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CHAPTER 903
EVIDENCE — PRESUMPTIONS

903.01 Presumptionsn general. 903.03 Presumptions in criminal cases.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed  shalll give an instruction that the law declares tifw jury may

eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The ; + ;
court did not adopt the comments but ordeed them printed with the rules for regardthe basic facts as et evidence of the presum&ﬂ:t

information purposes. but does not require it to do so. In additionthié presumed fact

establisheguilt or is an element of the fehse or negatives a
903.01 Presumptions in general. Except as providetly —defensethe judge shall instruct the jury that its existence must, on
statute,a presumption recognized at common law or created 8} the evidence, be proved beyond a reasonable doubt.
statuteincluding statutory provisions that certain basic facts areistory: Sup. Ct. Order59 Ws. 2d R1, R56 (1973).

. ; : : : A presumption in a criminal case is constitutionally impermissible if: 1) it shifts
p“mafaC|e evidence of other facts, IMposes on the patwng the burden of persuasion to the defendant; 2) it relieves the state of its burden of prov

on the presumption the burden of proving the basic fact©rim# ing every element of the crime and negating every defense; or 3) it relieves the jury
i i i i igs duty to find every element of the crime from its independent consideration of
thetbaSIC _faCttS %re fO_ltJr_]d éo extlsét{]he pt:es;mptlfon ImpOS?ﬁ ?Tﬁ@gvidence. Genova State 91 Ws. 2d 595283 N.W2d 483(Ct. App. 1979).
party a:ga'ns whom It Is directe : € burden o1 proving ; at € structionson intent created a permissible mandatory rebuttable presumption that
nonexistencef the presumed fact is more probable thaexis  shiftedthe burden of production to the defendant, but not the burdeersiiasion.
tence. Muller v. State 94 Ws. 2d 450289 N.W2d 570(1980).
; . A jury instruction that placed the burden of proving lack of intent to kill upon the
History: Sup. Ct. Ordei59 Ws. 2d R1, R41 (1973). accusedvas improper State vSchulz,102 Ws. 2d 423307 N.W2d 151(1981).

This section does not apply to the presumption in fafdraveling employees A p p . . )
court properly instructed a jury that it could infer from a breathalyzer reading
unders. 102.03 (1) (7). GoransonDILHR, 94 Ws. 2d 537289 N.W2d 270(1980). of .13% that the defendant was intoxicated. Alcohol absorpies are discussed.

Conflicting presumptions should rarely presanproblem. Under this section it :
is impossible for opposing parties to both have the burden of persuasiol State\_/. Vick, .104 Ws. Zq 678.312. N.wzd 489(.1981)' .
issue. Should inconsistent presumptions be establishedase, the weight of the An instruction on the intoxication defense did not shift the burden of proof to the
evidenceestablishing the facts upon which the presumptions are premised is for ffiendant. State vHedstrom.108 Wis. 2d 532322 N.W2d 513(Ct. App. 1982).
trier of factand not the judge with respect to the.laMarine Bank vTaz's Trucking _Jufgl'“sr:(#‘;ﬂogs gn th? intoxication d?{]en_se, V|e\f/v_e? atstat\p]lh(()jlef' d'g n(t)t-g“PEV
| ted2005 WI 65281 Ws. 2d 275697 N.W2d 99 03-2827 missibly shift theburden of persuasion on the issue of intent to the defendant. Barrera
ncorporated2 281 Wis 3 0 v. State.109 Ws. 2d 324325 N.W2d 722(1982).
. . L Becausariving while intoxicated is inherently dangerous, the state need not prove
903.03 Presumptions in criminal cases. (1) Score. acausal connection between the drisentoxication and the victira'death. State
Exceptas otherwise provided by statute,cifiminal cases, pre V. Caibaiosail22 xVS- 2d 587d3?13 N.w2d ?73(%]985'){ defendant had g
; i i An instruction that required the jury to find that the defendant had committed an
sumptlonsagalnstan ac_cused, reCOinze.d. at comm(_Jn law % ement of the chged crime violated sub. (3) and was not harmless.e8tate v
created)y statute, including statutory prows;dnhat certain facts pyess124 Ws. 2d 525370 N.Ww2d 222(1985).
areprima facie evidence of otheacts or of guilt, are governed by If an element has been conceded by the defendgartgistrom, 442 U.S. 510error
this rule. may be harmless. State Zelenka, 130 Ws. 2d 34 387 N.W2d 55(1986).
. . . . A defendant has a burden of production to come forwatttlsome evidence of
(2) SuemissionTOJURY. The judge is not authorized to directanegative defense to warrant jury consideration. Staettit, 171 Ws. 2d 627492
thejury to find a presumed fact against #teused. When the pre N.W.2d633(Ct. App. 1992).

H i i In a case in which intent is an element of the crimeggltara jury instruction stat
sumed fact establishes guilt or is an element of feesi# or nega ing that, “the law presumes that a person intends the ordinary consecqfédnisest

tives a defense, the judge may submit un_x?zstion of g_uilt or of untary acts,” unconstitutionally relieves the state from proving every element.- Sands
the existence of the presumed fact to the,jifryout only if, a rea  tromv. Montana442 U.S. 5101979).
sonablq'uror on the evidence as a thhar;luding the evidence Theharmless error rule may apply in cases involviSgraistrom violation. Rose

h . > . Clark,478 U.S. 57q(1986).
of the basic facts, could find gu'lt or the presumed fact beyona a prosecutdis agument to the jury that a “man intends natural and probabile con
reasonableloubt. When the presumed fact has a lesfesteits  sequencesf his intentional acts” did not prejudice the accused. Matt@&agnon,

existencemay be submitted to the jury if the basic facts are su@ﬁ';i?mﬁgsglgé?rﬁzan instruction was rational asaahto the jury in weighing cir
portEd by substantial evidence, are otherwise eStabhs'hedvcumstantial evidence of intent. Lampking3agnon;710 F2d 374(1983).

unlessthe evidence as a whole negatives the existence of the preresumptive intent jury instructions afandstrom. 1980 WLR 366.
sumedfact. After Sandstrom:  The constitutionality of presumptiotisat shift the burden of

. production. 1981 WLR 519.
(3) INSTRUCTINGTHE JURY. Whenevetthe existence of a pre Restricting the admission pbychiatric testimony on a defendantiental state:

sumedfact against the accused is submitted to the fbeyjudge wisconsins Steel curtain. 1981 WLR 733.
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