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CHAPTER 940
CRIMES AGAINST LIFE AND BODIL Y SECURITY

SUBCHAPTERI 940.207 Batteryor threat to department of commerce or department of workforce
LIFE development employee.
940.01 First-degree intentional homicide. 940.21 Mayhem.
940.02 First-degree reckless homicide. 940.22 Sexual exploitation by therapist; duty to report.
940.03 Felony murder 940.225 Sexual assault.
940.04 Abortion. 940.23 Reckless injury
940.05 Second-degree intentional homicide. 940.24 Injury by negligent handling of dangerous weapon, explosives or fire.
940.06 Second-degree reckless homicide. 940.25 Injury by intoxicated use of a vehicle.
940.07 Homicide resulting from negligent control of vicious animal. 940.285 Abuse of individuals at risk.
940.08 Homicideby negligent handling of dangerous weapsxplosives or fire. 940.29 Abuse of residents of penal facilities.
940.09 Homicideby intoxicated use of vehicle or firearm. 940.291 Law enforcement diter; failure to render aid.
940.10 Homicide by negligent operation of vehicle. 940.295 Abuse and neglect of patients and residents.
940.11 Mutilating or hiding a corpse. 940.30 False imprisonment.
940.12 Assisting suicide. 940.305 Taking hostages.
940.13 Abortion exception. 940.31 Kidnapping.
940.15 Abortion. 940.32 Stalking.
940.16  Partial-birth abortion. 940.34 Duty to aid victim or report crime.
SUBCHAPTER Il 940.41 Definitions.
BODILY SECURITY 940.42 Intimidation of witnesses; misdemeanor
940.19 Battery; substantial battery; aggravated battery 940.43 Intimidation of witnesses; felony
940.195 Battery to an unborn child; substantial battery to an unborn child;-aggi@40.44  Intimidation of victims; misdemeanor
vated battery to an unborn child. 940.45 Intimidation of victims; felony
940.20 Battery: special circumstances. 940.46 Attempt prosecuted as completed act.
940.201 Battery or threat to witnesses. 940.47 Court orders.
940.203 Battery or threat to judge. 940.48 Violation of court orders.
940.205 Battery or threat to department of revenue employee. 940.49 Pretrial release.
Cross Refeence: See definitions in £39.22 facts constituting the defense did not exist in order to sustain a

NOTE: 1987 Ws. Act 399included changes in homicide and lesser included ¢ 4 ;
offenses. The sections affected had pnvious?y passed the senate as 198@nate f|nd|ng of gu”t under SUb(l)'
Bill 191, which was pepared by the Judicial Counciland contained explanatory History: 1987 a. 3991997 a. 295
notes. These notes have been inserted following the sections affected anel ar  Judicial Council Note, 1988:First-degree intentional homicide is analogous to
credited to SB 191 as “Bill 191-S". the prior offense of first-degree murdeBub. (2) formerly containeminarrower defi
nition of “intent to kill” than the general definition of criminal intent. That narrower
definition has been eliminateid the interest of uniformity Section 939.23 now

SUBCHAPTERI definesthe intent referred to.
The afirmative defenses specified in syB) were formerly treated in s. 940.05.
LIFE This caused confusion because tlsggmed to be elements of manslaughter rather

than defenses tdirst-degree murder Sub. (2) specifies only thosefiahative
. . . . defensesvhich mitigate an intentional homicideom first to 2nd degree. Other
940.01 First-degree intentional homicide. affirmative defenses are a defense to 2nd-degree intentional homicide also, such as
(1) OrFrFensEs.(a) Except as provided in siB), whoever causes self-defense,e., when both beliefs specified in sub. (2) (b) are reasonskletion
the death of another human being with intent to kill that person Qﬁ?h“g- ion e  that the deferslanty -
; ; e prosecution is required to prove only that the deferslantavere a substan
anotheris guﬂty ofa Cl_as_s A felony tial factor in the victims death; not the sole cause. StatBlock,170 Ws. 2d 676
(b) Except as provideth sub.(2), whoever causes the deathigon.w.2d 715(Ct. App. 1992).
of an unborn child with intent to kill that unborn child, kill the Thetrial court must apply an objective reasonable wvigthe evidence test to
womanwho is pregnant with that unborn child or kill another ideterminewhether under sub. (8)mitigating dfirmative defense “has been placed

; in issue” before submitting thissue to the juryIn Interest of Shawn B. N.73 Wis.
guilty of a Class felony. _ 20343 497 N.W2d 141(Ct. App. 1992).
i (2) MITIGATING C'RCUM$TANCES- Th.e fOHOWmQ a.re éﬁma' Imperfectself-defense contains an initial threshold element requiring a reasonable
tive defenses to prosecution under this section which mitigate tagef that the defendant was terminatémginlawful interference with his or her per
offenseto 2nd—degree intentional homicide unde®40.05 son. State yCamachol76 Ws. 2d 860501 N.W2d 380(1993).

. . Sub.(1) (a) cannot be applieabainst a mother for actions taken against a fetus
(a) Adequate provocation. Death was caused under the IquluWhile pregnant as the applicable definition of human being under s. 939.22 (16) is

enceof adequate provocation as defined i839.44 limited to one who is born aliveSub. (1) (b) does not apply because s. 939.75 (2)
(b) Unnecessary defensive force. Deathwas caused because() excludes from its application actions bvlrgggagéxvg%%n- Statebeborah J.Z.

theactor believed he or she or another was in imminent dange? arrlisr;g psycr?iatric o.r psycholégi(;al ’;F;inion t)estimony on the deferslaapae

deathor great bodily harm and that t_he _force used Was NeCesSSZNY, form an intent to kill is constitutional. HaasAbrahamson910 F 2d 384

to defend the endangered person, if either belief was unreas@moo)citing Steele vState 97 Ws. 2d 72294 N.W2d 2(1980).

able. A privilege for excusable homicide by accident or misfortune is incorporated in s.

: 9.45(6). Accident is a defense that negatives intent. If a person kills another by
(C) Prevention of felony‘ Death was caused because the aCt&g%ient,the killing could not have been intentional. Accident must be disproved

believedthat the force used was necessary in the exercise of §8fnda reasonable doubt when a defendant raises it as a defense. When the state
privilegeto prevent or terminate the commissadra felony if that  provesintent to kill beyond a reasonable doubt, it necessarily disproves accident.
belief was unreasonable. Statev. Watkins, 2002 WI 101255 Wis. 2d 265647 N.W2d 244 00-0064

. . . . A defendant may demonstrate that he or she was acting lavafulgcessargle
(d) Coercion; necessity. Death was caused in the exercise Ghentof an accident defense, by showing that he or she was aclagful self-

a privilege under ©£39.45 (1) defense.Although intentionally pointing a firearm at another constitutes a violation

(3) BURDEN OF PROOE. Whenthe existence of anfiafmative of s. 941.20, under 839.48 (1) a person is privileged to point a gun at another person
' in self-defense if the person reasonably believes that the threat of force is necessary

defenseunder sub(2) has been placed in issue by the triat EVig prevent or terminate what he or she reasonably believes to be an unlawfulinterfer
dence,the state must prove beyond a reasonable doubt that dhie. State vWwatkins, 2002 W1 101255 Wis. 2d 265647 N.W2d 244 00-0064

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/940.01
https://docs.legis.wisconsin.gov/document/statutes/2005/940.02
https://docs.legis.wisconsin.gov/document/statutes/2005/940.03
https://docs.legis.wisconsin.gov/document/statutes/2005/940.04
https://docs.legis.wisconsin.gov/document/statutes/2005/940.05
https://docs.legis.wisconsin.gov/document/statutes/2005/940.06
https://docs.legis.wisconsin.gov/document/statutes/2005/940.07
https://docs.legis.wisconsin.gov/document/statutes/2005/940.08
https://docs.legis.wisconsin.gov/document/statutes/2005/940.09
https://docs.legis.wisconsin.gov/document/statutes/2005/940.10
https://docs.legis.wisconsin.gov/document/statutes/2005/940.11
https://docs.legis.wisconsin.gov/document/statutes/2005/940.12
https://docs.legis.wisconsin.gov/document/statutes/2005/940.13
https://docs.legis.wisconsin.gov/document/statutes/2005/940.15
https://docs.legis.wisconsin.gov/document/statutes/2005/940.16
https://docs.legis.wisconsin.gov/document/statutes/2005/940.19
https://docs.legis.wisconsin.gov/document/statutes/2005/940.195
https://docs.legis.wisconsin.gov/document/statutes/2005/940.20
https://docs.legis.wisconsin.gov/document/statutes/2005/940.201
https://docs.legis.wisconsin.gov/document/statutes/2005/940.203
https://docs.legis.wisconsin.gov/document/statutes/2005/940.205
https://docs.legis.wisconsin.gov/document/statutes/2005/940.207
https://docs.legis.wisconsin.gov/document/statutes/2005/940.21
https://docs.legis.wisconsin.gov/document/statutes/2005/940.22
https://docs.legis.wisconsin.gov/document/statutes/2005/940.225
https://docs.legis.wisconsin.gov/document/statutes/2005/940.23
https://docs.legis.wisconsin.gov/document/statutes/2005/940.24
https://docs.legis.wisconsin.gov/document/statutes/2005/940.25
https://docs.legis.wisconsin.gov/document/statutes/2005/940.285
https://docs.legis.wisconsin.gov/document/statutes/2005/940.29
https://docs.legis.wisconsin.gov/document/statutes/2005/940.291
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295
https://docs.legis.wisconsin.gov/document/statutes/2005/940.30
https://docs.legis.wisconsin.gov/document/statutes/2005/940.305
https://docs.legis.wisconsin.gov/document/statutes/2005/940.31
https://docs.legis.wisconsin.gov/document/statutes/2005/940.32
https://docs.legis.wisconsin.gov/document/statutes/2005/940.34
https://docs.legis.wisconsin.gov/document/statutes/2005/940.41
https://docs.legis.wisconsin.gov/document/statutes/2005/940.42
https://docs.legis.wisconsin.gov/document/statutes/2005/940.43
https://docs.legis.wisconsin.gov/document/statutes/2005/940.44
https://docs.legis.wisconsin.gov/document/statutes/2005/940.45
https://docs.legis.wisconsin.gov/document/statutes/2005/940.46
https://docs.legis.wisconsin.gov/document/statutes/2005/940.47
https://docs.legis.wisconsin.gov/document/statutes/2005/940.48
https://docs.legis.wisconsin.gov/document/statutes/2005/940.49
https://docs.legis.wisconsin.gov/document/statutes/939.22
https://docs.legis.wisconsin.gov/document/acts/1987/399
https://docs.legis.wisconsin.gov/document/statutes/2005/940.01(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.01(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.05
https://docs.legis.wisconsin.gov/document/statutes/2005/939.44
https://docs.legis.wisconsin.gov/document/statutes/2005/939.45(1)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.01(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.01(1)
https://docs.legis.wisconsin.gov/document/acts/1987/399
https://docs.legis.wisconsin.gov/document/acts/1997/295
https://docs.legis.wisconsin.gov/document/courts/170%20Wis.%202d%20676
https://docs.legis.wisconsin.gov/document/courts/489%20N.W.2d%20715
https://docs.legis.wisconsin.gov/document/courts/173%20Wis.%202d%20343
https://docs.legis.wisconsin.gov/document/courts/173%20Wis.%202d%20343
https://docs.legis.wisconsin.gov/document/courts/497%20N.W.2d%20141
https://docs.legis.wisconsin.gov/document/courts/176%20Wis.%202d%20860
https://docs.legis.wisconsin.gov/document/courts/501%20N.W.2d%20380
https://docs.legis.wisconsin.gov/document/courts/228%20Wis.%202d%20468
https://docs.legis.wisconsin.gov/document/courts/596%20N.W.2d%20490
https://docs.legis.wisconsin.gov/document/courts/96-2797
https://docs.legis.wisconsin.gov/document/courts/910%20F.%202d%20384
https://docs.legis.wisconsin.gov/document/courts/97%20Wis.%202d%2072
https://docs.legis.wisconsin.gov/document/courts/294%20N.W.2d%202
https://docs.legis.wisconsin.gov/document/courts/255%20Wis.%202d%20265
https://docs.legis.wisconsin.gov/document/courts/647%20N.W.2d%20244
https://docs.legis.wisconsin.gov/document/courts/00-0064
https://docs.legis.wisconsin.gov/document/courts/255%20Wis.%202d%20265
https://docs.legis.wisconsin.gov/document/courts/647%20N.W.2d%20244
https://docs.legis.wisconsin.gov/document/courts/00-0064

940.01 CRIMES—LIFE AND BODILY SECURITY Updated 05-06Wis. Stats. Database 2

A defendant seeking a jury instruction on perfect self-defense togedfdirst—  utterdisregard for human life, istended to codify judicial interpretations of “con
degreeintentional homicide must satisfy an objective threshold showing that heduct evincing a depraved mind, regardless of life”. Stateolan,44 Ws. 2d 68
shereasonably believed that he or she was preventing or terminating an unlawiig69); State v\Weso,60 Ws. 2d 404(1973).
interferencewith his or her person amdasonably believed that the force used was ynder prior law adequate provocation mitigated 2nd-degree murder te man
necessaryo prevent imminent death or great bodily harm. A defersimiing a jury  gjaughter. State vHoyt, 21 Ws. 2d 284(1964). Under this revisiothe analogs of
instructionon unnecessary defensive force under sub. (2) (b) to gechifirst—  ocecrimes;, i.e., first—degree reckless and 2nd—-degree intentional hongizide,
degredntentional homicide is not required to satisfy the objedtiveshold. State e same penalty: thus mitigation is impossible. Evidence of provocation will usually
V. Reda% 2g02 er1 9(‘%5.5 Ws. I%ddl?4648 N.WZfoA%la 93_30714 ional homi be admissible irprosecutions for crimes requiring criminal recklessness, however

. A defendant who claims self-defense to agharfirst-degree intentional ORIl ¢y ejevant to the reasonableness of the risk (and, in prosecutions under this section,
cidemay use evidence of a victisiolent character and past acts of violence to sho therthe circumstances show utter disregard for human life). Since provocation
asatisfactory factual basis that he or she actually believed he or she was in immi Mtegrated into the calculus of recklessness, it is notfamative defense thereto
dangerof death or great bodily harm and actually beliethed the force used was A ey f h
necessaryo defend himself or herself, even if both beliefs were unreasonable. S thg bugdens of production and persuasion stated940.01 (3) are inapplicable.

v. Head, 2002 WI 9255 Wis. 2d 194648 N.W2d 413 99-3071 M 191~ ,] i .

The common law “year-and-a-day rule” that no homicide is committed unless the?0ssessionf a controlled substance is not a lesser inclaffedse of sub. (2) (a).
victim dies within a year and a day after the injury is inflictegbisgated, with pro ~ Statev. Clemons164 Ws. 2d 506476 N.W2d 283(Ct. App. 1991).
spectiveapplié:ation only State vPicotte, 2003 W1 4261 Ws. 2d 249661 N.W2d Generally expert evidence of personality dysfunction is irrelevant to the issue of

381, 01-306 intent, although it might be admissible wery limited circumstances. StateMor-
Importanceof clarity in law of homicide: Th&Misconsin revision. Dickeyschultz  gan,195 Wis. 2d 388536 N.W2d 425(Ct. App. 1995)93-2611

& Fullin. 1989 WLR 1323 (1989). Utter disregard for human life is an objective standard of what a reasonable person
State v. Camacho: The Judicial Creation of an Objective Element tisabnsin’s  in the defendars’ position is presumed to have known and is proved through an

Law of Imperfect Self-defense Homicide. Leisé895 WLR 742. examinationof the acts that caused death and the totalithetircumstances sur

roundingthe conduct. State Edmunds229 Wis. 2d 67598 N.W2d 290(Ct. App.

. . 1999),98-2171
940.02 First-degree reckless homicide. (1) Whoever ~Thecommon law “year-and-a-day rule” that no homicide is committed unless the

recklesslycauses the death of another hurbeimg under circum victim dies within a year and a day after the injury is inflicteabiogated, with pro
stanceswhich show utter disregard for human life is guilty of gpectlveapphcatlon only State vPicotte, 2003 WI 4261 Ws. 2d 249661 N.W2d

81, 01-3063
ClassB felony Importanceof clarity in law of homicide: Th&isconsin revision. Dickeyschultz

(Im) Whoeverrecklessly causes the death of an unborn chikdFuliin. 1989 WLR 1323 (1989).
undercircumstances that show utter disregard for the life of that
unbornchild, the woman who is pregnant withat unborn child 940.03 Felony murder. Whoever causes tlieath of another
or another is guilty of a Class B felany humanbeing while committing or attempting to commit a crime

(2) Whoever causes the death of another human being unglegcified in s. 940.19 940.195 940.2Q 940.201 940.203
any of the following circumstances is guilty of a Class C felony240.225(1) or (2) (a) 940.30 940.31 943.02 943.10 (2)943.23

(a) By manufacture, distribution or deliveiy violation of s. (19), 0r943.32 (2)may be imprisoned for not more than 15 years
961.41, of a controlled substance included in schedule | or Il und8rexcess of the maximum term of imprisonment provided by law
ch.961, of a controlled substance analogaafontrolled substance for that crime or attempt.

includedin schedule I or Il under cB61 or of ketamine ofluni- History: 1987 a. 3992001 a. 1092005 a. 313
. ! Judicial Council Note, 1988:The prior felony murder statute (s. 940.02 ()
trazepamif another human being uses the controlled SUbStanC%Q(rgllow enhanced punishment for homicides caused in the commission of a Class

controlledsubstance analog adges as a result of that use. This felony. State vGordon,111 Wis. 2d 133330 N.W2d 564(1983). The revised
paragraphapplies: statute eliminates the “natural and probable consequence” limitation and limits the
. . . offenseto homicides caused in the commission of or attempbmomit armed rob
1. Whether the human being dies as a result of using the cpély,armed buglary, arson, first-degree sexual assault or 2nd-degree sexual assault
trolled substance or controlled substance analog by its&lftbr by use or threat of force or violenc&he revised penalty clause allows imposition

; i H of up to 20 years’ imprisonment more than that prescribed for the underlying felony
anycompound, mixture, diluent or other substamieed or com Prosecutiorand punishment for both fehses remain barred by double jeopardy

binedwith the controlled substance or controlled substance argtev. Carlsons Wis. 2d 59593 N.W2d 355(1958). [Bill 191-5]
Iog. To prove that the defendant caused the death, the state need only prove that the

fendant’'sconduct wasa substantial factor The phrase “while committing or
2. Whether or not the controlled substance or controlled s emptingto commit” encompasses the immediate flight fitbefelony A defend

stanceanalog is mixed or combined wigmy compound, mixture, ant may be convicted if another person, including an intefedeay victim, fires the

diluentor other substance after the violatiorsd61.41occurs. fatalshot. State.\Oimen,184 Ws. 2d 423516 N.W2d 399(Ct. App. 1994), State
s I d ibed in thi é Rivera,184 Ws. 2d485 516 N.W2d 391(1994) and State Chambers]83 Wis.
3. To any distribution or delivery described in this paragrapby 316 515 N.w2d 531(Ct. App. 1994).

regardles®f whether the distribution or delivery is made directly Attemptedfelony murder does not exist. Attempt requires intenttaadrime of
to the human ina wh ies. If ion of th ntroll ny murder is complete without specific intent. StatBnggs,218 Ws. 2d 61
s?angeinuclu?iecli) (ian sgche;u?eelsor Il %(?%seers;gl gf thg ggntrgllgg Bz 783(CL. App. 1998)97-1558

. Oimen affirms that felony murdeliability exists if a defendant is a party to one of
substancanalog of the controlled substance includestimedule thelisted felonies and a death results. Staterawczyk, 2003 WI App 6259 Ws.
| or Il under ch961 or of theketamine or flunitrazepam is trans 2d Bﬁgcgﬂm'\é-r\]f\gd Zzgf—;)nld%a day rule” that o homicide is committed unfess the

: ; B : w “year—and—a—day ru icide i i u

ferredmore than once p“‘?r t(,) the death E}S described in this p""y:éim dies within a year and a day after the injury is inflicteshiogated, with pro
graph,each person who distributes or delivers the controlled sectiveapplication only State vPicotte, 2003 WI 4261 Ws. 2d 249661 N.w2d

stanceor controlled substance analog in violation B8&l1.41is 38'1:w 01-3063 ¢ caleulating initial confi el der is & stand-al

H H Or purposes ol calculating Initial confinement, felony murder IS a stand—alone
guilty under th.IS. parggraph. R L . unclasgifigcbrime, not a pene?lty enhancestatev. Mason,)£004 WI App 17@76

(b) By administering oassisting in administering a controlledwis. 2d 434687 N.w2d 526 03-2693
substancéncluded in schedule | or Il under @61, a controlled _
substanceanalog of a controlled substance included in schedi#40.04 Abortion. (1) Any person, other than the mother
| or Il of ch.961 or ketamine or flunitrazepam, without lawfulwho intentionally destroys the life of an unborn child is guilty of
authorityto do so, to another humaeing and that human beinga Class H felony
diesas a result of the use of the substance. This paragraph applie®) Any person, other than the motheho does either of the
whetherthe human being dies as a result of using the controliggiowing is guilty of a Class E felony:

substanceor controlled substance analog by itself or with an : . . .
compound, mixture, diluent or other sugstgnce mixedoon y (a) Intentionally destroys the life of an unborn quick child; or
binedwith the controlled substance or controlled substance ana (P) Causes the death of the mother by an act done with intent
log. to destroy the life of an unborn childt is unnecessary to prove

History: 1987 a. 339399, 1995 a. 4481997 a. 2951999 a. 572001 a. 109 thatthe fetus was alive when the act so causing the metteath

Judicial Council Note, 1988;As to sub. (1)] First—degree reckless homicide iswas committed.
analogoudo the prior diense of 2nd—degree murdéfhe concept of “conduct evinc . . .
ing a depraved mind, regardless of human life” has beeriieuttibne for modern (3) Any pregnant woman who intentionally destroys the life
i(;lriesm c?m%remengé oTaxoid lghe mistaléefn gonnotation tft1a(tj a clli(r;ical rr1nen_taylddisoTlof her unborn child or who consents to such destruction by another
eris involved, the dénsehas been recodified as aggravated reckless homicide. + ; i
revisionclarifies that a subjective mental state, i.e., criminal recklessnesguised H?ay be fined not more than $200 or lmprlsoned not more than 6
for liability. See s. 939.24. The aggravating element, i.e., circumstances which sha@nths or both.
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(4) Any pregnant woman who intentionally destroys the life (2h) In prosecutions under suf2g), it is suficient to allege
of her unborrguick child or who consents to such destruction bgndprove that the defendant caused the death of an unborn child

anotheris guilty of a Class | felony with intent to kill that unborn child, kill the woman who is preg
(5) This section does not apply to a therapeutic abortidignt with that unborn child or kill another

which: (3) Themitigatingcircumstances specified in%10.01 (2)are
(a) Is performed by a physician; and not defenses to prosecution for thideofse.

b | : dvised by 2 oth hvsici History: 1987 a. 3991997 a. 295
(b) Is necessaryr is advised by 2 other physicians as neces jygicial Council Note, 1988:Second-degree intentional homicide is analogous

sary,to save the life of the mother; and }p &he pri(()jr ofense of mansla};?nhteﬂ'r:je pehnalty is increased and the elements clari
. . . ied in order to encourage clyang under this section in appropriate cases.
(C) Unless an emgency prevents, Is performmja licensed Adequateprovocation, unnecessary defensive force, prevention of fi

maternityhospital. cion and necessifyvhich are dfrmative defenses to first-degree intentional homi
; ; « A : ide but not this dense, mitigate that fefnse to this. When thisfehse is chared,
(6) In this sectlo_n unb_or_n _Ch”d me_ans a human being fro e states inability to disprove their existence is conceded. Their existence need not,
thetime of conception until it is born alive. howeverbe pleaded or proved by the state in order to sustain a finding of guilty

History: 2001 a. 109 'Whenfirst-degree intentional homicide is ched, this lesser fénse must be sub

Aborting a child against a fatherwishes does not constitute intentional inflictionmitted upon request if the evidence, reasonably viewed, could support thdifaty’
of emotionaldistress. Przybyla WPrzybyla,87 Ws. 2d 441275 N.w2d 112 (Ct.  ing that the state has not borne its burden of persuasion under s. 940 8ta(@)

App. 1978). Felton, 110 Wis. 2d 465508 (1983). [Bill 191-S]

Sub.(2) (a) proscribes feticide. It does rgiply to consensual abortions. It was__Theprosecution is required to prove only that the defenslantswere a substan
notimpliedly repealed by the adoption of s. 940.15 in responReds. Wade. State tial factor in the victims death; not the sole cause. StatBlack,170 Ws. 2d 676
v. Black, 188 Wis. 2d 639526 N.W2d 132(1994). 489N.W.2d 715(Ct. App. 1992). ) o )

The common law “year-and-a-day rule” that no homicide is committed unless thel hecommon law “year—-and-a-day rule” that no homicide is committed unless the
victim dies within a year and a day after the injury is inflicteabibgated, with pro  VICtim dies within a year and a day after the injury is inflicteahisogated, with pro
spectiveapplication only State vPicotte, 2003 WI 4261 Ws. 2d 249661 N.w2d ~ Spectiveapplication only State vPicotte, 2003 W1 4261 Ws. 2d 249661 N.w2d
381,01-3063 38L01-3063 = .. T

This section is cited as similar to @&s statute that was held to violate the dug, Im;lalprtanceof clarity in law of homicide: Theisconsin revision. Dickeyschuitz
processclause of the 14th amendment, which protects againststiéa the right Fullin. 1989 WLR 1323 (1989).
to privacy including a womars' qualified right to terminatker pregnancyRoe v .

Wade,410 U.S. 13(1973). 940.06 Second-degree reckless homicide. (1) Who-

Thestate may prohibit first trimester abortions by nonphysicians. Connecticuteverrecklessly causes the death of another humeamy is guilty

Menillo, 423 U.S. 9(1975).
The viability of an unborn child is discussed. Colautfnanklin,439 U.S. 379 of a Class D felony
79).

(1979 (2) Whoeverrecklessly causes the death of an unborn child is
Any law requiring parental consent for a minor to obtain an abortion must ensgrailty of a Class D felony

thatthe parent does not have absolute, and possibly arpiteagypower Bellotti v. History: 1987 a. 3991997 a. 2952001 a. 109

Baird, 443 U.S. 6271979). Judicial Council Note, 1988:Second—degree reckless homicide is analogous to

Povertyis not a constitutionally suspect classification. Encouraging childbirtihe prior ofense of homicide by reckless conduct. The revised statute ciequiyes
exceptin the mostrgent circumstances is rationally related to the legitimate goverproof of a subjective mental state, i.e., crimiredklessness. See s. 939.24 and the
mentalobjective of protecting potential lifeHarris v McRae 448 U.S. 2971980).  NOTE thereto. [Bill 191-S]

Abortionissues are discussed. Akranikron Center for Reproductive Health, ~ Second—degreeckless homicide is not a lesser includddrade of homicide by
462 U.S. 41§1983); Planned Parenthood AssnAshcraft, 462 U.S.476(1983);  intoxicateduse of a motor vehicle. Statelechney217 Ws. 2d 392576 N.W2d
Simopoulasy. Virginia, 462 U.S. 50§1983). 912(1998),96-2830

Theessential holding dRoe v. Wade allowing abortion is upheldyut various state . Thecommon law “year-and-a-day rule” that no homicide is committed unless the

restrictions on abortion are permissible. Planned Parenth@abey505 U.S. 833 Victim dies within a year and a day after the injury is inflicteabisogated, with pro
120L. Ed. 2d 6741992). spectiveapplication only State vPicotte, 2003 W1 4261 Ws. 2d 249661 N.W2d

Wisconsin'sabortion statute, 940.04, Stats. 1969, is unconstitutional as appliedgﬁi]“ 01-3063

; ; mportanceof clarity in law of homicide: Thi\isconsin revision. Dickeyschultz
tzhgesettj)-gr;&r? of an embryo that has not quickened. BabbcZann310 F Supp. & Fullin. 1989 WLR 1323 (1989).

WhenU.S. supreme court decisions clearly madscdhsins antiabortion statute . . .
unenforceablethe issue in a physicianaction for injunctive relief against enforce 940.07  Homicide resulting from negligent control of

mentbecame mooted, and it no longer presented a case or controversy over wighous animal. Whoever knowing the vicious propensities of
the court could have jurisdiction. Larkin McCann368 F Supp. 135Z1974). f ; : ; [
State regulation of abortion. 1970 WLR 933, anyanimal intentionally allows it to go at & or keeps it without
ordinary care, if such animal, while st lagge or not confined,
kills any human being who has taken allpnecautions which the

940.05 Second-degree intentional homicide. 'Ecumstancesnay permit toavoid such animal, is guilty of a

(1) Whoevercauses the death of another human being with int ssG felony
to kill that person or another is guilty of a Class B felony if: History: 1977 c. 1732001 a. 109

(a) In prosecutions under 840.01 the state fails to prove Thecommon law “year-and-a-day rule” that no homicide is committed unless the
iti i victim dies within a year and a day after the injury is inflicteabiogated, with pro
beyond a reasonable doubt that the mitigatioigcumstances JFMi28 A BYEE S8 B R e, 2003 Wi 42261 Ws. 2d 249661 N.W2d
specifiedin s.940.01 (2)did not exist as required by®10.01 (3) 381 01-3063

or

(b) The state concedes that it is unable to prove beyond a 40-08 Homicide by negligent handling of dangerous
sonabledoubtthat the mitigating circumstances specified in 4/€apon, explosives or fire. (1) Whoever causes the death of
940.01(2) did not exist. By chaing under this section, the state2hothethuman being by the negligent operation or handling of a
soconcedes. dangerousveapon, explosives or fire is guilty of a Class G felony
(2) Whoevercauses the death of an unborn chijdhe neghi

(2) In prosecutions under suld), it is suficient to allege and - handli fad losi
provethat the defendant caused the death of another human bﬁm@toperatlon or handling ot a dangerous weapon, explosives or

b : reis guilty of a Class G felony
with intent to kill that person or another History: 1977 c. 1731985 a. 2931987 a. 3991997 a. 2952001 a. 109

(29) Whoevercauses the death of an unborn child with intent judicial Council Note, 1988:The definition of the dénse is broadened to include
to kill that unborn child, kill the woman who is pregnant with thatighly negligent handling of fire, explosives and dangerous weapons in addition to

B : ; ; ra firearm, aigun, knife or bow and arrowSee s. 939.22 (10). [Bill 191-S]
unbornchild or kill another is gu”ty of a Class B felony if: Thecommon law “year-and-a-day rule” that no homicide is committed unless the

(@) In prosecutions under 940.0] the state fails to prove victim dies within a year and a day after the injury is inflicteabiogated, with pro
beyond a reasonable doubt that the mitigaticigcumstances ggicg\{?%%pﬁlg:atlon only State vPicotte, 2003 WI 4261 Ws. 2d 249661 N.Wad
specifiedin s.940.01 (2)did not exist as required by%10.01 (3)
or 940.09 Homicide by intoxicated use of vehicle or fire -

(b) The state concedes that it is unable to prove beyond a 0. (1) Any person who does any of the following may be
sonabledoubtthat the mitigating circumstances specified in §enalizedas provided in sulf1c).

940.01(2) did not exist. By chaing under this section, the state (a) Causes the death of another by the operation or handling
so concedes. of a vehicle while under the influence of an intoxicant.
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(am) Causes the death of another by the operation or handlingllm) (a) A person may be chgad with and a prosecutor may
of a vehicle while the person has a detectabi®unt of a proceeduponan information based upon a violation of any eom
restrictedcontrolled substance in his or her blood. binationof sub.(1) (a) (am), or (b); any combination of sulfl)

(b) Causes the death of another by the operation or handi{ag (@am), or (om); any combination of sulf1) (c), (cm), or (d);
of avehicle while the person has a prohibited alcohol concentgly combination of sub(1) (c), (cm), or (e); any combination of

tion, as defined in $340.01 (46m) sub.(1g) (a) (am), or_(t_)) or; any combinat_ion o$ub.(19g) (c)
(bm) Causes the death of another by the operatiorcofra (cm), or(d) for acts arising out of the same incidenbocurrence.

mercialmotor vehicle while the person has an alcafwicentra (b) If a person is chged in an information with any of the

tion of 0.04 or more but less than 0.08. combinationof crimes referred to in pgg), the crimes shall be

(c) Causes the deatifian unborn child by the operation or hanjoinedunder s971.12 If the person is found guiltyf more than
dling of a vehicle while under the influence of an intoxicant. on€of the crimes sehaged for acts arising out of the same 4inci

; . __dentor occurrence, there shall be a single convictiopéoposes
(cm) Causes the death of an unborn child by the operation entencing and for purposes of counting convictions usnder
handlingof a vehicle while the person has a detectable amountg 33(13) (b) 2.and3., unders. 30.80 (6) (a) 2and3., under s
arestricted controlled substance in his gr her blood. 343.307(1) or under s350.11 (3) (a) 2and3. Subsectior) (a)
dling of & vehicle whie the perodas a prohipited aloonol con (2 () (bm) (c), m),(d). and(e) each require preof of afact
ceniration. as defined in 340.01 (46m) for conviction which the others do not require, and $lg) (a)

) ~ (am), (b), (c), (cm), and(d) each require proof of a fact for convic
(e) Causes the death of an unborn child by the operation @fo which the others do not require.

commercialmotor vehicle while th@erson has an alcohol eon (2) (a) In any action under this section, the defendant has a

centrationof 0.04 or more but less than 0.08. _ defensdf he or she provelsy a preponderance of the evidence that
(1c) (a) Except as provided in pgb), aperson who violates the death would have occurred even if he or she had been exercis

sub.(1) is guilty of a Class D felony ing due care and he or she had not been under the influence of an
(b) A person who violates sufl) is guilty of a Class C felony intoxicant,did not have a detectable amount of a restricted con

if the person has one or more prior convictions, suspensionstrolled substance in hier her blood, or did not have an alcohol

revocationsas counted under 343.307 (2) concentratiordescribed under sufl) (b), (bm), (d) or(e) or(1g)
(1d) (a) 1. Except as provided subdz2., if the person who (b) or (d).
committedan ofense under sulfl) (a) (am), (b), (c), (cm), or(d) (b) In any action under sufil) (am)or (cm) or (1g) (am)or

has 2 or more prior convictions, suspensions, or revocationgm) that is basedn the defendant allegedly having a detectable
countingconvictions under sulfl) and s940.25in the perso$  amountof methamphetamine or gamma-hydroxybutyric acid or
lifetime, plus other convictions, suspensions, or revocatiogglta—9—-tetrahydrocannabiniol his or her blood, the defendant
countedunder s343.307 (1)the procedure under343.301shall hasa defense if he or she proves by a preponderance of the evi
befollowed if the court enters an order regarding operating-priviencethat at the time of thimcident or occurrence he or she had
legerestriction or enters an order regarding immobilization.  avalid prescription for methamphetamine or one of its metabolic

2. Notwithstanding pakb), if the person who committed anprecursorsor gamma-hydroxybutyric acid or delta—9-tetrahy
offenseunder sub(1) (a) (am), (b), (c), (cm), or(d) has 2 omore drocannabinol.
convictions, suspensions, or revocations counted under s.(3) An officer who makes an arrest for a violation of this-sec
343.307(1) within any 5-year period, the procedure under gion shall make a report as required unde2333 (4t) 30.686
343.301shall be followed if the court enters an ordegarding 346.6350r 350.106
operating privilege restriction and the installatioraafignition History: 1977 c. 1731981 c. 20184, 314, 391; 1983 a. 4591985 a. 3311987
interlock device or enters an order regarding immobilization. a. 3991989 a. 105275 359, 1991 a. 32277, 1993 a. 3171995 a. 425436, 1997

) a.237, 295, 338 1999 a. 32109, 2001 a. 16109, 2003 a. 3097.

(b) If the person who committed anfe[,.'se und.er.sulﬁl) (a) NOTE: For legislative intent seechapter 20, laws of 1981section2051 (13)
(am), (b), (c), (cm), or(d) has 2 or more prior convictions, SUspen  probablecausefor arrest on a chge of homicide by intoxicated use of a motor
sions,or revocations, counting convictions under gdp.and s. vehicle justified taking a blood sample without a search warrant or arrest. .State v
940.25in the persors lifetime, plus other convictionsuspen Bentley.92 Wis. 2d 860286 N.wzd 153(Ct. App. 1979).

; ; Eachdeath caused by an intoxicated opetatoegligence is chgeable as a sepa
sions,or revocations counted undeB43.307 (1)the procedure | icofiense. State.Rabe96 Wis. 2d 48291 N.W2d 809(1980).

unders.346.65 (6)shall be followed if the coudrders the seizure  ecausairiving while intoxicated is inherently dangerous, the state need not prove
andforfeiture of the motor vehicle owned by the person and us&chusal connection between the di/rtoxicationand the victing death. Sub. (2)
in the violation doesnot violate the right against self-incrimination. Stat€aibaiosail22 Ws. 2d
' . . . 587,363 N.W2d 574(1985). Afirmed. State vFonte, 2005 WI 7281 Ws. 2d 654
(1g) Any person who does any of the following is guilty of &98N.w.2d 594 03-2097
ClassD felony; Thedefinition of vehicle in s. 939.22 (44) applies to this section and includes a trac

. tor. State vSohn,193 Wis. 2d 346535 N.W2d 1(Ct. App. 1995).
(a) Causes the death of another by the operation or hand“ngub.(z) does not violate the constitutional guarantee of equal protection.v.State

of a firearm or agun while under the influence of an intoxicantLohmeier,196 Ws. 2d 432538 N.W2d 821(Ct. App. 1995)94-2187

1 i edefense under sub. (2) does not require an intervening cause; asvactim’
£ (afm) Causes_ the dﬁ-al'th ﬁf another ﬁystjhe opetr)?tlon or han?'mj{i‘can be the basis of thiefense. The s. 939.14 rule that contributory negligence
of a firearm or agun while the person hasilatectable amount of g not 4 defense to a crime does not prevent considering the sictagligence in

arestricted controlled substance in his or her blood. relation to causation. Statehohmeier 205 Wis. 2d 183556 N.w2d 90(1996),

. -2187
(b). Causes the deat_h of another by the operation or handl%gecond—degremckless homicide is not a lesser includddrafe of homicide by
of a firearm or agun while the person has alcohol concentra intoxicateduse of a motor vehicle. Statelechner217 Ws. 2d 392576 N.W2d

tion of 0.08 or more. 912(1998),96-2830
The commam law “year-and-a—darule’ tha no homicide is @mmitted unless he

(c) Causes the deatiian unborn child by the operation or hanvictim des within a yea and a dy dter the injury is nflicted is pospectivey sbrogated.

dling of a firearm or agunwhile under the influence of an intexi Statev. Acotte 2008 W1 42, 261 Ws. 2d 249661 N.W2d 381 01-3063
cant This statute does not violate due process. CaibaioBairington,643 F Supp.
: ) _ 1007(W. D. Wis. 1986).
(cm) Causes the death of an unborn child by the operation Homicide By Intoxicated Use Statute. Sinesis\Maw April, 1995.

handling of a firearm or aun while the person has a detectable
amountof a restricted controlled substance in his or her bloodg40.10 Homicide by negligent operation of vehicle.

(d) Causes the death of an unborn child by the operatioaror (1) Whoevercauses the death of another human being by the neg
dling of a firearm or agun while the person has an alcoboi+  ligent operation or handling of a vehicle is guitif/a Class G fel
centrationof 0.08 or more. ony.
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(2) Whoevercauses the death of an unborn chijdhe negli  child. Nothing in this subsection requires a physician performing
gentoperation or handling of a vehicle is guilty of a Class & fehn abortion to employ a method of abortion which, in his or her
ony. medicaljudgment based on the particular facts of the batere

History: 1987 a. 3991997 a. 2952001 a. 109 him or herwould increase the risk to the woman. Any physician

Judicial Council Note, 1988Homicide by negligent operation of vehicleizale i i i i i i
gousto prior s. 940.08. The mental element is criminal negligence as defined irylsqlatmg this subsection is gu”ty of aClass | felony

939.25[Bill 191-S] (7) Subsectiong?2) to (6) and $939.05 939.300r 939.31do

A motorist was properly convicted under this section for running a red light at hot app|y to a woman who obtains an abortion that is in violation
e 160 Mo Sheeq)mit was 55 m p-n. StaiooperIl7Wes. 2430 of this section or otherwise violates this section with respect to her
The definition of criminal negligence as applied to homicide by negligent operinornchild or fetus.
tion of a vehicle is1ot unconstitutionally vague. StateBarman,183 Ws. 2d 180 History: 1985 a. 562001 a. 109
515N.W.2d 493(Ct. App. 1994).

A corporationmay be subject to criminal liability under this section. Statewt  940.16 Partial-birth abortion. (1) In this section:
son,Inc. 196 Ws. 2d 86537 N.W2d 420(Ct. App. 1995)93-1898 See also State @)

v. Steenbeg Homes, Inc223 Ws. 2d 51, 589 N.W2d 668(Ct. App. 1998), (a) “Child” means a human being from the time of fertilization
98-0104 . N ) __until it is completely delivered from a pregnant woman.

It is not a requirement for finding criminal negligence that the actor be specifically « . . . . . .
warnedthat his or her conduct may resulhiarm. State.\Johanne29 Ws. 2d 215 (b) Partlaj—b_"'th abort_lon means an _abOftlon in whiches
598N.W.2d 299(Ct. App. 1999)98-2239 sonpartially vaginally delivers a living child, causes the death of

Thecommon law “year-and-a-day rule” that no homicide is committed unless i f i ; ; i ;
victim dies within a year and a day after the injury is inflicteabigated, with pro I{ﬁe partlally delivered child with the intent to kill the child, and

spectiveapplication only State vPicotte, 2003 WI 4261 Ws. 2d 249661 Nw2d ~ thencompletes the delivery of the child.
881, 01-3063 (2) Exceptas provided in sul§3), whoever intentionally per

940.11 Mutilating or hiding a corpse. (1) Whoever muti  'ormsa partial-birth abortion is guilty of a Claadelony. ,
lates,disfigures or dismembers a corpséth intent to conceal a . (3) Subsectior{2) does not apply if the partial—birth abortion
crime or avoid apprehension, prosecution or conviction for i Necessary to save the life of a woman whose life is endangered
crime, is guilty of a Class F felony by a physical disordephysicalillness or physical injuryinclud-

(2) Whoeverhides or buries a corpse, with intent to conceall%}ll a life-endangering physical disorgdghysicaliiness or physi

crime or avoid apprehension, prosecution or conviction for linjury caused by or arising from the pregnancy itself, and if no

crime, is guilty of a Class G felony Egtror:;:edlg:;l aprzc;(;edure would dige for that purpose.

(3) A person may not be subject to prosecution under both thig Nebraska statute that provided that no partial birth abortion can be performed

section and 946.47for his or her acts regarding themecorpse unlessit is necessary to save the life of the mother whosisléadangered by a physi
History: 1991 a 2'052001 a. 109 " caldisordey physical illness, or physicadjury is unconstitutional. Stenlgev. Cart

Evidencethat the defendant dragged a corpse behind a locked gate into a restric aelg,’ 530 U.S. 949147 L. Ed. 2d 7432000).
secludedvildlife area, then rolled the corpse into water at the bottoandich was
sufficientfor a jury to conclude that the defendant hid a corpse in violation afethis
tion. State vBadker 2001 WI App 27240 Ws. 2d 460623 N.W2d 14299-2943 SUBCHAPTERII

940.12 Assisting suicide. Whoever withintent that another BODILY SECURITY
takehis or her own life assists such person to commit suicide is

gul_:!g’off a19C7:I7aCssi7I;22%llogylog 940.19 Battery; substantial battery; aggravated bat -
v ' ' tery. (1) Whoever causes bodily harm to another by an act done

940.13 Abortion exception. No fine or imprisonment may with intent to cause bodily harm to that persornother without

be imposed or enforced against and no prosecution beay the consent of the person so harmed is guiftg Class A misde

broughtagainst avoman who obtains an abortion or otherwis€€anor.

violatesany provision of any abortion statute with respect to her (2) Whoevercausesubstantial bodily harm to another by an

unbornchild or fetus, and €©39.05 939.300r 939.31does not actdone with intent to cause bodily harm to that person or another

applyto a woman who obtains an abortion or otherwise violatissguilty of a Class | felony

any provision of any abortion statutéth respect to her unborn  (4) Whoevercauses great bodily harm to another by an act

child or fetus. donewith intent to cause bodily harm to that person or another is
History: 1985 a. 56 guilty of a Class H felony

; ; s g [ 5) Whoevercauses great bodily harm to another by an act
940.15 Abortion. (1) In this section, “viability” means that (5) Whe .
stageof fetal development when, in the medical judgmerthef done with intent to cause great bodily harm to that person or

attendingphysician based on the particular facts of the case bef@ﬂaorhens guilty pf a C_Iass E felony .

him or her there is a reasonable likelihood of sustained survival (6) Whoeverintentionally causes bodily harto another by

of the fetus outside the womb, with or without artificial supporE@nductthat creates a substantial risk of great bodily harm is guilty
(2) Whoeverintentionally performs an abortiafter the fetus of a Class H felonyA rebuttable presumption of conduct creating

or unbornchild reaches viabilityas determined by reasonableaS'UbSt"’mti"JII risk of great bo‘?'”y harm arises: ]
medicaljudgment othe womars attending physician, is guilty of ~ (&) If the person harmed is 62 years of age or older; or
aClass | felony (b) If the person harmed has a physical disabilityether con

(3) Subsectior(2) does not apply if the abortion is necessar enitalor acquired byaccident, injury or disease, that is diseern
to preserve the life or health of the woman, as determinedaby [l€ by an ordinary person viewing the physically disabled person,

sonablemedical judgment of the womanattending physician. O that is actually known by the actor

. T History: 1977 c. 1731979 c. 11,113, 1987 a. 3991993 a. 441483, 2001 a. 109
(4) Any abortion performed under SL@) after V'ab'“ty of Underthe “elements only” test, fnses under subsections that require proof of

the fetus or unborn child, as determined by reasonable medikonsenare not lesser includedfefises of denses under subsections for which
judgmentof the womarg attending physician, shall be performecgr(olcgé)sf)nonconsent is not required. Statd®ichards,123 Ws. 2d 1 365 N.w2d

ina hOSpItal on _an |npat|ent basis. i . “Physicaldisability” is discussed. State @rowley 143 Ws. 2d 324422 N.w2d
(5) Whoeverintentionally performs an abortion and who i$47(1988).

ici i i First-degreeeckless injurys. 940.23 (1), is not a lesser includefémde of aggra
nota phyS|C|an '?‘ .gu”ty of a Clas.s ! felony . vatedbattery State vEastman]185 Ws. 2d 405518 N.W2d 257(Ct. App. 1994).
(6) Any physician who intentionally perfOfm_S abortion Theact of throwing urine that strikesiother and causes pain constitutes a battery
undersub.(3) shall use that method of abortion which, of those gatev. Higgs,230 Ws. 2d 1 601 N.W2d 653(Ct. App. 1999)98-1811

; e i ; ; ; Section941.20 (1), 1st-degree recklessly endangering safetyot a lesser
or she knows to be availablis, in his or her medical JlJdgmemincludedoffense of sub. (5), aggravated batte®yate vDibble, 2002 WI App 219,

mostlikely to preserve the life and health of the fetus or unbops7wis. 2d. 274650 N.w2d 908 02-0538
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940.195 Battery to an unborn child; substantial bat - wasa grand or petit juroand by reason of angerdict or indict

tery to an unborn child; aggravated battery to an unborn mentassented to by thgerson, without the consent of the person

child. (1) Whoever causes bodilyarm to an unborn child by aninjured, is guilty of a Class H felony

actdone with intent to cause bodily harm to thaborn child, to (4) BATTERY TO PUBLIC OFFICERS. Whoever intentionally

the woman who is pregnant with that unborn chatdanother is  causeshodily harmto a public diicer in order to influence the

guilty of a Class A misdemeanor actionof such oficer or as a result of any action taken within an
(2) Whoever causes substantial bodily harm to an unbom¥ficial capacity without the consent of the person injured, is

child by an act done with intett cause bodily harm to that unbornguilty of a Class | felony

child, to the woman who is pregnant with that unborn child or () gxrrery To TECHNICAL COLLEGE DISTRICT OR SCHOOLDIS-

anotheris guilty of a Class | felony . TRICT OFFICERSAND EMPLOYEES. (a) In this subsection:

(4) Whoever causes great bodily harm to an uniobitd by 1 «gcpqg district” has the meaning given in5.01 (3)
anact done withntent to cause bodily harm to that unborn child, B . e L .
to the woman who is pregnant with that unborn child or another 2. “Technical college district” means a district established
is guilty of a Class H felony underch.3s. _ _

(5) Whoever causes great bodily harm to an unisbiltl by (b) Whoever intentionally causes bodily harm to a technical
anact done with intent to cause great bodily harm touhabrn coIIegt_edlstnctor school district dicer or employee acting in that
child, to the woman who is pregnant with that unborn child G&Pacity,and the person knows bas reason to know that the-vic
anotheris guilty of a Class E felony tim is a technical college district or school districticefr or

(6) Whoeverintentionally causes bodily harto an unborn e][nplccglyee,v:/lfthlout the consent of the person so injured, is guilty
child by conduct that creates a substantial risk of great bloglity ofa Llass [ Telony
is guilty of a Class H felony (6) BATTERY TO PUBLIC TRANSIT VEHICLE OPERATORDRIVER OR

History: 1997 a. 2952001 a. 109 PASSENGER. (a) In this subsection, “public transit vehicle” means
any vehicle used for providintransportation service to the gen
940.20 Battery: special circumstances. (1) Bartervsy eral public.
PRISONERS. Any prisoner confined to a state prison or other state, (b) Whoever intentionally causes bodily harm to another under
county or municipal detention facility who intentionally causegny of the following circumstances is guilty of a Class | felony:

bodily harmto an oficer, employee, visitor or another inmate of 1 Tphe harm occurs while the victiig an operatom driver
suchprison or institution, without his or her consent, is guity 4 passenger of, in or on a public transit vehicle.

a Cllass :; felony A 2. The harm occurs after thd@fder forces or directs the vic
(1g) BATTERY BY CERTAIN COMMITTED PERSONS. ANy person tim to leave a public transit vehicle.

placedin a facility under s980.065and who intentionally causes
bodily harm to an dicer, employee, agent, visitoor other resi 3. The harm occurs as thefaider prevents, or attempts to
dentof the facility withouthis or her consent, is guilty of a C|aS§V)revent,the victim from gaining lawful access to a public transit

H felony. ehicle.

(1m) BATTERY BY PERSONSSUBJECTTO CERTAIN INJUNCTIONS. (7) BATTERY TO EMERGENCYMEDICAL CAREPROVIDERS. @ In
(a) Any person who is subject to an injunction ursi€i3.12or this subsection: o
atribal injunction filed under 806.247 (3)and whaintentionally le. “Ambulance’has the meaning given in116.50 (1) (am)

causesodily harm to the petitioner who sought the injunction by 1g. “Emeigency department” means a room or areahiospi
an act done without the consent of the petitioner is guilty oftal, as defined in s50.33 (2) thatis primarily used to provide
Class | felony. emergencycare, diagnosis or radiological treatment.

(b) Any person who is subject to an injunction undeis.125 2. “Ememgency department worker” means any of the follow
andwho intentionally causes bodilyarm to the petitioner who jng:
sought the injunction by an act done without the consent of the
petitioneris guilty of a Class | felony

(2) BATTERY TO LAW ENFORCEMENTOFFICERSAND FIRE FIGHT- b. A health care providewhether or not employed by a hos
Ers. Whoever intentionally causes bodily harnattaw enforce ital. who works in an emaency department
mentofficer or fire fighter as those terms are defined i6@2.475 pital, B 1gency dep: . . .

(8) (b) and(c), acting inan oficial capacity and the person knows,_ 29: ‘Ememgency medical technician” has the meaning given
or has reason to know that the victim is a law enforceméoeof 1N S-146.50 (1) (€)

or fire fighter by an act donwithout the consent of the person so  2m. “First responder” has the meaning given ifi46.53(1)
injured, is guilty of a Class H felony (d).

(2m) BATTERY TO PROBATION, EXTENDED SUPERVISION AND 3. “Health care provider” means apgrsorwho is licensed,
PAROLE AGENTS AND AFTERCAREAGENTS. (a) In this subsection: registeredpermitted or certified by the department of health and
1. “Aftercare agent” means any person authorized by tf@mily services or the department of regulatérd licensing to

departmenbf corrections to exerciseontrol over a juvenile on Providehealth care services in this state.

aftercare. (b) Whoever intentionally causes bodily haiovan emegency
2. “Probation, extended supervision and parole agent” medlgpartmentworker an emegency medical technician, a first

any person authorized by the department of correctiopgércise responderor an ambulance driver who is acting in aficial

controlover a probationeparolee or person on extendegbervi ~ capacityand who the person knows has reason to know is an

sion. emergencydepartmenivorker an emagency medical technician,

(b) Whoever intentionally causes bodily hatora probation, @ first responder or an ambulance drjvgy an act done without
extendedsupervision and parole agent or an aftercare agent, d8€ consent of the person so injured, is guilty of a Class H felony
ing in an oficial capacity and the person knows or has reason {075y, 3361663 aaios 461 1966 2. 26,0196 (15} 1995 8, 77146205
know that the victim is a probatlon, extended SUpeI’VIﬁﬂd 343 1997 a. 35143 283 1999 a. 852001 a. 1092005 a. 434
paroleagent or an aftercare agent, by an act done without the COResistingor obstructing an éiter, s. 946.41, is not a lesser-includetknse of
sentof the person so injured, is guilty of a Class H felony batteryto a peace @ter. State vZdiarstekp3 Ws. 2d 776193 N.W2d 833(1972).

: : : A county deputy shefifvas not acting in an fi€ial capacity under s. 940.205
(3) BATTERY TO JURORS. Whoever intentionally causesdily [now s. 940.20 (2)] when making an arrest outside of his county of employment. State

harm to a person who he or she knows or has reason to know is 4irett,96 Ws. 2d 174291 N.W2d 498(1980).

a. An employee of a hospital who works in amegency
department.
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A prisoner is “confined to a state prison” under sub. (1) when kept under guar®40.207 Battery or threat to department of commerce
a hospital ;or treatment. StateGummings153 Wis. 2d 603451 N.W2d 463(Ct. or department of workforce development employee
App. 1989). ) P M s

A defendant commitment to a mental institutiomon a finding of not guilty by (1) In this section;family member” means a parent, spouse; sib
reasorof mental disease or defect rendered him a “prisoner” under sub. (1)v.Staléng, child, stepchild, foster child or treatment foster child.
Skamfer,176 Ws. 2d 304N.W.2d (Ct. App. 1993). (2) Whoeverintentionally causes bodily haran threatens to
: . causebodily harm to the person or family member of any depart
3322201 Battery or threat to witnesses. (1) In this see mentof commerce odepartment of workforce developmenti-of

Ny . ., . . cial, employee or agent under all of the following circumstances
(2) “Family member” means a spouse, child, stepcfaister g gyilty of a Class H felony:

child, treatment foster child, parent, sibling or grandchild. (a) At the time of the act or threat, the actor knows or should

(b) “Witness” has the meaning given irgg0.41 (3) have known that the victim is a department of commerce or
(2) Whoeverdoes any of the following is guilty of a Class departmenbf workforce development fifial, employee or agent
felony: or a member of his or her family

(a) Intentionally causes bodily harm or threatensaose (b) The oficial, employee or agent is acting in arfiaal
bodily harm to a person who he or she knows or has reasorcapacityat the time of the act or threat or the act or threat is in
know is or was a witness by reason of the person having attendesponseo any action taken in anfifial capacity
or testified as a witness and without the consent of the personc) There is no consent by the person harmed or threatened.
harmedor threatened. History: 1993 a. 86446 1995 a. 27%s.7227t0 7229 9116 (5) 9130 (4) 1997

(b) Intentionally causes bodily harm or threatencaase 2 32001a.109
bodily harm to a person who he or she knows or has reasomyj »1  Mayhem. Whoeverwith intent to disable or disfigure
know is a family member of a witness or a person sharing a COQother cuts or mutilates the tongue, eye, ese, lip, limb or

mon domicile with a witness byeason of the witness having ; ; -
attendedor testifiedas a witness and without the consent of th%tﬂg{oegdg%n frlr;gggoclnfa?ﬂ%ther is guilty of a Class C felony

personharmed or threatened. Failureto instruct a jury that great bodily harmeis essential element of mayhem
History: 1997 a. 1432001 a. 109 wasreversible error Cole v Young,817 F 2d 412(1987).
Batteryto a prospective witness is prohibited by s. 940.206 [now s. 940.201]. o )
McLeodv. State85 Ws. 2d 787271 N.W2d 157(Ct. App. 1978). 940.22 Sexual exploitation by therapist; duty to report.
] ] ) (1) DeriNiTions. In this section:
940.203 Battery orthreatto judge. (1) Inthis section:  "(3) “Department’ means the department of regulation and
(@) “Family member” means a parent, spouse, sibling, chilicensing.
stepchild foster child or treatment foster child. (b) “Physician” has the meaning designated i#8.01 (5)

_(b) “Judge” means a supreme court justice, court of appeals(c) “Psychologist’ means a person who practices psychplogy

judge,circuit c_ourtjudge,_ mu_n|C|paI judge, temporary or permegsdescribed in £455.01 (5)

nentreserve, judge or circuit, supplementai,municipal court (d) “Psychotherapy” has the meaning designated45%.01

commissioner. 6).
(2) Whoeverintentionally causes bodily haran threatens to ¢y “Record” means any document relating to the investiga

causebodily harm to the person or family member of @yge jon ‘assessment and disposition of a report under this section.

underall of the following circumstances is guilty of a Class H fel (f) “Reporter” means a therapist who reports suspected sexual

ony: %pntactbetween his or her patient or client and another therapist.

(a) At thetime of the act or threat, the actor knows or shoul « » ; i
haveknown that the victim is a judge or a member of his or h%)((gg) Sexual contact” has the meaning designatexd40.225

family.

(b) The judge is acting in anfiziial capacity at the time of the (h) “Subject” means the therapist named in a report or record

actor threat or the adr threat is in response to anv action takeasbeing suspected of having sexual contact with a patient or client
in an oficial capacit P y Or who has beedetermined to have engaged in sexual contact
pacity with a patient or client.

H(i(s:t)or}:['-hleQ"QesLlsgoa 4Ca-02no?§r;t Eﬁgge person harmed or threatened. ;) " «Therapist’ means a physician, psychologistcial
Only a “true threat” is punishable undéris section. A true threat is a statementVOrker, marriageand family therapist, professional counselor

thata speaker would reasonably foresee that a listener wemgdnably interpret as nurse,chemical dependency counselmember of the clgy or

a serious expression of a purpose to inflict harm, as distinguished from hyperb@merperson whether or not licensedcertified by the state. who
jest, innocuous talk, expressions of political views, or other similarly protected ! !

jpee_chilt i?_ not nec?ssaiy_that tlhe sape%algter hafvetthe ﬁ?ilit){ tOStcﬁaé% outztlate)lthrgﬁ.rformsor purports to perform psychotherapy

uryinstructions must contain a clear aetinition or a true tnreat. ns, 2 SEXUAL CONTACT PROHIBITED. An erson WhO is or WhO

W1 46,243 Ws. 2d 141626 N.W2d 762 99-1924 hol(ds)himself or herself out to be a ther{f;lSist and who intentionally
has sexual contact with a patient or client during any ongoing
therapist—patienor therapist—client relationship, regardless of
whetherit occurs during any treatment, consultation, interview or
examinationjs guilty of a Class F felonyConsent isiot an issue

in an action under this subsection.

(3) REPORTSOF SEXUAL CONTACT. (@) If a therapist hagason
lecause to suspect that a patient or client he or she has seen in

940.205 Battery or threat to department of revenue
employee. (1) In this section, “family member” means a par
ent, spouse, sibling;hild, stepchild, foster child or treatmentfos
ter child.

(2) Whoeverintentionally causes bodily harar threatens to
causebodily harm to the person or family member of any deparﬁj1b

E\?V?;Ofcrisc\lfrggteag];cg ’isemuF?IltoygfaorCﬁagsesnlt-luleci)er: all of the-fol y,0 course of professional dutiesa victim of sexual contact by
9 ) guitty y: another therapist or a person who holds himself or herself out to
(a) Atthetime of the act or threat, the actor knows or shoulgk a therapist in violation of sut2), as soon thereafter as practica
haveknown that the victim is a department of revenuiziaf, pe the therapist shall ask the patient or client if he or she wants the
employeeor agent or a member of his or her family therapistto make a report under this subsection. The therapist
(b) The oficial, employee or agent is acting in arfighl  shallexplain that the report need not identify the patiemtient
capacityat the time of the act or threat or the act or threat is @#the victim. If the patienor client wants the therapist to make

responsdo any action taken in anfifial capacity the report, the patient alient shall provide the therapist with a
(c) There is no consent by the person harmed or threaten&gitten consent to the report and shall specify whether the
History: 1985 a. 291993 a. 4462001 a. 109 patient'sor clients identity will be included in the report.
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(b) Within 30 days after a patient or client consents under pélf_rgggs{- State v Ambrose,196 Ws. 2d 768540 N.w2d 208(Ct. App.1995),

(a) to a report, the thergplst shall report the suspicion FO: Eventhough the alleged victim feigned her role as a patient at the last counseling
1. Thedepartment, if the reporter believes the subject of th_essiorsfgte e_lttendé%d, attending é:s et\hp?llce atqméhg purpose of recordlndg the ses
[ 0 obtain evidence, any acts that occurred dutiegsession were during an
report 1S ,llcenseq by the,State' The department Sha}” prompg@goingtherapist-patient relationship as those terms are used Bethien. State
communicatehe informatiorto the appropriate examining board,. DeLain, 2005 WI 52280 Ws. 2d 51695 N.W2d 484 03-1253

or affiliated credentialing board. Thetotality of the circumstances determine the existence of an oniheirapist—
L . . patientrelationship under sub. (2). defendant state of mind, a secret unilateral
2. The districtattorney for the county in which the sexual-conactionof a patient, and explicit remarks of one party to the other regarding the rela

tactis likely, in the opinion of the reporteto have occurred, if tionshipmay be factors, but are not necessarily dispositive. Other factorbenay
’ ' 1)howmuch time has gone by since the last therapy sessibow2}lose together

subd.1. is not applicable. thetherapy sessions had been to each other; 3) the age of the patient; 4) the particular
(c) A report under this subsection shall contain only inferm ulnerabilitiesexperienced by the patient as a resuthehtal health issues; and 5)

tion that is necessary to identify the reporter and subjectan %‘?;tzhc'fgll%%gﬁ'_%;dozg'fég?rfng‘émfess"°n' State Bel.ain, 2005 W1 52280

expresghe suspicion that sexual contact has occurrgelation It was constitutional error to give a pattern jury instruction that never directed the

of sub (2) The report shall not contain information as to the-idei$!ry to make arindependent, beyond-a-reasonable-doubt decision as to whether the

. N . . efendantlemgy member performed or purported to perform psychother&pgte

tity of the alleged victim of sexual contact unless the patient-or 3

I'Draughon, 2005 WI App 16285 Wis. 2d 633702 N.W2d 412 04-1637

entrequests under pdg) that this information be included.

(d) Whoever intentionally violates this subsection by failin§40.225 Sexual assault. (1) FIRSTDEGREESEXUAL ASSAULT.
to report as required under pa@)to(c) is guilty of a Class A mis  Whoeverdoes any of the following is guilty of a Class B felony:
demeanor. (a) Has sexual contact or sexual intercourse with another per

(4) CONFIDENTIALITY OF REPORTSAND RECORDS. (a) All  Son without consent of that person and capsegnancy or great
reportsand records made from reports under $8pand main  Podily harm to that person.
tainedby the department, examining board§jiafed credential (b) Has sexuatontact or sexual intercourse with another per
ing boards, district attorneys and other persotiigjais and insti  sonwithout consent of that persby use or threat of use of a dan
tutions shall be confidential and are exempt from disclosure underousweapon or any article used or fashioned in a manner to lead
s.19.35 (1) Information regarding the identity of a victim orthe victim reasonably to believe it to be a dangerous weapon.
allegedvictim of sexual contact by a therapist shall not be dis (c) Is aided or abetted by one or more other persons and has
closedby a reporter or by persons who have received or hasgxualcontact or sexual intercourse with another person without
accesdo a report orecord unless disclosure is consented to ionsentof that person by use or threat of force or violence.

writing by the victim or alleged victim. The report of information (2) Seconp DEGREE SEXUAL AssauLT. Whoever does any of
undersub.(3) and the disclosure of a report or record under thige following is guilty of a Class C felony:

subsectiordoes not violate any perssrresponsibility for main (a) Has sexual contact or sexual intercourse with another per

taining the confidentiality of patient health care records, ; ;
definedin s.146.81 (4)and as required underisi6.82 Reports alsZ)nncv(\anlthout consenof that person by use or threat of force o vio

andrecords may be disclosed only to appropriaté sefad district . .
Y y PRIop otal (b) Has sexuatontact or sexual intercourse with another per

attorneyor a law enforcement agency within this state for pur . . :
y gency P sonwithout consent of that person and causes injlimgss,dis-

posesof investigation or prosecution. : g )
(b) 1. The department, a district attornay examining board easeor impairment o sexual or reproductivegam, or mental
y P ' g anguishrequiring psychiatric care for the victim.

or an afiliated credentialing board within this state may exchange - .
(c) Has sexual contact or sexual intercourse with a person who

informationfrom a report or record on the same subject. suffers from a mental iliness or deficienasrich renders that per

2. If the department receives 2 or more reports unde(3ub. 5qn temporarilyor permanently incapable of appraising the per
regardingthe same subject, the department shafhmunicate gonsconduct, and the defendant knows of such condition.
informationfrom the reportso the appropriate district attorneys (cm) Has sexual contact or sexual intercourse with a person

andmay inform the applicablesporters that another report ha%vh : h " : .
h ? . 0is under the influence of an intoxicant to a degree which ren
beenrecelvgd regardlng the same subject. dersthat person incapable of giving consent if the defendant has
3. If a district attorney receives 2 or more reports under Syt alknowledge thathe person is incapable of giving consent
(3) regarding the same subject, the district attorney may infoiRqthe defendant has tiperpose to have sexual contact or sexual

the applicable reporters that another reploas been received jntercoursenith the person while the person is incapable of giving
regardingthe same subject. consent.

4. After reporters receive the informatiander subd2. or3,, (d) Has sexual contact or sexual intercourse with a person who
they may inform the applicablpatients or clients that anotherihe defendant knows is unconscious.

reportwas received regarding the same subject. () Is aided or abetted by one miore other persons and has

(c) A person to whom a report or record is disclosed under tBisxualcontact or sexual intercourse with another person without
subsectiormay not further disclose it, except to the persons ange consent of that person.
for the purposes specified in this section. (9) Is an employee of a facility or program unde940.295

(d) Whoever intentionally violates this subsection, or permitg) (b), (c), (h) or (k) and has sexual contact or sexual intercourse
or encourages the unauthorized dissemination or usiaoma  with a person who is a patient or resident of the facility or program.
tion contained in reports and records made under this section, igh) Has sexual contact or sexual intercourse with an individual
guilty of a Class A misdemeanor whoiis confined in a correctional institution if the actor is a cerrec

(5) IMMUNITY FROMLIABILITY. Any person or institution par tional staf member This paragraph does not apply if the individ
ticipating in goodaith in the making of a report or record undegal with whom theactor has sexual contact or sexual intercourse
this section is immundrom any civil or criminal liability that s subject to prosecutiofor the sexual contact or sexual inter
resultsby reason of the actionFor the purpose of any civil or courseunder this section.
criminal action or proceeding, any person reporting under this (j) Has sexual contact or sexual intercourse with an individual
sectionis presumed to be acting in goaith. The immunity pro  who is on probation, parole, or extended supervision if the actor
vided under this subsection doest apply to liability resulting s a probationparole, or extended supervision agent who super
from sexual contact by a therapist with a patient or client.  yisesthe individual, either directly or through a subordinate, in his
Lo oy & 4341985 a. 2751987 a. 352380, 1991 a. 1601993 2. 107 or her capacity as a probation, parole, or extended supervision

a. 3002001 a. 109 . .
patient-relafig€Ntor who hasnfluenced or has attempted to influence another

This section applies to persons engaged in professional therapist— . L i
ships. A teacher who conducts informal counseling is not engagestatessional probation,parole, or extended supervision agestipervision of
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theindividual. This paragraph does not apply if the individual a. Intentional touching by the defendantugyon the defen
with whomthe actor has sexual contact or sexual intercoursedant’sinstruction, byanother person, by the use of any body part
subjectto prosecution for the sexual contact or seiutarcourse or object, of the complainastintimate parts.

underthis section. b. Intentional touching bthe complainant, by the use of any

() Is a licensee, employee, or nonclient resident of an gntibpdy part or object, of the defendanthtimate parts oif done
asdefined in s48.685 (1) (bpr50.065 (1) (c)and has sexual con uponthe defendars’ instructions, the intimate parts of another
tactor sexual intercourse with a client of the entity person.

(3) THIRD DEGREESEXUAL ASSAULT. Whoever has sexual inter 2. Intentional penile ejaculation of ejaculate or intentional
coursewith a person without the consent of that person is guilgmissionof urine or fecedy the defendant pupon the defen
of a Class G felonyWhoever has sexual contact in the manneélants instruction, by another person upon any part of the body
describedn sub.(5) (b) 2.or3. with a person without the consentclothed or unclothed of the complainant if that ejaculation or
of that person is guilty of a Class G felony emissionis either for the purpose of sexually degrading or sexu
(3m) FOURTHDEGREESEXUAL ASSAULT. Except as provided in ally humiliating the complainant dor the purpose of sexually
sub. (3), whoever has sexual contagith a person without the arousingor gratifying the defendant.
consenibof that person is guilty of a Cla8smisdemeanor 3. For thepurpose of sexu_ally degrad?ng or humiliating the
(4) CoNsENT. “Consent”, as useid this section, means wordsCOmplainantor sexually arousing or gratifying thefendant,
or overt actions by a person who is competent to give informgtientionallycausing the complainant to ejaculate or emit urine or
consenindicating a freely given agreementttave sexual inter '€c€son any part of the defendamtbody whether clothed or
courseor sexual contact. Conséstot an issue in alleged viela unclothed.
tionsof sub.(2) (c), (cm), (d), (g), (), and(i). The following per (c) “Sexual intercourse” includes the meaning assigmeter
sonsare presumed incapableafnsent but the presumption mays. 939.22 (36)as well aunnilingus, fellatio or anal intercourse
be rebutted by competent evidence, subject to the provisions digiweenpersons or any other intrusion, however slight, of any
972.11(2): part qf a persorg bodyor of any object into the genit.al or anal
(b) A person stéring from a mental illness or defect which®Peningeither bythe defendant or upon the defendainstrue
impairs capacity to appraise personal conduct. tion. The emission of semen is not required. _ _
(c) A person who is unconscious or for any other reasongi(d) “State treatment facility” has the meaning designated in s.
physicallyunable to communicate unwillingness to an act. :01(15)
(5) Deriions. In this section: (6) MARRIAGE NOT A BAR TO PROSECUTION. A defendant shall
s m S . . not be presumed to be incapable of violating section because
(abm) “Client” means an individual who receives direct ca

. . Gt marriage to the complainant.
or treatment services from an entity . . . Co
. ) S L . (7) DeatHOFvICTIM. This section applies whether a victim is
(acm) “Correctional institution” means jail or correctional

\C . . h . . . deador alive at the time of the sexual contactexual intercourse.
facility, as defined in £61.01(12m) a juvenile correctional faeil ™ i1y 1975 ¢. 184421 1977 . 1731979 c. 2425, 175 221; 1981 c. 89308

ity, as defined in 9©38.02 (10p)or a juvenile detention facility 309 3107311;1985 a. 1341987 a. 245332, 352, 1987 a. 4035235, 236, 256 1993

as defined in 938.02 (10r) a.445 1995 a. 691997 a. 2202001 a. 1092003 a. 512005 a. 27,3344, 388 435,
: ) o 436,
(ad) Correctlo_nal S?Gﬁmembe"_ means an individual Who | egisiative Council Note, 1981:Presently [in sub. (5) (a)] the definition of
works at a correctional institution, including a volunteer “sexualintercourse” in the sexual assault statute includes any intrusion of any part

“ . S . . . of a persors body or of any object into the genital or anal opening of another person.
(ag) “Inpatient facility” has the meaning designated i81S01  This proposal clarifies that the intrusion of the body part or object may be caused by

thedirect act of the éénder (defendant) or may occur agsult of an act by the vic

N i im which is done i I ith instructions of thiender (defendant). [Bill
(ai) “Intoxicant” means any alcohol beverage, controlled sulizog) "~ ¢ " compliance wiinsiructions o er (defendant).  [Bi

s_tancepontrolled substance analog, or other dhugny combina Failure to resist is not consamdersub. (4). State.\Clark,87 Ws. 2d 804275
tion thereof. N.W.2d 715(1979).

« . . " T . Injury by conduct regardless of life is not a lesser—included crime of first—degree
(ak) “Nonclient resident” means an individual Who resi®es, seyjaassault. Hagenkord State94 Wis. 2d250 287 N.W2d 834(Ct. App. 1979).

is expected to reside, at an entitiho is not a client of the entity  separatacts of sexual intercourse, eactat@nt in kind from the others and if

andwho has, or is expected to have, regudirect contact with ferently defined in the statutes, constitute separategela@e denses. State.
the clients of the entity Eisch,96 Ws. 2d 25291 N.W2d 800(1980).

i Thetrial court did noerr in denying the accusedhotions to compel psychiatric
(am) “Patient” means any person who does any ofdl@w-  examinatiorof the victim and fodiscovery of the victing past addresses. State v
ing: Lederer99 Ws. 2d 430299 N.W2d 457(Ct. App. 1980).
. - The verdict was unanimous @rape case even though the jury was not required
1. Receives care or treatment from a facility or program undggpecify whether the sexual assault was vaginal or oral. Statetagro,113 Wis.
5.940.295 (2) (h)(c), (h) or (k), from an employee of a facilir ~ 2d 582 335 N.w2d 583(1983).

idi i i A jury instruction that touchinthe “vaginal area” constituted sexual contact was
grf(;%rl?tr;]%ﬁ, f;)?cr)glfaar%erson providing servicesder contract with correct. State vMorse,126 Wis. 2d 1 374 N.W2d 388(Ct. App. 1985).

” - “Unconscious’as used in sub. (2))) is a loss of awareness that may be caused by
2. Arrives at a facility oprogram under £40.295 (2) (b)c), sleep. State vCurtis,144 Ws. 2d 691424 N.w2d 719(Ct. App. 1988).

ivi The probability of exclusion and paternity are generally admissible in a sexual
(h) or (k) for the purpose of receiving care toeatment from a assauliaction in which the assault allegedly resulted in the lift child, but the

facility or program Un_der 940.295 (2) (b)(c), (h) or (), from  probability of patemity is not generally admissible. HLA and red blood cell test
anemployee of a facility or program unde®40.295 (2) (h)(c), resultsshowing the paterity indeand probability of exclusion were admissible sta

(h) or(k), or from a person providing services under contrattt tistics. State vHartman145 Ws. 2d 1 426 N_.WZd 320(1988). ) )
Attemptedfourth—degree sexual assault is not aerafe under \gconsin law

afacility or program under £40.295 (2) (b)(c), (h) or (k). Statev. Cvorovic,158 Ws. 2d 630462 N.W2d 897(Ct. App. 1990).
(ar) “Resident” means any person who resides facdity The“use or threaof force or violence” under sub. (2) (a) does not require that the
force be directed toward compelling the victsrsubmission, but includes forcible
unders"‘ 940.295 (2) (b)(c). (h) or (k). . contactor the force used as the means of making contact. SBomes, 165 Ws.
(b) “Sexual contact” means any of the following: 2d 27,477 N.W2d 265(1991).

; ; i i A dog may be a dangerous weapon under sub. (1) (b). SBitks,168 Ws. 2d
1. Any of the followingtypes of intentional touching, whether, 45, 483 N.W2d 286(CE. App, 1992).

director through clothing, if thgt intentional touching is either for cgnvictionsunder both subs. (1) (d) and (2) iyl not violate double jeopardy
the purposeof sexually degrading; or for the purpose of sexuallstatev. Saucedal68 Wis. 2d 486485 N.w2d 1(1992).

humiliating the complainant or sexually arousing or gratifying the A defendant lack of intent to make victim believe that he was armed was irrele
defendantor if the touching contains the elements of actual éfntin finding a violation of sub. (1) (b); if the victisbelief that the defendant was

med was reasonable, that is enougtate vHubanks 173 Wis. 2d 1496 N.W2d
attemptedbattery under £40.19 (1) 96 (Ct. App. 1992). 9

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/48.685(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/50.065(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.225(5)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/2005/940.225(5)(b)3.
https://docs.legis.wisconsin.gov/document/statutes/2005/940.225(3)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.225(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.225(2)(cm)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.225(2)(d)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.225(2)(g)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.225(2)(h)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.225(2)(i)
https://docs.legis.wisconsin.gov/document/statutes/2005/972.11(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/961.01(12m)
https://docs.legis.wisconsin.gov/document/statutes/2005/938.02(10p)
https://docs.legis.wisconsin.gov/document/statutes/2005/938.02(10r)
https://docs.legis.wisconsin.gov/document/statutes/2005/51.01(10)
https://docs.legis.wisconsin.gov/document/statutes/2005/51.01(10)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(h)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(k)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(h)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(k)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(h)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(k)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(h)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(k)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(h)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(k)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(h)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.295(2)(k)
https://docs.legis.wisconsin.gov/document/statutes/2005/940.19(1)
https://docs.legis.wisconsin.gov/document/statutes/2005/939.22(36)
https://docs.legis.wisconsin.gov/document/statutes/2005/51.01(15)
https://docs.legis.wisconsin.gov/document/acts/1975/184
https://docs.legis.wisconsin.gov/document/acts/1975/421
https://docs.legis.wisconsin.gov/document/acts/1977/173
https://docs.legis.wisconsin.gov/document/acts/1979/24
https://docs.legis.wisconsin.gov/document/acts/1979/25
https://docs.legis.wisconsin.gov/document/acts/1979/175
https://docs.legis.wisconsin.gov/document/acts/1979/221
https://docs.legis.wisconsin.gov/document/acts/1981/89
https://docs.legis.wisconsin.gov/document/acts/1981/308
https://docs.legis.wisconsin.gov/document/acts/1981/309
https://docs.legis.wisconsin.gov/document/acts/1981/310
https://docs.legis.wisconsin.gov/document/acts/1981/311
https://docs.legis.wisconsin.gov/document/acts/1985/134
https://docs.legis.wisconsin.gov/document/acts/1987/245
https://docs.legis.wisconsin.gov/document/acts/1987/332
https://docs.legis.wisconsin.gov/document/acts/1987/352
https://docs.legis.wisconsin.gov/document/acts/1987/403
https://docs.legis.wisconsin.gov/document/acts/1987/403,%20s.%20235
https://docs.legis.wisconsin.gov/document/acts/1987/403,%20s.%20236
https://docs.legis.wisconsin.gov/document/acts/1987/403,%20s.%20256
https://docs.legis.wisconsin.gov/document/acts/1993/445
https://docs.legis.wisconsin.gov/document/acts/1993/445
https://docs.legis.wisconsin.gov/document/acts/1995/69
https://docs.legis.wisconsin.gov/document/acts/1997/220
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/acts/2003/51
https://docs.legis.wisconsin.gov/document/acts/2005/273
https://docs.legis.wisconsin.gov/document/acts/2005/344
https://docs.legis.wisconsin.gov/document/acts/2005/388
https://docs.legis.wisconsin.gov/document/acts/2005/435
https://docs.legis.wisconsin.gov/document/acts/2005/436
https://docs.legis.wisconsin.gov/document/courts/87%20Wis.%202d%20804
https://docs.legis.wisconsin.gov/document/courts/275%20N.W.2d%20715
https://docs.legis.wisconsin.gov/document/courts/275%20N.W.2d%20715
https://docs.legis.wisconsin.gov/document/courts/94%20Wis.%202d%20250
https://docs.legis.wisconsin.gov/document/courts/287%20N.W.2d%20834
https://docs.legis.wisconsin.gov/document/courts/96%20Wis.%202d%2025
https://docs.legis.wisconsin.gov/document/courts/291%20N.W.2d%20800
https://docs.legis.wisconsin.gov/document/courts/99%20Wis.%202d%20430
https://docs.legis.wisconsin.gov/document/courts/299%20N.W.2d%20457
https://docs.legis.wisconsin.gov/document/courts/113%20Wis.%202d%20582
https://docs.legis.wisconsin.gov/document/courts/113%20Wis.%202d%20582
https://docs.legis.wisconsin.gov/document/courts/335%20N.W.2d%20583
https://docs.legis.wisconsin.gov/document/courts/126%20Wis.%202d%201
https://docs.legis.wisconsin.gov/document/courts/374%20N.W.2d%20388
https://docs.legis.wisconsin.gov/document/courts/144%20Wis.%202d%20691
https://docs.legis.wisconsin.gov/document/courts/424%20N.W.2d%20719
https://docs.legis.wisconsin.gov/document/courts/145%20Wis.%202d%201
https://docs.legis.wisconsin.gov/document/courts/426%20N.W.2d%20320
https://docs.legis.wisconsin.gov/document/courts/158%20Wis.%202d%20630
https://docs.legis.wisconsin.gov/document/courts/462%20N.W.2d%20897
https://docs.legis.wisconsin.gov/document/courts/165%20Wis.%202d%2027
https://docs.legis.wisconsin.gov/document/courts/165%20Wis.%202d%2027
https://docs.legis.wisconsin.gov/document/courts/477%20N.W.2d%20265
https://docs.legis.wisconsin.gov/document/courts/168%20Wis.%202d%20245
https://docs.legis.wisconsin.gov/document/courts/168%20Wis.%202d%20245
https://docs.legis.wisconsin.gov/document/courts/483%20N.W.2d%20286
https://docs.legis.wisconsin.gov/document/courts/168%20Wis.%202d%20486
https://docs.legis.wisconsin.gov/document/courts/485%20N.W.2d%201
https://docs.legis.wisconsin.gov/document/courts/173%20Wis.%202d%201
https://docs.legis.wisconsin.gov/document/courts/496%20N.W.2d%2096
https://docs.legis.wisconsin.gov/document/courts/496%20N.W.2d%2096

940.225 CRIMES—LIFE AND BODILY SECURITY Updated 05-06Wis. Stats. Database 10

Sub.(2) (d) is not unconstitutionally vague. Expert evidence regardinglsisepl (2) Whoevercauses bodily harm to an unborn child thg
solelyon a hypothetical situation simiJdoutnot identical, to the facts of the case wa:

inadmissible. State vPittman,174 Ws. 2d 255496 N.W2d 74(1993). Sn.egllgen.top.eratlt.)nor handling of a dangerous weapon, explo
Convictionsunder both sul2) (a) and (e) did not violate double jeopar@fate  SIVESOTr fire is guilty of a Class | felony
v. Selmon,175 Wis. 2d 155877 N.W2d 498(Ct. App. 1993). History: 1977 c. 1731987 a. 3991997 a. 2952001 a. 109
“Greatbodily harm” is a distinct elemeunnhder sub. (1) (a) and need not be caused Judicial Council Note, 1988:The definition of the dénse is broadened to include
by the sexual act. State Schambowl76 Ws. 2d 286 N.W.2d (Ct. App. 1993).  highly negligent handling of fire, explosives and dangerous weapons other than a
Intentis not an element of sub. (2) (a); lack of an intent element does not renfiegarm,airgun, knife or bow and arroee s. 939.22 (10). The culpable mental state
this provision constitutionally invalid. State Meumann179 Ws. 2d 687508  is criminal negligence. See s. 939.25 and the NOTE thereto. [Bill 191-8]
N.W.2d 54 (Ct. App. 1993). Dogsmust be intended to leeapons before their handling can result in a violation
A previous use of force, and the victanesulting fearwas an appropriate basis Of this section. That a dog bites does not render the daggerousveapon. Despite

for finding that a threat of force existed under sub. (2) (a). StSipeesel91Wis.  €videnceof positive steps to restrain the dog, when those measures are inadequate
2d 205 528 N.W2d 63(Ct. App. 1995). criminal negligence may be found. Physical proximitydés necessary for a defen

Violation of any of the provisions of this section does not immunize the defend&I@Nts activity to constitute handling. StateBodoh,226 Ws. 2d 718595 N.w2d
from violating the same or another provision in the course of sexual miscondut. 0(1999),97-0495
actsof vaginal intercourse are $igfently different in fact to justify separate ches

ngg;sub. (1) (d). State Kruzycki, 192 Ws. 2d 509531 N.W2d 429(Ct. App.  940.25 |njury by intoxicated use of a vehicle. (l) Any
Suﬁ.(Z) (c) is not unconstitutionally vague. Stat&mith,215 Ws. 2d 84572 persorwho does any dhe following is guilty of a Class F felony:

N.W.2d 496 (Ct. App. 1997)96-2961 (a) Causes great bodily harm to another human being by the

Fora guilty plea to a sexual assault ¢jeato be knowingly made, a defendant nee i i i i i i
not be informed of the potentiaf being required to register as a convicted se&’peraﬂomf a vehicle while under the influence of an intoxicant.

offenderunder s. 301.46r that failure to register could result in imprisonment, as the (am) Causes great bodily harm to another human being by the
commitments a collateral, not direct, consequence of the plea. Statdlig, 2000 operationof a vehicle while the person has a detectable amount of

WI 6,232 Wis. 2d 561605 N.W2d 199 98-2196 X A .
Sub.(2) (g) was not applicable to an employee of a fedekdiaspital as itis not @ restricted controlled substance in his or her blood.

afacility under s. 940.295 (2). The definitiohinpatient care facility in s. 940.295 (b) Causes great bodily harm to another human being by the
incorporates. 51.35 (1), which requires that all of the specifically enumerated facili . . X o
tiesmust be places licensed or approved by DHFSAaSpital is subject to federal Operationof a vehiclewhile the person has a prohibited alcohol

regulationbut is not licensed or regulated by the state. St&ewers, 2004 WI App concentrationas defined in $340.01 (46m)
156,276 Ws. 2d 107687 N.W2d 5Q 03-1514 . .
Experttestimony is not required in every case to estalfiistexistence of amental  (0m) Causes great bodily harm to another human being by the

ilinessor deficiency rendering the victim unable to appraiseor her conduct under operationof a commercial motor vehicle while therson has an

Sub.(2) (c). State wperkins, 2004 W1 App 213,77 Ws. 2d 243689 N.W2d 684 a|cohol concentration of 0.04 or more but less than 0.08.

Thestatutory scheme of the sexual assault law does not require proof of stimulation(c) Causes great bodily harm to an unborn child by the epera

of the clitoris or vulva for finding cunnilingus under sub. (5) (c). The notion of stimy; ; ; i H H
lation of thevictim offends the principles underpinning the sexual assault &tate tion of a vehicle while under the influence of an intoxicant.

V. HaLv'E(y)2886dWI App 2628% Wsﬁ:ci 22(.12710 N.xvzd 482 05—0133 ) (cm) Causes great bodily harm to an unborn child by the -opera
Sub. (2 oes not extend takerif’s deputywho was assigned to work as at; P H

bailiff in the county courthouse. Statderrell, 2006 WI App 166, _ & 2d __ tion Qf a vehicle while the pers_on .haajeteaable amount of a

~ NW2d___05-1499 restrictedcontrolled substance in his or her blood.

Convictionon 2 countf rape, for acts occurring 25 minutes apart in the same (d) Causes great bodily harm to@mborn child by the opera

location,did not violate double jeopardyHarrell v Israel 478 F Supp. 7521979). . . . i
A conviction for attempted 1st-degree sexual assault based on circumst&ntialtlon of a vehicle while the person has a pI’OthIted alcohol con

dencedid not deny due process. Upshawewell,478 F Supp. 12641979). centration,as defined in $340.01 (46m)
o (e) Causes great bodily harm to an unborn child by the epera
940.23 Reckless injury. (1) FIRST-DEGREE RECKLESS tion of a commercial motor vehicle while the per$ms an alco

INJURY. (a) Whoever recklesslgauses great bodily harm tonhol concentration of 0.04 or more but less than 0.08.
anotherhuman being under circumstances which show utter dis (1d) (a) 1. Except as providdd subd2., if the person who

regardfor human life is guilty of a Class D fglony committedan ofense under sulfl) (a) (am), (b), (c), (cm), or(d)

(b) Whoever recklessly causes great bodily harm tondorn has 2 or more prior convictions, suspensions, or revocations,
child under circumstances that shov_v utter dlsr_egard for the |Ife&{untingconvictions undesub.(1) and $940.09 (1)in the per
thatunborn child, the woman who is pregnaith that unborn  sop'siifetime, plus other convictionsuspensions, or revocations
child or another is guilty of a Class D felony countedunder s343.307 (1)the procedure under343.301shall

(2) SECOND-DEGREERECKLESSINJURY. (@) Whoever recklessly be followed if the court enters an order regarding operating-privi
causeggreat bodily harm to another human being is guilty of |agerestriction or enters an order regarding immobilization.

ClassF felony . 2. Notwithstanding pa«b), if the person who committed an
(b) Whoever recklessly causes great bodily harm ton@orn  offenseunder sub(1) (a) (am), (b), (c), (cm), or(d) has 2 omore

child is guilty of a Class F felony convictions, suspensions, or revocations counted under s.
flistony: 01987 ﬁ‘ﬁ?glig;;gg&fql a 1?9 o the oriofestse of imury 343-307 (1) within any 5-year period, the procedure under s.

by conduict regardless of ife. - (1) is analogous to the priofenfse of injury 343.301shall be followed if the court enters an ordegarding
Sub.(2) is new_lt creates the crime of injury by criminal recklessness. See@Perating privilege restriction and the installatioreafignition

939.24.[Bill 191-S] interlock device or enters an order regarding immobilization.
First-degreeeckless injurys. 940.23 (1), is not a lesser includefémde of aggra .

vatedbattery State vEastman185 Ws. 2d 405518 N.W2d 257(Ct. App. 1994). (D) If theperson who committed anfefise under sulfl) (a)

Sub.(1) (a) cannot be applieaainst a mother for actions taken against a fetuam), (b), (c), (cm), or(d) has 2 or more prior convictions, suspen

while pregnant as the applicable definition of human being under s. 939.22 (164 i i ot
limited to one who is born aliveSub. (1) (b) does not apply because s. 939.75 ( Bns,or revocations, counting convictions under sdband s.

(b) excludes actions by a pregnant woman fitsnapplication.” State Deborah J.Z. .40-09(1) in the person’ lifetime, plus other convictions, suspen
228Wis. 2d 468596 N.W2d 490(Ct. App. 1999)96-2797 sions,or revocations counted unde3g.3.307 (1)the procedure

Utter disregard for human life is not a subpart ofititent element and need not unders.346.65 (6)sha|| be followed if the coudrders the seizure
be proven subjectivelylt can be proven by evidence relating to the deferslatate

of mind or by evidence of heightened risk or obvipatentially lethal dangeHow-  andforfeiture of the motor vehicle owned by the person and used
ever proven, utter disregard is measured objectively on the bagimbé reasonable jn the violation.
persorwould have known. StateJensen, 2000 WI 8236 Wis. 2d 521613 N.W2d

170,98-3175 (Im) (a) A person may be chged with and a prosecutor may
proceeduponan information based upon a violation of any eom
940.24 Injury by negligent handling of dangerous binationof sub.(1) (a) (am), or (b); any combination of sulfl)

weapon, explosives or fire. (1) Whoever causes bodily harm(a), (am), or (bm); any combination of sul§l) (c), (cm), or(d); or
to another by the negligent operation or handling of a dangeramy combination of sul(1) (c), (cm), or(e) for acts arising out of
weapon, explosives or fire is guilty of a Class | felony the same incident or occurrence.
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(b) If a person is chged in an information with any of the  (dm) “Recklessly” means conduct that creates a situation of
combinationsof crimes referred to in pdgr), the crimes shall be unreasonablésk of harm and demonstrates a conscious disregard
joinedunder s971.12 If the person is found guiltyf more than for the safety of the vulnerable adult.
oneof the crimes sahaged for acts arising out of the samednci  (1m) Exception. Nothing in this section may be construed to
dentor occurrence, there shall be a single convictioptmposes meanthat a vulnerable adult is abused solely because bleor
of sentencing and for purposes of counting convictions usdekonsistentlyrelies upon treatment by spiritual means through
23.33(13) (b) 2.and3., under s30.80 (6) (a) 2or 3., under ss. prayerfor healing, in lieu of medical care, in accordance with his
343.30(1q) and343.3050r under s350.11 (3) (@) 2and3. Sub  or her religious tradition.
section(1) (@), (am), (b), (bm), (c), (cm), (d), and(e) each require  (2) Agysk:peNALTIES. (a) Any person, other than a person in
proof of a fact for conviction which the others do not require. chage of or employed in a facility underdt0.290r in a facility

(2) (a) The defendant has a defense ifoneshe proves by a or program under 940.295 (2) who does any of the following
preponderance of thevidence that the great bodily harm wouldnay be penalized under p4b):
haveoccurred even if he or she had been exercising due care andy . |ntentionally subjects an individual at risk to abuse.
heor she had not been under the influence of an intoxicant, did not 2. Recklessly subjects an individual at risk to abuse.
havea detectable amount afrestricted controlled substance in . . L )
his or her blood, or did not have an alcohmncentration 3. Negligently subjects an individual at risk to abuse.

describecunder sub(1) (b), (bm), (d) or (e). (b) 1g. Any person violating paa) 1.or 2. under circum

(b) In any action under this section that is based on the defefifnceshat cause death is guilty of a Cléséelony Any person

antallegedly having a detectable amountuéthamphetamine, violating par (a) 3.under circumstances that cause death is guilty
gamma-hydroxybutyriacid,or delta—9-tetrahydrocannabinol inOf a Class D felony o )

his or her blood, the defendant haslefense if he or she proves 1Mm. Any person violating paa) under circumstances that
by a preponderance of the evidence that@time of the incident causegreat bodily harm is guilty of a Class F felony

or occurrence he or she hadralid prescription for methamphet 1r. Any person violating paa) 1.under circumstances that
amineor oneof its metabolic precursors, gamma-hydroxybutyriarelikely to cause great bodily harm is guitiya Class G felony

acid, or delta—9-tetrahydrocannabinol. Any person violating paa) 2.or 3. under circumstances that are
(3) An officer who makes an arrest for a violation of this-se¢ikely to cause great bodily harm is guilty of a Class | felony

tion shall make a report as required unde2333 (4t) 30.686 2. Any person violating pa¢a) 1.under circumstances that

346.6350r 350.106 causebodily harm is guilty of a Class H felanjny persorviolat-

History: 1977 c. 1932721981 c. 20184 1983 a. 4591985 a. 3311987 a. 399  ing par (a) 1.under circumstances that are likely to cause bodily
1989a. 105275, 359, 1991 a. 2771993 a. 317428 478 1995 a. 425436, 1997 harmis gu”ty of a Class | fe|0ny
a. 237,295 1999 a. 32109, 186, 2001 a. 16109, 2003 a. 3097; 2005 a. 253 . . .

NOTE: For legislative intent seechapter 20, laws of 1981section2051 (13) 4. Any person violating pafa) 2. or3. _Unde_r circumstances

The double jeopardy clause was not violatedalshage under sub. (1) (c) [now thatcause or are likely to cause bodily hasnguilty of a Clas#
sub.(1m)] of violations of subs. (1) (a) and (b). StatBehachef 114 Wis. 2d 402 misdemeanor.
338N.W.2d 466(1983). L .

Thetrial court did not err in refusing to adneixpert testimony indicating that the 5. Any pers_on V|0|atmg _pa(a) 1,2 0r3. u_nder C|r(:_um .
victims would not have stdred the same injury had they been wearing seat belts; tséancesiot causing and not likely to cause bodily harm is guilty
evidence not relevant to a defense under@)b State vTurk, 154 Wis. 2d 294453 of a Class B misdemeanor

N.W.2d 163(1990). ; .
Theoffense under sub. (1) (am) has 2 elements that must be proved beyond a réystory. 1985 a. 3061993 a. 4451997 a. 1802001 a. 1092005 a. 264388

sonabledoubt: 1) the defendant operated a vehicle with a detectable amount of a
restrictedcontrolled substance in his or her blood; and 2) the defesdgmetation  940.29 Abuse of residents of penal facilities. Any per

of the vehicle caused great bodily harm to the victim. The elements of the crime#fh- i ; Satit 1t
not provide the state with any presumptions that relieves the state of its barde In Chage of or employed Ina penal or correctional institution

establistthe two elements beyond a reasonable doubt nor did the legislznaet ~ OF other place of confinement who abuses, neglects or ill-treats
ment,without requiring a causal link between drug use and the injury as an eIerramy person confined in or a resident of any such institution or place

of the crime, in some way exceeds its author8jate vGardner2006 WI App 92, ; B ; ;
% Wi, 2d 715 N'W2d 720 05-1372 or who knowingly permits another person to do so is guilty of a

Theafirmative defense undaub. (2) (a) does not shift to the defendant the burddarlassl felony.
to prove that he or sheiisnocent. It requires the defendant to prove that despite theHistory: 1975 c. 19,1975 c. 413.18;1977 c. 1731979 c. 1241981 c. 201987
fact that the state has satisfied the elements of feasd, the defendant cannot bea. 161ss.12, 13m; 1987 a. 3321993 a. 4452001 a. 109
heldlegally responsible under the statute. Stat®ardner2006 WI App 92, ___
Wis.2d __,715 N.W2d 720 05-1372 940.291 Law enforcement officer; failure to render aid.
(1) Any peace dfcer, while acting in the course of employment

940.285 Abuse of individuals at risk. (1) DEFINITIONS. In or under the authority of employment, who intentionally fails to

this section: ., . renderor make arrangementsr any necessary first aid for any
(ag) “Abuse” means any of the following: person in his or her actual custody is guilty of a Class A misde
1. Physical abuse, as defined id8.90 (1) (fg) meanor if bodily harm resulfsom the failure. This subsection
2. Emotional abuse, as defined if8.90 (1) (cm) applieswhether the custody is lawful or unlawand whether the
3. Sexual abuse, as defined i#6.90 (1) (gd) custodyis actual or constructive. A violation for intentionally

failing to render first aid under thisibsection applies only to first
) . / . aid which the dficer has the knowledge and ability to render

5. Un_reasonable confinement or restraint, as defined in S'(2) Any peace dfcer who knowingly permits another person
46.90(1) (i) to violate sub(1), while acting in the course of employment or

6. Deprivation ofabasic need for food, sheltelothing, or ynderthe authority of employment, is guilty of a Classmsde
personal or health care, including deprivation resulting from thgeanor.

failure to provide or arrange for a basic need Ipeeson who has  History: 1983 a. 27

assumedaesponsibility for meeting the need voluntarily or by-con

tract,agreement, or court order 940.295 Abuse and neglect of patients and  residents.
(am) “Adult at risk” has the meaning given irb6.01 (1e) (1) Derinmions. In this section:

(dc) “Elder adult at risk” has the meaning given i#&.90 (1) (ad) “Abuse” has the meaning given in#6.90 (1) (a)

4. Treatment without consent, as defined iA&90 (1) (h)

(br). (ag) “Adult at risk” has the meaning given irb5.01 (1e)
(dg) “Individual at risk” means an elder adult at riskan adult (am) “Adult family home” has the meaning given irb§.01
atrisk. Q).
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(b) “Bodily harm” has the meaning given ind%.90 (1) (aj) (b) 1g. Any person violating paia) 1.or 2. under circurmn

(c) “Community-based residential facility” has the meanin%tanceshat cause death to an individual at risk is guilty of a Class
givenin s.50.01 (19) felony. Any person violatingar (a) 3.under circumstances

(d) “Foster home” has the meaning given iA&02 (6) thatcause death to an individual at risk is guilty of a ClasslD
(e) “Great bodily harm” has the meaning given i©39.22 ony. o i
(14). im. Ang %elrsgn wolatmgdpgéa) Fnderkqlrcury;sta?ceélthat
“ ” . : : causegreat bodily harm tan individual at risk is guilty of a Class
(f) “Group home” has the meaning given i#8.02 (7) E felc??ly y guilty

(g) "Home health agency” has the meaning given 6049 1r. Except as provided in sukdin,, anyperson violating par

@) (a) (a) 1. under circumstances that ca [ is gui
w - . . . . gseat bodily harm is guilty
(h) “Hospice” has the meaning given ir8.90 (1) ofa Class F felonyAny person violating paga) 1.undercircum:
(i) “Inpatient health cartacility” has the meaning given in s. stanceshat are likely to cause great bodily harm is guilty of a
50.135(1). _ _ _ Class Gfelony.
(k) “Neglect” has the meaning given in4§.90 (1) (f) 2. Any person violating pata) 1.under circumstances that

(km) “Negligence” means an act, omission, or course of cocausebodily harm is guilty of a Class H felanyAny persorviolat-
ductthatthe actor should realize creates a substantial and-unrieg par (a) 1.under circumstances that are likely to cause bodily
sonablerisk of death, great bodily harm, or bodily harm to anothéarmis guilty of a Class | felony

person. 3. Except as provided in sukbn., anyperson violating par
(L) “Patient” means any person who does any of the followin@) 2. or 3. under circumstances that cause glemtily harm is
1. Receives care or treatménaim a facility or program under guilty of a Class H felonyAny person violating pafa) 2.or3.
sub.(2), from an employee of a facility or program or from a petinder circumstances thatelikely to cause great bodily harm is
sonproviding services under contract with a facility or progranguilty of a Class | felony
2. Arrives at a facility oprogram under sul§2) for the pur 4. Any person violating pa(a) 2. or 3. under circumstances
poseof receiving care or treatment from a facility or prograrthatcause or are likely to cause bodily hasnuilty of a Clas#
undersub.(2), from an employee of a facility or programder misdemeanor.
sub.(2), or from a person providing services under contract with 5. Any person violating pafa) 1, 2. or 3. under circum
afacility or program under sui2). stanceshot causing and not likely to cause bodily harm is guilty
(0) “Recklessly” means conduct that creates a situation @fa Class B misdemeanor
unreasonableisk of death or harm to and demonstrates a coQOHistory: 1993 a. 4451995 a. 2251997 a. 1801999 a. 92001 a. 5759, 109

: f : . 05a. 264 388
scmusdlsregard for the safety of the patient or reSId?nt' . Evidencethat residentsufered weight loss and bedsores waficeht to support
(p) “Resident” means any person who resides in a facilitye conviction of a nursing home administrator &fiuse of residents. StateSere
undersub.(2). bin, 119 Wis. 2d 837350 N.W2d 65(1984). _ _ -
. . . R . Section 50.135 (1), as incorporated in sub. (1) (i), requires that all of the specifi
(r) “State treatment facilityhas the meaning given insl.01  cally enumerated facilities must be places licenseapproved by DHFS. AA/hos:
(15) pital is subject to federal regulation but is not licenserkgulated by the state and
Ny S . . . thusnot within the definition ofnpatient health care facilityState vPowers, 2004
(s) “Treatment facility” hashe meaning given in §1.01 (19)  wi App 156,276 Ws. 2d 107687 N.W2d 5Q 03-1514
(2) AppLicaBILITY. This section applies to any of the following,. SeekingJustice in Deats’ Waiting Room: Barriers to Ectively Prosecuting
rimein Long—term Care Facilities. Hanrahani w Aug. 2004.
typesof facilities or programs: Ycrimein Long-term Care Faciiles. HanrahanisW.aw Aug. 200

A Response: Issues fatting Long—term Care. Purtell. i8VLaw Oct. 2004.
(&) An adult day care center

(b) An adult family home. 940.30 False imprisonment.  Whoever intentionally con
(c) A community—based residential facility fines or restrains another without the persaronsent and with
(d) A foster home. knowledgethat he or she has no lawful authority to do sguity

A h of a Class H felony

(e) group home. History: 1977 c. 1732001 a. 109

(f) A home health agency Falseimprisonment is not a lesstercluded ofense of the crime of kidnapping.
(g) A hospice. Geitnerv. State 59 Wis. 2d 128207 N.W2d 837

h : . A victim need only take advantage of reasonable means of escape; a victim need
(h) An inpatient health care facility notexpose himself or herself or others to danger in attempt to esgtzpevC.V.C.

; 153 Wis. 2d 145450 N.w2d 463(Ct. App. 1989).
(l) A program under $1.42 (2) Falseimprisonment, or confinement, is the intentional, unlawful, @amzbntested

(J) The Wisconsin Educational Services Program for the Degistraintby one person of the physical libedfyanother State vBurroughs, 2002
andHard of Hearing under $15.52and the Wsconsin Center for ! APP 18,250 Ws. 2d 180640 N.W2d 190 01-0738

the Blind and Vsually Impalrg_d under $15.525 940.305 Taking hostages. (1) Except as provided isub.

(k) A state treatment facility (2), whoeverby force or threat of imminent force seizes, confines

(L) A treatment facility or restrains a person without the persoconsentind with the

(m) A residential care center for children and yooperated intentto usethe person as a hostage in order to influence a person
by a child welfare agency licensed undet&60or an institution to perform or not to perform some action demanded byther
operateddy a public agency fahe care of neglected, dependenis guilty of a Class B felony

or delinquent children. (2) Whoevercommits a violation specified under siib) is
(n) Any otherhealth facility or care—related facility or home guilty of aClass C felony if, before the time of the attarrest,
whetherpublicly or privately owned. eachperson who is held as a hostage is released without bodily

(3) ABUSEAND NEGLECT;PENALTIES. (&) Any person in chge harlm.
of or employed irany facility or program under suf2) who does  History: 1979 c. 18,1993 a. 1942001 a. 109
any of the following, or who knowingly permits another person %Theconstltutlonallty of s. 940.305 is upheld. StatBertrand,162 Wis. 2d 41,
> 9N.W.2d 873(Ct. App. 1991).
do so, may be penalized under.f&:

1. Intentionally abuses ontentionally neglects a patient 0r940.31 Kidnapping. (1) Whoever does angf the following

resident. is guilty of a Class C felony:
2. Recklessly abuses or recklessly neglects a patient er resi(a) Byforce or threat of imminent force carries another from
dent. oneplace to another without his or hensent and with intent to

3. Abuses, with negligence, or neglects a patient or a residerausehim or her to be secretly confinediomprisoned or to be car
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ried out of this state or to be held to service against his or her wélksociationor representation of persons in negotiating, fixing,
or maintaining,changing or seeking to arrange termsamditions

(b) By force or threat of imminent force seizes or confine® employment, regardless of whether the disputants stand in the
anothemwithout his or her consent and with intent to cause him Bfoximaterelation of employer and employee.
herto be secretly confined or imprisoned ob&carried out of this  (cb) “Memberof a family” means a spouse, parent, child; sib
stateor to be held to service against his or her will; or ling, or any other person who is related by bl@vdgdoption to

(c) By deceit induces another to go from one place to anoti@other.
with intent to cause him or her to be secretinfined or impris (cd) “Member of a household” means a person who regularly
onedor to be carried out of this state or to be held to service agairestidesin the household of another or who within the previdus
his or her will. monthsregularly resided in the household of anather

(2) (a) Except as provided in pdb), whoever violates sub.  (cg) “Personally identifiable information” has the meaning
(1) with intent to cause another to transfer property in order givenin s.19.62 (5)
obtainthe release of the victim is guilty of a Class B felony (cr) “Record” has the meaning given inl8.32 (2)

(b) Whoever violates sulfl) with intent to cause another to  (d) “Suffer serious emotional distress” means to feel terrified,
transferproperty in order to obtain the release of the victim istimidated,threatened, harassed, or tormented.

guilty of a Class C felony if the victim is released without perma (2) whoevermeets all of the followingriteria is guilty of a
nentphysical injury prior to the time the first witness is sworn at|ass| felony:

thetrial. ( . . .
i a) The actor intentionally engages in a course of conduct
History: 1977 c. 1731993 a. 194486, 2001 a. 109 . e
A conviction under sub. (1) (c) does not require proof of express or impeel directedat a SpeCI_fIC person that would cause a re.asona.ble person
resentations State vDalton,98 Wis. 2d 725298 N.W2d 398(Ct. App. 1980). under the same circumstances tdesuserious emotional distress

The “service” element under sufll) (b) is satisfied by proof of sexual assault.or to fear bodily injury toor the death of himself or herself or a

Statev. Clement,153 Wis. 2d 287450 N.W2d 789(Ct. App. 1989). memberof his or her family or household.
Parentaimmunity does not extend to an agent acting for the parent. Sgite-v b) Th K hould k h | fth
plot, 180 Wis. 2d 383509 N.W2d 338(Ct. App. 1993). (b) The actor knows or shou now that at least one of the acts

Forced movementf a person from one part of a building to another satisfies ttt@iat constitute the course of conduct will cause the specific person

“carriesanother from one place to another” element of sub. (1) (a). SiAtgaer, i i i ifi i
101Wis. 20 322528 N-Wad 85(Ct. App. 1995). to sufer serious emotional distressplace the specific person in

Confinemens the intentional, unlawful, and uncontested restraint by one persBa@sonabldear of bodily injury to or the death of himself or her
of the physical liberty of anothe6tate vBurroughs, 2002 WI App 1250 Wis. 2d  self or a member of his or her family or household.
180 640 N.w2d 19001-0738 (c) The actals acts cause the specific person téesigerious
940.32 Stalking. (1) In this section: emotionaldistress or induce fear in the specific person of bodily
(a) “Course of conduct’ means a series of 2 or more acts cjury to or the death of himself or herselfa member of his or

ried out over time, however short or lotigatshow a continuity r family or household. . L .
of purpose, including any of the following: (2e) Whoevermeets all of the following criteria is guilty af

S i . _— . .. Classl felony:
1. Maintaining a visual or physical proximity to the victim. . .
. : - (a) After havingbeen convicted of sexual assault under s.

2. Approa_chlng or cc_)nf_ro’ntmg the victim. _ . 940.225 948.02 948.025 or 948.085 or a domestic abuse
. '3. Appearing at the victim’workplace or contacting the vic offense the actor engages in any of the acts listed in (€)l{a)
tim's employer or coworkers. 1.t010, if the act is directed at the victim of the sexual assault or

4. Appearing at the victis’home or contacting the victis©' the domestic abuse fainse.
neighbors. (b) The actor knows or should know that the act will cause the
5. Entering property owned, leased,occupied by the vic  specific person to stér serious emotional distress or place the
tim. specificperson irreasonable fear of bodily injury to or the death

6. Contacting the victim by telephone or causing the vistimof himself or herself or a member of his or her family or heuse
telephoneor any other persos'telephone to ring repeatedly orold.
continuouslyregardless of whether a conversation ensues. (c) The acto's act causes the specific person tdesigerious

6m. Photographing, videotaping, audiotaping, through emotionaldistress or induces fear in the specific person of bodily
any other electronic means, monitoring or recordingatbigvities injury to or the death of himself or herself or a member of his or
of the victim. This subdivision applies regardless of where the &er family or household.
occurs. (2m) Whoever violates sulf2) is guilty of a Class H felony

7. Sending material by any means to the victinfasrithe pur  if any of the following applies:
poseof obtaining information about, disseminating information (a) The actor has a previous conviction for a violent crime, as
about,or communicating with theictim, to a member of the vic definedin s.939.632 (1) (e) 1or a previous conviction under this
tim’s family or household or an employeoworker or friend of sectionor $.947.013 (1r)(1t), (1v), or (1x).

thevictim. _ o _ (b) The actor has a previous conviction for a crime, the victim
8. Placing an object on or delivering an objecptoperty of that crime is the victim of the present violation of g@h. and
owned,leased, or occupied by the victim. the present violation occurs within 7 years after the pramvic

9. Delivering an object to a member of thietim’s family or  tion.
householdor an employercoworker or friend of the victim or (c) The actor intentionally gaireccess or causes another per
placingan object onor delivering an object to, property ownedsonto gain access to a record in electronic format that contains
leasedpr occupied by such a person with the intent thabkifiect personallyidentifiable information regarding the victim in order

be delivered to the victim. to facilitate the violation.
10. Causing a person to engage in any of the acts describedqd) The person violates 868.31 (1)or 968.34 (1)in orderto
in subds1.t09. facilitate the violation.
(am) “Domesticabuse” has the meaning given i8%3.12 (1) (e) Thevictim is under the age of 18 years at the time of the
(am). violation.
(ap) “Domestic abuse t#nse” means an act of domestiuse (3) Whoeverviolates sub(2) is guilty of a Class F felony if
that constitutes a crime. any of the following applies:

(c) “Labor dispute” includes any controversy concerning (a) The act results in bodily harm to the victim or a member of
terms, tenure or conditions of employment, or concerning thee victim’s family or household.
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(b) The actor has a previous conviction for a violent crime, as 4. In the circumstances described under (@ror (c), the
definedin s.939.632 (1) (e) 1or a previous conviction under thiscrime or alleged crime has been reported to an appropriate law
sectionor s.947.013 (1r)(1t), (1v) or(1x), the victim of that crime enforcementgency by others.

is the victim of the present violation of suR), and thepresent (2m) If a person is subject to siB) (b)or(c), the person need

violation occurs within 7 years after the prior conviction. not comply with sub(2) (b)or (c) until after he or she has sum
(c) The actor uses@angerous weapon in carrying out any ofnonedor provided assistance to a victim.
theacts listed in su{1) (a) 1.to 9. (3) If a person renders ergency care for a victim, 895.48

(3m) A prosecutor need not show that a victim received ¢t) applies. Any person who provides other reasonable assistance
will receive treatment from a mental health professional in ordetderthis section ismmune from civil liability for his or her acts
to prove that the victim stéred serious emotional distress undeor omissions in providing the assistance. This immunity does not
sub.(2) (c)or(2e) (c) applyif the person receives or expects to receive compensation for
(4) (a) This section does not apply to conduct fkair acts providing the assistance.
thatareprotected by the persaight to freedom of speech or to Htiftofyi 1983 a. 1981985 a. %523|32 1987 a. 141995 a. 461 ) gt
peaceabliassemble with others under the state and U.S. constififi&S5eield 2% ime was being commitiada that 8 victm was exposed 1o
tions, including, but not limited to, any of the following: bodily harm. The reporting required does not require the defendant to incriminate

ivi ini ini icati i himselfor herself as the statute contains no mandate that an individual identify him
1 lemg pUb“CIty to and Obtalmngr communicating infor selfor herself. Whether a defendant fits within an exception under sub. (2) (d) is a

matlomegardmg any subjeathether by advertising, speaking Omatterof afirmative defense. State kaPlante186 Ws. 2d 427521 N.W2d 448
patrollingany public street or any place where any person er pétt. App. 1994).
sonsmay lawfully be.

2. Assembling peaceab|y 940.41 Definitions. In $5.940.42t0 940.49

3. Peaceful picketing or patrolling. (1g) “Law enforcement agency” has the meaning given in s.

(b) Paragraplfa) does not limit the activities thatay be con 165.83 ‘(ll) (F") e , .
sideredto serve a legitimate purpose under this section. (1r) “Malice” or “maliciously” meansn intent to vex, annoy

(5) This section does not apply to conduct arising out of or {ff Nure in any way another person or to thwart or interfegmin
connectionwith a labor dispute. mannerwith the orderly administration of justice.

e : ; 2) “Victim” means any natural person against whom any
(6) Theprovisions of this statute aseverable. If any provi ( L .
sionof this statute is invalid o if any application thereof is invalitlime as definedn s.939.12or under the laws of the United States

suchinvalidity shall not dect other provisions or applications's being or has been perpetrated or attempted in this state.

which can be giverffect without the invalid provision or applica  (3) “Witness” means any natural person who been or is

tion. expectedo be summoned to testify; who by reason of having rele
History: 1993 a. 96496 2001 a. 1092003 a. 222327: 2005 a. 277 vantinformation is subject to call or likely to be called as a wit
”Thissection do%sot(\j/iolate the rigf;t to interstate travel and is not unconstitutiomess whether or not any action or proceeding hagabeen com

So07 6oomg0 o StateRuesch214 Ws. 2d 548571 N.W2d 898(Ct- App.  mancedwhose declaration under oath is receigs@vidence for
The actofs “acts” under sub. (2) (c) are not the equivalent of the actoourse ~ any purpose; who hgsrovided information concerning any crime

of goﬂ?ltlﬁt"t ?r?der sub. (%) (a)(-j Tfsere mtéSftSb;tprogf that thz%ﬁvf\illﬂﬁzgaalgeggfiar to any peace @iter or prosecutor; who has provided information

NW.2d 157 (Cr. App. 1008)07-2188 e vSveum220 Ws. 6 concerninga crime to any employee or agent of a law enforcement

agencyusing acrime reporting telephone hotline or other tele

940.34 Duty to aid victim or report crime. (1) (a) Who phonenumber provided by the law enforcement agency; or who
everviolates sub(2) (a)is guilty of a Class C misdemeanor hasbeen served with a subpoena issued und&8501or under

(b) Whoever violates suk2) (b)is guilty of aClass C misde the authority of any court of this state or of the United States.
meanorand is subject to discipline under€0.26 (6) History: 1981 c. 18,1993 a. 128

(¢) Whoever violates sulf2) (c)is guilty of a Class C misde 940.42 Intimidation of witnesses;  misdemeanor .
meanor. Exceptas provided in $940.43 whoever knowingly andnali-

(2) (@) Any person who knows that crime is being com ciously prevents or dissuades, who attempts to so prevent or
mitted and that a victinis exposed to bodily harm shall summonlissuadeany witness from attendingr giving testimony at any
law enforcement dicers or other assistanaa shall provide trial, proceeding or inquiry authorized by lai& guilty of a Class
assistancéo the victim. A misdemeanor

(b) Any person licensed as a private detective or granted a eriﬁgor:yE:‘ n%gglefé%g.child werettstify against the defendant and the defendant
Vates.ecumy perml.und,er 5'4,40'26Wh0, has reasonable ground,%e tletters to the the motherging that she and the child not testifggardless of
to believe that a crime is being committed or has been commiti@g@therthe letters were addressed to théd or the child was aware of the letter

shall notify promptly an appropriate law enforcement agency efntentsthe defendant attempted to dissuade the child through her méthéne
the fact hich f the basis for this belief mother of the minor child, had the parental responsibility and practical authority to
eTacts which form the basis for this beliet. monitorcommunications by third parties with the chiéaid to influence whether the

(c) 1. In this paragraph, “unlicensed private security persorsfﬂld CO&perateczi (\)%igh \;\f;le ACOUfé froceegilng;, there \évﬁsiwzldevgegce é% gonvict-

: : ) : tatev. Moore, pp 61, 713 N.W2d 131 04-3227
meansa private security perso_as defl_ned n 9440'26_ (Im) (h) This section supports ctging a person with a separate count for each letter sent,
who is exempt from the permit and licensure requirements ofagd each other act performed, for thepose of attempting to dissuade any witness
440.26 from attending or giving testimony at a court proceeding or trial. StMeare, 2006
. . . WI App 61, _ Wi6.2d __ 713 N.W2d 131 04-3227
2. Any unlicensed privateecurity person who has reasonable

groundsto believe that &rime is being committed or has beerygg 43 |ntimidation of witnesses; felony . Whoever vie
committedshall notify promptly an appropriate lamforcement |51655 940.42under any of the following circumstances is guilty
agencyof the facts which form the basis for this belief. of a Class G felony:

(d) A person need not comply with this subsection if any of the (1) Wherethe act is accompanied by force or violerze
following apply: . . attemptedorce or violence, upon the witness, or the spouse, child,
1. Compliance would place him or her in danger stepchild, foster child, treatment foster child, parent, siblarg

2. Compliance would interfere with duties ferson owes to grandchildof the witness or any person sharing a comdumi
others. cile with the witness.

3. In the circumstances described under(parassistance is  (2) Wherethe act is accompanied by injury or damagth&
beingsummoned or provided by others. real or personal property of any person covered under(&ub.
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(3) Wherethe act is accompanied by any express or implied (6) Wherethe act is committed by any person for monetary
threatof force, violence, injurpr damage described in s(b) or  gain or for any other consideration acting on the requesangf
(2). otherperson. All parties to the transactions are guilty under this

(4) Wherethe act is in furtherance of any conspiracy section.

(5) Wherethe act is committed bgny person who has suf ~ History: 1981c. 18,1997 a. 1432001 a. 109

fered any prior conviction for any violation under 880.42t0 940 46 Attempt prosecuted as completed act.  Whoever
940.45 5.943.3( 1979 stats,, or any federal statatestatute of ,emptghe commission of any act prohibited underd#0.42to
any other state which, if the act prosecuted was committed in tgigg 45is guilty of the dfense attempted without regard to the-suc
state,would be a violation under s840.42t0 940.45 cessor failure of the attempt. The fatiat no person was injured

(6) Wherethe act is committed by any person for monetamyhysicallyor in fact intimidateds not a defense against anyro
gainor for any other consideration acting on the requeahgf secutionunder ss940.42to 940.45

otherperson.All parties to the transactions are guilty under this History: 1981 c. 18.
section.

(7) Wherethe act is committed by a person whelgged 940.47 Court orders. Any court with jurisdiction over any
with a felony in connection with a trial, proceeding, or inquiry foffiminal matter uponsubstantial evidence, which may include

thatfelony, hearsayor thedeclaration of the prosecutdhat knowing and
History: 1981 c. 18; 1997 a. 1432001 a. 1092005 a. 280 maliciousprevention or dissuasion of any person whov#m
Conspiracyto intimidate a witness is included under sub. (4). Stsleibert141  Or wWho is a witness has occurred or is reasonably likely to occur

Wis. 2d 753416 N.W2d 900(Ct. App. 1987). may issue orders including but not limited to any of the following:

940.44 Intimidation of victims; misdemeanor . Exceptas (1) An order that alefendant not violate s840.42t0940.45

providedin s.940.45 whoever knowingly and maliciously pre ~ (2) An order that a person before the court othan a defend
ventsor dissuades, or who attempts to so prevent or dissua@ét’,lndudlng, but not limited to, a subpoenaed witness or other
anotherperson who has been the victim of ariyne or who is act Personentering the courtroom of the court, not violatedgg).42
ing on behalf of the victim from doing any of the following isto 940.43
guilty of a Class A misdemeanor: (3) An order that any person described in gtpor (2) main

(1) Making any report of the victimization to any peackosfr  taina prescrlbed geographic distance from any specified witness
or state, local or federal law enforcement or prosecwgency Or victim.
or to any judge. (4) An order that any person described in gdpor (2) have

(2) Causinga complaint, indictment or information to beN0 communication with any specified witness or angtim,
soughtand prosecuted and assisting in the prosecution theredixceptthrough an attorney under such reasonable restrictions as

(3) Arrestingor causing or seeking tfagrest of any person in thﬁ_ctourt g?ly in;g)ose.
connectiorwith the victimization. Istory: 28

History: 1981¢c.18 . _940.48 Violation of court orders. Whoever violatesn
A jury instruction for a violation of s. 940.44 should specify the underlying crime . . R
andthat a defendant cannot be found guilty of intimidating a victim of a antess  Orderissued under £40.47may be punished as follows:

the elements of the underlying crime are proved beyond a reasonable doubt. Stat i .
v. Thomas 161 Wis. 2d 616468 N.Ww2d 729(Ct. App. 1991). 9481212?(0 gﬁglfgble, the persomay be prosecuted under ss

Acquittal on the underlying chge does not require acquittal on a geannders. L
940.44as the jury may have exercised its right to return a not guilty verdict irrespec (2) As a contempt of court under ch85. A finding of con

tive of evidence on thanderlying chage. State vThomas161 Ws. 2d 616468 H : .
N.W.2d 729 (Ct. App. 1991). temptis not a bar to prosecution under $40.42to 940.45 but:

Thedisorderly conduct statute, s. 947.01, does not requiietim, but when the (a) Any person who commits a contempt of court is entitled to
disorderlyconduct idirected at a person, that person is the victim for the purpose ofedit for any punishment imposed therefor againstsm)tence
%’f\‘fv?:.t'ggg% gig’ﬁf\?\}gaf‘]’lrérzté’{f'i%%@l‘ggg;‘ggﬂdl‘iﬁ's section. Staténie,  jmposedon conviction under s840.42to 940.45 and

(b) Any conviction or acquittal for any substantivéeose
940.45 Intimidation of victims; felony . Whoever violates underss.940.42to 940.45is a bar to subsequent punishment for
s.940.44under any of the following circumstances is guiltyaof contemptarising out of the same act.
ClassG felony: (3) By the revocation of any form of pretrial releaséanfei-

(1) Wherethe act is accompanied by force or violeree ture of bail and the issuance of a bench warfanthe defendarg’
attemptedorce or violence, upon the victim, or the spouse, childrrestor remanding the defendantdostody After hearing and
stepchild,foster child, treatment foster child, parent, siblorg on substantial evidence, the revocation may be made whether the
grandchildof the victim or any person sharing a common domicilgiolation of order complained of has been committed by the
with the victim. defendantpersonally or was caused or encouraged to have been

(2) Wherethe act is accompanied by injury or damagtheo committedby the defendant.
real or personal property of any person covered under(sub. History: 1981 c. 18.

(3) Wherethe act is accompanied by any express or impliggh 419 pretrial release. Any pretrial releasef any defend
Eggeatof force, violence, injurpr damage described in sb) or antwhether on bail ounder any other form of recognizance shall

) L . be deemed to include a condition that the defendant neitheodo,

(4) Wherethe act is in furtherance of any conspiracy causeto be done, nor permit to be done on his or her behalf, any

(5) Wherethe act is committed bgny person who has suf actproscribed bygs.940.42t0 940.45and any willful violation of
fered any prior conviction for any violation under 840.42to  the condition is subject to punishment as prescribed 948.48

940.45 5.943.3Q 1979 stats., or any federal statatestatute of (3) whether or not the defendant was subject of an order under
any other state which, if the act prosecuted was committed in tBi®40.47

state,would be a violation under s840.42to 940.45 History: 1981 c. 18.
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