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CHAPTER 968
COMMENCEMENT OF CRIMINAL PROCEEDINGS

968.01 Complaint. 968.265 Lie detector tests; sexual assault victims.

968.02 Issuancend filing of complaints. 968.27 Definitions.

968.03 Dismissal or withdrawal of complaints. 968.28 Application for court order to intercept communications.

968.04 Warrant or summons on complaint. 968.29 Authorizationfor disclosure and use of intercepted wire, electronic or oral
968.05 Corporations or limited liability companies: summons in criminal cases. communications.

968.06 Indictment by grand juty 968.30 Procedurdor interception of wire, electronic or oral communications.
968.07  Arrest by a law enforcementfifer. 968.31 Interceptionand disclosure of wire, electronic or oral communications
968.073 Recording custodial interrogations. prohibited.

968.075 Domestic abuse incidents; arrest and prosecution. 968.32 Forfeitureof contraband devices.

968.08 Release by law enforcemenfioér of arrested person. 968.33 Reports concerning intercepted wire or oral communications.

968.085 Citation; nature; issuance; release of accused. 968.34 Use of pen register or trap and trace device restricted.

968.09 Warrant on fallurg to ap_pear ) 968.35 Application for an order for a pen register or a trap and trace device.
968.10 Searches and seizures; when authorized. 968.36 Issuance of an order for a pen register or a trap and trace device.
968.11  Scope of search incident to lawful arrest. 968.37 Assistancen the installation and use afpen register or trap and trace

968.12 Search warrant.

968.13 Search warrant; property subject to seizure.
968.135 Subpoena for documents.

968.14 Use of force.

968.15 Search warrants; when executable.

968.16 Detention and search of persons on premises.
968.17 Return of search warrant.

968.18 Receipt for seized property

device.
968.38 Testingfor HIV infection and certain diseases.
968.40 Grand jury
968.41 Oath or afirmation of grand jurors.
968.42 Presiding juror and clerk.
968.43 Reporter; salary; assistant.
968.44 Witnesses.

968.19 Custody of property seized. 968.45 Witness rights; transcripts.
968.20 Return of property seized. 968.46  Secrecy.
968.205 Preservation of certain evidence. 968.47  District attorneywhen to attend. . o
968.21 Search warrant; secrecy 968.48  Attendance;absence; excuse; number required for grand gession;
968.22 Effect of technical irregularities. ‘numberrequired to concur in indictment.
968.23 Forms. 968.49 Fine for nonattendance.
968.24 Temporary questioning without arrest. 968.50  Report progress and return indictments.
968.25 Search during temporary questioning. 968.505 Procedure upon dischge of grand jury
968.255 Strip searches. 968.51 Indictment not to be disclosed.
968.256 Search of physically disabled person. 968.52 Votes not to be disclosed.
968.26 John Doe proceeding. 968.53 When testimony may be disclosed.
Cross-reference: See definitions in £67.02 wascommitted by the defendant must appear within the 4 corners of the document.

Statev. Haugen52 Wis. 2d 791191 N.W2d 12(1971).
H “ i ] A complaint is not defective because, bamedtatements to anficer that cannot
.968'(.)1 (_Zomplamt. (1) Facsimile machine” has the mean be admitted at the trialMiranda warnings were not given. Suelm objection is
ing given in s.134.72 (1) (a) waivedif not raised prior to trial. Gelhaar State 58 Ws. 2d 547207 N.W2d 88
(2) Thecomplaint is a written statementtbie essential facts 1973

PT— .. To chage a defendant with the possession or sale of obscene materials, the com
Cor_‘S“tU“”che Ofense_ chayed. A person _may make a Complamblaintmust allege that the defendant knew the nature of the materialsge chact
oninformation and belief. Except as providedub.(3), the com  ing “feloniously” is insuficient to chage scienter State vSchneide60 Ws. 2d 563
plaint shall be made upon oath before a district attorney or judgjg N-W.2d 630(1973). o »
asprovided in this chapter A complaint based on a policdioér's sworn statement of what the alleged victim

p ) ) describedas having actually happened met the test of reliability of the informer and

(3) A person may comply with suf) if he or she makes the constitutedprobable cause for a magistrate to issue a warrant for the arrest of the
oathby telephone contact with the district attorney or judge, sigfg{endant-Allison v. State52 Ws. 2d 14.214 N.W2d 437(1974).

. . f An absolute privilege attached to alleged defamatory statements made by the
the statement and immediately thereafter transmits a copy of g ndanabout the plaintffto anassistant district attorney in seeking the issuance

sighedstatement to the district attorney or judgng a facsimile of a criminal complaintBergman v Hupy, 64 Wis. 2d 747221 N.W2d 898(1974).
machine. The person shall also transmit the origina| signed-stateA criminal complaint sdiciently alleges probable cause that the defendant has

: : F ; fetr mmittedthe alleged dénse when it recites thatparticipant in the crime has
ment, without using a facsimile machine, to the district attoméamittedhis own participation and implicates the defendant, since an inference may

or judge. If the complaint is filed, both the original and the copreasonably drawn that the participant is telling the truthf \R@tate 65 Ws. 2d

shallbe filed under s968.02 (2) 713 223 N.W2d 446(1974).
History: 1989 a. 3361995 a. 351 A complaint, alleging that the defendantdlarized drailer at a construction site,
To be constitutionally sfitient to support the issuance of an arrest warrant and sedn part upon the hearsay statements of the construction foreman that tools found

- h : i the defendard’automobile had been locked in the traileas suficient to satisfy
showprobable cause, a complamust contain the essential facts constituting th - p
offensechaged. A complaint was fatally defective in merely repeating the langua e%()) pronged test dfguilar. Anderson vStatef6 Ws. 2d 233223 N.W2d 879

?{gt%ftat”te allegedly violated. Stardtflliams, 47 Ws. 2d 242177 N.W2d 61 In determining the sti€iency of a complaint, the credibility @fformants or wit

Fora chage of resisting arrest, a complaint stated in statutory language Wias S%ZSEZ ifoﬁdfgf?\ﬁe\',\y,ztﬁsé%%(%%% 2-prongeitar standard. State tarshall, 92

cientand no further facts were necessatate vSmith,50 Ws. 2d 460184 N.w2d e h L -
889 (1971). A criminal complaint may be attacked when there has been an omission of critical
A complaint is sifcient as to reliability of hearsay information if théioér mak (r:r‘laautggasl‘\{\g:g r\\/m;lr%s 'fgg's{,\?seczecf %%%lsfg; i;nv'vrgzazrggldg%%(; (0 determine probable
thgalsgsetgtg?atﬂsa\t/ %sugggﬁgf rc/“elswzrgtgr;gtlegsr'r\l‘ewz%f t3r12e18317c>1r)V|ctlm offémsef Neithera presumption of prosecutor vindictivenesactual vindictiveness was
o o : ’ ) . found when, following a mistrial resulting from a hung jutiie prosecutor filed
A disorderly conduct complaint, which alleged that the defendant at atitated jcreasedthages and then fiired to accept a plea lyain requiring a guilty plea to
andplace violateds. 947.01 (1) by interfering with the policdfioér—complainant e griginalchages. Adding additional chges to obtain a guilty plea does no more
while he was taking another person into custody and that thgechvas based on the han present the defendant with the alternative ajdrg trial orfacing chages on
complainant'personal observations, met the test of legdiciericy and did not lack \yhich the defendant is subject to prosecution. Statehnson, 2000 Wi 1232Wis.
specificity so as to invalidate a conviction. StateBecker 51 Wis. 2d 659188 679 605 N.W2d 846 97-1360 !
N.w.2d 449(1971); o . . o Thetest of a complaint is of minimal adequacy in setting forth the essential facts
A defendant waives objections to thefisigncy of a complaint by not objecting establishingorobable cause through a common sense, and not hypertechnical, evalu
beforeor at thetime of pleading to the information. DayState52 Ws. 2d 122187 ation. Only afidavits specifically incorporated into the complaint may be used to
N.W.2d 790(1971). showprobable cause, but the legal term of art, “incorporated by reference,” need not
A complaint is a self-contained cbar and it alone can be considered in determinbe used; the term “attached” was ficient. State vSmaxwell, 2000 WI App 112,
ing probable cause. Fadtsat would lead a reasonable person to conclude that a cri285Wis. 2d 230612 N.W2d 756 99-2261
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Formssimilar to the uniform trdit citations that are used as complaintgttate  defendanbr a summons in lieu thereof. The warranglwmmons
criminal prosecutions in certain misdemeanor casessuficient to confer subject ; :
matterjurisdiction on the court, but any conviction that results from thesrin the S_ha” be delivered forthwith to a law enforcemerfiasr for ser
mannerdescribed in the opinias null and void; ss. 968.02, 968.04, 971.01, 971.04/IC€.

971.05and 971.08 are discussed. 63 AGgn. 540. (@) When an accused has been arrested without a warrant and

968.02 lIssuance and filing of complaints. (1) Except as is in custody or appears voluntarily before a judge, no warrant

otherwiseprovided in this sectiors complaint chajing a person shallbe issued and the complaint shall be fledhwith with a

with an ofense shall be issued only by a district attornethef judge. ) ) ]

county where the crime is alleged to have been committed. A (b) A warrant or summons may be issiigch judge in another

complaintis issued when it is approved for filitxy the district county when there is no available judge of the county in which the

attorney. The approval shall be in tfierm of a written endorse complaintis issued. The warrant shall be returnable before a

menton the complaint. judgein the county in which the fefnse alleged in the complaint
(2) After a complaint has been issued, it shall be filed with\¥as committed, and the summons shall be returnable before the

judgeand either a warrant or summons shall be issued or the céffeuit court of the county in which thefefise alleged in the com
plaint shall be dismissed, pursuant t®68.03 Such filing com Plaintwas committed.
menceghe action. (c) Ajudge may specify geographical limits for enforcement

(3) If a district attorney refuses or is unavailable to issuetha warrant.
complaint,a circuit judge may permit the filing of a complaint, if (d) An examination of the complainant or witness under sub.
the judge findsthere is probable cause to believe that the persfl) may takeplace by telephone on request of the person seeking
to be chaged has committed anfefise after conducting a hear the warrant or summons unless good cause to the contrary
ing. If the district attorney has refused to issue a complaint, heampears.The judge shall place each complainant or witness under
sheshall be informeaf the hearing and may attend. The hearingathand arrange for all sworn testimony to be recorded, either by
shallbe ex parte without the right of cross—examination. a stenographic reporter or by mearis voice recording device.

(4) If the alleged violator under948.55 (2)or948.60 (2) (c) Thejudgeshall have the record transcribed. The transcript; certi
is or was the parent or guardian of a child who is injured or diied as accurate by the judge or repqréer appropriate, shall be
asa result of an accidental shooting, the district attorney may cdited with the court. If the testimony wascorded by means of a
sider,among other factors, the impact of the injurgleath on the voice recording device, the judge shall alle the original
alleged violator when deciding whether to issue a complairmecordingwith the court.
regardingthe alleged violation. This subsection does not restrict (2) Summons. (a) In any casthe district attorneyafter the
the factors that a district attorney may consider in decidingsuanceof a complaint, may issue a summons in lieu of request
whetherto issue a complaint regarding any alleged violation. ing the issuance o warrant. The complaint shall then be filed

History: 1977 c. 4491991 a. 1391999 a. 185 with the clerk.

A judge abused his discretion in barring the public from a hearing under sub. (3). . . . . .
Stateex rel. Newspapers Circuit Court, 124 Ws. 2d 499370 N.W2d 209(1985). (b) In misdemeanor actions where the maximum imprison

A judges order under sub. (3) is not appealable. GavcMaroney127 Ws. 2d ~ mentdoes not exceed 6 months, the judge shall issue a summons

69,;;7(2!).\‘;\32:5 igtl(g;?\}egazall?gjr)t authority to order a district attorney to fite-dif insteadof a warrant unless the judge believes that the defendant
entor additional chayes than thosalready brought. Unnamed Petitioneial- will not appear in response to a summons.

WOSrtuth(iSrgijji;ecst.ﬁt?z:gr\{fsérzudpcl)r?m: ?)e'\:s\(l)\ln2 svﬁcz ?s(?fgeAs?JFt))Jelc%%?)a proposed-pros (c) If a person summoned fails to appear in response to-a sum
tion théright to participate in any way or to obtain reconsideration of the ultimaﬁl\%nS'ss_ued by a d|5t_”Ct attome_@"e d'Str'Ct attome_y may_ _pfO
decisionreached. A defendant named in a complaint issued purstait.it8) has  ceedto file the complaint as provided in%68.02and, in addition
thesame opportunity to challenge in circuit court the legal and factdiienéy of tP endorsing his or her approval on the complaint, shall endorse
thatcomplaint as defendant named in a complaint issued pursuant to sub. (1). Kalal h lai he f h h d failed d
v. Dane County2004 WI 58271 Ws. 2d 633681 N.W2d 110, 02-2490 uponthe complaint the fact that the accused failed to respond to
A refusal to issue a complaint under sub. (3) may be proven directlg@amstan @ summons.
tially, by inferences reasonably draivom words and conduct. The refusal can be .
openand explicit or indirect and inferred. Inactialone will ordinarily not support (3) MANDATORY PROVISIONS. () Warrant. The warrant shall:
aninference of aefusal to prosecute. Kalal@ane County2004 WI 58271 Ws. 1. Bein Writing and signed by the judge
2d 633 681 N.W2d 110, 02-2490 ) . ' .
Formssimilar to the uniforntrafiic citation that are used as complaints to initiate 2. State the name of the crime and the sectiorgeldand
criminal prosecutions in certain misdemeanor casessuficient to confer subject numberof the section alleged to have been violated.
matter jurisdiction on the court but any conviction that results from their use in the . .
mannerdescribed in the opinids null and void; ss. 968.02, 968.04, 971.01, 971.04, 3. Have attached to it a copy of the complaint.

) Souting of prosomutoril sseraion i decision e complaint, - State the name of the person to be arrested, if known, or if
Becker 71 MLR 749 (1988) PN not known, designate theerson to be arrested by any description

by which the person to be arrested can be identified with reason

968.03 Dismissal or withdrawal of complaints. (1) If ablecertainty
thejudge does not find probable cause to believe thaffanse 5. State the date when it was issued and the name of the judge
hasbeen committed or that the accused has committed it, the jud@ issued it together with the title of the judgefice.
shallendorse such finding on the complaint éifedthe complaint 6. Command that the person against whbencomplaint was
with the clerk. madebe arrested and brought beftite judge issuing the warrant,

(2) An unserved warrant or summons shallthet request of o, if the judge is absent or unable to act, before some other judge
the district attorneybe returned to the judge who may dismtii®s  in the same county
action. Such request shall be in writing, it shall state the reasons 7. The warrant shall be in substantially the following form:
thereforin writing and shall be filed with the clerk. STAT'E OF WISCONSIN )

(3) The dismissals in subgl) and(2) are without prejudice. '

History: 1993 a. 486 ... County
] State of Visconsin
968.04 Warrant or summons on complaint. (1) WAR- VS

RANTS. If it appears from the complaint, or from arfiddvit or D' fendant

affidavits filed with the complaint or after an examination under (Defendant(s))

oathof the complainant or witnesses, when the judge determingdE STATE OF WISCONSIN © ANY LAW ENFORCEMENT
thatthis is necessaryhat there is probable causebelieve that OFFICER:

an offense has been committed and that the accused has comA complaint, copy of which is attached, having been filed with
mitted it, the judge shall issue a warrant for the arrest of tlme accusing the defendant(s) of committing the crime afan.
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trary to sec. ...., Stats., and | having found that probable causg4) Service. (a) The warrant shall be directéal all law
existsthat the crime was committed by the defendant(s). enforcementfficers of the state. A warrant may be seraag

You are, therefore, commanded to arrest the defendant(s) #fitrein the state.
bring .... before me, oiif | am not available, before some other (b) A warrant is served by arresting the defendant and inform
judgeof this county ing the defendant as soon as practicable of the nature of the crime
Dated ...., .... (year) with which the defendant is clugad.

....(Signature) (c) An arrest may be made bylaw enforcement fi€er with-
. outa warrant in the law enforcementioér’s possession when the
....(Title)
. law enforcement dicer has knowledge that a warrant has been
8. The complaint and warrant may be on the stme. The sgyed. In suchcase, the diter shall inform the defendant as soon

warrantshall be beneath the complaititseparate forms are used.agpracticable of the nature of the crime withich the defendant
a copy of the complaint shall be attached to the warrant. is chaged.

(b) Summons. 1. The summons shall command the defendant 4y The|aw enforcement diter arresting a defendant shall
to appear before a court at a certain time and place and shall hgiorseupon the warrant the time and place of the arrest and the
substantiallythe form set forth in sub@. law enforcement dicer’s fees and mileage therefor

2. A'summons may be served anywhere in the state and it shadlstory: 1973 c. 121975 c. 3941, 199 1977 c. 44%s.480, 497, 1983 a535

beserved bydelivering a copy to the defendant personally or BYF. . e UG " beisun, (1) @ pormits an arrost warrantor Summons
Ieavmga_ copy_ at the_ d_efendam’gsual place O_f_ abode with aPer; pe issued upon the basis of sworn reco[r)ded testimony received by telephone on
son of discretionresiding therein or by mailing a copy to theequesof the person seeking the warrant or summons unless goodtcabeeon
defendant’slast—-known address. It shall be served by a |amry appears. The telephopecedure permits faster processing of the application,

enforcemenbfficer. Y ilg&r]eserving a record of the basis for subsequent refR@nOrder dective Jan.

3. The summons shall be in substantially the following form; To be constitutionally stitient to support the issuance of an arrest warrant and to
showprobable cause, a complamust contain the essential facts constituting the

a. When issued by a judge: offensechaged. A complaint was fatally defective in merely repeating the language

STATE OF WISCONSIN of the statute allegedly violated. Stat&\illiams, 47 Ws. 2d 242177 N.w2d 61
' (1970).
.... County A warrant was properly issued upon sworn testimony of a stteatfan accom
3 i plice had confessed and implicated the defendant, since reliable hearsay is permitted

State of Visconsin anda confession is not inherently untrustworti@krasinski vState51 Ws. 2d21Q

VS. 186 N.W.2d 314(1971).

(Defendant) Whena complaint alleged that a reliable informant procured a sampleigé
from the defendarg’apartment, the inference that the informant observed the defen
THE STATE OF WISCONSIN D SAID DEFENDANT. dant’spossession of a controlled substance satisfiedghiéar test. Scott vState,

. o . . _73Wis. 2d 504243 N.W2d 215(1976).
A complaint, copy of which is attached, having been filed Wr&"A criminal prosecution is properly and timely commenced by a John Doe com

me accusing the defendant of committing the crime afontrary plaintand arrest warrant that identify the defendant solely by a DNA profile, which

i H etsthe requirement of sub. (3) (a) 4. that if the defendanaime is not known the
tosec. ...., Statsand | having found that probable cause exists tHpae?rsonto be arrested must be identified by any description by which the person to be

the crime was committed by the defendant. arrestectan be identified with reasonable certainBtate vDabney 2003 W1 App

You, ...., are, therefore, summoned to appear before Branch!08,264 Ws. 2d 843663 N.W2d 366 02-2445 . -
of the .... court of .... County at the courthouse in the City of ... td\‘OTE' See also the notes to Article I, sectidil of the Wisconsin constitution.
answersaid complaint, on ...., ...., (year) at .... o’clackhe ....
noon, and in case of your failure to appeawarrant for your
arrestwill be issued.

968.05 Corporations or limited liability companies:
summons in criminal cases. (1) When acorporation or lira
ited liability company is chajed with the commissioof a crimi
Dated ..., .... (year) nal offense, the judger district attorney shall issue a summons
....(Signature) settingforth the nature of the fefnse andcommanding the corpo
....(Title)  rationor limited liability company to appear before a court at a

b. When issued by a district attorney: specifictime and place. _ _
STATE OF WISCONSIN, ‘ (2) The summons for the appearance pf a corporation or lim
Count ited liability company may be served psovided for service of a
oun;_/ ) summonsupon acorporation or limited liability company in a
State of Visconsin civil action. The summons shall be returnable not lesslfian

VS. daysafter service.
(Defendant) History: 1993 a. 12.
Cross-ref :See $973.17f ision for default jud i
THE S-lATE OF W|SCONS|N _O SA|D DEFENDANT porart?gﬁ. reference: See s or provision for default judgment against a-cor

A complaint, copy of which is attacheldaving been made ) ] o
beforeme accusing the defendant of committing the crime of .968.06 Indictment by grand jury . Uponindictment by a
contrary to sec. ...., Stats. grandjury acomplaint shall be |_ssu_ed, as provided b968.02

You, ...., are, therefore, summoned to appear before Branch!Pon the person named in the indictment ancpéteon shall be
of the .... court of .... County at the courthouse in the City of ....§glitlédto a preliminary hearing under0.03 and all proceed
answersaid complaint, on ..., ... (year), at .... o'clackhe .... ings thereafter shall be the same as if th(_e person had been |_n|t|ally
noon,and in case of your failure to appeawarrant for your chargedunder s968.02and had not been indicted by a grand.jury

. istory: 1979 c. 2
arrestmay be issued. History: 1979 c. 291

Dated ...., ... (year) 968.07 Arrest by a law enforcement officer . (1) A law
.... (Signature) enforcemenbfficer may arrest a person when:
.... District Attorney (&) Thelaw enforcement diter has a warrant commanding
4. The complaint and summons may betloa same form. thatsuch person be arrested; or
The summons shall beeneath the complaint. If separate forms (b) The law enforcement fifer believes, on reasonable
areused, a copy of the complaint shall be attached to the sugnoundsthat a warrant for the perssrarrest has been issued in
mons. this state; or
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(c) The law enforcement fifer believes, on reasonable NOTE: See also the notes to Article |, sectionLlof the Wisconsin Constitu
grounds,that a felony warrant fothe persors arrest has been o™

issuedin another state; or . . 968.073 Recording custodial interrogations. (1) In this
(d) There are reasonable grounds to believe that the persogxction:

committingor has commltted acrime. ) (a) “Custodial interrogation” means an interrogation by a law
(Im) Notwithstandingsub. (1), a law enforcement fer  anforcemenfficer or an agent of a law enforcement agency of
shallarrest a persowhen required to do so unde8d.3.12 (7) 3 person suspected of committing a crime from the timestise
813.122(10), 813.125(6), 813.128 (1) ()or968.075 (2) (apr  pectis or should be informed of his or her rightstuinsel and to
(5) (e} remainsilent until the questioning ends, duriwbich the oficer
(2) A law enforcement diter making a lawful arrest may or agent asks a question that is reasonably likely to elicit an
commandthe aidof any person, and such person shall have theriminatingresponse and during which a reasonable person in
samepower as that of the law enforcemerficefr. the suspecs position would believe that he or shénisustody or

(3) If the alleged violator undsr948.55 (2)or948.60 (2) (c) Otherwisedeprived of his or her freedom of actionany signift
is or was the parent or guardian of a child who is injured or diegntway.
as a result of an accidental shooting, no law enforceméicg¢rof  (b) “Law enforcement agency” halse meaning given in s.
may arrest the alleged violator until at least 7 days after the da6®.83(1) (b).

of the shooting. (c) “Law enforcement dicer” hasthe meaning given in s.
History: 1991 a. 1391993 a. 4862005 a. 104 165.85(2) (c).
If the police have probable cause for arrest without a warrant, they maylbveak . . . . .
adoor to efect the arrest after announcitigeir purpose in demanding admission. (2) It is the pollcy of th|5, State to ma!(e an audio or audio and
Theremedy for excessive force is rismissal of the criminal chge. Nadolinski ~ visual recording of a custodial interrogation of a persospected

v. State46 Wis. 2d 259174 N.W2d 483(1970). of committing afelony unless a condition unde93.2.115 (2) (a)

An arrest based solelyn evidence discovered after an illegal search is invali i i i H
Stateex rel. Furlong vWaukesha County Court7 Wis. 2d 515177 N.Ww2d 333 (& t06. applles or QOOd causesbown for not makmg an audio or

(1970). audioand visual recording of the interrogation.

While probable cause for an arrest without a warrant requireartaficer have (3) A law enforcement dicer or agent of law enforcement

morethan a mere suspicion, thdicér does not need the same quantum of eviden : ol : : :
necessaryor conviction, but information that would lead a reasonatfieesfto ngenCycondUCtmg a custodial interrogation Is not reql““red to

believethat guilt is more than a possibilityhich information can bbased in part inform the subject of thenterrogation that the fi€er or agent is
on hearsay State vDiMaggio,49 Wis. 2d 565182 N.W2d 466(1971). makinganaudio or audio and visual recording of the interroga
An officer need not bén possession of a warrant to make a valid arrest. Schill o
State 50 Wis. 2d 473184 N.W2d 858(1971). Hiétor - 2005 a. 60
An arrest was valid when a defendant, approached byfiaerpfoluntarily stated Y '
thathe assumed they woultgt looking for him because he had been the last person . L.
to see the victim alive. SchenkState51 Ws. 2d 600187 N.w2d 853(1971).  968.075 Domestic abuse incidents; arrest and pro -
Policehavegrounds to arrest without a warrant when they have information frogecution. (1) DerINITIONS. In this section:

areliable informer that a crime is b® committed, when they check the information, u . ” . .
andwhen the defendants attempt to escape when stopped. MdBtete53 Wis. (a) “Domestic abuse” means any of the following engaged in

2d 662, 193 N.W2d 874(1972). by an adult person against his logr spouse or former spouse,
A person is not under arrest and tHécef is not attempting an arrest, so far as theagainstan adult with whom the person resides or formessjded

right to use force is concerned, urtie person knows or should know that the perso| i i i .
restrainingor attempting to restrain him or her is afiagf. Celmen. Quarbeg, 56 Br against an adult with whom the person has a child in common:

Wis. 2d 581 203 N.W2d 45(1972). 1. Intentional infliction of physical pain, physical injury ity
An arrest pursuant to a vahdarrant is legal even though thdicér entered the ness.
defendant'shomewithout warning or knocking; therefore the court had personal

jurisdiction. State vMonsoor56 Ws. 2d 689203 N.W2d 20(1973). 2. Intentional impairment of physical condition.
Thefactthat a witness had identified the defendant by photograph wiasesuf 3. Aviolation of $940.225 (1)(2) or (3).
to support an arrest, even though the witness was not allowed to identifé¢nelant .
atthe trial. State Wvallace,59 Wis. 2d 66207 N.W2d 855(1973). 4. A physical act that magause the other person reasonably

Whenan oficer, mistakenly believing in good faith that the occupanmadr had  t0 fear imminent engagement in the conduct descrileder
committeda crime stopped a car and arrested the occupants, the arrest was illegglpbd.1., 2. or 3.
but ashotgun in plain sight on the back seat could be seized and used in evidence « , . " .
State v Taylor, 60 Ws. 2d 506210 N.W2d 873(1973). (b) “Law enforcement agency” has the meaning specified in

Enforcementfficers may make constitutionally valid arrests withearrants ~ S. 165.83 (1) (b)
undersub. (1)(d) if they have reasonable grounds to believe that the person has com « f ” FORPS
mitteda crime. Rinehart \State63 Ws. 2d 760218 N.W2d 323(1974). (c) “Predominant aggressor” means the most significant, but
Thepolice force is considered as a unit. If there is a police—charmmieniunica N0t necessarily the first, aggressor in a domestic abuse incident.

tion to the arresting €iter who acts in good faith, the arrest is based on probable “ " i i i inci
causewhen facts exist within the policepartment. State 8hears68 Wis. 2d 217 d (d) Party means a person involved in a domestic abuse inci

229N.W.2d 103(1975). ent.
Whenbags were heavy and contained brick—tigects obtained in an overnight (2) CIRCUMSTANCESREQUIRINGARREST;PRESUMPTIONAGAINST

trip and the defendasthouse was under surveillance, there prabable cause for i i
arrestfor possession of marijuana. Stat®kelpsy3 Ws. 2d 313243 N.W2d 213 CERTAIN ARRESTS. (a) NOtWIthStandmg 968.07 (1)and except

(1976). asprovided in pargiam)and(b), a law enforcement fafer shall
Thetest under sub. (1) (d) is whether the arrestifigeafcouldhave obtained a arrestand take a person into custody if:

warranton the basis of information known prior to the arrest. Police may relyen ] i

witnessreports of citizen informers. LovedayState74 Ws. 2d 503247 N.w2d 1 The Of.lc.er has reasonabl.e grounds tQ believe that the per

116 (1976). sonis committing or has committed domestic abuse and that the
An officer may make a warrantless arrest for an ordinance violaticstatatory ~P€rsons actions constitute the commission of a crime; and

counterparbf the ordinance existLity of Madison vRicky Two Crow 88 Ws. 2d 2 Any of the foIIowing apply'

156, 276 N.W2d 359(Ct. App. 1979). i ) o )
Evidence obtained during a mistaken arrest is admissible as long as the arresting@. The oficer has a reasonable basis for believing toatin
officer acted in good faith and had reasonable, articulable grounds to believe thagjbgl domestic abuse against the alleged victim is likely

suspectvas the intended arrestee. Stateee,97 Wis. 2d 679294 N.W2d 547(Ct. . . X L . A
App’? 1980). ¢ b. There is evidence of physical injury to the allegietim.

An arrest by an out-of-state policdicér was a valid citizes'arrest. State $la c. The person is the predominant aggressor

wek, 114 Wis. 2d 332338 N.W2d 120(Ct. App. 1983). . .
Whena defendans’ mother admitted police into heome to talk to her son, the (am) Notwithstanding s968.07 (1) unless the persaarrest

subsequendrrest of her son was valid. Stat®edgers119 Ws. 2d102349 Nwed IS required under s313.12 (7) 813.122 (10)813.125 (6, or
453(1984). ) . 813.128(1) (b)or sub(5) (e) if a law enforcement B€er identt
Municipal police may arrest and detain a person for whom another municipalfpsg the predominant aggressitris generally not appropriate for
in another county has issued a civil arrest warrant. 61 Ggp. 275. .
alaw enforcementfficer to arrest anyone under ga) other than

A city police oficer is a law enforcement fiafer and trafic officer within s. ”
345.22.61 Atty. Gen. 419. the predominant aggressor
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(ar) In order to protect victims from continuing domesticeportstating why the person was ratested. The report shall
abusea law enforcemerntfficer shall consider all of the follow besent to the district attorneyofice, in the county where the acts
ing in identifying the predominant aggressor: took place, immediately after investigation thfe incident has

1. The history of domestic abuse between the parties, if it da@encompleted. The district attorney shall review the report to
bereasonably ascertained by théiaafr, and any information pro determinewhether the person involved the incident should be
vided by witnesses regarding that history chaged with the commission of a crime.

2. Statements made by witnesses. (5) CoNTACT PROHIBITION. (a) 1. Unless therns a waiver

3. The relative degree of injury inflicted on the parties. ~ underpar(c), during the 72 hours immediately following an arrest

4. The extent to which each person present appears to fearfor a domestic abuse mqndgnt, the arrestgd person shall avoid the

rd&denceof the alleged victim athe domestic abuse incident and,
party. ) . if applicable, any premises temporarily occupied by the alleged

5. Whether any party is threatening or has threatened futyigtim, and avoid contacting or causing any person, other than law
harmagainst another party or another fanalyhousehold mem  enforcemenbfficers and attorneys for the arrested person and
ber. allegedvictim, to contact the alleged victim.

6. Whether either partgicted in self-defense or in defense of 5 An arrested person who intentionally violates this para
any other person under the circumstances described®B948  graphshall be required to forfeit not more than $1,000.

(b) Ifthe oficer’s reasonable grounds for belief under (@r b) 1. Unless there is a waiver under. @&y a law enforcement
1. are based on a report of an alleged domestic abuse incidentgfiger or otherperson who releases a person arrested for a domes
officer is required to make an arrest under (@gronly if the report tic ahuse incident from custody less than 72 hours after the arrest
is received, within 28 dgys after the day the incident is allegeddQy|| inform the arrested person orally and in writing of the
have occurred, by thefafer or the law enforcement agency tharrequirementwnder par(a), the consequences of violating the
employsthe oficer. requirement@nd the provisions of 839.621 The arrested per

(2m) IMMEDIATE RELEASE PROHIBITED. Unless s$.968.08 sonshall sign an acknowledgment on thetten notice that he or
appliesa law enforcement fifer may not release a persohose  shehas received notice aind understands the requirements, the
arrestwas required under su2) until the person posts bail underconsequences ofolating the requirements and the provisions of
$.969.070r appears before a judge unde®20.01 (1) 5.939.621 If the arrested person refuses to sign the noticer he

(3) LAw ENFORCEMENTPOLICIES. (@) Each law enforcementshemay not be released from custody

agency shall develop, adopt and implement written policies 2. |f there is a waiver under pér) and theperson is released
regardingarrest procedures for domestic abuse incidents. Tligdersubd.1., thelaw enforcement diter or other person who
policiesshall include, but not be limited to, the following: releaseshe arrested person shall inform the arrested person orally
1. a. A statement emphasizing that in most circumstancasdin writing of the waiver and the provisions 00989.621
otherthan those under suf2), a law enforcement fifer should 3. Failure tocomply with the notice requirement under subd.
arrest and take a person into custody if thieaf has reasonable 1. regarding a person who is lawfully released from custody bars

groundsto believe that the person is committing or has committgthrosecution undepar (a), but does not &ct the application of
domesticabuse and that the perseactionsconstitute the com s 939.621in any criminal prosecution.

mission of a crime. . (c) Atany time during the 72—hour period specified in @y

b. A policy reflectingthe requirements of sul{2) and(2m).  thealleged victim may sign a written waivef the requirements

c. A statement emphasizing that a law enforcemditen’s in par (a). The law enforcement agency shall have a waiver form
decisionas to whether or not to arrest under this section may ravtailable.
bebased orthe consent of the victim to any subsequent presecu (d) The law enforcement agency responsiblettierarrest of
tion or on the relationship of the parties. aperson for a domestic abuse incidsimell notify the alleged vic

d. A statement emphasizing that a law enforcemdineo’s  tim of the requirements under p@) and the possibility of, proee
decisionnot to arrest under this section may not be based soldlyrefor and efect of a waiver under paf).
uponthe absence of visible indications of injury or impairment. (g) Notwithstanding s968.07 (1) a law enforcement fi¢er

e. A statement discouraging, but not prohibiting, the arrest sifiall arrest and take a persioto custody if the dicer has reason
morethan one party ablegrounds to believe that the person has violated @gar

f. A statement emphasizing that a law enforcemdittenfin (6) CONDITIONAL RELEASE. A person arrested and taken into
determining whether to arrest a pasiould consider whether hecustody for a domestic abuse incident is eligible for conditional
or she acted in self-defense or in defense of another person. release.Unless there is a waiver undeb.(5) (c), as part of the

2. A procedurefor the written report and referral requiredconditionsof any such release that occurs during the 72 hours
undersub.(4). |mmed|ate|y_fo||owmg sqchan arrest, the person shall be required

3. A procedure for notifying the alleged victiofithe incident 0 comply with the requirements undamb.(5) (a)and to sign the
of the provisions in sub(5), the procedure for releasing theRcknowledgmentinder sub(S) (b). The arrested perssirelease

arrestedperson and the likelinood and probable time of thghallbe conditioned upon his or her signed agreemergftain
arrestedpersors release. from any threats or acts of domestic abuse against the alleged vic

(b) In the development of these policies, each law enforcem&ft ©F other person. ) .
agencyis encouraged to consult with communitgamizations _ (6m) OFFICER immuNITY. A law enforcement diter is

andother law enforcement agencies with expertise in the recogtmunefrom civil and criminal liability arising out of a decision
tion and handling of domestic abuse incidents. y the oficer to arrest or not arrest an allegefeotier if the deci

() This subsection does not limit the authority of a lapionis made in a good faithfeft to c.om.ply with this §ection.
enforcemenggency to establish policies that require arnestier ~ (7) PrROSECUTIONPOLICIES. Each district attorneg'ofice shall
more circumstances than those set fortsuim(2), but the policies develop,adopt and implement written policies encouraging the
may not conflict with the presumption under s(®) (am) prosecutionof domestic abuse fefnses. _The policies shall

(4) REPORTREQUIREDWHERENO ARREST. If a law enforcement Include, but not be limited to, the following: .
officer does not make an arrest under this section whenftberof ~ (&) A policy indicating that a prosecutsrdecision not to
hasreasonable grounds to believe that a person is committingP6psecutea domestic abuse incident should not be based:
hascommitted domestic abuse and that pesawts constitute 1. Solely upon thebsence of visible indications of injury or
the commission of a crime, thefficer shall prepare a written impairment;
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2. Uponthe victims consent to any subsequent prosecution (d) The accused can show fitient evidence of ties to the

of the other person involved in the incident; or community.
3. Upon the relationshipf the persons involved in the inci  (€) The accused haseviously failed to appear or failed to
dent. respondo a citation.

(b) A policy indicating that when any domestic abuse incident (f) Arrest or further detention appears necessary to carry out
is reported to the district attorneyofice, including a report made legitimate investigative action in accordanesth law enforce
undersub.(4), a chaging decision by the district attorney shouldmentagency policies.
absentextraordinarycircumstances, be made not later than 2 (3) ConTeNTs. The citation shall do all of the following:
weeksafter the district attorney has received notice of the inci (a) Identify the ofense and section which the person is alleged
dent. to have violated, including the date, and if material, identify the

(8) EDUCATION AND TRAINING. Any education and training by propertyand other persons involved.
thelaw enforcement agency relating to tiandling of domestic  (b) Contain the name and address of the person cited, or other
abusecomplaints shall stress enforcementcafminal laws in identificationif that cannot be ascertained.
domesticabuse incidents anprotection of the alleged victim.  (c) |dentify the dficer issuing the citation.

Law enforcement agencies asdmmunity oganizations with ) pjrect theperson cited to appear for his or her initial
expertisein the recognition and handling démestic abuse inCi ynnearancen a designated court, at a designated time and date.
dentsshall cooperate in all aspects of the training. L .

o . (4) Service. A copy of the citation shall be delivered to the

(9) ANNUAL REPORT. (a) Eactdistrict attorney shall submit an e rsoncited, and the original must be filed withe district attor
annualreport to the department of justice listing all of the foHomﬁey.

Ing: . o . (5) ReviEw BY DISTRICT ATTORNEY. If the district attorney
1. The number of arrests for domestic abuse incidettsin declinesto prosecute, he or she shall notifie law enforcement
or her county as compiled and furnished by the law enforcemgglencywhich issued the citation. The law enforcement agency

agencieswithin the county shall attempt to notify the person cited that he or she will not be
2. Thenumber of subsequent prosecutions and convictionsafargedand is not required to appear as directed in the citation.
the persons arrested for domestic abuse incidents. (6) CITATION NO BAR TO CRIMINAL SUMMONSORWARRANT. The

(b) The listing of the numbef arrests, prosecutions and eonprior issuance of a citation does not bar the issuance of a summons
victions under par(a) shall include categories by statutory referor a warrant for the samefehse.
enceto the ofense involved and include totals for all categories. (7) PreparaTionoF FORM. The judicial conference shall pre

History: 1987 a. 3461989 a. 2931993 a. 3191995 a. 3042005 a. 104 scribethe form and content of the citation unders8.171
NOTE: 1987 Ws. Act 346 which created this sectionstates the legislative 8) | Al
intent and purpose in section 1 of the Act. (8) INAPPLICABILITY TO CERTAIN DOMESTICABUSECASES. A law

Questions by an figer prior to an arrest to determine which spouse was the p@nforcemenbfficer may not issue a citation to a person for an

mary physical aggressor undsub. (3) (a) 1. b. were investigatory aviitanda  Offenseif the oficer is required to arrest the person for thégrde
warningswere not required when the defendant was not deprived of freedom or quggders. 968.075 2

tioned in a coercive environment. Statéeprich,160 Ws. 2d 472465 N.W2d 844 A )
(Ct. App. 1991). History: 1983 a. 4332005 a. 104

Warrantlessarrest and detention for bail jumpir@6.49, is authorized if probable .
causeexiststhat the arrestee violated the contact prohibition in sub. (5) (a) 1. af368.09 Warrant on failure to appear . (1) When a defend
beingreleased under ch. 9688 Atty. Gen. 177 antor a witness failto appear before the court as required, or vio
This section applies to roommat@gng in university residence halls, whether-pri latesa term of the defendastor witness bond or the defendasit’
vatelyor state owned. If criteria requiring arrest under sub. (2) exist, a law enforce "~ . . .
mentofficer must make a custodial arreg9 Atty. Gen. 109 Or witness$ probation, if anythe court may issue a bench warrant
A Prosecutdss View of Elder Abuse. Hanrahan. isVLaw Sept. 2000. for the defendant’ or witness arrest which shall direct that the
defendant or witness be brought before the court without unrea
968.08 Release by law enforcement officer of  arrested  sonabledelay The court shall state on the record at the time of
person. A law enforcement @iter having custody of person issuanceof the bench warrant the reason therefor
arrestedvithout a warrant may release the person arrested without(2) Prior to the defendars’ appearance in court after the
requiringthe person to appear before a judge if the law enforagefendant'sarrest under sulfl), ch.969 shall not apply
mentofficer is satisfied that there are inficient grounds fothe History: 1971 c. 2981993 a. 486

issuanceof a criminal complaint against the person arrested. A bench warrant may be directed to all law enforceméiaeds in the statevith-
History: 1993 a. 486 outregard to whether the defendant is gearwith a violation of a state statute or
’ ’ countyordinance. The form of the warrant should be as suggested by s. 968.04 (3)
(a) 7. 62 Atty Gen. 208.

968.085 Citation; nature; issuance; release of

accused. (1) NaTure. A citation under this sectios a diree 968.10 Searches and seizures; when authorized. A

tive, issued by a law enforcemenficér, that a person appear insearchof a person, object or place may be made and things may
courtand answer criminal chggs. A citation is not ariminal be seized when the search is made:

complaintand may not be used as a substitute for a criminal com (1) Incident to a lawful arrest;

plaint. (2) With consent;
(2) AUTHORITY TO ISSUE; EFFECT. Except as provided in sub.  (3) pyrsuant to a valid search warrant;

(8), a law enforcement fi€er may issue a citation to apgrson 4) With the authority and within the scope of a right of lawful
whomhe or she has reasonable grounds to believe has committed ion-:

a misdemeanor A citation may be issued in the field or at the . .

headquartersr precinct station of the fiter instead of or subse . (2) Pursuant to a search during an authorized temporary ques
quentto a lawful arrest. If a citation is issued, the person citdgning as prowdgd in 5368'_25 or

shallbe released on his or her own recognizance. In determining(8) As otherwise authorized by law _ o
whether to issue a citation, the law enforcemeftirtmfmay con OTE: See the notes to Atrticle |, sectionllof the Wisconsin constitution.

siderwhether: 968.11 Scope of search incident to lawful arrest. ~ When

(a) The accused has given proper identification. a lawful arrest is made,law enforcement diter may reasonably
(b) The accused is willing to sign the citation. searchthe person arrested and an area within such psisune
(c) The accused appears to represent a danger of harm-to teliate presence for the purpose of:

self or herself, another person or property (1) Protecting the dicer from attack;
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(2) Preventing the person from escaping; NOTE: See the notes to Article |, sectionllof the Wisconsin constitution.

(3) D!scover!ng and S?'_ng the.frwts of the.crlme; or. 968.13 Search warrant; property subject to seizure.
(4) Discoveringand seizing any instrumentsficles or things (1) A search warrant may authorize the seizure of the following:

?:Agztrgt%\ﬂggﬁc%egp %sée%hns'éhe commission of, or which May .,y contraband, which includes without limitation because of

An automobile search co,nsistent V\BH'[(.)I’] does not violate this sectiorThis enumerationlottery tickets, gambling machines or other gam
sectiondoes not require proof of anfigkr’s subjective intent when conduéting ab“ng dewces_]ewd, obsc_:ene _Or 'ndecent written matmctgres,
searchincident to an arrest. StateRry, 131 Ws. 2d 153388N.W.2d 565(1986). soundrecordings or motion picture films, fggd money owritten

NOTE: See also the notes to Article |, sectidl of the Wisconsin constitution.  instrumentsand the tools, dies, machines or materials for making

them,and controlled substances, as defined §64.01 (4) and

968.12 Search warrant. (1) DESCRIPTIONAND ISSUANCE. A controlledsubstance analogs, as defined B64.01 (4m)andthe
searchwarrant is an order signed by a judge directing a lawplementsfor smoking or injecting them. Gambling machines
enforcemenbfficer to conduct search of a designated person, g othergambling devices possessed by a shipbuilding business
designatedbject or a designated place for the purpose of seizifigat complies with s945.095are not subject to this section.
designatedproperty or kinds of propertyA judge shall issue a (b) Anything which is the fruit of or has been used incbwer
searchwarrant if probable cause is shown. missionof any crime.

(2) WARRANT UPONAFFIDAVIT. A search warrant may be based () Anything other than documents which may constitute evi
uponsworn complaint or &flavit, or testimony recorded by agenceof any crime.

phonographicreporteror under sub(3) (d), showing probable 4y 5o ments which magonstitute evidence of any crime,

causetherefor The complaint, éitiavit or testimony may be upon it yohaple cause is shown that the documents are under the con
informationand belief. trol of a person who is reasonably suspected to be concerned in the
(3) WARRANT UPON ORAL TESTIMONY. (a) General rule. A commissiorof that crime under £39.05 (2)
searctwarrant may be based upon sworal testimony commu ) | this section, “documents” includes, but is not limited to,
nicatedto the judge by telephone, radio other means of elec 4615 papers, records, recordings, tapes, photographs, films or
tronic communication, under the procedure prescribed in this s mputeror electronic data.
section. History: 1971 c. 2191979 c. 811995 a. 1, 448
(b) Application. The person who is requesting the warrant An adversary hearings not necessary for the seizure of a limited quantity of
shall prepare a duplicate original warrant aedd the duplicate 2052enEIRETe 2 SOREnee Bt o et B O e YA ho 1),
original warrant, verbatim, to the judge. Thelge shall enter ~ “Contraband’under sub. (1) (a) is not limited to items thatgeese illegal; it also

verbatim, what is read on the original warrant. The judge mgry:ompasseiiems used, acquired, or transferred illegafigluding money Jones
directthat the warrant be modified v."State226 Ws. 2d 565594 N.W2d 738(1999),97-3306

NOTE: See also the notes to Article |, sectidii of the Wisconsin constitution.
(c) Issuance. If the judge determines that there is probable

causefor the warrant, the judgghall order the issuance of a war968.135 Subpoena for documents.  Upon the request of
rant by directing the person requesting the warrant to sign ttiee attorney generadr a district attorney and upon a showing of
judge’sname on the duplicate original warrari addition, the probablecauseunder s968.12 a court shall issue a subpoena
personshall sign his or her own name the duplicate original requiringthe production of documents, as specified i868.13
warrant. The judge shall immediately sign the original warra(®). The documents shall be returnable todbert which issued
andenter on the face of the original warrant the exact time where subpoena. Motions to the court, including, but not limited to,
the warrant was ordered to be issued. The finding of proballetionsto quash or limit the subpoershall be addressed to the
causefor a warrant upon oral testimony shall be based on the sazoert which issued the subpoena. Any person whtawfully
kind of evidence as is didient for a warrant upon fidavit. refusesto produce the documents may be compelledbtso as

(d) Recording and certification of testimony. When a caller Providedin ch.785 This section does not limit orfeft any other
informs the judgethat the purpose of the call is to request a wapubpoenauthority provided by law

rant, the judge shall place under oath epehson whose testimony  History: 1979 c. 81177 1983 a. 443.4.
! : PR . banks voluntary surrender of records other than those demanded subthe
formsa basis of the application and each person applying for naprovided no basis for suppression. Staféwift, 173 Ws. 2d 870496 N.W2d

warrant. The judge or requesting person shall arrange for all3(Ct. App. 1993).

sworntestimony to be recorded either &gtenographic reporter

or by means of a voice recording device. The judge shall have $8.14 Use of force. All necessary force may be useci@
recordtranscribed. The transcriptertified as accurate by thecutea search warrardr to efect any entry into any building or
judgeor reporteras appropriate, shaik filed with the court. If Propertyor part thereof to execute a search warrant.

1 i i i fficersacted legallyvhen, armed with a search warrant, they knocked on a door
thetestlmony was recorded by means of a voice recordlng dev'&j@hedt open when the defendant opened it 2 inches, and put him under restraint

thejudge shall also file the original recording with the court.  beforeshowing the warrant. Stateeier 60 Ws. 2d 452310 N.W2d 685(1973).
(e) Contents. The contents of a warrant upon oral testimonx To dispense with the rule of announcement in executing a wapeatitularfacts

8 ; ustbe shown in each case that support fioesfs reasonable suspicion that exigent
shallbe the same as the contents of a warrant urjm‘at' circumstances exist. Anfifer’s experience and training are valid relevant consider

(f) Entry of time of execution. The person who executdge  ations. State vMeyer 216 Ws. 2d 729576 N.W2d 260(1998),96-2243

i i rrespectiveof whether the search warrant authorizes a "no-knock” eei@gon
Warrlemtshal!e.nter the exact time of execution on the face of tgglenesﬁs determined when the warrant is executed. Stddawis, 2000 WI 270,
duplicate original warrant. 240 Ws. 2d 15622 N.w2d 1

(4) LocaTioN oF seARCH. A search warrant may authorize a Thereis no blanket exception to the knock and announce requirement for-execut

; i arrants. ® justify no—knock entrya reasonable suspicion that knocking and
searchto be conducted anyWhere in the state and may be exec%ﬁuncingmll be dangerous, or futile, or will inhibit thefe€tive investigation of

pursuanto its terms anywhere in the state. acrime must exist. RichardsWisconsin520 U.S. 385137 L. Ed. 2d 61%1997).
History: 1971 c. 2981983 a. 443Sup. Ct. Orderl41 Ws. 2d xiii (1987). NOTE: See also the notes to Article I, sectidil of the Wisconsin constitution.
Judicial Council Note, 1988:Sub. (2) is amended to eliminake preference for

written affidavits as the basis for search warrantelefihoned testimony allows 968.15 Search warrants; when executable. (1) A search

fasterresponse and the transcribed record is no less adequate for. review
Sub.(3) (a) is amended to eliminate the preference for writfedasits as the basis warrantmust be executed ameturned not more than 5 days after

for search warrantsTelephonedestimony allows faster response and the transcribdine date of issuance.
recordis no less adequate for review (2) Any search warrant not executed within the tipnevided

Sub.(3) (c) is amended to eliminate the preference for writt@taaits as the basis ; ; f f
for search warrantslelephonedestimony allows faster response and the transcribé@ sub.(1) shall bevoid and shall be returned to the judge issuing

recordis no less adequate for review
Sub. (3) (d) is amended to authorize that the testimony be recorded either by &xecutionof search warrant is timely if in complianeéth (1) and if probable
stenographiceporter or a voice recording device. [Beler efective Jan. 1, 1988] causewhich led to issuance still exists at time of execution. Defense has burden of
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proof in timeliness challenge. StateBdwards98 Ws. 2d 367297 N.w2d 12 1. “Crime” includes an act committed by a juvenile or by an
(1980). adult who is adjudicated incompetent that would have been a

968.16 Detention and search of persons on premises. crimeif the act had been committed by a competent adult.

The person executing theearch warrant may reasonably detain,_2- ‘Dangerous weapon” has the meaning given B88.22
andsearch any person on the premises at the time to protect hiiy/-

self or herself from attack or to prevent the disposalamceal ~ (b) If the seized property is a dangerous weapon or ammuni
mentof any item particularly described in the search warrant. tion, the property shall not be returnelany person who com
History: 1993 a. 486 mitted a crime involving the use of the dangerous weapdaheor

Thedefendant had siidient control and dominion over a dar it to be considered  ammunition. The property may be returned to the rightful owner
e ot Ang & segyeh of the defendant. Stafeed 156 Ws. 24346457 underthis section if the owner had no prior knowledge of and gave

W. . App . A ; ;

Thefrisk of a person not named in a search warrant during the executiomathe N0 CONsent to the commission of the crinkroperty which may

rantwas reasonable when occupants of the residence were very likely to be invomert be returnedo an owner under this subsection shall be disposed
in drug traficking; drugs felt in a pocket during tliiesk were lawfully seized when

theofficer had probable cause to believe that there was a connection between \%altmder Squ'S)_and(Ll)' . . .

wasfelt and criminal activity State vGuy 172Wis. 2d 86492 N.W2d 31 (1992). (1r) If the seized property is a firearm seized undéi 220

NOTE: See also the notes to Article |, sectidil of the Wisconsin constitution. (13) (CV) the court that issued that order shall order the firearm

returnedif the prohibitionunder s51.20 (13) (cv) 1has been can
968.17 Return of search warrant. (1) The return of the ¢eledunder s51.20 (13) (cv) 2or (16) (gm)

e oA oS o XeCTI90,(2) Properynot rered for eicence o se n furher nves
. : ation, unless contraband or property covered under
by & written inventory of any property taken. Upon request, tCag(lr) c;r s.173.120r 968.205 mgy Ft)Je r){eturned by theﬂmger tg

clerk shall deliver a copy of the inventory to the perdam . ; : X
whomor fromwhose prePr)rllises the propertg// was takl?en and to tHhg Person from whom it was seized without the requirement of a
€aring.

applicantfor the search warrant. ) o )
(3) (a) First class cities shall dispose of dangerous weapons

(2) An affidavit or complaint made in suppat the issuance o ; ; i
of the warrant and the transcript of any testimony taken shall' ?ammunltlon seized 12 months after takpassession of them
f

filed with the clerk within 5 days after the date of the execution Bfthe ownerauthorized under sutilm), has not requested their
any search warrant. returnandif the dangerous weapon or ammunition is not required

History: 1971 c. 298 for evidence or use in further investigation and has not bisen
In computing the time within which a search warrant must be returned, the cdarsedof pursuant to a court order at the completion of a criminal
may exclude the hours between 4:30 p.m. Friday and 8 a.m. MoiBlmh a delay - actionor proceeding Disposition procedures shall be established

would not afect the validity of the searctState vMeier, 60 Ws. 2d 452210 N.W2d : ; I i
685(1973). by ordinance or resolution and may include provisions autho

Thetrial court erred in suppressingntrolled substances and associated paraphdiiZing an attempt to return to the rightful owner agngerous
naliaseized pursuant @ search warrant on the ground that a transcript of testimogyeaponsor ammunition which appear to be stolen or are reported
e L DS Tl S 0 S 5 e, Solen. If enacted, any sugrovision shallnclude 2 presumption
searchwairant may be suppressede to technical irregularities notfadting the  thatif the dangerous weapons or ammunition appear to be or are
O ) S oy A3 [EIeer s 5.7ty feportedstolen an atempkill be made o retun the dangerous
ﬁ(\)np())rgjtlldice when the transcript was fiIapproximaterGV\[/)eeLs pric;r to the filing \’X@aponsnr ammunltlon to the authorized rightful OWﬂdf the_
of the information, before which the defendant was statutorily precluded from m&turnof a seized dangerous weapon other than a firearm is not
ing any motion to suppress. Stat&lam,68 Wis. 2d 614229 N.W2d 664(1975). requested)y its r|ghtfu| owner under sub]_) and is not returned

. . by the oficer undersub.(2), the city shall safely dispose of the
968.18 Receipt for seized property . Any law enforcement gangerousveapon arif the dangerous weapon is a motor vehicle,
officer seizing any items without a search warrant shall giveasdefined in s340.01 (35)sell the motor vehicle following the
receiptas soon as practicable to the person from whose possesgi@Redureunder s973.075 (4)or authorize a law enforcement
theyare taken. Failure to give such receipt shalfenatler the evi - 3gencyto retain and use the motor vehicle. If the return of a seized
denceseized inadmissible upon a trial. firearm or ammunition is not requested by its authorized rightful

. ) ownerunder sub(1) and is not returned by thefioer under sub.
968.19 Custody of property seized. Property seized under () the seized firearm or ammunition shall be shipped to and
a search warrant or validly seized without a warrant shall be SafSB(:omeproperty of the state crime laboratories. A person eesig
keptby the oficer, who may leave it in the custody of the sHerifyatedby the department of justiceay destroy any material for
andtake a receipt therefaso long as necessary fhe purpose of \yhich the laboratory has no use or arrange for the exchange of
beingproduced as evidence on any trial. materialwith other public agencies. In lieu of destruction, shoul
) ] derweapons for which the laboratories have no use shall be turned

968.20 Return of property seized. (1) Any persorclaim  overto the department of natural resources for sale and distribu
ing the right to possession pfopertyseized pursuant to a searchion of proceeds under 89.934or for use under £9.938

warrantor seized without a search warrant may apply for its return (b) Except as provided in p&a) or sub(1m) or (4), a city vil-

to the circuit court for theounty in which the property was Seizec\f@gre’town or county or other custodian of a seized dangerous

or where the search warrant was returned. The court shall or, L ponor ammunition, if the dangerous weapon or ammunition

gLrjlgngIIOtgresgrslsltvyﬁc??::vaedoerq%zge rtlg\f’eea%:viﬁ?dtrggtg'Strrc')Cte"’;ttO”i]?Kot required for evidence or use in further investigation and has
P ; 4 . ’ Property ot been disposed of pursuant to a court order at the completion
andshall hold a hearing to hear all claims to its true ownershl&ba criminal action oproceeding, shall make reasonablferes

Isfhg}leorrggrt ttr? eporsoseesr'a;lotnhlesr ?rzg\r/]egotnc;r?beaﬁglg?t'sgcggn’ c':)vto notify all persons who have or may have an authorized rightful
Properho property interestin the dangerous weapon or ammunition of the application

féteudrﬁggs.r sub(Im)or (1r) or 5.173.12173.21(4), or 968.205 requirementainder sub(1). If, within 30 days after the notice, an
' . . . . applicationunder sub(1) is not made and the seized dangerous
(@) The property is not needed as evidencé oeeded, satis \eapon or ammunition is nogturnedby the oficer under sub.
factory arrangements can be made for its return for subsequent@sj’ethe city village, townor county or other custodian may retain

asevidence;or _ the dangerous weapon or ammunition andhorize its use by a
(b) All proceedings in which it might be required have beeaw enforcement agenggxcept that a dangerous weapon used in

completed. the commission of a homicide or a handgun,da$ined in s.
(Am) (a) In this subsection: 175.35(1) (b) may not beetained. If a dangerous weapon other
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thana firearm is not so retained, thiy, village, town or county 980, whetherin detention before trial or while in institutional care
or other custodiashall safely dispose of the dangerous weapam on supervised release pursuant to a commitment.order
or, if the dangerous weapon is a motor vehicle, as defined in s.(b) “Dischage date” means the date on which a peiison
340.01(35), sell the motor vehicle followinthe procedure under releasedr dischaged from custody that resulted from a criminal
s.973.075 (4) If a firearm or ammunition is not so retained, thaction’a delinquency proceeding under 888, or a commitment
city, village, town or county or other custodian shall ship it to thsroceedingunder s971.17or ch.980or, if the person is serving
statecrime laboratories and it is then the property ofiderate  consecutivesentences of imprisonment, the date on which the per
ries. A person designated by the departmehfustice may sonis released or disctgadfrom custody under all of the sen
destroyany material for which the laboratories have no use t#nces.
arrangefor the exchange of material with other public agencies. (2) Exceptas provided irsub.(3), if physical evidence that is
In lieu of destruction, shoulder weapons for which the laboratogy the possession of a law enforcement agency includes any bio
hasno use shall be turned over the department of natural|ogical material that was collected in connection with a criminal
resourcedor sale andiistribution of proceeds under29.934or  jnyestigationthat resulted in a criminal conviction, delinquency
for use under £9.938 adjudication,or commitment under €71.17or 980.06and the

(4) Any property seized, other than property covered usderbiological material is from a victim of the fefhse that was the sub
968.205 that poses a danger to life or other property in storagect of the criminal investigation or may reasonably used to
transportatioror use and that is not required for evidence or fuincriminate or exculpate any person for thefevfse, the law
ther investigation shalbe safely disposed of upon command oénforcementagency shall preserve the physical evidemat!
the person in whose custody they are committed. Thewiligge, everyperson in custody as a resultioé conviction, adjudication,
town or county shall by ordinance or resolution estaldisposal or commitment has reached his or her disgbatate.
procedures. Proceduresnay include provisions authorizing an  (2m) A law enforcement agency shall retain evidence to
attemptto return to the rightful owner substances which havewhich sub. (2) applies in an amount and mannerfisignt to
commercial value in normal business usage and do not posejevelopa deoxyribonucleic acid profile, as defined i1939.74
immediatethreat to life or propertylf enactedany such provision (2d) (a), from the biological material contained in or included on
shallinclude a presumption that if the substance appears to bererevidence.
is reported stolen an attempt will be made to return the substancgs) sybjectto sub(5), a law enforcement agency may destroy
to the rightful owner evidence that includes biological material before the expiration of

History: 1977 c.26Q 1977 c. 44%.497; 1979 c. 2211981 c. 1601983 a. 189 : : Ay : - .
5.329 (3) 1983 a. 5781985 a. 2%s.24471h 2449 3200 (35)1987 2. 2031087 o, thelime period specified in sulf2) if all of the following apply:

3325.64; 1993 a. 90196, 1996 a. 1571997 a. 192248 1999 a. 1852001 a. 16 (a) The law enforcement agensgnds a notice of its intent to
2005 a. 387394 destroythe evidence to all persons who remain in custody as a

A claimant of seized property has the burden of showing that it is not contrab P i : [T
andis not needed as evidence in a possible retrial. Money may be applied tothe%% ult of the criminal conviction, delinquency adjudication, or

mentof counsel fees. Witer v Sauk County Cleriof Court,53 Ws. 2d 178191 commitment,and to either the attorney of record for each person

N-W-id852l()1€?7l))- (©), “ighti . ) . din custody or the state public defender

Under sub. (Im , “rightful owner” refers to an innocent person who owned a . e .

firearmor ammunition at the time anfehse was committed. StateéWilliams, 148 (b) . No p,ers_on who is notifiednder par(a) does.elther of the
Wis. 2d 852436 N.W2d 924(Ct. App. 1989). following within 90 days after the date on which the person

Whetherexplicit photographs seized during the execution of a search warrant wegeeivedthe notice:

contrabands discussed. In re Return of Property in StaRenhof, 185 Wis. 2d60i . . . .
518N.W.2d 307(Ct. App. 1994). perty e 1. Files a motion for testing of the evidence undéi74.07

In the event that the district attorney elaté to bring a forfeiture action against (2).

seizedproperty a person seeking the return of the property may do so under this sec . . . .
tion, not s. 961.55 (3). Jones State.226 Ws. 2d 565594 N.W.2d 738(1999), 2. Submits a written request for retention of the evidence to

97-3306 the law enforcement agency

Thedefinition of contraband in s. 968.13 applies to this section.buifden is on . ;
the state to prove by the greater weight of the credible evidieaggoperty is con (c) No other provision of federal or state law requires the law

traband not subject to return under this section. Jor&tate226 Ws. 2d 565594 enforcemenggency to retain the evidence.

N.W.2d 738(1999),97-3306 . . .
Theterm “use” in sub. (1m) (b) requires more than than the mere fact that a fire (4) A notice prowded under Su(ﬁ) (a) shall Clearly inform

m .. . . .
is with a person. It must be part of the crime in sorag State vPerez, 2000 WI e recipient that the evidence will be destroyed unless, wiin
App 115,235 Wis. 2d 238612 N.W2d 374 99-3108 daysafter the date on which thperson receives the notice, either

This section establishes an in rem proceeding to establish true ownerphop-of ; i ; ic fi
erty. It does not authorizgranting a money judgment to the rightful owner whena motion for testing of thevidencas filed under s974.07 (Z)OI’

seizedproperty is missing or mistakenly returned to another as a judgmentrin ar Written requestor retention of the evidence is submitted to the

rem proceeding is valid only against the propeatyd not against a defendant or alaw enforcement agency

defendant'sassets. City of Milwaukee Glass, 2001 WI 6243 Ws. 2d 636628 - . L
N.W.2d 343 99-2389 b L 6 (5) If, after providing notice under suf8) (a) of its intent to

Sub.(1m) (b) prohibits the return of a dangerous weapon to a person convictedl&stroyevidence, a law enforcement agency receives a written

carryingaconcealed and dangerous weapon. Sté®enrez, 2001 WI 7244 Ws. i i
od £82 b6 N W2d 890 99-3108 requesfor retention of the evidence, the law enforcement agency

Sub.(1m) (b) is subject to the excessive fictause of the 8th amendment. StateSha” retain theevidence until the dischge date of the person who .
v. Begquist, 2002 WI App 3250 Ws. 2d 792641 N.W2d 179 01-0814 madethe request or on whose behalf the request was made, subject
Dll(ltﬁ process ??e\fﬂnﬁt requirde states to gilve detﬂleéj'instrucf'tions to owners Whay court order issued under974.07 (7)(9) (a) or(10) (a) 5
seekthe return of lawfully seized property no lon ed in a police interrogation : 2T
or criminal proceeding.\)IVest Cov'i)napyggrkins,sggeu.s. 234542 L.Ed. 2d9636 unlessthe court orders destruction or transfer of the evidence
(1999). unders.974.07 (9) (b)r (10) (a) 5.
This section applies although a crimiraaition has not been commenced; theprop History: 2001 a. 162005 a. 60
erty owner has the burden of moving for the return of the prap&typreme \eo,

Inc. v. Schulz808 £ Supp. 138¢1992).
ne. V. Schulz 808  Supp. 138¢1992) 968.21 Search warrant; secrecy . A search warrant shall be

. : : .. issuedwith all practicable secrecand the complaint, &dlavit or
968.205 Preservation of certain evidence. (1) In this testimonyupon which it is based shall not be filed with the clerk

sectlorl: ) or made public in any way until the search warrant is executed.
(a) “Custody” means actual custody of a person under-a sen

tenceof imprisonment, custody of a probationgarolee, OPEF  gag 55 Effect of technical irregulariies.  No evidence

sonon extended supervision by the department of correctios;;equnder a search warrant shall be suppressed becaest of
actualor constructive custody of a person pursuerd disposi = pica| jrregularities not décting the substantial rights dhe
tional order under ch938, supervision of a person, whether inyatandant.

institutionalcare oron conditional rele.a_se, pursuant to a commit Theincorrect identification of a building’address in a warrant waseghnical
mentorder under 971.17and supervision of a person under charrorand did not render the resulting search unreasonable when the search made was

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/340.01(35)
https://docs.legis.wisconsin.gov/document/statutes/2005/973.075(4)
https://docs.legis.wisconsin.gov/document/statutes/2005/29.934
https://docs.legis.wisconsin.gov/document/statutes/2005/29.938
https://docs.legis.wisconsin.gov/document/statutes/2005/968.205
https://docs.legis.wisconsin.gov/document/acts/1977/260
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1977/449,%20s.%20497
https://docs.legis.wisconsin.gov/document/acts/1979/221
https://docs.legis.wisconsin.gov/document/acts/1981/160
https://docs.legis.wisconsin.gov/document/acts/1983/189
https://docs.legis.wisconsin.gov/document/acts/1983/189,%20s.%20329
https://docs.legis.wisconsin.gov/document/acts/1983/278
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1985/29,%20s.%202447
https://docs.legis.wisconsin.gov/document/acts/1985/29,%20s.%202449
https://docs.legis.wisconsin.gov/document/acts/1985/29,%20s.%203200
https://docs.legis.wisconsin.gov/document/acts/1987/203
https://docs.legis.wisconsin.gov/document/acts/1987/332
https://docs.legis.wisconsin.gov/document/acts/1987/332
https://docs.legis.wisconsin.gov/document/acts/1987/332,%20s.%2064
https://docs.legis.wisconsin.gov/document/acts/1993/90
https://docs.legis.wisconsin.gov/document/acts/1993/196
https://docs.legis.wisconsin.gov/document/acts/1996/157
https://docs.legis.wisconsin.gov/document/acts/1997/192
https://docs.legis.wisconsin.gov/document/acts/1997/248
https://docs.legis.wisconsin.gov/document/acts/1999/185
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/acts/2005/387
https://docs.legis.wisconsin.gov/document/acts/2005/394
https://docs.legis.wisconsin.gov/document/courts/53%20Wis.%202d%20178
https://docs.legis.wisconsin.gov/document/courts/191%20N.W.2d%20852
https://docs.legis.wisconsin.gov/document/courts/191%20N.W.2d%20852
https://docs.legis.wisconsin.gov/document/courts/148%20Wis.%202d%20852
https://docs.legis.wisconsin.gov/document/courts/148%20Wis.%202d%20852
https://docs.legis.wisconsin.gov/document/courts/436%20N.W.2d%20924
https://docs.legis.wisconsin.gov/document/courts/185%20Wis.%202d%20600
https://docs.legis.wisconsin.gov/document/courts/518%20N.W.2d%20307
https://docs.legis.wisconsin.gov/document/courts/226%20Wis.%202d%20565
https://docs.legis.wisconsin.gov/document/courts/594%20N.W.2d%20738
https://docs.legis.wisconsin.gov/document/courts/97-3306
https://docs.legis.wisconsin.gov/document/courts/226%20Wis.%202d%20565
https://docs.legis.wisconsin.gov/document/courts/594%20N.W.2d%20738
https://docs.legis.wisconsin.gov/document/courts/594%20N.W.2d%20738
https://docs.legis.wisconsin.gov/document/courts/97-3306
https://docs.legis.wisconsin.gov/document/courts/235%20Wis.%202d%20238
https://docs.legis.wisconsin.gov/document/courts/612%20N.W.2d%20374
https://docs.legis.wisconsin.gov/document/courts/99-3108
https://docs.legis.wisconsin.gov/document/courts/243%20Wis.%202d%20636
https://docs.legis.wisconsin.gov/document/courts/628%20N.W.2d%20343
https://docs.legis.wisconsin.gov/document/courts/628%20N.W.2d%20343
https://docs.legis.wisconsin.gov/document/courts/99-2389
https://docs.legis.wisconsin.gov/document/courts/244%20Wis.%202d%20582
https://docs.legis.wisconsin.gov/document/courts/244%20Wis.%202d%20582
https://docs.legis.wisconsin.gov/document/courts/628%20N.W.2d%20820
https://docs.legis.wisconsin.gov/document/courts/99-3108
https://docs.legis.wisconsin.gov/document/courts/250%20Wis.%202d%20792
https://docs.legis.wisconsin.gov/document/courts/641%20N.W.2d%20179
https://docs.legis.wisconsin.gov/document/courts/01-0814
https://docs.legis.wisconsin.gov/document/courts/525%20U.S.%20234
https://docs.legis.wisconsin.gov/document/courts/808%20F.%20Supp.%201380
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2005/971.17
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20980
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2005/971.17
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20980
https://docs.legis.wisconsin.gov/document/statutes/2005/968.205(3)
https://docs.legis.wisconsin.gov/document/statutes/2005/971.17
https://docs.legis.wisconsin.gov/document/statutes/2005/980.06
https://docs.legis.wisconsin.gov/document/statutes/2005/968.205(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/939.74(2d)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/939.74(2d)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/968.205(5)
https://docs.legis.wisconsin.gov/document/statutes/2005/968.205(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/968.205(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/974.07(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/974.07(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/968.205(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/974.07(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/968.205(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/974.07(7)
https://docs.legis.wisconsin.gov/document/statutes/2005/974.07(9)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/974.07(10)(a)5.
https://docs.legis.wisconsin.gov/document/statutes/2005/974.07(9)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/974.07(10)(a)5.
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/acts/2005/60

968.22 COMMENCEMENT OF CRIMINAL PROCEEDINGS Updated 05-06Wis. Stats. Database 10

of the buildingidentified by the informant, which was otherwise correctly identified | hereby certify that by virtue of the within warrant | searched
in the warrant. State Nicholson, 174 Ws. 2d 542497 N.W2d 791(Ct. App.1993). i f ; ; .
NOTE: See also the notes to Article I, sectioriLbf the Wisconsin constitution. the WIFhIn .named. premises and found the f0.||0W|ng thlngs..
(describethings seized) and have the same now in my possession
968.23 Forms. The following forms for use under thibapter subjectto the direction of the court.

areillustrative and not mandatory: Dated this .... day of ...., .... (year)
STATE OF WISCONSIN, ...., Sherif (or peace dicer)
.... County History: 1997 a. 250

AFFIDAVIT OR COMPLAINT. 968.24 Temporary questioning without arrest. After
Inthe ... court of the .... of .... havingidentified himselfor herself as a law enforcemenfidr,

A. B., being duly sworn, saytbat on the .... day of ...., A. D., 3 ]aw enforcement fiter may stop a person in a public place for
... (year), in saiccounty in and upon certain premises in the (Citya reasonable period of time when théiagfr reasonably suspects
townor village) of .... in saidounty occupied by .... and more par that such person is committing, is abdatcommit or has com
ticularly described as follows: (describe the premises) there afgiteda crime, and may demand the name and addféiss per
now located and concealed certain things, to wit: (describe t§6nand an explanation of the persoobnduct. Such detention
thingsto be searched for) (possessedthe purpose of evading and temporary questioning shall be conducted in the vicinity
or violating the laws of the state ofisfonsin and contrary to sec wherethe person was stopped.
tion .... of the Visconsin statutes) (owhich things were stolen  History: 1993 a. 485
from their true ownerin violation of section .... of the Mtonsin Suspiciousbehavior of a driver and passenger justified detentiate vGoebel,
statutes)or, whichthings were used in the commission of (or maiﬁf\\gﬁsf- ﬁg Zn%Sf?OZtTEV:\[qu 91|5(1%9ﬁ’1)- o using the totalty of cifeumstan
_con_stltute eVIdenC.e of)@imeto wit: (de_SCI’lbe crime) committed test,juztiefy aawarrgntles% irﬁ/ggt;ggtor;:/esrtopéystgté%ckgogligy\/\cl)s.cég%zzgf °
in violation of section .... of the Mtonsin statutes). N.W.2d 386 (1989).

Thefacts tending to establish the grounds for issuing a Sealgc ctions suggesting to a reasonable polideef that an individual is attempting

warrantare as follows: (set forth evidentiary facts showing pro 055|(§/\eﬁlss 2‘3e%“ié‘i'yNs_Svszpé‘:%”ss({‘55’8{"")" an investigatory stop. Staeerson,

ablecause for issuance of warrant). The Terry rule applies once a person becomes a valid suspect even theugh
Whereforethe said A. B. prays that a search warrant be issu‘gqountewas initially consensual; if circumstances show investigation is not com
] . B. 56

. . . e,the suspect does not have the right to terminate it. Stateyer 157 Ws. 2d
to search suclpremises for the said propergnd to bring the 532 460 N_szd 424(Ct. App. 1990). 9 '

same,if found, and the person imnhose possession the same is Whena persors activity may constitute either a cifdrfeiture or crime, an inves
found, before the said court (dvefore the .... court for ... County),tA'ga“Vlesmp may be performed. Statekvier, 165 Ws. 2d 673478 N.W2d 63(Ct.
pp.

. . 991).
to be dealt with accordmg to law . A “showup” where police present a single suspect to a witness for identification,
(Signed) A. B. oftenat or near a crime scene shortly after the crime occurs, is suggestivet but
Subscribed and sworn to before me this .... day of ...., .... (y€ i?ﬁ?ﬁ'g&ffggfg%ga se. State vGamey207 Ws. 2d 520558 N.W2d 916
eny Judge of the .... Court. Detaininga person at his home, then transporting him about one mile to the scene
of an accident in which heas involved, was an investigative stop and a reasonable

STATE OF WISCONSIN, partof an ongoing accident investigation. StatQuartana213 Ws. 2d 440570
County N.W.2d 618(Ct. App. 1997)97-0695

Thatthe defendant is detained in a temporEryy stop does not automatically

SEARCH WARRANT. meanMiranda warnings are not requiredWhether the warnings are required

In the .... court of the .... of ... dependn whether a reasonable person in the defersdaosition would have cen

. sideredhimself or herself to be in custadytate vGruen,218 Ws. 2d 581 582
THE STATE OF WISCONSIN, @ thesherif or any constable or N.w.2d728(Ct. App. 1998)96-2588
any peace dfcer of said county: This section authorizes figers to demandtlentification only when a person is sus
. . . . . pected of committing a crime, but does not govern the lawfulness of requests-for iden
WhereasA. B. has this day complained (in writing) to the_ Salg_fication in other circumstances. StateGriffith, 2000 WI 72236 Ws. 2d 48613
courtupon oath that on the .... day of ...., A. D, .... (year), in sdig/V.2d 72, 98-0931

. . . . f - A police oficer performing dalerry stop and requesting identification could-per
county,in and upon certain premises in the (dm)wn or V|"age) form a limited search for identifying papers when: 1) the informatieaived by the

of .... in said countyoccupied by .... .... and more particularlyfficer was not confirmed by police records; 2) the intrusion on the suspect was mini

i . i i I; 3) the oficer observed that the suspsgtockets were bulging; and 4) th&asr
describedas follows: (descnbe the premlses) there are n%experience with persons who claimed to havalentification when in fact they

locatedand concealed certain things, to wit: (describe_the thing%_ State vBlack, 2000V App 175,238 Ws. 2d 203617 N.W2d 21099-1686
to be searched for) (possessed for the purpose of evading or violainderFloridav. J.L, an anonymous tip giving rise to reasonable suspicion must
ing the laws of the state of i¢onsinand contrary to section .... bearindicia of reliability That the tipstés anonymity is placed at risk indicates that

. . . .” theinformant is genuinely concerned and not a fallacious prankSemroborated
of the Wsconsin statutes) (owhich things were stolen from their aspectwof the tip also lend credibility; the corroborated actions of the suspect need

true owner in violation of section ... of the Mtonsin statutes) (or beinherently criminal in and of themselves. Statéfliams, 2001 Wi 21241 Ws.

i i H ieq : 2d 631, 623 N.W2d 106 96-1821
which things were used in the commissior(@f may constitute An anonymous tip regarding erratic driving from another driver calling froella

evidenceof) a crime, to wit: (describe crime) committed in violaphonecontained sticient indicia of reliability to justify an investigative stop when:
tion of section .... of the Wconsin statutes) and prayed that 1) the informant was exposed to possible identification, and therefore possible arrest

; ; : : e tip proved false; 2) the tip reported contemporaneous and verifiable ebserva
searchwarrant be |s_sued to search said prem_lses fo_r said ptopé}ﬂs regarding the driving, location, and vehicle; and 3) tfieesfverified many of
Now, therefore, in the name of the state aé¥@nsin you are thedetails in the tip.That the tip reasonably suggested intoxicated driving created
i i i i i exigency strongly in favor of immedigpelice investigation without the necessity
Com.mandedorthWIth to Se?‘mh the said premises fOI’_SaId thlng@lnatthe oficer personally observe erratic driving, StatRuwtzinski, 2001 WI 2241
andif the same or any portion thereof are found, to bring the samg. 2d 729 623 N.w2d 516 98-3541

andthe person in whose possession the same are found, and retilyhena caller identifies himself or herself by name, placing his oahenymity

P i ; atrisk, and the totality of the circumstances establishes a reasonable suspicion that
this warrant within 48 hours before th‘? said C((D_II before the criminal activity may be afoot, the police may execute a lawful investigative stop.
.... court for .... County), to be dealt with according ta law Whetherthe caller gave correct identifying information, or whether the police ulti

H matelycould have verified the information, the calley providing the information,
Dated this ... day Of cooey oo (year) riskedthat his or her identity would be discovered and cabeatonsidered anony
...., Judge of the .... Court. mous. State vSisk, 2001 Wi App 18247 Ws. 2d 443634 N.W2d 87700-2614
It was reasonable to conducteary search of a person who knocked on the door
) ENDORSEMENT ON VARRANT of a house while it was being searched for drugs pursuant to a warrant.. Ktdpe v
Received by me ...., .... (year), at .... o'clock ....M. 2002WI App 17,250 Wis. 2d 296640 N.W2d 551 01-0549
Sherif (OI’ peace dfcer) Terry and this section apply wonfrontations between the police and citizens in
] public places only For private residences and hotels, in the absence of a warrant, the
RETURN OF OFFICER police must have probable cause and exigent circumstances or consent to justify an
. . entry. Reasonable suspicion is not a prerequisite tofaseos seeking consetd
State of VWisconsin entera private dwelling. State Btout, 2002 WI App 41250 Ws. 2d 768 641
Court N.W.2d 474, 01-0904
! To perform a protectiveearch for weapons, arfioér must have reasonable suspi
County cionthat a person may be armed and dangerous. A court may considiécears of
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Be{iefﬂ;]at Ig)isl,_ I}gror etmothéls .satfeity is thlrgateneﬂ ianlgnding reasonable qupiff;?n’ (d) A person conducting the search has obtained the prier writ
utsuch a belief is notrerequisite to a valid search. There is no per se rule justifyi fec p : g
asearch any time an individual places his or her hands in his or her pockets con?r%ﬁ/permls,spn (,)f t,he chief, shrdr law en_forcem,em a,dmlms“a
to police orders. The defendasthand movements must be considered under tHOr Of the jurisdiction where the person is detainedisror her

totality of the circumstances of the case. Statéyles, 2004 WI 15269 Wis. 2d 1 i 1 i
675 N W2 448 031540 designee,unless thereis probable cause to believe that the

The principlesof Terry permit a state to require a suspect to disclose his or her namétame(*)erson IS Concea“ng a weapon; and
in the course of d@erry stop and allow imposing criminal penalties for failing todo  (e) A person conducting the search prepares a report identify
iggff'tﬁ;‘gg'ﬁghzi‘ﬂ'CS""_"g'lsgjfstfz%%ﬁ)‘_’f Nevadeumboldt Counyb42 US. 177 jng'the person detained, all persons conducting the search, the
Whenthe defendarg'refusal to disclose his name was not based on any articulatéane, date and place of theearch and the written authorization

realand appreciable fear that his name would be used to incriminate him, or thaitjuiredby par(d), and provides a copy of the report to the person
would furnish a link in the chain of evidence needed to prosecute him, applicationdﬁained yp ( )' P Py P P

acriminal statute requiring disclosure of the perserdme when the policefioer

reasonablysuspected the person had committed a crime did not violate the protection(g) No person other than a physician, physician assistant or

ggfg{‘éﬁﬁg{;%ﬂ'zmor?gt_"’l'}'yfs'g’?_'_‘,’Esd'xgc‘, P g_‘%{%ggfggggﬁevw& HuM registerednurse licensed to practice in this state may conduct a
Cell Phone Tps of Crime and ‘Reasonable Suspicion.” Andreggs.\baw June DOdy cavity search.

2005. (4) A person who intentionally violates this section may be

fined not morethan $1,000 or imprisoned not more than 90 days

or both.

968.25 Search during temporary questioning. When a (5) This section doegot limit the rights of any person to civil

law enforcement dicer has stopped a person for temporary quedamage®r injunctive relief.

tioning pursuant to 968.24and reasonably suspects that he or (6) A law enforcement agencgs defined in 465.83 (1) (b)

sheor another is in danger of physical injutlye law enforcement may promulgate rules concerning strip searches which at least

officer may search such person for weapons or any instrument@etthe minimum requirements of this section.

afrtlcleotr sutbstedmce_lr eadily %apableblc_)f C’Tlusmgbpr;ysmeg_ggudy (7) This section does not apply to a search of any person who:

of a sort not ordinarily carried in public places by law abiding per - C

sons. If thelaw enforcement &ter finds such a weapon or instru rig?))n :)Srshirxg]g cz)afi%r:iré%%npursuant toaviction, in a jail, state

ment,or any other property possession of which the law enford® ) ' . . . .

mentofficer reasonably believes may constitute the commission (P) 1S placed in or transferred to a juvenile correctional facility

of a crime, or which magonstitute a threat to his or her saféfg asdefined in s938.02 (10p)or a secured residential care center

law enforcement dicer may take it and keep it until the comple for children and youth, as defined ir988.02 (159)

NOTE: See also the notes to Article |, sectiori 1to the Wisconsin Constitu
tion.

tion of the questioning, at which time the law enforcemeifitaf (c) Is committed, transferred or admitted undersdh971 or
shalleither return it, if lawfully possessed, or arrest the person $6>
guestioned. (d) Is confined as a condition of probation und&78.09 (4)
History: 1993 a. 486 History: 1979 c. 2401981 c. 2971987 a. 3321991 a. 171993 a. 95105, 1995
An investigatory stop—and—frisk for the sole purposelisEovering a suspest’  a.77, 154 1997 a. 351999 a. 92001 a. 1092005 a. 344 ) )
identity was lawful under the facts of the case. Staféynn,92 Wis. 2d 427285 _ Avisual body cavity search is more intrusive than a strip search. Itis not objec
N.W.2d 710(1979). tively reasonable for police to conclude that consent to a strip search includes consent
A stop-and—frisk was not an unreasonalarch and seizure. StatéMiliamson, 10 Scrutiny of body cavities. StateWallace, 2002 WI App 6251 Ws. 2d 625642
113Wis. 2d 389335 N.W2d 814(1983). N.W.2d 549 00-3524

This section permits anfier to search the passenger compartment of a vehicle Ntrusivesearches of the mouth, nose, or ears are not covered by sub. (3). However
for weapons if an individual who recently occupied the vehicle is stopped undeF%ﬂrChe‘;’f those bady orifices should be conducted by medical personnel to comply
968.24and the dicer “reasonably suspects that he or anotherdsitger of physical W! h the 4th and 5th amendment&l Atty. Gen. 12
injury.” State vMoretto,144 Ws. 2d 171423 N.W2d 841(1988). . .

Terry tempered or torpedoed? The new law of stop and frisk. Lewis. WBB Au@68.256 Search of physically disabled person. (1) In
1988.

this section, “physically disabled person” means a person who

NOTE: See also the notes to Article I, sectioriLl1to the WisconsinConstitu- requiresan assistive device for mobiljliylcluding, but not limited

ton. to, a wheelchajrbrace, crutch or artificial limb.
968.255 Strip searches. (1) In this section: (2) A search of a physically disabled person shalcbe
(a) “Detained” means any of the following: ductedin a careful mannerlf a search of a physically disabled
1. Arrested for any felony person requires the removal of an assistive device or involves a

personlacking sensation in some portion of his or her haioky

2. Arrestedfor any misdemeanor under%67.3Q 940.19 h
searchshall be conducted with extreme care by a person who has
941.20(1), 941.23 941.237'941.24 948.6Q 0r 948.61 hadtraining in handling physically disabled persons.

3. Taken into custody under®38.19and there are reasonable istory: 1979 c. 240
groundsto believe the juvenile has committed an act which if
committedby an adult would be covered under suhdr 2. 968.26 John Doe proceeding. If a person complains to a

4. Arrested for any misdemeanor not specifiestind2., any judge that he or she has reason to believe that a crime has been
otherviolation of state law punishable by forfeiture or any locglommittedwithin hisor her jurisdiction, the judge shall examine
ordinanceif there is probable cause believe the person is con the complainant under oath and any witnesses produced by him
cealinga weapon or a thing which may constitute evidence of tRgher and mayand at the request of the district attorney shalk, sub
offensefor which he or she is detained. poenaand examine other witnesses to ascemdiather a crime

(b) “Strip search” means a search in which a detgieesons "as been committed and by whom committedhe extent to
genitals pubic area, buttockr anus, or a detained female person*Vhich the judge may proceed in the examination is within the

breastjs uncovered aneiither is exposed to view or is touched b%Jdge’sdiscretion. _The examination may bﬁ_adjour_ned and may
aperson conducting the search. e secret. Any withess examined under this section haae

(2) No person may be the subject of a strp search unless hEITBERICR & 1% SR REUER P 08 Ot eher wit
sheis a detained person af‘d it . nesse®r aigue before the judge. If it appears probable from the

(&) The person conducting the search is of the same $k& aSestimonygiven that a crime has been committed and who-com
persondetained, unless the search is a body cavity seareh cRiktedit, the complaint may be reduced to writing and signed and
ductedunder sub(3); ) ) verified; and thereupon a warrant shall is§oiethe arrest of the

(b) Thedetained person is not exposed to the view of any pelccused. Subject to s971.23 if the proceeding is secret, the

sonnot conducting the search; recordof the proceeding and the testimony taken shall nopba
(c) The search is not reproduced through a visualoond to inspection by anyone except thistrict attorney unless it is
recording; usedby the prosecution at the preliminary hearing or the trial of
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theaccused and then only to the extent that it is so usemburt, or(2), or948.085 no districtattorney may do any of the following
on the motion of a district attornegnay compel a person to testifyin connection with the report:
or produce evidence under%72.08 (1) The person is immune  (a) Order that the person submit to a test using a lie detector
from prosecution as provided in 872.08 (1) subject to the (1) guggest or request that the person submit to a test using a
reﬁfgfﬁf‘f’?ﬁ‘;ggefzﬁf’gﬁ;?8832 22318 lie detector without first providing the person with notice and an

A defgﬁdanmusé be allowed-to use testimony of witnesses at a secret John [%planatlomf his or her I’Ight not to submit to such a test.

proceeding to impeach the same witnesses at the trial, even if the prosecution dodistory: 2003 a. 2242005 a. 277
not use the John Doe testimonilyers v State 60 Wis. 2d 248208 N.W2d 31

@srs). , _ _968.27 Definitions. In $5.968.28t0 968.37
An immunity hearing must be in open court. State ex rel. Newspapers, Gie. v “ . "
cuit Court,65 Ws. 2d 66221 N.W2d 894(1974). (1) “Aggrieved person” means a person who was a party to

A person chaed as a result of a John Doe proceeding has no recognized inte@y intercepted wire, electronic or oral communication or a per

in the maintenance of secrecy in that proceedidghn Doe proceedings are-dis i i i i
cussed.State vO'Connor 77 Ws. 2d 261252 N.W2d 671(1971). sonagainst whom the Interception was directed.

No restriction under the 4th or 5th amendment precludes the enforcement of an(2) “Aural transfer” means a transfer containing the human
orderfor handwriting exemplars directed by a presiding judge in a John Doe procegoice at any point from the point of origin to the point of reception.

ing. State vDoe,78 Ws. 2d 161254 N.W2d 210(1977). « » . . .
Due process does not require that a John Doe witness be advised of the nature &3) Contents”whenused with respect to any wire, electronic

the proceeding or that the witness is adet’ of the investigation. yanv. State79  Or oral communication, includes aimformation concerning the

Wis. 2d 83 255 N.W2d 910(1977). o _ substancepurport or meaning of that communication.

This section does not violate the constitutional separafipowers doctrine. John « . . N .
Doe proceedings are discussed. Staté/ashington83 Ws. 2d 808266 N.W2d ) (4) El(?(.:tl‘OI’]IC communication” means any transfer of signs,
597(1978). signals,writing, images, sounds, data or intelligence of any nature

A balance between the pubdicight to know and the need for secrecy in John Dogyholly or partially transmitted by wire, radio, electromagnetic,
proceedings is discussed. reWis. Family Counseling Services$tate 95 Ws. 2d

670, 291 N.W2d 631(Ct. App. 1980). pho,t,oelectronlcpr photooptical system. “Electronic communica
A John Doe judge may nitsue a material witness warrant under s. 969.01 (3§ion” does not include any of the following:
Statev. Brady 118 Wis. 2d 154345 N.W2d 533(Ct. App. 1984). (a) The radio portion of a cordless telephone communication

Whena JohrDoe proceeding is not a joint executive and judicial undertaking, t ; ;
proceduredoes not violate the separation of powers doctrine acdnistitutional. I%ﬁatls transmitted between the cordless telephone handset and the

Statev. Unnamed Defendant50 Wis. 2d 352441 N.W2d 696(1989). baseunit.

A John Dogudge may issue and seal a search warrant, and a district attorney may(h) Any wire or oral communication.

independentlyssue a criminal complaint, regardless of the existence of the John Doe. R ] .

A John Doe cannot be used to obiidence against a defendant who has already (C) Any communication made through a tone-only paging
beenchaged. State vCummings,199 Ws. 2d 721 546 N.W2d 406(1996), device

93-2445 : o ) .

To be entitled to a hearing, a JoBoe complainant must do more than merely ~ (d) Any communication from a tracking device.
allegein conclusory terms that a crime has been committed. The compkipetat’ « ; : ; s ;
tion must allege facts that raise a reasonable belief that a crime habemaitted. (5) E]ectrpmc Comm!'mlcatlon ,s,erV'Ce means an,y semce
Stateex rel. Reimann.\Circuit Court for Dane Countg14Wis. 2d 605571 Nw2d  that provides its users with the ability to send or receive wire or
385(1997),96-2361 electroniccommunications.

A nonlawyers questioning of a witness on the s&t@half at a John Doe hearing w . L " .
evenif constituting the unauthorized practice of law did not require exclusion of the (6) “Electronic communications system” means any wire,
;egs_ﬁgfggqyat trial. - State vNoble, 2002 W1 64253 Ws. 2d 206646 N.w2d 38 radio, electromagnetic, photooptical or photoelectronic facilities

Article VI, Section 5 (3), read together with ss. 808.03 (2) and 809.51 (Ljiis sufo the transmission of electronic communications, and any com
ciently broad in scope to permit the court of appeals to exercise supervisory{urisfititer facilities or related electronic equipment for glectronic
tion over the actions of a judge presiding over a John Doe proceeding. When rengmrageof those communications.
ing judicial decisions in the context oflahn Doe proceeding, the judge must create N . . -
arecord for possible reviewOn review of a petition for a writ stemming from a secret  (7) “Electronic, mechanical or other device” means any
JohnDoe proceeding, the court of appeals may seal parts of a record in order to cg@vice or apparatus which can be used to intercept a wire, elec
ply with existing secrecy orders issued by the John Doe judge. Unnamed Per . . . . !
Numbers1, 2, and 3 vatate, 20031 30,260 Ws. 2d 653 660 N.Wad 260  onic or oral communication other than:

01;3:]202& Doe judge must have the authority to disqualify couasdimay permit (a) Any telephone or telegraph instrument, eqUipment oF facil

argument by counsel whetecessaryo ensure procedural fairness. Unnamed pefll€S, Or any component thereof, which is:

3‘;"532;3“”5 1,2, and 3 Btate, 2003 WI 3@60 Ws. 2d 653660 N.W2d 260 1. Furnished to the subscriber or user by a provider of elec
The JohnDoe judge erred as a matter of law by requiring an oath of secrecy frﬂ:rq)n,'c orwire cqmmunlcatloserwce n t,he ordinary (,:Ourse of !ts

awitnesss counsel when a secreoyder was in déct. Individual Subpoenaed to businessand being used by the subscriber or user in the ordinary

Appearat Waukesha County John Doe Case No. 2003 JD ODawis, 2005 WI 70, i i i i
DBwe 2 45165 Ny 503 04-1a0e coursec:_f |hS t;asTes_?t_or fufrrtlrl]shed by the gubs%rqnett;]ser fé)_r
Thecircuit judge erred when in reviewing a John Doe petition he reviewed poIiE‘anec 10O the 1aciliues of the service and used In the ordinary

reports containing information casting doubt on assertions in the petition an@ourseof its business; or

explainedthat his review of the petition and the police reports led hicotelude . : : : :
thatthe petitioner failed to allege facts ficient to raisea reasonable belief that a 2. Beingused by a provider of electronic or wire communica

crimehas been committed. This section does not permit this sort of analysis attiGé service in the ordinary course of its business, or by a law

thresholdstage of determiningshether a petition contains reason to believe that i i i i i
Climehas beon committed. Nams v Fredler 2005 Wi App 01282 Ws. 2 486 e@nforcemenbfficer in the ordinary course of his or her duties.

698N.W.2d 294 04-0175 (b) A hearingaid or similar device being used to correct-sub
Limits of judges authority in presiding over or conducting John Doe proceedingormal hearing to not better than normal.

discussed.76 Atty. Gen. 217 « . ” .
Y (8) “Electronic storage” means any of the following:

968.265 Lie detector tests; sexual assault victims. (a) Any temporaryintermediate storage of a wire or electronic
(1) In this section, “liedetector” has the meaning given in scommunicatiorincidentalto the electronic transmission thereof.
111.37(2) (b). (b) Any storagef a wire or electronic communication by an

(2) If a person reports to a law enforcemefitef that he or €lectroniccommunication service for purposes of backup protec
shewas the victim of an éénse under $940.22 (2) 940.225 tion of the communication.
948.02(1) or (2), or948.085 no law enforcement fiter may in (9) “Intercept” means thaural or other acquisition of the con
connectiorwith the report orderequest, or suggest that the-pertentsof any wire, electronic or oral communication through the
sonsubmit to a test using a lie detectmrprovide the persanfor-  useof any electronic, mechanical or other device.
mation regardingtests using lie detectors unless the person (10) “Investigative or law enforcemenofficer” means any
requestsnformation regarding tests using lie detectors. officer of this state or political subdivision thereof, who is empow
(3) If a person reports to a district attorney that he or she waedby the laws of this state to conduct investigations of or to
thevictim of an ofense under 940.22 (2)940.225948.02(1) makearrests for deénses enumerated in 868.28t0968.37 and
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any attorney authorized by law to prosecute or participate in thial administrative district for the county where the interception

prosecutiorof those dienses. is to take place for an order authorizing or approving the intercep
(11) “Judge”means the judge sittirag the time an application tion of wire, electronic or oral communicationghe chief judge
is made under €68.300r his or her successor may under s968.30grant an order authorizing or approvitg

(12) “Oral communication” meanany oral communication interceptionof wire, electronic or oral communications by inves
utteredby a person exhibiting an expectation thatdbemunica  tigative or law enforcement diters having responsibility for the
tion is not subject to interception under circumstances justifyirgvestigationof the ofense forwhich the application is made. The
the expectation. “Oral communication” does not include anguthorizationshall be permitted only if the interception may-pro
electroniccommunication. vide or has provided evidenoé the commission of the feihse of

(13) “Pen register” means a device that records or decodeemicide, felony murder kidnapping, commercial gambling,
electronicor other impulses that identify thrumbers dialed or bribery, extortion, dealing in controlled substances or controlled
otherwisetransmittedbn the telephone line to which the device isubstanceanalogs, a computer crime that is a felony under s.
attached. “Pen register” does not include any device used by9d3.7Q or any conspiracy to commit angf the foregoing
provideror customer of a wire or electronic communicaer offenses.
vice for billing, or recording as an incidenthdling, for commu History: 1971 c. 2191977 c. 4491983 a. 4381987 a. 3991995 a. 448
nications services provided by the provider or any device used by
aprovider or customer of a wire communication service for co868.29 Authorization for disclosure and use of inter -
accountingor other like purposes in the ordinary cowsis busi  cepted wire, electronic or oral communications. (1) Any
ness. investigative or law enforcement &€er who, by any means

(14) “Readily accessible to the general public’ meamih authorizedoy ss.968.28t0 968.370r 18 USC 25100 252Q has
respecto a radio communication, that the communication is nebtainedknowledge of the contents of any wire, electronic or oral
any of the following: communicationpr evidence derived therefrom, may disclose the

(@) Scrambled or encrypted. contentgo another investigative or law enforcemeriicef only

(b) Transmitted using modulation techniques whose essentiathe extent that the disclosure is appropriate to the proper-perfor
parameterdiave been withheld from the public with the intentiomanceof the oficial duties of the dfcer making or receiving the

of preserving the privacy of the communication. disclosure.
(c) Carried on a subcarrier or other signal subsidiary to a radio(2) Any investigative or law enforcementfiokr who, byany
transmission. meansauthorized by $868.28t0968.370r18 USC 251002520

(d) Transmitted over a communication system provided byhasobtained knowledge dhe contents of any wire, electronic or
common carrier including a commercial mobile radgervice oral communication or evidence derived therefroray use the
provider,as defined in s196.01 (2g)unless the communication contentsonly to the extent the use is appropriate to the proper per
is a tone—only paging system communication. formanceof the oficer’s official duties.

(e) Transmitted on frequencies allocated urdielCFR part (3) (a) Any person who has received, by any means autho
25, subpart D, E or F of part 74, part 94, unless in the case ofized by ss968.28t0 968.370r 18 USC 25100 25200r by a like
a communicatiortransmitted on a frequency allocated undlér statuteof any other state, any information concerning a wire; elec
CFRpart 74thatis not exclusively allocated to broadcast auxiliaryonic or oral communication or evidence derived therefiter-
servicesthe communication is a 2-way voice communicabipn centedin accordance with s868.28to 968.37 may disclose the
radio. ) ) contentsof that communication or that derivative evidence only
_ (15) “Trap and trace device” means a device ¢agtureshe \yhjle giving testimony under oath orfaation in any proceed
incomingelectronic or other impulses that identify the orlglnatlngjg in any court or before any magistrate or grand juitjis state,

numberof an instrument or Qevciice from which a wire or electroni;’in any court of the United States or of any state, or in any federal
communicationwas transmitted. or state grand jury proceeding.

(16) “User” means any person who or entity that: (b) In addition to the disclosure provisions of.|§a), any per

(a) Uses an electronic communication service; and sonwho has received, in the manner described um868.31 (2)
_ (b) Is duly authorized by the provider of the service to engags), any information concerning a wire, electronic or oral commu
in that use. nication or evidence derived therefrom, may disclose the contents

(17) “Wire communication” means any aural transfer made f that communication or that derivative evidence while giving
wholeor in part through the use of facilities for the transmissiagstimonyunder oath or &fmation in any proceeding described
of communications by the aid of wire, cahigicrowave or other in par (a) in which a person is accused of any act constituting a
like connection between the poftorigin and the point of recep fejony, and only if theparty who consented to the interception is

tion, including the use of the connection in any switching statiogysjjapleto testifyat the proceeding or if another witness is avail
furnishedor operated by any person engaged as a public utilitydR|ato authenticate the recording.

providing or operating the facilities for the transmission of intra . - X .
state,interstate or foreign communication8ire communica . (4) No otherwise privileged wire, electronic or omimmu
tion” includes the electronic storage of any such aural trahsfer Nication intercepted in accordance with, or in violation of, ss.
does not include the radio portion of a cordless telephone comifi8.28t0968.370r 18 USC 25102520 may lose its privileged
nicationthat is transmitted between the cordless telephone haffaracter.
setand the base unit. (5) Whenan investigative or law enforcemenficér, while
History: 1971 c. 405.93, 1987 a. 3991991 a. 391997 a. 218 engagedn intercepting wire, electronior oral communications
Frggﬁcﬁggwgégglg%o;153'1\?%?3%)0968'30 's upheld. ‘State ex rel. Hussongyy the manner authorized, intercepts wire, electronic or oral com
An informant who is party to a tapecorded telephone conversation also acquiremUmcauons'el?t'ng to ofenses other than those specified in t_he
the conversation in”hi?] m,infd, regatrrf]iqlgSsteosftitfl;;?t Sjtsrfeog c}gggf;gggadﬁ&%nﬂfﬁgof torderof authorization or approvahe contents thereof, and evi
5ot nercept, The iformant may Ietf o e conversaton wihout use of encederived therefrom, may be disclosmdised as provided in
subs.(1) and(2). The contents and amyvidence derived there
968.28 Application for court order to intercept com - from may be used under syB) when authorizedr approved by
munications. The attorneygeneral together with the districtthe judge who acted on thariginal application where the judge
attorneyof any countymay approve a request of an investigativéinds on subsequent application, made as soon as practicable but
or law enforcement fiter to apply to the chief judge of the judi no later than 48 hours, that the contents were otherwise-inter
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ceptedin accordance with s868.28t0 968.370r 18 USC 2510 () Where theapplication is for the extension of an order

to 25200r by a like statute. statemensetting forth the results thus far obtained fromiriber-
I;Bstory: 1971 c. 40ss.91, 93, 1987 a. 3991989 a. 121359 1993 a. 981995  ception,or a reasonable explanationtbé failure to obtain such
a results.

Evidenceof intercepted oral or wire communications can be introduced only if the . . . .
interception was authorized under968.30; consent by one party to the commenica  (2) The court may require the applicant to furnish additional
tion is not suficient. State ex rel. Arnold.\County Courtp1 Ws. 2d 434187  testimonyor documentary evideneader oath or &fmation in

N.W.2d 354 (1971). . . .
Although one—party consent tapes are lawful, theynateauthorized by ss. 968.28 .SquortOf the appllcatlon. Oral IEStlmony shall be reduced to writ

to 968.33and therefore the contents cannot be admitted as evidence in chief, b8
968.29 (3) does not prohibit giving such tapes to the state. SiAbeste Manage (3) Uponthe appllcatlon theourt may enter an ex parte Ot;der

ment of Wsconsin, Inc81 Wis. 2d 555261 N.W2d 147(1977). i .. . . .
Althougha taped telephone conversation was obtained without a courttheler as requeSted or as modified, authonzmg or approving interception

defendanbpened the door to the tapedmission bgxtensive reference to the tape Of wire, ele_ctronic or oral C0m_municati0n5, if tl’]e court determines
transcript durinchis case—in—chief. State Albrecht,184 Ws. 2d 287516 NW2d = on the basi®of the facts submitted by the applicant that all of the

776(Ct. App. 1994). ; [
Sub.(2) authorizes prosecutors to include intercepted communications in a crir]:walowmg exist:

nal complaint. A prosecutor is a law enforcemerficér under sub. (2), and prepara (@) There igorobable cause for belief that an individual is eom

tion of complaints is within the prosecutsroficial duties. State. Gilmore,193 itti i i i i

Wis. 2d 403 535 NAW2d 21(CL App, 1995). mr:ﬁmge,rgflesdgc;mgrggtgg, or is about to commit a particultercfe
The statemay incorporate intercepted communications in a criminal complaintﬁ s : . .

the complaintis filed under seal. Unilateral public disclosure of such communica (b) There is probable cause for belief that particodanmu

tionsin a complaint while not authorized does swbject the communication to SUp i~ati i ; ;
pressionput may entitle the defendant to remedieder s. 968.31. StateGilmore, nicationsconcerning that éénse will be obtained throth such

201 Wis. 2d 820549 N.W2d 401(1996),94-0123 interception.

fo#?Shtate mtawsiﬁ One—dparté' Constfn(ta ;e(%?rdfi?ﬁs Of,grimina,l aﬁtiﬂigdiﬁcl?silure ihi (c) Other investigative procedures have been tried and have
of which is not authorized under sub. , if the evidence inadvertently falls withig: f P
the“plain hearing” of law enforcementfafers conducting authorized surveillance.q‘alled or reasonably appear to be un"kely to succeed if tried or to
Statev. Gil, 208 Ws. 2d 531561 N.W2d 760(Ct. App. 1997)95-3347 be too dangerous.

Sinceinterception by government agents of an infornsatélephone call was (d) There is probable cause for belief that the facilities from

exclusivelydoneby federal agents and was lawful under federal Vsisconsin law ) . . .
did not govern its admissibility into evidence ifederal prosecution, notwithstand V_Vh|Ch- or the p_Iace where, the wire, electrooicoral communica
ing that the telephone call may have been a privileged communication uisgtenW tionsare tobe mtercepted are belng used, or are about to be used,
sinlaw. United States.\Beni, 397 F Supp. 1085 in connection with the commission of théeofse, or are leased to,

. . . . listedin the name of, or commonly used by the person.
968.30 Procedure for interception of wire, electronic - . . .
or oral communications. (1) Each application for an order __(4). Eachorder authorizing or approving the interception of
authorizingor approving the interception of a wire, electronic dpnywire, elgctro_nlc or oral commu_nlcatlon shall specify: .
oral communication shall be made in writing upon oatafinma- (&) The identity of the person, if known, whose communica
tion to the court and shall statiee applicang authority to make tionsare to be intercepted; o N
theapplication and may bepon personal knowledge or informa  (b) The nature and location of the communications facilities
tion and belief. Each application shall include the following infowhich, or the place where authority to intercept is granted and the

mation: meansby which such interceptions shall be made;

(a) The identity of the investigative or law enforcemefitef (c) A particular description of the type of communication
makingthe application, and thefifers authorizing the appliea soughtto be intercepted and a statement of the particuiensé
tion. to which it relates;

(b) A full and complete statement of tfects and circum (d) The identity of the agen@uthorized to intercept the cem
stancesrelied upon by the applicant, to justify the applicant'municationsand of the person authorizing the application; and

belief that an order should be issued, including: (e) The period of time duringhich such interception is autho
1. Details of the particulasffense that has been, is being, ofized, including a statement whether or not the interception shall
is about to be committed; automaticallyterminate when the described communication has

2. A particular description of the nature and location of tHeeenfirst obtained. _ _ _
facilities from which or the place where thbemmunicationisto ~ (5) No order entered under this section may authorize or

be intercepted; approvethe interception of any wire, electronic or oral commu
3. A particular description of the type of communication§icationfor any period longer than is necessary to achieve the
soughtto be intercepted; and objective of the authorization, nor in any event longer than 30

. . . - days. The 30—day period begins on the earlier of the day on which
oﬁeﬁ'se;mg &%%Ztgﬁooéxfniggi}soonns’ ;frek?(;)\{)vglinctce)pg:rg[ﬁggg thethe investigative or law enforcementfioer first begins to con
" ductan interception undehe order or 10 days after the order is

(c) Afulland complete statement whether or not other investintered. Extensions of an order may be granteat, only upon
gativeprocedurefiave been tried and failed or why they reasoRypplicationfor an extension made in accordance with Ljpand
ably appear to be unlikely to succeed if tried or to be too dangge court making the findings required by s(®). The period of
ous. extensiorshall be no longer than the authorizing judge deems nec

(d) A statement of the period of time for which theerception essaryto achieve the purposes for which it was granted and in
is required to be maintained. If the nature of the investigaioneventbe for longer than 30 daysEvery order and extension
suchthat the authorizatiofor interception should not automati thereofshall contain a provision that the authorization to intercept
cally terminatewhen the described type of communication hashall be executed as soon as practicable, sfeltonducted in
beenobtained, a particular description of facts establishing-prokucha way as to minimize the interception of communications not
ablecause to believe that additional communications for the saotberwisesubject to interception under this chapéerd must ter
type will occur thereafter minate upon attainment of the authorized objective, oaity

(e) A full and complete statemeat the facts concerning all eventin 30 days. In thevent the intercepted communication is
previousapplications known to the individual authoriziagd in & code or foreign language, and an expethat foreign lan
making the application, made to any court for authorization @uageor code is noteasonably available during the interception
intercept,or for approval of interceptions of, wire, electronic oP€riod,minimization may beccomplished as soon as practicable
oral communications involving anyf the same persons, facilitiesafter the interception.
or places specified in the application, and the action takeheby  (6) Wheneveran order authorizing interceptigentered pur
courton each such application; and suantto ss.968.28to 968.33 the ordemay require reports to be
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made to the court which issued the order showing what progres¢9) (a) Any aggrieved person in any trial, hearing or proeeed
hasbeen made toward achievement of the authorized objecting in or before any court, departmenfjagdr, agencyregulatory
and the need for continued interception. Such reports 8eall body or other authority of this state, or a political subdivision
madeat such intervals as the court requires. thereof,may move before the trial court or the court granting the
(7) (@) The contents of any wire, electromic oral commu  Original warrant to suppress the contents of any intercepted wire,
nication intercepted by any means authorized by96&.28to  electronicor oralcommunication, or evidence derived therefrom,
968.37shall, if possible, be recorded on tape or wire or other cofn the grounds that the communicatiers unlawfully inter
parabledevice. The recording of the contents of any wire -elegeptedithe order of authorization or approval under whichas
tronic or oral communication under this subsectbiall be done intercepteds insuficient on its face; or the interception wast
in such way as will protect the recording from editing or othépadein conformity with the order of authorization or approval.
alterations. Immediately upon the expiration of the period of th&he motion shall be made before the trial, hearing or proceeding
orderor extensions thereof all such recordings and records ofiéiessthere was no opportunity to make the motion or the person
intercepted wire, electronic or oral communication shall be filegas not aware of the grounds of the motion. If the motion is
with the court issuing the order and the court stralér the same granted,the contents of thiatercepted wire, electronic or oral
to be sealed. Custody of the recordings and records shall be whemmunicationpr evidence derived therefrom, sHadl treated as
ever the judge handling the application shall ordéreyshallnot havingbeen obtained in violation of s868.28t0 968.37 The
be destroyed except upon an order of the issuing or denying juilgtge may upon the filingof the motion by the aggrieved person,
andin any event shall be properly kept and preserved for 10 yeangikeavailable to the aggrieved person or his or her codosel
Duplicaterecordings and other records may be made for useigpectionsuch portions of the intercepted communication or evi
disclosure pursuant to the provisions for investigations underdence derived therefrom as the judge determines to beiintehe
968.29(1) and(2). The presence of the seal provided for by thigstof justice.
subsectionpr a satisfactory explanation for the absence thereof, (b) In addition toany other right to appeal, the state shall have
shallbe a prerequisite for the use or disclosure of the contentst@#right to appeal:
any wire, electronic or oral communication or evidence derived 1 From an order granting a motitmsuppress made under

therefromunder s968.29 (3) par.(a) if the attorney general or district attorney certifieshio

(b) Applications made and orders granted unde®&8.28t0  judgeor other diicial granting such motion that the appeal is not
968.33together with all other papers and records in connectigiteredfor purposes of delay arsthall be diligently prosecuted as
therewithshall be ordered sealed by the court. Custody of tlitthe case of other interlocutory appeals or under such rules as the
applicationsorders and other papers and records shall be-whetfipremecourt adopts; or
everthe judge shall orderSuch applications and orders shall be 5 - grom an order denying an application for an order of autho
disclosedonly upona showing of good cause before the judge ang tjon or approval, and such an appeal shall beaete and shall
_shdall not 3e destroyedteXﬁeﬁ)ttl) orlfiertcf)f thl%lssumg or denyingpein camera in preference to all other pending appeals in accord
judge,and in any event shall be kept for 10 years. ancewith rules promulgated by the supreme court.

(c) Any violation of this subsection may be punished as con (10) Nothing in ss.968.28t0 968.37 shall be construed to
tempt of court. _ allow the interceptiorof any wire, electronic or oral communica
N (d) Within a re_aso_nable time but not later than 90 days after #f¢n between an attorney and a client.
filing of an application for an order of approval under. ffar  History: 1971 c. 405.93; 1981 c. 33%.26; 1987 a. 3991993 a. 486
which is denied or the termination of the period of an order orAithougha taped telephone conversation was obtained without a courttbeler
extensionghereof, the issuing or denying judge shall cause to priendanbpened the door to the tapeldmission bextensive reference to the tape
servedon the persons named in the order or the application é}%f&'_p,&g;”?ggi)c_ ase-in-chief. State Albrecht,184 Ws. 2d 287516 N.W2d
such other parties to intercepted communications as the judgene statemay incorporate intercepted communications in a criminal complaint if

determinesds in the interest of justice, an inventory which shalthe complaintis filed under seal. Unilateral public disclosure of such communica
include notice of: tionsin a complaint while not authorized does sigbject the communication to sup
. . . pressionput may entitle the defendant to remedieder s. 968.31. StateGilmore,
1. The fact of the entry of the order or the application. ~ 201Wis. 2d 820549 N.Ww2d 401(1996),94-0123
: : uppressiomf wire communications is reserved for those that are illegally-inter
,2' The date ,Of the en;ry and the pe”Qd of aUthonze,d’ appm\é%ﬁredand does not apply to legally intercepted communications that are improperly
or disapproved interception, or the denial of the application. disclosed. State vGilmore,201 Ws. 2d 820549 N.w2d 401(1996),94-0123
3. The fact that durlng the pe”od WirE, electronic or oral_corr‘Jl Communicationprivacy: A legislative perspective. Kastenmdieavy & Beier

municationswere or were not intercepted. 9BOWLR 715 (1989).

(€) The judge mayupon the filingof a motion, make available ggg 31  Interception and disclosure of wire, electronic
to such person or the perssigounsel for inspection in the manneg, oral communications prohibited. (1) Except as other
providedin ss.19.35and19.36such portions of thantercepted wise specifically provided in s€96.630r968.28t0 968.3Q who-

communicationsapplications and orders as the judge determinggercommits any of the acts enumerated in this sectignilty
to bein the interest of justice. On an ex parte showing of gogg 5 Class H felony:

causeto the issuing judge the serving of the inventory required by . . .
this subsection may be postponed. The judge shall review Sucf‘agtﬁgﬁe'gﬁggﬁl%'?ﬁfgffeptf’oﬁtitrgﬁs tt(t)olri];etgggptmglrire\?vire
postponement the end of 60 days and good cause shall be sho"i}Yw rp I ept p pt, any ,
prior to further postponement. electronicor ora communication.

(8) The contents of any intercepted wire, electronic or oral (2) Intentionally uses, attempts to use or procures any other
communicationor evidencederived therefrom shall not be PErSonto use or attempt to use any electronic, mechanical or other

receivedin evidence or otherwise disclosed in any trial, hearir%ewceto_ intercept any oral communlcatlon.

or other proceeding in any court of this state unless each party  (€) Discloses, or attempte disclose, to any other person the
lessthan 10 days before the trial, hearing or proceeding, has bEeRtentsof any wire, electronic coral communication, knowing
furnished with a copy of the court Ordeand accompanying or haV|ng r.eason tO know that the |nf0r:mat|0n was Obta!ned
application, under which the interception was authorized dhroughthe interception of a wire, electronic or oral communica
approved. This 10-day period may be waived by the judge if H&N in violation of this section or under circumstances constitut
or she finds that it was ngossible to furnish the party with theing violation of this section.

aboveinformation 10 days before the trial, hearing or proceeding (d) Uses, or attempts to use, the contents of any wire, electronic
andthat the party will not be prejudiced by the delay in receivingr oral communication, knowing or having reasokriow that the

the information. informationwas obtainethrough the interception of a wire, elec
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tronic or oral communication in violation of this section or underonic communication, or a user of that service, from fraudulent,

circumstancesonstituting violation of this section. unlawful or abusive use of the service.

(e) Intentionally discloses the contents of any cebdgctronic (2m) Any person whose wire, electronic or oral communica
or wire communication obtained by authority of €68.28 tionis intercepteddisclosed or used in violation of £68.28to
968.29and968.3Q except as therein provided. 968.37shall have a civil cause of action against any person who

() Intentionally alters any wire, electronic or oral communicanterceptsdiscloses or uses, or procures any ofieeson to inter
tion intercepted on tape, wire or other device. cept,disclose, or use, the communication, and shall be entitled to

(2) Itis not unlawful under s€68.28to 968.37 recoverfrom any such person:

a) For an operator of a switchboard, or dicef, employee (a) Actual damages, but not less than liquidated damages com
or gg)ent of anypprovider of a wire or electronic comrrIC:ur%/i(:r:ltio‘?w_e(}l""t the rate of $100 a day for eatdy of violation or $1,000,
service,whose facilities are used in the transmission of a wire Wplcheverls_hlgher,
electroniccommunication to intercept, disclose or use that-com (b) Punitive damages; and
municationin the normal course of his or her employment while (c) A reasonable attornesyfee and other litigation costs rea
engagedn any activity which is a necessary incident to the rendionably incurred.

tion of his or her service or to the protection of tigtits or prop (3) Goodfaith reliance on a court order or on9§8.30 (7)

erty of the provider of that service, except that a providenvaf@  shallconstitute a complete defense to any civil or criminal action
or electronic communication service shalbt utilize service proughtunder ss968.28t0 968.37

observingor random monitoring except for mechanical or servicepistory: 1971 c. 4055.92, 93, 1977 c. 2721985 a. 2971987 a. 3991989 a. 56

quality control checks. 1991a. 2941997 a. 2832001 a. 109

; ; .~ The testimony of an undercovglice oficer who was carrying a concealed
(b) F_OI’ aperson aCtmg_ un_der color of law to |nt_ercept a W'r(,gavesdropping;levice under sub. (2) is not the product of the eavesdropping and is
electronicor oral communicationyhere the person is a party tOadmissible even assuming the eavesdropping was unconstitutional. . Staiehy

the communication or one of the parties to the communicéiien 72AVr\f$r-1 &’—_dg]glz“%of\‘-‘(’)‘thelgé(tlf;%).t he authorities in a lawul, abeieptitious
. . . . individual, who volu i ui ities i ul, atheiteptitious,
given prior consent to the interception. investigationdoesnot commit an injury against the investigated party under sub. (2)

(c) For a person not acting under color of law to intercept(@ simply by participation. Undercover informants must surely realize that evidence
i : F ot ; theyreceivemay be potentially harmful to the get of the investigation, but this is
wire, electronlc_or c_>ra| communication whehe p(_arson IS a party not the type of injuriousict contemplated by the statute. Statdaloney 2005 WI
to the communication or where one of the parties to the commu, 281 Ws. 2d 595698 N.w2d 58303-2180 o
nication has given prior consent to the interception unless thélo?seﬂl{ng,er Stub- gﬁ) t(tt)%may be eﬁpreSjs Olr implied d;irgact frO_rlrll Surroulndt*ag cir
At e mstancedndicating that the person knowingly agreedtte surveillance. In the
co_m_munlcatlor]s |nterc_epted fO_I’ the purpose_ of _Commlttmg an risonsetting, an inmate has given implied consent to electronic surveillance when
criminal or tortious act in violationf the constitution or laws of he or she has meaningful notice that a telephoneisalibject to monitoring and

the United States or of any state or for the purpose of committi2 Owingggg Ef?eihﬁle\fé groceegs Zwtzh the call. Steiley, 2005 WI App 203,
any other injurious act. 1S- 4704 N.W2d 63504-2321

i . Theuse of the “called party control device” by the communications commen car
(d) For any person to intercept or access an electronic commt to trace bomb scares and other harassing telephone calls would not violate any

nicationmade through an electronic communication system tHa if used with the consent of the receiving paBp Atty Gen. 90.

is configured so that the electronic communication is readigl . )
accessibldo the general public. 68.32 Forfeiture of contraband devices.  Any elec

. . P frenic, mechanical, or other intercepting device used in violation
is t(rg%an?lirttaeTjY person to intercept any radio communication thoggs.968.31 (1)may be seized amntraband by any peacdioér

and forfeited to this state in an action by the department of justice
1. By any station for the use of the general public, or thghqerch. 778 y P J

relatesto ships, aircraft, vehicles or persons in distress; History: 1979 c. 3%5.92 (8)
2. By any governmental, law enforcement, civil defense, pri
vatelandmobile or public safety communications system, inclu®68.33 Reports concerning intercepted  wire or oral
ing police and fire, readily accessible to the general public; communications. In January okach yearthe department of
3. By a station operating on an authorized frequency withi#sticeshall report to the administrativefio of the UnitedStates
the bands allocated to the amateaitizens band or general mobilecourtssuch information as is required to be filedliyUSC 2519
radio services; or A duplicate copy of the reporghall be filed, at the same time,

4. By any marine or aeronautical communications systemVith the ofice of the director of state courts.
. History: 1973 c. 1%.37;1977 c. 18%.135 Sup.Ct. Order88 Wis. 2d xiii (1979).
(f) For any person to engage in any conduct that:

1. Is prohibited by section 633 of the communications act 968.34 Use of pen register or trap and trace device
1934;0r restricted. (1) Exceptas provided in this section, no person

2. Is excepted from the application of section 705 (a) of thmay install or use a pen registera trap and trace device without
communicationsct of 1934 by section 705 (b) of that act. first obtaining a court order underd68.360r18 USC 3123r50

(g) For any person to intercept any wire or electronic commi{SC 1801to 1811
nicationthe transmission of which is causing harmful interference (2) The prohibitionof sub.(1) does not apply with respect to
to any lawfully operating station or consumer electronic equithe use of gpen register or a trap and trace device by a provider
ment,to the extent necessary to identify the sowfdbe interfer  of electronic or wire communication service:
ence. (a) Relating to the operation, maintenance and testing of a wire
(h) For users of the same frequetayntercept any radio com or electronic communication service tr the protection of the
munication made through a system that utilizes frequencies marghts or property of the provideor to the protectioof users of
toredby individuals engaged in the provisiontioe use of the sys thatservice from abuse of service or unlawful use of service;

tem, if the communication is not scrambled or encrypted. (b) To record the fact that a wire or electronic communication
(i) To use a pen register or a trap and trace device as authonzedinitiated or completed in order to protect the providaother
underss.968.34t0 968.37 or provider furnishing service toward the completion of the wire

(i) For a provider of electronic communication service tgommunicationpr a user of that service, from fraudulent, unlaw
recordthe fact that a wire or electronic communication was-initful or abusive use of service; or
atedor completed in order to protect the provjdamother pro (c) Where the consent of the user of that service has been
vider furnishing service toward the completion of the wire or-eleobtained.
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(2m) The prohibition of sub(1) doesnot apply to a telephone 968.37 Assistance in the installation and use of a pen
calleridentification service authorized underl86.207 (2) register or trap and trace device. (1) Upon the request of
(3) Whoeverknowingly violates sub(1) may be fined not the attorney general, a district attorney or aficef of a law
morethan $10,000 or imprisoned for not more tiSamonths or €nforcementgency authorizetb install and use a pen register

both. underss.968.28t0 968.37 a provider of wire or electronic cem
History: 1987 a. 3991991 a. 268269 1997 a. 2832001 a. 109 municationservice, landlord, custodian or othparson shall fur
nish the investigative or law enforcemenfioér forthwith all
968.35 Application for an order for a pen register or a information, facilities and technicalassistance necessary to

trap and trace device. (1) The attorney generalr a district accomplishthe installation of the pen register unobtrusively and
attorneymay make application fan order or an extension of anwith a minimum of interference with the servidhat the person
orderunder s968.36authorizing or approvinthe installation and soordered by the court accords the party with respashom the
useof a pen register or a trap and trace device, in writing undestallationand use is to take place, if the assistance is directed by
oath or equivalent dirmation, to a circuit court for the county a court order under £68.36 (5) (b)

wherethe device is to be located. (2) Uponthe request of the attorney general, a district attorney
(2) An application under sulfl) shall include all of the fel or an oficer of a law enforcement agency authorized to receive the
lowing: resultsof a trap and trace device undera&8.28t0968.37 a proe

(a) The identity of the person making the application and tiéder of a wire or electronic communication service, landlord,
identity of the lawenforcement agency conducting the investig&ustodianor other person shall install the device forthwith on the
tion. appropriatdine and shall furnish the investigative or law enferce

(b) A certification by theapplicant that the information likely ment officer all additional information, facilities and technical
to be obtaineds relevant to an ongoing criminal investigatiorgSSistancéncluding installation and operation tie device unob

beingconducted by that agency trusively and with a minimum of interference with teervices _
History: 1987 a. 399 that the person so ordered by the court accords the party with
respectto whom the installation and use is to take place, if the
968.36 Issuance of an order for a pen register or a trap installationand assistance is directed by a court order under s.

and trace device. (1) Upon an application made under s968.36(5) (b) Unless otherwise orderég the court, the results
968.35 the court shalenter an ex parte order authorizing th@f the trap and trace device shall be furnished to freeobf alaw
installationand use of a pen register or a trap and trace devRigforcementgencydesignated bthe court, at reasonable inter
within the jurisdiction of the court if the court fintdsat the appli  valsduring regular business hours for the duration of the order
canthas certified to the court that the information likely to be (3) A providerof a wire or electronic communication service,
obtainedby the installation and use is relevant to an ongoing criandlord, custodian or other person who furnishes facilites

inal investigation. technicalassistance under this section shall be reasomaloty
(2) An order issuedinder this section shall do all of the-fol pensatedor the reasonable expenses incurred in providing the
lowing: facilities and assistance.

(a) Specify the identityif known, of the person to whom is  (4) No cause of action may lie in any court against any pro
leasedor in whose name is listed the telephone line to which thvéder of a wire or electronic communication service, iticefs,

pen register or trap and trace device is to be attached. employeesor agents or other specified persons fooviding
(b) Specify the identityif known, of the person who is the sub information, facilities or assistance in accordance with the terms
ject of the criminal investigation. of a court order under 868.36

(c) Specify the number and, if known, the physical location of (5) A good faith reliance on a court ordaregislative authori
the telephone line to which the pen register or trap and thegiee  Zationor a statutory authorization iscamplete defense against
is to be attached and, in the case of a trap and trace device,the &4civil or criminal action brought under $368.28to 968.37
graphiclimits of the trap and trace order History: 1987 a. 399

(d) Provide a statement of thdefse to which the information
likely to be obtained by the pen register or trap and trace de
relates.

V968.38 Testing for HIV infection and certain  diseases.
(E? In this section:

. . e (@) “Health care professional” means a physician or a+egis
_(e) Direct, upon the request of the applicant, the furnishing ?(I:rednurse or licensed practical nurse who is licensed under ch.
information, facilities and technicalassistance necessary to

accomplishthe installation of the pen register or trap and traé‘eﬂ']‘

deviceunder s968.37 (b) “HIV" means any strain of human immunodeficiency
(3) An order issued under this section shall authotim virus, which ca_uges acquired mmgnodt_efnme_ncy syndrome.

installationand use of a pen registara trap and trace device for (bm) “Physician” has the meaning given ir88.01 (5)

a period not to exceed 60 days. (c) “Sexually transmitted disease” has the meaning given in s.
(4) Extensionsof the order may be granted, but only upon af®2-11(1).

applicationfor an order under 868.35and upon the judicial find (d) “Significantly exposed” has the meaning given ia52.15

ing required by sub(1). The period of extension shall be for g1) (em)

periodnot to exceed 60 days. (2) In a criminal action under £40.225 948.02 948.025
(5) An order authorizing or approving the installation asd 948.05 948.06 948.085 or948.095 if all of the following apply

of a pen register or a trap and trace device shall direct that: thedistrict attorney shall apply to the circuit court for his or her
(a) The order baealed until otherwise ordered by the courgountyto order the defendant to submit to a test or a series of tests

and administeredy a health care professionaldetect the presence

(b) The person owning or leasing the line to which the pen rﬁ%w’ antigen or nonantigenic producsHIV, an antibody to

isteror a trap and trace device is attached, or who has been ordefegor & sexually transmitt_?_déii_sease dodlisclose the results
by the court to provide assistance to the applicant, not disclose Qhd€ test or tests as specified in sib.(a)to (c):

existenceof the pen register or trap and trace device oetie (a) The district attorney has probable causketiteve that the

tence of the investigation to the listed subscribeto any other defendantassignificantly exposed the alleged victim or victim.

person, unless or until otherwise ordered by the court. If the defendant is convicted or found gatity by reason of men
History: 1987 a. 399 tal disease or defect, this paragraph does not apply
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(b) The alleged victim or victim whis not a minor or the par applies;or, subject to 971.13 (4) after the determination theite
entor guardian othe alleged victim or victim who is a minordefendanis not competent, if sul§3) (d) applies. The court shall
requestghe district attorney to so apply for an order give the district attorney and the defendant notice of the hearing

(2m) In a criminal action under €46.43(2m), the district atleast 72 hours prior to the hearing. Tdefendant may have
attorneyshall apply to theircuit court for his or her county for ancounselat thehearing, and counsel may examine and cross-
order requiring the defendatatsubmit to a test or a series of test§xaminewitnesses. If the court finds probable cause to believe
administerecby a health care professionaldetect the presence thatthe act or alleged act of the defendant that constitutes a viola
of communicable diseases and to disclose the results of the te§08r0f s.946.43 (2m)carried a potential for transmittingcam:
testsas Specified ”$ub(5) (a)to (C), if all of the fo”owing app'y municabledisease to the victim or a”eged victim and involved the

s . defendant’sblood, semenyomit, saliva, urine or feces or other
(a) The district attorney has probable causkdiieve that the : ’ ' ’
actor alleged act of the defendant thanstitutes a violation of s. bodily substance of the defendant, the court shelér the defend

: ; s : tto submit to a test or a series of tests administeyedhealth
946.43(2m) carried a potential faransmitting a communicable 2" . =
diseaséto t?’le victim oF; alleged victim anitmgolved the defen careprofessional to detect the presence of any communidable

; : : ; sethat was potentially transmitted by the act or alleged act of the
gﬁggﬂggﬁ’tﬁgrggpénv(?::l'tt’ saliva, urine or feces or other bOd@Zfendant. The court shall require the health care professional

o L . . who performs the test to disclose the test results tdefendant.

(b) The alleged victim or victim whis not a minor or the par The court shall require the health care professional who performs
entor guardian othe alleged victim or victim who is a minorhe test to refrain, notwithstanding2&2.15 (4) (c)if applicable,
requestghe district attorney to apply for an order from making the test resulisart of the defendamst’permanent

(3) Thedistrict attorney may apply under siiB) or (2m)for medicalrecord and to disclose the results of the test to any of the
anorder at any of the following times, and, within those timellowing:

shalldo so as soon as possible so as to enable the court to providg) The alleged victim or victim, if the alleged victimactim

timely notice: is not a minor
(a) Ator after the initial appearance and prior to the prelimi () The parent or guardian of the alleged victim or victim, if
nary examination. thealleged victim or victim is a minor

_ (b) If the defendant waives the preliminary examination, atany (c) The health care professionaho provides care to the
time after the court binds the defendant over for trial and befo&ﬁegedvictim or Victim, upon request by the a"eged victim oFf vic

averdict is rendered. tim or, if the alleged victimor victim is a minarby the parent or
(c) At any timeafter the defendant is convicted or is found na@uardianof the alleged victim or victim.
guilty by reason of mental disease or defect. History: 1991 a. 2691993 a. 2732, 183,227,495, 1995 a. 4561997 a. 1821999

. . a.188 2005 a. 277
(d) If the court has determined thae defendant is not compe Acquittal on a chage of sexual intercourse with a minor did not prevent an order

tentto proceed under 971.14 (4)and suspended the criminalfor HIV testing following a conviction for sexual assault; the test is probable cause
i 1 inati dis not governed by the outcome of the trial. Stafearr 182 Ws. 2d 349513

proceedingsat anytime after the determination that the defendalf\lpw_2d 847 (Ct. Aop. 1994).

is not competent to proceed.

(4) Thecourt shall set a time for a hearing on the matter undgsg 40 Grand jury. (1) SELECTIONOF GRAND JURY LIST. Any
sub.(2) during the preliminary examination, if s8) (a)applies;  judge may in writing, order the clerk of circuit coutd select a
afterthe defendant is bound over for trial and before a veislictyrandjury list within a specified reasonable time. The clerk shall
renderedif sub.(3) (b) applies; after conviction or a finding of notselectfrom the prospective juror list for the county the nawfes

guilty by reason of mental disease or defect, if €b(c) applies; notfewer than 75 nor more than 150 persons to constitute the pro
or, subject to s971.13(4), after the determination that the defendspectivegrand juror list. The list shall be kept secret.

antis notcompetent, if sul(3) (d) applies. The court shall give 3) EXAMINATION OF PROSPECTIVEJURORS. At the time set for
thedistrict attorney and the defendant notice of the hearing at Iﬁprospective grand jurors to appetie judge shall and the dis

72 hoursprior to the hearing. The defendant may have counsel @l attormey or other prosecutingfiokr may examine the pro

the hearing, and counsel may examarel cross—examine Wit gy ctivejurors under oath a@fiirmation relative to their qualifica
nesseslf the court finds probable cause to believe that the defequnsto serve as grand jurors and the judge shall excuse those who

ant has significantly exposed the victim or alleged victim, thg,o gisqualified. and mav excuse others reason which
courtshall order the defendant to submit to a test or a series of tgg sgroper to' the judgey. oty

administerecby a health care professionaldetect the presence (4) ADDITIONAL GRAND JURORS. If after such examination

of HIV, antigen or nonantigenic produdfHIV, an antibody to . > o SO
HIV or a sexually transmitted diseasghe court shall require the fewerthan 17 grand jurors remain, additional prospective jurors
§1Ilbe selected, summoned and examimetil there are at least

healthcare professional who performs the test to disclose the it -
resultsto the defendant. The couwghall require the health care[%gquahf"ad jurors on the grand jury .
professionalvho performs théest to refrain, notwithstanding s.  (6) TIME GRAND JURORSTO SERVE. Grand jurorsshall serve for
252.15(4) (c) from making the test results part of the defendan Period of 31 consecutive days unless more dayseaessarjo
permanentmedical record and tisclose the results of the test td’:gmpleteserwce in a particular proceeding. The judge may dis

any of the following: chargethe grand jury at any time. . o
(a) The alleged victim or victim, if the alleged victimwctim (7) ORDERSFILED WITH CLERK. All orders mentioned in this
is not a minor sectionshall be filed with the clerk of court.

(b) The parent or guardian of the alleged victim or victim, if (8) INTERCOUNTY RACKETEERING AND CRIME. When a grand
thealleged victim or victim is a minor jury is convened pursuant to this secttorinvestigate unlawful

(©) The health care professionaho provides care to the activity under s165.7Q and such activity involvesiore than one
allegedvictim or victim, upon request by the alleged victim or Viccounty,lncludlng the county where the petition for such grang

tim or, if the alleged victirror victim is a minorby the parent or is filed, then if the attorney general approves, all expenses of such

guardianof the alleged victim or victim proceedingshall be chayed to the appropriatiaimder s20.455
: 1) (d).

(5) Thecourt shall set a time for a hearing on the matter undefiistory: 1971c. 1255.522 (1) 1977 c. 2%.1656 (27) 1977 c. 18%s.95, 135
sub. (2m) during the preliminary examination, if su{8) (a) 1977 c. 3181977 c. 44%.210, 1977 c. 449$Iats. 1977 s. 756.10991 a. 39Sup.
applies;after the defendant is bound over for trial and beforera Ct Order No.96-08 207 Ws. 2d xv (1997); Stats. 1997 s. 968.40. .
Ll . L L L A claim of grand jury discrimination necessitates federal habeas corpus.review
dictis rendered, if sul§3) (b) applies;after conviction or a finding Rrosev. Mitchell, 443 US. 5451979).

of not guilty by reason of mental disease or defect, if )H(c) The grand jury in Wsconsin. Cdey, Richards, 58 MLR 518.
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968.41 Oath or affirmation of grand jurors.  Grand jurors 968.46 Secrecy. Notwithstanding s757.14 all motions,
shall, before they begin performance of their duties, solemnigcluding but not limited to those for immunity or @ivilege,
swearor afirm that they will diligently inquire as to all mattersbroughtby a prosecuting @iter or witnessappearing before a
andthings which come before the grand jury; that they will keggrandjury shall be made, heard and decided in compieteecy
all matters which come before the grand jury secret; that they vaidnot in open court if the prosecutindiogr or witness bringing
indict no person for eny)atredor malice; that they will not leave the motion or exercising the immunity or privilege so requests.
any person unindicted for love, fedavor, affectionor hope of  History: 1979 c. 291Sup. Ct. Order No96-08 207 Ws. 2d xv (1997); Stats.
reward;and that thewvill indict truly, according to the best of their1997s. 968.46.
understanding.

History: 1975 c. 945.91 (12) 1977 c. 18%.95; Stats. 1977 ¥56.1; Sup. Ct. 968.47 District attorney, when to attend. = Whenever
OrderNo.96-08207 Ws. 2d xv (1997); Stats. 1997 s. 968.41. requiredby the grand jury it shall be the duty of the district attor

. . . ney of the county to attend them for the purpoexamining wit

968.42 Presiding juror and clerk. ~ The grand juryshall nessesn their presence or of giving them advice upon any legal
selectfrom their number a presiding juror and a clerk. The clefigatter,and to issue subpoenasd other process to bring up wit
shall preserve the minutes of the proceedings before them andhalises.

exhibits. History: 1977 c. 18%.95; Stats. 1977 s. 756.15; Sup. Ct. Order 9&-08 207
History: 1977 c. 18%.95; Stats. 1977 s. 756.12; Sup. Ct. Order 8808 207  Wis. 2d xv (1997); Stats. 1997 s. 968.47.
Wis. 2d xv (1997); Stats. 1997 s. 968.42.

968.48 Attendance; absence; excuse; number
968.43 Reporter; salary; assistant. (1) Every grand jury required for grand jury session; number required to
shallwhen ordered by the judge ordering such grand @mploy concur inindictment. Each grand juror shall attend every-ses
oneor more reporters to attend their sessions and to make and ts#on of the grand jury unless excused by the presiding.jurbe
scribea verbatim record of all proceedings had before them. presidingjuror may excuse a grand juror from attending a grand
(2) Before assuming the duties undehis section, each jury session only for a reason which appears to the presiding juror
reportershall make and file an oath ofighation faithfully to in his or her discretion as good andisignt cause for the excuse.
recordand transcribe all of the proceedings befbeegrand jury NO business may be transacted at any session of the grarad jury
andto keep secret the matters relative to the proceedings. EWtch less than 14 members of the grand jury are in attendance
reportershall be paicut of the county treasury of the county irRdno indictment may be found by any grand jury unless at least
which the service is rendered such sum for compensation akglCf their number shall concur in the indictment.
expensesas shall be audited and allowed as reasonable by €59, égg)c;'sltgzss'_gfég}ast_sg%%?zg' 756.16; Sup. Ct. Order 9:0§ 207
courtordering the grand jurfach reportemay employ on his or
herown account a person o transcribe the testimonpesited 968 49  Fine for nonattendance.  Any person lawfully sum
ings of the grand jurybut beforeentering upon the duties undemonedto attend as a grand juror who fails to attend witioyt
this subsection, the person shall be required to make and filesgfficientexcuse shall pay a fine not exceeding $40, which shall
oathor afirmation similar to that required of each reparter beimposed by the court to which the person was summoned and
(3) Any person who violatean oath or dirmation required shallbe paid into the county treasury

by sub.(2) is guilty of a Class H felony History: Sup. Ct. Order Nd®6-08 207 Ws. 2d xv (1997).
History: 1977 c. 18%.95; Stats. 1977 s. 756.13; Sup. Ct. Order 9&:08 207
Wis. 2d xv (1997); Stats. 1997 s. 968.4897 a. 2832001 a. 109 968.50 Report progress and return indictments. A

i L ~grandjury may report progress and return indictmeate court
968.44 Witnesses. The presiding juror of every grand juryfrom time to time during its session and until disgfear.
andthe district attorney or other prosecutinfjoefr who is before  History: 1977 c. 18%.95; Stats. 1977 s. 756.17; Sup. Ct. Order $&-08 207
the grand jury may administer all oaths anfirafations in the Wii- 2d X\l/j(1997); ?tatS- 1992‘3"%68'310' " eaislative function: theref
mannerprescribed by law to witnesses who appear beforeithie o5 cce ot inconnected to an indictment may not be made public. State ex rel.
for the purpose of testifying in any matter of which the W|tness%5|edonia,_ Racine County CZ8 Ws. 2d 429254 N.W2d 317(1977).
havecognizance. At the request of the cothe presiding juror
shallreturn to the court a list, under his or her hand, of all witnes€88.505 Procedure upon discharge of grand jury

who are sworn beforthe grand jury That list shall be filed by the Whenthe grand jury is dischged the clerk shall collect all trén

clerk of circuit court. scriptsof testimony minutes of proceedings, exhibits and other
History: 1977 c. 18%.95, 1977 c. 449Stats. 1977 s. 756.14; Sup. Ct. Order Norecordsof the grand juryanddeliver them as the jury directs either
96-08 207 Ws. 2d xv (1997); Stats. 1997 s. 968.44. to the attorney general or to the district attormeypon approval
. . . . of the court delivethem to the clerk of the court who shall
968.45 Witness rights; transcripts. (1) Any witness imnoundthem subject to the further order or orders of the court.

appearingoefore a grand jury may have counsel present, but thejstory: 1977 c. 18%.95; Stats. 1977 s. 756.18; Sup. Ct. Order 96-08 207
counselshall not be allowed to examine his or her client, cros8vs. 2d xv (1997); Stats. 1997 s. 968.50997 a. 35.586.

examineother witnesses orguie before the judgeCounsel may

consultwith his or her client while befora grand jury|f the 968.51 Indictment not to be disclosed. ~No grand juror or
prosecutingfficer, attorney for a witness or a grand juelieves Officer of the court, if the court shall so ordghall disclose thiact
thataconflict of interest exists for an attorney or attorneys te refatany indictment for a felony has been found againspanson
resentmore than one witnessefore a grand jurthe person so notin custody or under recognizance, otherwise than by issuing
believingmay make anotion before the presiding judge to-disOf €xecuting process on such indictment, until such pefissn
qualify the attorney from representing mdiean one witness beenarrested.

beforethe grand juryA hearing shall be held upon notice with th@vig"sztg% (1199277)9-;21@9l5§§;a§égg75§- 756.19; Sup. Ct. Ordhio. 96-08, 207
burdenupon the moving party to establish the conflict. ' ’ ’ A

(2) No grand jury transcript may be made public until the tri@68.52 Votes not to be disclosed. No grand juror mape
of anyone indicted bthe grand jury and then only that portion okllowedto state or testifyn any court in what manner he or she
thetranscript that is relevant and matet@athe case at hand. Thisor any other member of the jury voted on any questiefore
subsectiordoes not limit the defendasifights to discovery under them,or what opinion was expressed by any juror in relation to the

s.971.23 question.
History: 1979 c. 291Sup. Ct. Order N®6-08 207 Wis. 2d xv (1997); Stats. History: 1977 c. 18%.95; Stats. 1977 s. 756.20; Sup. Ct. Order 9-08 207
1997s. 968.45. Wis. 2d xv (1997); Stats. 1997 s. 968.52.
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968.53 When testimony may be disclosed. @ Membersof beforethegrand jury and certified by a grand jury reporter to have
thegrand jury and any grand jury reporter mayémpired by any beencarefully compared by the reporter with his or tenutes
court to testify whether the testimony of a witness examine@f testimony so taken and to be a true and correct transcript of all
beforethe jury is consistent with or ddrent from the evidence OF & specified portion of the transcript, may be receiveebin
given by the witness before the court; and they may hkso dencewith the same éct as the oral testimony of the reporter to
requiredto disclose theéestimony given before the grand jury b)}hefaCt? SO Ctertt':]'ed’ btlit the reporter may be cross-examined by
any person upon a complaint against the person for pemgury anyparty as 1o the matter

. X . History: 1977 c. 18%.95; Stats. 1977 s. 756.21; Sup. Ct. Order 96-08 207
upon trial for the ofense. Any transcript of testimony takenwis. 2d xv (1997); Stats. 1997 s. 968.53.
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