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CHAPTER 980
SEXUALLY VIOLENT PERSON COMMITMENTS

980.01 Definitions. 980.07 Periodicreexamination and treatment progress; report from the depart
980.015 Noticeto the department of justice and district attorney ment.

980.02 Sexually violent person petition; contents; filing. 980.075 Patientpetition process.

980.03  Rights of persons subject to petition. 980.08 Supervised release; procedures, implementation, revocation.

980.031 Examinations. o 980.09 Petition for dischage.

980.034 Change of place of trial or jury from another county 980.095 Procedures for dischge hearings.

980.036 Discovery and inspection. - . ) . . ;
980.038 Miscellaneous procedural provisions. 980.101 Reversalyacation orsetting aside of judgment relating to a sexually vio

980.04 Detention; probable cause hearing; transfer for examination. lent offense; efect. )
980.05 Trial. 980.105 Determination of county of residence.

980.06 Commitment. 980.11 Notice concerning supervised release or digghar

980.063 Deoxyribonucleic acid analysis requirements. 980.12 Department duties; costs.

980.065 Institutional care for sexually violent persons. 980.13  Applicability.

980.067 Activities off grounds. 980.14 Immunity.

980.01 Definitions. In this chapter: (bm) An offense that, prior to June 2, 1994, was a crime under
(1b) “Act of sexual violence” means conduct that constitutége law of this state, that is comparable to any crime specified in

the commission of a sexually violentfehse. par.(b) and that is determined, in a proceeding undes.05(3)
(1d) “Agency with jurisdiction” means thagency with the (P): to have been sexually motivated. o

authorityor duty to release or disclgarthe person. (c) Any solicitation, conspiragyr attempt to commit a crime
(1h) “Department’means the department of health and-fanﬁmder?“"“ (@), (am), (b), or (bm). )

ily services. (7) “Sexually violent person” means a person who has been

convicted of a sexuallyviolent ofense, has been adjudicated
gelinquentfor a sexually violent déénse, or has been found not
%,Iilty of or not responsible for a sexually violerfeole by reason

(1j) “Incarceration”includesconfinement in a secured correc
tional facility, as defined in s. 938.02 (15m), or a secured child ¢
ing institution, as defined is. 938.02 (15g), or a secured grou
home,as defined in s. 938.02 (15p) [confinement in a juveni
correctionaffacility, as defined in €38.02 (10p)or a residential

insanity or mental disease, defectilloess, and who is danger
ousbecause he or slsaifers from a mental disorder that makes

carecenter for children and youth, defined in $938.02 (15d) it likely that the person will engage in one or more acts of sexual
if the person was placed in the facility for being adjudicated—del?ﬂ0|en9f3', . . .,
quentunder s48.34 1993 stats., or under38.1830r 938.340n (8) “Significant progress in treatment” means thatjteeson

the basis of a sexually violentfehse. hasdone all of the following: _
NOTE: The bracketed language indicates the coect terms and coss— (&) Meaningfully participated in theeeatment program specif

referencesasmodified by 2005 Wis. Act 344 Corrective legislation is pending. jcally designed to redudeais or her risk to reéénd ofered at a
(Am) “Likely” means more likely than not. facility described under 830.065

(2) “Mental disorder” means a congenital or acquired condi (b) Participated in the treatment program at a levelvireest
tion affecting the emotional or volitional capacity that predisposesifficient to allow the identification of his or her specifreat

aperson to engage in acts of sexual violence. mentneeds anthen demonstrated, through overt behaaavill-
(3) Exceptin $5.980.075 980.09 and980.095 “petitioner”  ingnessto work on addressing the specific treatment needs.
meansthe agency or person that filed a petition undéB6.02 (c) Demonstrated an understanding of the thoughts, attitudes,
(4) “Secretary"means the secretary of headifd family ser €motions behaviors, and sexual arousal linked to his oskeual
vices. offendingand an ability to identify when the thoughts, emotions,

(4m) “Seriouschild sex ofender” means a person who ha€haviorsor sexual arousal occur _ _
beenconvicted, adjudicated delinquent or found not guilty or not (d) ~Demonstrated sfi€iently sustained change in the
responsibléby reason of insanity or mental disease, defect-or ifnoughts attitudes, emotions, and behaviors andiceht man
nessfor committing a violation of a crime specified in9g8.02 agemenbf sexual arousal suthat one could reasonably assume
(1) or (2), 948.025 (1) or 948.085against a child who had notthat,with continued treatment, the change could be maintained.
attainedthe age of 13 years. (9) “Substantially probable” means much more likely than

(5) “Sexually motivated” means that one of the purposes féot. ] . ) o
anact is for the actos sexual arousar gratification or for the (10) “Treating professional” means a licensed physician,
sexualhumiliation or degradation of the victim. licensedpsychologist, licensed social worker other mental

(6) “Sexually violent ofense” means any of the following: healthprofessional who provides, or supervises the provisfon

. T sexoffender treatment at a facility described und€8$.065
(@) Any crime specified in £940.225 (1)(2), or (3), 948.02 ™", 1993 a. 4701995 a. 25,9126 (19)1997 a. 284295 2003 a. 1872005

(1) or (2), 948.025 948.06 948.07 or 948.085 a.277, 2005 a. 434s.60t073; s. 13.93 (2) (C).
NOTE: Par. (a) is shown as affected by 2 acts of the 2008sabnsinlegislature Chapter980 creates a civil commitment procedure primarily intended to provide
and as merged by the evisor under s. 13.93 (2) (c). treatmentnd protecthe public, not to punish thefefider As such the chapter does

; 1 provide for “punishment” in violation of the constitutional prohibitions against

(@m) An .Ofense that, pr!or to June 2, 1994, wag acrime un ublejeopardy or ex post facto laws. StateQarpenterl97 Ws. 2d 252541
_thelaw of this state anthat is comparable to any crime specifiedi.w.2d 105 (1995),94-1898
in par (a). Chapterd80 doesiot violate substantive due process guarantees. The definitions

: e . of “mental disorder” and “dangerous” are not overbroad. tidemenbbligations

(b) Any crime SpeCIerd in £40.01, 940.02 940.03 940.05 under ch. 980 are consistent with the nature and duration of commitments under the
940.06 940.19 (2) (4), (5), or (6), 940.195 (4)or (5), 940.3Q  chapter. The lack of a precommitment finding of treatability is ndensive to due
940.305940.31, 941.32 943.1Q 943.32 or 948.03that is deter gzoczeasssgeqwrements. State Post,197 Ws. 2d 279541 N.W2d 15 (1995),
mlned,ln a proceedlng under@30.05 (3) (b,)'[O have been sexu Chapter980 does not violatequal protection guarantees. The ssatempelling
aIIy motivated. interestin protecting the public justifies the fifentialtreatment of the sexually vio
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lent persons subject to the chapt&tate vPost,197 Wis. 2d 279541 N.W2d 115 (b) If applicable, documentation of any treatment and the per
(1995),94-2356 . son’sadjustment to any institutional placement.

A child enticement conviction under a statute that had been repealed and recreaied ) )
undera new statute number wasexually violent dense under sub. (6), although istory: 1993 a. 4791995a. 771997 a. 205283 1999 a. 92005 a. 344434
theformer number was not listed in the new stat@te vlrish, 210 Ws. 2d 107 S+ 13:93 (2) (©)- . ) - )
565N.W.2d 161(Ct. App. 1997)96-2303 The “appropriate district attorney” u_nder_sub_. _(2) is the district attorney in the

Undersub. (7), a “mental disorder that makes it substantially probable that the g&tuntyof conviction or the county to which prisorficials propose to release the per
sonwill engage in acts of sexual violence” is a disorder that predisposesettiedf SON- In re Commitment of Goodsofi99 Ws. 2d 426544 N.w2d 611 (Ct. App.
persorto sexual violence. A person diagnosed with “antisocial persodiiyder” ~ 1996),95-0664
coupledwith another disorder may be found to be sexually violent. StaAwams,

223Wis. 2d 60588 N.W2d 336(Ct. App. 1998)96-3136 980.02 Sexually violent person petition; contents;  fil -
I

Definitionsin ch. 980 serve a legal, and not medical, function. The court will n o . . .
adopta definition of pedophilia for ch. 980 purposes. Staamelli,223 Ws. 2d I;‘g- (1) A petition alleging that a person is a sexually violent per

545,589 N.W2d 687(Ct. App. 1998)98-0733 sonmay be filed by one of the following:
Thatthe states experts opinedthat pedophilia is a lifelong disorder did not mean PR .
thatcommitment was based solely on prior bad acts ratheatpagsent condition. | (a) T,he department of Justice at ﬂuquest of the agency with

Juryinstructions are discussed. Stattatek,223 Ws. 2d 61,589 N.w2d 441(Ct.  jurisdiction over the person.
App. 1998),96-3524 L . .

As used in this chaptefsubstantial probability” and “substantially probable” both (b) If the o_Iep_artment of justice does not file a p.etItIOn under
meanmuch more likely than not. This standard for dangerousness does not vioR&"- (a), the district attorney for one of the following:

equal protection nor is the temmconstitutionallyvague. State.\Curiel,227 Ws. i i ;
2d 389 507 N.W2d 697(1999).97-1337 1. The county in which the person was convicted of a sexually

The definition of “sexually violent person” includesnduct prohibited by a pre  Violent offense, adjudicated delinquent _for a sexually vio_Ient
vious version of a statute enumerated in sub. (6) as long as the conduct prohibaséenseor found noguilty of or not responsible for a sexually vio

underthe predecessor statute remains prohibited under the current sgtatey i i i ;
Pharm.2000 W1 App 167238 W, 2d 97617 N.W2d 163 98-1542 lent offense byreason of insanity or mental disease, defect-or ill

Chapter 980 is not facially unconstitutional. Due process does not require prB§SS.

of a recent overt act in evaluating the dangerousness offémelef when there has i i i i
beena break in the éénders incarceration and thefefder is reincarcerated for non 2. The county in which the person will reside or be placed

sexualbehavior Substantive due process allows doch. 980 commitment when UPON his or her_O!iSCV@E from a Sentence_eleasa)n parole or
thereis suficient evidence of current dangerousness. There is no bright-line rule teattendedsupervision, or release from imprisonment, from ajuve

requirescurrent dangerousness to be proven by a partitygarof evidence. State pji i ili i i i
V. BUSh. 2005 WI 10283 Ws. 2d 00660 N W24 54 03-2306 glle golrrectlonal fa?lltyis_lgeflned (ljn 5938502 (1dO[?_)fro(;ngg resi
Exclusion of the conditions of a perssiprobation supervision from his ch. 980 entialcare center for children and youth, as define 8.02

trial was proper as under sub. (7) as such evidence was irrelevant in determin@ﬂ:@g), or from a commitment order

hetherh lly violent . Stathlark, 2006 W1 7 2 - -
whethen Nod 00 032068 oo Statfark, 2006 W1 78, ___ W. 2d 3. The county in which the person is in custoyler a sen

The Kansas Sexually idlent Predator Act comports with due process requiretence,a placement to a secured correctional faciigydefined in
ments,does not run afoul of double jeopardy principles, and is nex post facto g, 938.02 (15m), a secured child caring institutias defined in

law. Kansas vHendricks521 U.S. 346138 L. Ed. 2d 5011997). ! .
The constitutionality of Visconsins Sexual Predator LawStraub & Kachelski. $.938.02 (159)’ or a secured group home, as defined in s. 938.02

Wis. Law. July, 1995. (15p)[a placement to a juvenile correctional faciliag defined in
s.938.02 (10p)aresidential care center for children and youth,
980.015 Notice to the department of justice and dis - asdefined in $938.02 (15d) or a commitment order

trict attorney . (2) If an agencywith jurisdiction has control or  NOTE: The bracketed language indicates the coect terms and coss—
custodyover a person who may meet the criteria for Commitmeﬁ{erencesasmodlf.letd by 2.005 Wis. Act 34.4 Corre_ctlve legislation |fs pending.
asa sexually violent person, the agency with jurisdiction shall (1m) A petition filedunder this section shall be filed before
inform each appropriate district attorney and the department!8f Person is released or disched.
justiceregarding the person as sampossible beginning 90 days (2) A petition filed under this section shall allege that all of the
prior to the applicable date of the following: following apply to the person alleged to be a sexually viglent

(a) The anticipated dischge or release, on parole, extende§o":
supervision,or otherwise, from a sentence of imprisonment (&) The person satisfies any of the following criteria:
termof confinement in prison that was imposed for a conviction 1. The persorhas been convicted of a sexually violent
for a sexually violent dénse, from a continuous term of incar offense.

ceration,any part of which was imposed for a sexually violent 2 The person has been found delinquent for a sexually violent
offense,or from a placement in ayjpe 1 prison under 801.048 ffense.

]Esz g") 1;(an|)|/p?/rit ?fr\:\tlrclﬁlgg was required as a result of a conviction 3. The person has been found not guilty of a sexually violent
0 (b)s?l'hua yt' 0 et g lse. p . i ional § _lof'fenseby reason of mental disease or defect.

eanticipated release from a juvenile correctional faci .
ity, as defined in ©38.02 (10p)or a secured residential care-cen (b) The person has a mental disorder ,
ter for children and youth, as defined i1938.02 (15g)if the per (c) The person is dangerous others because the person
sonwas placed in the facility as a result of being adjudicat ntaldisorder makes Itkely that he or she will engage in acts

delinquentunder s.48.34 1993 stats., or under 838.1830r Ol Sexual violence.

938.340n the basis of a sexually violenfaise. (3) A petition filed under this section shatate with particu
NOTE: Par. (b) is shown as affected by 2 acts of the 200538bnsin legislatue  larity essential facts to establish probable cause to believe the per
and as merged by the evisor under s. 13.93 (2) (c). son is a sexually violent person. If the petition alleges that a sexu

(c) The anticipated release of a person on conditi@lehse ally violent offense or act that is a basis for the allegation under
unders. 971.17 the anticipated termination of a commitmensub.(2) (a)was an act that was sexually motivated as provided
orderunder 971.17, or the anticipated disgeeof a person from unders. 980.01 (6) (b) the petition shall stathe grounds on
acommitment order under$71.17 if the person has been foundwhich the ofense or act is alleged to be sexually motivated.

notguilty of a sexually violent éénseby reason of mental disease (4) A petition under this section shall be filed in one of the fol

or defect. lowing:
(d) The anticipated release on parole or digghaf a person  (a) The circuit court for the county which the person was
committedunder ch975for a sexually violent éénse. convictedof a sexually violent dénse, adjudicated delinquent for

(3) The agency with jurisdiction shall provide the districta sexually violenbffense or found not guilty of a sexually violent
attorneyand department of justice with all of the following:  offenseby reason of mental disease or defect.

(a) The persors name, identifyindactors, anticipated future  (am) The circuit court for the county in which the person will
residenceand ofense history resideor be placed upon his or her disd@from a sentence,
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releaseon parole or extended supervision, or release from imprisTT)e EiZS)k(Of )re-oflen_setand the r@(gltection 0{ the publtic are best g_ervedl by applt)r/jng
H H H HA ] H asup. ag) analysis 1o a juve acement circumstances penaing release rather
onment, from a ]uvenlle correctional faC|I|1yas defined in s. thanto a juveniles placement under the original disposition. Although a juvenile’

938.02(10p) from a securedesidential care center for childrenoriginal disposition could not have formed a basis for a ch.@8iion, his subse
andyouth, as defined is.938.02 (15g)or from a commitment quentplacement in a secured correctional fagilithich was based at least in part on
d ! the sexually violent dense in the case resulting in the original disposition, wéis suf
oraer. ) ) ) ) . cientto support the ch. 980 petition. Statdnemaine Y2005 WI App 56279 Wis.
(b) The circuit court for the county in which the persoimis 2d448 694 N.w2d 462 04-2149

: ; . ethreshold decision of whether a petition should be filed remains in the hands
custody under a sentence, a placement toa Juvemle correcth;pHL agency with jurisdiction and outside of the political process. A district attorney

facility, asdefined in s938.02 (10p)a secured residential caremaycontact the agency to seek clarification of the ch. 980 evakidtstermination,
centerfor children and youth, as defined ir988.02 (15g)or a to correct factual mistakes, to provide new or additional information, or to ask for a
it tord ! secondopinion with a diferent evaluator However the agency can independently
commitmentoraer exercisdts judgment and choose ignore the district attorneyéforts or to decline
(5) Notwithstandingsub. (4), if the department ofustice thedistrict attorneys request for a second evaluation if the agency determines that
decidesto file a petition under sukl) (a) it mayfile the petition {,@‘f;epgbgg?;gg"v(?s‘?”2355573’7‘31'5“{,’T{,’&;J'g;g’gg‘i%ggrg"“vmed' Stabe, 2006
in the circuit court for Dane County ~ Thatthe ch 980 definition of “dangerousness” lacks a temporal context limited to
(6) A court assigned to exercise jurisdiction under 4BRNA i1 Av 59 565 W 30 208 715 Nod o1 GA0aTs 1 onal Steen.2006

938does not have jurisdiction ovepatition filed under this sec

tion alleging that a person who was adjudicated delinquent aggp.03 Rights of persons subject to petition. (1) The
child is a sexually violent person. circuit court in whicha petition under €£80.02is filed shall con
History: 1993 a 4791995 a. 772251997 a. 27205 283 1999 a. 92003 2. qyctall hearings under this chaptéfhe court shall give the per

187, 2005 a. 344434 ho is th bi fth " bl . f the ti
A ch. 980 commitment is not an extension of a commitment under ch. 975, ang@NWNO IS the subject of the petition reasonable notice of the time

975.12does not limit the stateability to seek a separate commitment under ch. 9g@nd place of each such hearing. The court may designate addi
of a person originally committed under ch. 975. StaRogt197 Ws. 2d 279541 i i i
N2 155 (1905) 04-2356 tional persons to receive t_hese notices. _

For purposes of determining the proper time to file a ch. 980 petition snter (2) Exceptas provided in s€80.038 (2)and980.09and with

(2) (ag), a sentence imposed for a sexually violefense includes a sentence gut limitation by enumeration, at any hearing under this chapter

imposedconsecutively to any sentence for a sexually violeeheg. State.\Keith, : f . ; .
216Wis. 2d 61573 N.W2d 888(Ct. App. 1997)96-2332 the person who is the subject of the petition has the right to:

As usedhin this Cl,f;(arlﬁﬁt?ﬁubsta?tié}lhprobtabilljity“dafnd ;substantially pr%bable" tt)ot,h (a) Counsel.If the person claims or appears to be indigent, the
meanmuch more likely than not. This standard for dangerousness does not vio ; i
equal protection nor is the teramconstitutionallyvague. State.\Curiel,227 Ws. E&th .Sha” refer the person to th‘? aUth.Omy for mdlgen(.:y deter
2d 389597 N.W2d 697(1999),97-1337 minationsunder s977.07 (1)and, if applicable, the appointment
In deciding whether there is a substantial probability that the subject will comm¥f counsel.
future acts of sexual violence, the trier of facfree to weigh expert testimony that . .
conflictsand decide which is more reliable, to accept or reject an expestimony (b) Remain silent.
including accepting only parts of the testimpagd toconsiderall non—expert testi _ i ;
mony. State vKienitz, 227 Ws. 2d 423597 N.W2d 712(1999),97-1460 (c) Presentand cross-examine witnesses.
To the extent that s. 938.35 (ohibitsthe admission of delinquency adjudica ~ (d) Have the hearing recorded by a court reporter
tionsin ch. 980 proceedings, it is repealedrbplication. State.\WMatthew A.B.231 h ho is th bi f th . h ,
Wis. 2d 688 605 N.W2d 598(Ct. App. 1999)98-0229 (3) Theperson who is the subject of the petition, the pesson
In a trial on a petition filed under sub. (2), the state has the burden to prove beyatibrney or the petitioner may requekiata trial under s980.05
areasonable doubt that the petition was filed within 90 days of the sebletise i i i i
or dischage based on a sexually violenteofse. State. Whiel, 2000 W1 67235 Ws. be(tjo ajury A requeSt fo_rha Jur)é.mal shall be mi’dﬁ as prowded
2d 823 612 N.W2d 94 99-0316 See also State Vhiel, 2001 W1 App 52241 Wis. ;Jhn erS-9§§-0t? 2 NOt:/r\:lt St?? ing ?80-05t(2) if t et PQVSOQ,_ I
2d 439 625 N.w2d 321 99-0316 . . epersors attorneyor tne petiioner does not request a jury tral,
_ While a commitment under ch. 980 is civil, a court does not lose subject maife court may on its own motion require that the trial be jtoya
jurisdictionbecause a petitias filed under a criminal case numb@&tate vPharm, L .
2000WI App 167,238 Ws. 2d 97617 N.W2d 163 981542 Thejury shall be selected as provided undé&86.05 (2m) A ver
Themandatory release date is not excluded in determining whether und@subdict of a jury undethis chapter is not valid unless it is unanimous.
(ag) a petition is filed within “90 days of discheror release.” State Rharm, 2000 History: 1993 a. 4791997 a. 2521999 a. 92005 a. 434

WI App 167,238 Ws. 2d 97617 N.W2d 163 98-1542 . Therearecircumstances when comment on the defenslaiiénce is permitted.
Thetime limit in sub. (2) (ag) is mandatoryhere is no authority for the state o |f 5 gefendant refuses to be intervievsgtthe states psychologist and the defense
hold a person beyond the disagwdateof a criminal sentence in order to file a ch. attorney challenges the psychologisthdings based on thack of an interviewit
980 petition. State vThomas, 2000 WI App 16238 Ws. 2d 216617 N.W2d 230 s appropriate for the psychologtsttestify about the refusal. StateAdams 223
00-0150 . Wis. 2d 60588 N.W2d 336(Ct. App. 1998)96-3136
Althoughsub. (2) (ag) refers to the current juvenile code, ch. 938, and makes ng | jurors agree that the defendantfetsffrom a mental disease, unanimity
E%feeéﬁgg‘:? é?\eéggzag?njsutv:ggs?ndggj Sglc tahteeglcricélljiﬁgslejr?t Tj?\sdgrmgnftgrrtr? grghr%%irementsre met even if the jurors disagreetbe disease that predisposes the
Statev. Gibbs, 2001 W1 App 8242 Ws. 2d 640625 N.W2d 666 00-1176 871 Sndanto reofend. State.\Pletz, 2000 Wi App 22239 Ws. 2d 49619 N.w2d
__ Keithis inapplicable to juveniles. The conceptonsecutive sentences is foreign - chapter980 provides its own procedures for commencing actions, and, as such,
in the context of juvenile adjudications and dispositions. It was proper under sub.423 801 and 802 are inapplicable to the commencement of ch. 980 aiasy
(ag)to file a ch. 980 petition two days prior to the defendadischage from the \\oife 2001 WI App 136246 Ws. 2d 233631 N.W2d 240 99-2145
sexualoffense disposition although the defendaas subject to another adjudication  The circuit court must appoint an examiner for toairt under sub. (3) regardless
thatdid not expire. State Wblfe, 2001 W1 App 136246 Ws. 2d 233631 N.W2d  of whether the court also appointed an examiner for the petitioner under sub. (4). An
240,99-2145 ) ) . ) indigentparty petitioning for supervise®lease is not entitled under sub. (4) to an
Chapter980 provides its own procedures for commencing actions, and, as susfaminerof his orher choice, but is entitled to a “qualified and available” court-
chs.801 and 802 are inapplicable to the commencement of ch. 980 adiaMsy  appointedexaminer Requirements for qualified examiner are discussed. State v
Wolfe, 2001 WI App 136246 Ws. 2d 233631 N.W2d 240 99-2145 Thiel, 2004 W1 App 225277 Ws. 2d 698691 N.W2d 388 03-2649
Whena ch. 980 petition was filed within 90 days of release from a sentence for an

offensethatwas not a sexually violentfehse, which was being served concurrently . . . .
with a shorter sentence imposed for a sexually violéensé, thepetition was timely 980.931 .ExamlﬂatlonS. (1) |f. a person who is the §ubject Of
Statev. Treadway 2002 WI App 195, 257 W. 2d. 467651 N.W.2d 33400-2957 tﬁ é)etltlon filed undes.980.02denies the facts alleged in the peti

The state was not precluded from seeking a ch. 980 commitment following f e ;
defendant’sparole revocation, even though the state had failqutdee that the I‘_l, the court may appomt at least one qua“fled licensed _phy
defendantvas a sexually violent person in need of commitment in a previous ch. ggitian,licensed psychologist, or other mental health professional
trial that took place prior to the defendargarole. State Parrish, 2002 WI App 263, tg conduct arexamination of the persenimental condition and
258Wis. 2d 521654 N.W2d 273 00-2524 i t trial P

Undersub. (2) (ag), the petition must be filed within 90 days of the actual d_.ischartes ify at trial.
from prison. A subsequent sentence modification to allow sentence credit has no(2) The state may retain a licensed physician, licensed
effectif the state filed the petition within 9fays of the actual release from prison. : . !
State v Virlee, 2003 WI App 4259 Ws. 2d 718657 N.W2d 106 02-0046 psychologistor other mental health professional to exanire

The circuit court had jurisdiction to conduct ch. 980 proceedings involving amentalcondition of a person who is the subject of a petition under
enrolledtribal member who committed the underlying sexutdridfe on an Indian  5,980.020r who has been committed unde9&0.06and to testify

reservation. State v Burgess, 2003V 71, 262 Ws. 2d 354665 N-W2d 124 4t tria] or at any other proceeding under this chapter at which testi

Undersub. (1), a request from the agency with jurisdictionasdbsequent deci Mony is authorized.

sionby the department of justicet to file are prerequisites to a district attorsey’ . . iee .
authorityto file a ch. 980 petition. StateByers, 2003 WI 88263 Ws. 2d 1.3, 665 (3) Whenevera person who is the subject of a petition filed

N.W.2d 729 unders. 980.02or who has been committed unde®80.06is
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requiredto submit to an examination of his or her meataidition usingthe jurors selected ithe 2nd county The original county
underthis chapterhe or she may retain a licensed physiciashall reimburse the 2nd county for all applicable costs under s.
licensedpsychologist, or other mental health professional te pe814.22

form an examination. If the person is indigent, the cehil, History: 2005 a. 434

upon the persors request, appoint a qualified and available ) ) )

licensedphysician, licensed psychologist, or other mental hea/@$0.036  Discovery and inspection. (1) DEFINITIONS. In
professionalto perform an examination of the persomiental this section:

conditionand participate on the perssivehalf in arial or other (a) “Person subject to this chapter” means a person who-is sub
proceedingunder this chapter at which testimony is authorizefect to a petition filed under £80.020r a person who has been
Uponthe order of the circuit court, the county shall,@sypart of committedunder s980.06

the costs of the action, the costs of a licensed physician, licenseqb) “Prosecuting attorney” means atiorney representing the
psychologistor other mental health professiorgipointed by a statein a proceeding under this chapter

court under thissubsection to perform an examination and par (2) WHAT A PROSECUTINGATTORNEY MUST DISCLOSETO A PER

ticipatein the trial or other proceeding on behalf of an indigent,\ susJECTTO THIS CHAPTER. Upon demand, a prosecuting attor
person. _ _ _  neyshall disclose to a person subject to this chapter or his or her
~ (4) If aparty retains or the court appoints a licensed physicigiftorney,and permit the person subject to this chaptéisor her
licensedpsychologist, or other mental health professional te cogttorneyto inspect and copy or photograph, all of the following
ductan examination under this chapter of the pesso@ntal con  materialsand information, if the material or informatiorvigthin
dition, the examiner shall have reasonable access to the persom@possession, custodyr control of the state:
the purpose of the exaglnatmdn,f_as é".eél a;oto fhg pemdmﬁ and 3y Any written or recorded statement made by the persen sub
ﬁreslehnltreatmentdrecor s, a% glned i 582(2)( ), an patlegt jectto this chapter concerning the allegations in the petition filed
ealthcare records as provided undet46.82 (2) (cm)pastand ,4ers 980.020r concerning other matters at issue in the trial or

presenguvenile records, as provided under48.396 (6)48.78  ,ceedingand the names of witnesses to the writiziements
(2) (e). 938.396 (10)and938.78 (2) (e)and the persosipast and ¢ the person subject to this chapter

presentorrectional records, including presentence investigation (b) A written summary ol oral statements of the person-sub

repcs)rts':nl_der 59;2}%5 (6) i d hologi h é{?m to this chapter that the prosecuting attorney plans to tise at
(5) A licensed physician, licensed psychologist, or othermeflia| or proceeding and the names of witnesses to the oral state
tal health professional who is expected to be called as a W'mes(?‘bﬁtsof the person subject to this chapter

oneof the parties or by the court may not be subject to any order ¢) Evidence obtained in the manner described un@@8s31

by the court for the sequestration of witnesses at any proceedi - h ) X
underthis chapter No licensed physician, licensed psychologis‘ (b), if the prosecuting attorney intends to use the evidence at

or other mental health professional who is expected wabied € trial or proceeding. _ _
asa witness by one of the parties or by the court may testify at any(d) A copy of the criminal record of the person subject to this
proceedingunder this chapter unless a written report of his or hgiapter.
examinationhas been submitted to the court and to both paties (e) A list of all witnesses whom the prosecuting attorney
least10 days before the proceeding. intendsto call at the trialor proceeding, together with their
History: 2005 a. 434s.88, 90, 91. addressesThis paragraph does not applyrébuttal withesses or
witnessesalled for impeachment only

980.034 Change of place of trial or jury from another (f) Any relevant written or recorded statements of a witness

county. (1) A person who is the subjeat a petition filed under |; : . P
$.980.020r who has been committed under this chapter may mol{?etEd under par(e), Including all of the foIIowmg.
to change the place of a jury trial unde80.050n the ground 1. Any videotaped oral statement of a child und&08.08
thatan impartial trial cannot be had in the county in which the trial 2. Any reports prepared in accordance witB80.031 (5)
is set to be held. The motion shall be made within 20 days after(g) The criminal record of a witness listed under (@rthat
the completion or waiver of the probable cause hearing undetissknown to the prosecuting attorney
980.04(2), whichever is applicable, except that it may be made (h) The results of any physical or mental examination or any
afterthat time for cause. scientific or psychological test, instrument, experimentcam
(2) Themotion shall be in writing ansupported by #iflavit  parisonthat the prosecuting attorney intends tigioin evidence
which shall state evidentiary facts showing the nature of the-preat the trial or proceeding, and any raw data that were collected,
dicealleged. The petitioner may file countefiddvits. used,or considered in any manner as part of the examination, test,
(3) If the court determines that there exists in the county whéfgtrument,experiment, or comparison.
theaction is pending such prejudice that a fair trial cannaicioe (i) Any physical or documentary evidence that the prosecuting
it shall, except as provided in si#), order that the trial be held attorneyintends to der in evidence at the trial or proceeding.
in any county where an impartial trial can be had. Qulg (i) Any exculpatory evidence.
changemay be granted under this subsection. The judge WhO 3y \n a1 A PERSONSUBJECTTO THIS CHAPTERMUST DISCLOSE
l(_)rd_ersthe CTtangeb”} the tp.lgﬁe ofbtrﬁtlalldpretsge_ at _ttr;]e trial. Ft>re TO THE PROSECUTINGATTORNEY. Upon demand, a person who is
t'hn;'ggré’rgi"’(‘meg? theeocrgurrtl ay be conducted in either county ak, i 1 this chapter or his or her attorney shall disclose to the
" ) prosecutingattorney and permit the prosecuting attorney to
(4) (a) Instead of changing the placetodl under sub(3), the  inspectand copy or photograph, all of the following materials and
courtmay require the selection of a jury under. taif all of the  information, if the material or information is within the posses

following apply: _ _ _ sion, custody or control of the person who is subject to this ehap
1. The court will sequester the jurors during the trial. ter or his or her attorney:
2. There are grounds for changing the place of trial under sub.(a) A list of all witnesses, other than the person who is subject
(2). to this chapterwhom the person who is subject to this chapter

3. The estimated cost to the county of using the procedunéendsto call at the trialor proceeding, together with their
underthis subsection is less than the estimatedtodsie county addressesThis paragraph does not applyrébuttal witnesses or
of holding the trial in another county witnessesalled for impeachment only

(b) A court that proceeds under this subsection shall follow the (b) Any relevant written or recorded statements of a witness
procedureundersub.(3) until the jury is chosen in the 2nd countylisted under par(a), including any reportprepared in accordance
At that time, the proceedings shall return to the origioainty with s.980.031 (5)
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(c) Thecriminal record of a witness listed under.jgayif the tocopiesunderthis section chges the state public defender a fee
criminal record is known to the attorney for the person who is sufor the photocopies, the fee may not exceed the actual, necessary
jectto this chapter anddirect cost of photocopying.

(d) The results of any physical or mental examination or any (11) EXCLUSIVE METHOD OF DISCOVERY. Chapte804 does not
scientific or psychological test, instrument, experimentcam  applyto proceedings under this chapt@his section provides the
parisonthat the person who is subject to this chapter intemdsonly methods of obtaining discovery and inspection in proceed
offer in evidence at the trial or proceeding, and any raw data tirags under this chapter
were collected, used, or considered in any manner as p#reof History: 2005 a. 434
examinationtest, instrument, experiment, or comparison.

~ (e) Any physical or documentary evidence that the person w
is subject to this chapter intends téeofin evidence at the trial or COURT OR TIMELINESS OF PETITION, (a) A motion challenging the

proceeding. . jurisdiction or competency of the court or the timeliness of a peti

(3m) WHEN DISCLOSUREMUST BE MADE. A party required 10 tjon filed under s980.02shall be filed within 3Qays after the
makea disclosure under this section shall davithin a reason  ¢oyrtholds the probable cause hearing unde88.04 (2) Failure
abletime after the probable cause hearing wiitiin a reasonable {4 file 3 motion within the time specified in this paragraph waives
time before a trial under 980.05 if the other partg demand is {heright to challenge the jurisdiction or competency of the court
madein connection with a trial. If the demand is madednnee . ihe timeliness of a petition filed under980.02

tion with a proceeding under 880.080r 980.09(3), the party (b) - . .
: e . Notwithstanding s301.11 a court may exercise personal
shallmake the disclosure within a reasonable time beforstéine jurisdiction over a person who is the subjectaopetition filed

of that proceeding. unders.980.02even though the person is not served as provided
(4) COMMENT OR INSTRUCTION ON FAILURE TO CALL WITNESS.  nders.801.11 (1)or (2) with averified petition and summons or

No comment or instruction regarding the failure to calli®ess ith an order fodetention under §80.04 (1)and the person has
atthe trial may be made or givéithe sole basis for the comment,,si had a probable cause hearing undégs.04 (2)

or instruction is the fact that the name of the witness appears uporaz) EVIDENCE OF REFUSALTO PARTICIPATEIN EXAMINATION. (a)

alist furnished under this section. . At any hearing under this chapttite state may present evidence
(5) TESTINGORANALYSIS OF EVIDENCE. On motion of a parfy - or comment orevidence that a person who is the subject of a peti
the court may order the production of aifgm of evidence or raw tjon, filed under s980.020r a person who has been committed
datathat is intended to be introduced at the trial for testing of anghderthis chapter refused to participate in an examination of his
ysisunder such terms and conditions as the court prescribes. g her mental condition that waeing conducted under this chap
(6) ProTECTIVEORDER. Uponmotion of a partythe court may ter or that was conducted for the purpose of evaluating whether to
atany time order that discovempspection, or the listing of wit file a petition before the petition undei980.02was filed.
nessesrequired under this section be denied, restricted, or(p) A Jicensed physician, licensed psychologist, or other-men
deferred,or make other appropriate orders. If the prosecuting| health professional may indicate in any written report that he
attorneyor the attorney for a person subject to this chapter certifigsshe prepares in connection with a proceeding undectthjster

thatlisting a witness under suf®) (e)or (3) (a)may subjecthe  thatthe person whom he or she examined refused to participate in
witnessor others to physical or economic harm or coercion, thge examination.

courtmay order that the depositiontbe witness be taken under (3) TESTIMONY BY TELEPHONE OR LIVE AUDIOVISUAL MEANS

$.967.04 (2o (6). The name of the witness need notbelged ) jassg00d cause tthe contrary is shown, proceedings under ss.
prior to the taking of such depositiorif the witness becomes ggn 04(5) (2)and980.08 (7) (djmay be conducted by telephone
ggg\g’r‘:%@iﬁé (;rt]atlrr;gle;shésu ggtgﬁ;i\t/eesg\rlrilggﬁedeposmon shall o audiovisual means, if available. If the proceedingsegaired

) ' . to be reported undeBCR 71.02(2), the proceedings shall be

(7) IN CAMERA PROCEEDINGS. Either party may move for an in yeportedby a court reporter who is simultaneous voice commu
cameranspection of any document requirechdisclosed under nication with all parties to the proceeding. Regardless of the
sub.(2) or (3) for the purpose of masking or deleting angterial  physicallocation of any party to the telephone call, any action
thatis not relevant tehe case being tried. The court shall maqlékenby the courbr any party has the samdeet as if made in
or delete any irrelevant material. opencourt. A proceeding under this subsection shall be con

(8) CoNTINUING DUTY TO DISCLOSE. If, after complying with ductedin a courtroom or othgrlace reasonably accessible to the
arequirement of this section, and before or during trial, a party digublic. Simultaneous access to the proceeding shall be provided
coversadditionalmaterial or the names of additional witnesse® a person entitled to attend by means of a loudspeakgsar
requestedhat are subject to discoveigspection, or production request tdhe court, by making the person party to the telephone
underthis section, the party shall promptly notify the other pariyall without chage.
of the existence of the additional material or names. (4) MOTIONS FOR POSTCOMMITMENT RELIEF; APPEAL. (a) A

(9) SANCTIONS FOR FAILURE TO comPLY. (&) The court shall motion for postcommitment relief by person committed under
exclude any witness not listed or evidence not presented for980.06shall be made in the time and manner provided in ss.
inspection,copying, or photographing requiréy this section, 809.30and809.40 An appeal by @erson who has been cem
unlessgood cause is shown ftailure to comply The court may mitted under s980.06from a final order undes.980.06 980.08
in appropriate cases grant the opposing party a recess or a-contin880.090r from an order denying a motion foostcommitment
ance. relief or from both shall be taken in the time and manner provided

(b) In addition to or in place ainy sanction specified in par in $5.808.04 (3)809.3Q and809.4Q If a person is seeking relief
(a), a court maysubject to sub(4), advise the jury of any failure from an order of commitmentnder s980.06 the person shall file
or refusal to disclose material or information required to be dig motion for postcommitment relief in the trial court prioraio
closedunder sub(2) or(3), or of any untimely disclosure of mate appealunless the grounds for seeking relief ardiciehcy of the
rial or information required to be disclosed under ¢2por (3). ~ €videnceor issues previously raised.

(10) PaYMENT OF PHOTOCOPYCOSTSIN CASESINVOLVING INDI-  (B) An appeal by the state from a final judgment or order under
GENT RESPONDENTS. When the state public defendsra private this chapter may be taken to the court of appeals within the time
attorneyappointed under €77.08requests photocopies of anyspecifiedin s.808.04 (4)and in the manner provided for civil
item that is discoverable under this section, the smatalic ~appealsunder chs808and809.
defendershall pay any fee chged for the photocopies from the (5) FAILURE TO COMPLY WITH TIME LIMITS; EFFECT. Failure to
appropriatiorunder s20.550 (1) (a) If the person providing pho comply with any timelimit specified in this chapter does not

0.038 Miscellaneous procedural provisions.
MOTIONS CHALLENGING JURISDICTION OR COMPETENCY OF
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deprivethe circuit court of personal or subject matter jurisdictiominationsunder s977.07 (1)and, if applicable, the appointment
or of competency to exercise that jurisdiction. Failure to compbf counsel.
with any time limit specified irthis chapter is not grounds for an History: 1993 a. 4791995 a. 771999 a. 92005 a. 344434 s. 13.93 (2) (c).

\ i Cross Refeence: See also chHHFS 99 Wis. adm. code.
_appezlor groundz to \éaca:]e. anﬁ/ Ord‘m?gmentb.or commltn_wegt Therules of evidence apply to probable cause hearings under chTB8@xcep
issued or entered under this chapt€ailure toobjectto a period ionsig the rules for preliminary examinations also apgithough s. 907.03 allows

of delay or a continuance waives the time limit that isstifgect anexpert to basan opinion on hearsagn expert opinion based solely on hearsay

of the period of delay or continuance. cannotconstitute probable cause. Stat&atson227 Ws. 2d 167595 N.W2d 403
P y (1999),95-1067
(6) ERRORSAND DEFECTSNOT AFFECTING SUBSTANTIAL RIGHTS. In sub. (2), “in custody” means in custody pursuant to ch. 980 and does not apply

The court shall, in every stage of a proceeding under this chaptggustody under a previously imposgehtence. State Brissette230 Ws. 2d 82
disregardany error odefect in the pleadings or proceedings thaf:\:W-2d 678(Ct. App. 1999)98-2152
g y . . p . g p g Chapter980 provides its own procedures for commencing actions, and, as such,
doesnot afect the substantial rights of either party chs.801 and 802 are inapplicable to the commencement of ch. 980 aGiais v
History: 2005 a. 434 Wolfe, 2001 WI App 136246 Ws. 2d 233631 N.W2d 24Q 99-2145
The 72-hour time limit in sub. (2) is directory rather than mandatdowever

. — the individual's due process rights prevent the state from indefinitely delaying the
980.04 I_:)etentlon, probable cause hearlng,_ . transfer probable cause hearing when the subject of the petition is in custody awaiting the
for examination. (1) Upon the filingof a petition under s. hearingand has made request for judicial substitution. Stat@eyer 2001 WI App
980.02 the court shall review the petition to determine whetter 167,247 Ws. 2d 13633 N.W2d 62700-0036 A ,
. . . . Sub. (3) is not a rule regarding the admissibility of expert testimtirprovides
Issuean order for detention of the person WhO.IS the Sl;'bJﬁbEOf the procedure for determining probable cause to believe a person is a sexually violent
petition. The person shall be detained only if there is probahiteender. The general rule for determining the qualification of an expert applies.

causeto believe that the person is eligible for commitmerder Statev. Sprosty 2001 WI App 231248 Wis. 2d 480636 N.W2d 213 00-2404

s.980.05 (5) A person detained under this subsection shall
(5 Ap I . S Su ! %%0.05 Trial. (1) A trial to determine whether the perseho

heldin a facility approved by the department. If the person is sel . ” - !
ing a sentence of imprisonment, is in a juvenile correctionat facf e subject of a petition undel980.02is a sexually violent per

ity, as defined in €©38.02 (10p)or a secured residential care-cen>°n Shall commence no later th&0 days after the date of the
ter for children and youth, as defined ing88.02 (15g)or is Probablecause hearing under 30.04 (2) (a) The court may
committedto institutional care, and the court ordeletention 9rant one omore continuances of the trial date for good cause
underthis subsection, the court shall order that the person be tréggonlts.own motion, the motion of any party or the stipulation of
ferred to a detention facility approved by the department. A -detdfi€ parties. . . 3 ,
tion order under this subsection remains feetfuntil the petiton ~ (2) Theperson who is the subject of the petition, the pesson
is dismissed after a hearing under §@.or after arial under s. attorney.or thepetitioner may request that a trial under this section
980.05(5) or until the eflective date of a commitment order undePeto a jury of12. A request for a jury trial under this subsection

$.980.06 whichever is applicable. shall be made within 10 days after the probable cause hearing
NOTE: Sub. (1) is shown as affected by 2 acts of the 2005¥¢énsin legisla  unders.980.04 (2) (a) If no request is made, the trial shall be to
ture and as merged by theevisor under s. 13.93 (2) (c). the court. The person, the persemttorneyor the petitioner may

(2) (@) Whenever a petition is filed underd80.02 the court withdraw his, heyor its request for a jury trial if the 2 persons who
shall hold a hearing to determine whether there is probable cadisknot make the request consent to the withdrawal.
to believe that the person named in the petition is a sexually vio (2m) (a) At a jury trial under this section, juries shh
lent person. selectedand treatedh the same manner as they are selected and

(b) 1. Except as provided in sulftl, the court shall hold the treatedin civil actions in circuit court, except that, notwithstand
probablecause hearing within 30 dayxcluding Saturdays, Sun ing s.805.08 (3) each party shall be entitled to 4 peremptory-chal
days,and legal holidays, after the filing of the petition, unless thingesor, if the court orders additional jurors to be selected under
timeis extended byhe court for good cause shown upon its ows.805.08 (2) to 5 peremptory challenges. A pantyay waive in
motion, the motion of any partyr the stipulation of the parties. advanceany or all of its peremptory challenges and the number of

2. If the person named in the petition is in custody under-a sé4fors called under pa(b) shall be reduced by this number
tence,dispositional orderor commitment and the probable cause (b) The number of jurors selected shall be the number pre
hearingwill be held after the date on which the person is schedulsctibedin sub.(2), unless a lesser number has been stipulated to
to be released or discliged from the sentence, dispositionabnd approvedunder par(c) or the court orders that additional
order,or commitment, the probable cause heatinder par(a) jurors be selected. That number of jurors, plus the numiber
shall be held no later than 10 days after the pesseoheduled peremptorychallenges available to all of the parties, shall be
releaseor dischage date, excluding Saturdays, Sundays, and legallledinitially and maintained ithe jury box by calling others to
holidays,unless that time isxtended by the court for good causeeplace jurors excused for cause until all jurors have been
shownupon its own motion, the motion of any padythe stipy  examined.Theparties shall exercise in their ordéie state begin
lation of the parties. ning, the peremptory challenges available to them, and if any

(3) If the court determines after a hearing that there is probaBféty declines to challenge, the challenge shall be made by the
causeto believe that the person named in the petiiansexually clerk by lot.
violent person, theourt shall order that the person be taken into (c) At any time before the verdict in a jury trial under this sec
custodyif he or she is not in custody and shall order the persontion, the parties may stipulate in writing or by statement in open
be transferred within a reasonable time to an appropriate facilitgurt, on the record, with the approval of the court, that the jury
specifiedby the department fan evaluation by the departmenthall consist of any number less than the number prescribed in sub.
asto whether the person is a sexually violent person. If the co(].
determineghat probable cause does not exist to believetfigat  (3) (a) At a trial on a petition under this chaptiée petitioner
personis a sexually violent person, the court shall dismiss the pathsthe burden of provingeyond a reasonable doubt that the per
tion. sonwho is the subject dhe petition is a sexually violent person.

(4) The department shall promulgate rules that provide the (b) If the state alleges that the sexually violefi¢mse oract
qualificationsfor persons conducting evaluations under §80. thatforms the basis for the petition was anthett was sexually

(5) If the person named in the petition claims or appears torbetivatedas provided in s980.01 (6) (b)or (bm), the state is
indigent,the court shallprior to the probable cause hearing undeequiredto prove beyond a reasonable doubt that the allsgad
sub.(2) (a) refer the person to the authority for indigency deteally violent act was sexually motivated.
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(4) Evidencethat the person who is the subject of a petitiogpmpelleddoes notequire it to be excluded from a ch. 980 commitment trial. While
; ; : anindividual has a pre—petition or pre—arrest right against self-incrimination, that
unders.980.02was convictedor or committed sexually violent right is ordinarily not self-executing and must be invoked. Statark, 2006 WI
2

offenseshefore committing the &é#nse or act on which thgetr 78, Wws. 2d”__ 718 N.w2d 99 03-2068
tion is based is not sfi€ient to establish beyond a reasonable
doubtthat the person has a mental disarder 980.06 Commitment. If a court or jury determines thtte

(5) If the courtor jury determines that the person who is theersorwho is the subject of a petition unde®80.02is a sexually
subjectof a petition under €©80.02is a sexually violent person, Violent person, the court shall order therson to be committed to
the court shall enter pidgment on that finding and shall committhe cqstody of the depaﬁment for control, care ar]d treatment until
the person as provided undeP80.06 If the court ojjury is not suchtlr_ne as the person is no Ionger a sexually_ violent person. A
satisfiedbeyond a reasonable doubt that the person is a sexu§f§mitmentorder under this section shall specify that the person
violent person, the court shall dismiss the petition and direct tHi¥f Placed in institutional care.

; jstory: 1993 a. 4791995 a. 2761997 a. 27275, 284, 1999 a. 9
the persorbe released unless he or she is under some other lawf the event that there is a failure to develop an appropriate treatment program, the

restriction. remedyis to obtain appropriate treatment and not supervised release. . Seiteevt,
History: 1993 a. 4791999 a. 92005 a. 434 220Wis. 2d 308582 N.W2d 745(Ct. App. 1998)97-2554 . )
Sub.(1m) extends the rule protectipgearrest silence under the right against self~ Chaptei980 and s. 51.61 provide the statutory basis for a court to issue an involun
incriminationto the refusal of a commitment subject to participateformal evalua Ty medication order for individuals who $eiffrom a chronic mentalness and are
tion prior to the filing of the commitment petition. Statezanelli,212 Ws. 2d 358 ~ committedunder ch. 980. State Anthony D.B. 2000 W1 94237 Wis. 2d 1 614
569N.W.2d 301Ct. App. 1997)96-2159 N.W.2d 435 98-0576 . )
Sub. (1m) does not require a sworn petition. There is no constitutightto a Theincremental infringement by s. 980.06 on the liberty interests of those who

D . . havea sexually-violent, predatory past and are currentfesng from a mental dis
sworn complaint in a criminal case. Stat&anelli,212 Ws. 2d 358569 N.W2d o qer that makes them dangerous sexual predators does not violate constitutional

301 (Ct. App. 1997)96-2159
This section does not confine expert testimony to any spet#itdard nor man gjus\;azr&tggifodéjfzglgzess. StateRansdell, 2001 W App 20247 Ws. 2d 613634

datethe type or character of relevant evidence thatstate may choose to meet its .Althoughch. 51 is more “lenient” with those who are subject to its provisfers
burdenof proof. StateZanelli,223 Ws. 2d 545589 N.W2d 687(Ct. App. 1998), s ch, 980, the significant diérences between the degree of danger posed by each of
98-0733 . . . . thetwo classes of persons subject to commitment under the two chapters] as
Thestandard of review for commitments under ch. 98Besstandard applicable e differences in what must be proven in order to commit under each, does not result
to the review of criminal cases——whether the evidence could have led the trier of fﬁ(‘é violation of equal protection. Statélliams, 2001 WIApp 263,249 Ws. 2d
to find beyond aeasonable doubt that the person subject to commitment is a sexugllg37 N.w2d 791 00-2899 ' ' '
violentperson. State Curiel, 227 Ws. 2d 389597 N.W2d 697(1999),97-1337 Chapter980, as amended, is not a punitive criminal statute. Because whether a
Sub.(1m) provides a respondent with a statutory right todmpetent at trial. The  statyteis punitive is a threshold question for both double jeopardy and efaptst
procedureo efect that right should adhere to ss. 971.13 and 971.14. Statth, analysis neither of those clauses is violated by ch. 980. St&echel, 2002 WI 81,
229V\/i$. 2d 720600 I\_I.W2d 258(Ct. App. 1999)99-0477 |254V\ﬁs. 2d 215646 N.W2d 375 00-0467
Theright to a jury trial under ch. 980 is governed by sub. (2) rather than case lawhe mere limitation of a committed perssréccess to supervised release does not
governingthe right to a jury trial in criminal proceedings. StatBernstein231Wis.  jmposea restraint to the point that it violates due process. As amended, ch. 980 serves
2d 392 605 N.W2d 555(1999),98-2259 ) ) thelegitimate ancdtompelling state interests of providing treatment to, and protecting
Thesub. (2) requirement that the 2 persons who did not request the withdrawah@f pyblic from, the dangerously mentally ill. The statute is narrowly tailored to meet
arequest for a jury trial consent to the withdrawal does not require a personal st@gseinterests, and, asuch, it does not violate substantive due process. State v
ment from the person subject to the commitment proceeding. Consent may @&chel 2002 WI 81254 Ws. 2d 215646 N.W2d 375 00-0467
grantedby defense counsel. StateBernstein231 Ws. 2d 392605 N.w2d 555 Commitmentunder ch. 980 does not require a separate factual finding that-an indi
(1999),98-2259 o o ) . vidual's mental disorder involves seriousfiitilty for the person in controlling his
_ To the extent that s. 938.35 (dohibitsthe admission of delinquency adjudica or her behaviar Proof that the pers@imental disorder predisposes the individual
tionsin ch. 980 proceedings, it is repealedrbplication. State \Matthew A.B.231 g engage in acts of sexual violence and establishes a substantial probability that the
Wis. 2d 688 605 N.W2d 598(Ct. App. 1999)98-0229 ) ~ personwill again commit those acts necessarily and implicitly includes proof that the
Sub.(2) does not require that a respondent be advised lpiethat a jury verdict person’smental disorder involves seriousfitiflty in controlling his or her behavior
mustbe unanimous in order for the withdrawal of a request for a jury trialtalite  Statev. Laxton, 2002 W1 82254 Wis. 2d 185647 N.W2d 784 99-3164
Statev. Denman, 2001 WI App 9843 Ws. 2d 14626 N.W2d 29699-1829  Chapter980 does not preclude finding that a person with a sexually-related mental
Chapter980 respondents arda@fled the same constitutional protections as erimidisorderhas dificulty in controlling his or her behavior even if that periable to
nal defendants. Although the doctrine of issue preclusion may generally apply in &wnformhis conduct to the requirements of the.lsBtate vBurgess, 2002 WI App
980cases, application of the doctrine may be fundamentally uiMéien new evi 264,258 Wis. 2d 548654 N.W2d 81, 00-3074 Affirmed. 2003 WI 71, 262 WI 2d
denceof victim recantation was fered at the ch. 980 trial, the defendant had a dug54,665 NW2d 354.
processnterest in gaining admission of the evidence to ensure accurate expert opirThe use of polygraph tests as part of a séanafer treatment program does notvio
lonsonhis mental disorder and future dangerousness when the experts’ opinions jaite due process. gon v Watters,348 F Supp. 2d 103{2004).
sentedvere based heavily on the fact that the defendants committed the underlyingo the extent that plainfi are uncontrollably violent and pose a danger to others,
crime. State vSorenson, 2002 WI 7854 Ws. 2d 54 646 N.W2d 354 98-3107 thestate is entitled to hold them in segregation for that reason alone. Preserving the
A sexually violent person committed under ch. 8&serves the right to appeal, safety of thestaf and other detainees takes precedence over medical gogdsv W
asa matter of right, by filing postverdict motions within 20 days ofabi@mitment ~ Schwebke333 F3d 745(2003).
order. State vTreadway 2002 WI App 195, 257 W. 2d. 467651 N.W2d 334
00-2957 ; H P P i
A parole and probatioagent who had been employed full-time in a speciali29980'063 Deoxyrlbonuclelc. acid analy5|s re.qu're -
sex—offendeunit for 3 years during which he had supervised hundreds offsexdef ments. (1) (a) If a person is found foe a sexually violent per
erswasprepared by both training and experience to assess afeedlegfand was gonunder thischapterthe court shall require the person to provide

qualifiedto render an opinion on whether he would fesed. That the agent did not : : ; . : .
provide the nexus to any mental disorder did not render his testimony inadmissigi@iological specimen to the state crime laboratories for deoxyri

State v Treadway 2002 WI App 195, 257 W. 2d. 467651 N.W.2d 33400-2957  bonucleicacid analysis.
Neitherch. 980 nor ch. 51 grants persons being committed under ch. 980 the right ; ; ; : ;

to request confidential proceedings. That ch. 51 hearings are closed while ch. 98({b) The results from deoxyribonucleic aCId. analysis of a speci

hearings are not does not violate equal protection. Stteryess, 2002 Wi App men under pafa) may be used only as authorized undé6s.77

264,258 Wis. 2d 548654 N.W2d 81 00—-3074 Affirmed. 2003 WI 71, 262 WI 2d (3) The state crime laboratories shall destroy any Spehimen

354,665 Nw2d 124. h .
Article |, section 7 does not prohibit the legislature from enacting stageasing in accordance with 465.77 (3)

thattrials be heldn certain counties. The legislature could properly provide in sub. (2) The department of justice shall promulgate rylesviding

(2) that ch. 980 proceedings be held in a county other than the one in which the predi ; ;

cateoffense was committed. StateTainter 2002 WI App 296259 Ws. 2d 387 rﬁﬂl procedures for defe_ndams 0 prowde _speumens unde(@ub'

655N.W.2d 538 01-2644 andfor the transportation of those specimens to the state crime

During a commitment proceeding under &80, s. 904.04 (2), relating to other |aboratoriesfor analysis under 465.77
crimesevidence, does not apply to evidenderefd to prove that the respondent has History: 1995 a. 440
amental disorder that makes it substantially probable that the respondent will commit ’ )
actsof sexual violence in the future. Statd=vanklin, 2004 WB8,270 Wis. 2d 271 . X
677N.W.2d 276 00-2426 980.065 Institutional care for sexually violent  persons.

No error was found in giving a jury a general verdict form in a ch. 980 hearing wbgmg) The department shall place a person committed under s.

the defendant failed to establish that ch. 980 respondents are routinely deprive e .
specialverdicts and thageneral verdicts are more likely to result in commitments: § .06at the secure mental health faC|I|ty established under s.

Statev. Madison, 2004 WI App 4@71 Ws. 2d 218678 N.w2d 60702-3099  46.055 the Wsconsin resource center established undés.656

_ A prisoner was not entitled Miranda warnings prior to his pre-petition evalua or g secure mental health unit or facility provided by the depart
tion with the states psychologist imegard to whether a ch. 980 petition should bem tof ti d

filed. The guaranty of constitutional rights under sub. (1m) applies el 1980 trial. entof corrections under sufg).

Statev. Lombard, 2004 WI 9273 Ws. 2d 538684 N.W2d 103 00-3318 1r) Notwithstandingsub.(1m), the department may place a

Whena defendant seeks to exclude prior statements based upon his or he ;
Amendmentprivilege, he or she must first establish that the statements at is'suerf ale person committed under 880.06 at Mendota Mental

1) testimonial; 2) compelled; and 3) incriminating. The mere fact that a statemerii@alth Institute, Whnebago Mental Health Institutey a pri
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vately operatedesidential facility under contract with the depart  (6) The department shall submit an annual report comprised
mentof health and family services. of the reexamination report under s(h.and the treatment preg
(2) The department mayontract with the department ofressreport under suk{4) to the court that committed the person
correctionsfor the provision of a secure mental health unit or-facitinders.980.06 A copy of the annual report shall placed in the
ity for persons committed under@80.06 The department shall person’streatment records. The department shall provide a copy
operatea secure mental health unit or facility provided by thef the annual report to the person committed undé8®06 the
departmenbf corrections under this subsection and shall promulepartmenbf justice, and the district attornéf/applicable. The
gaterules governing the custodyd discipline of persons placedcourt shall provide a copy of the annual repmrtthe persors’
by the department in the secure mental health unit or facility p@ttorneyas soon as he or she is retained or appointed.
vided by the department of corrections under this subsection.  (6m) If a person committed undera80.06is incarcerated at
KI"S‘O.WH 1993 a. 4791997 a. 271999 a. 92001 a. 16 . acounty jail, state correctional institution, or federal correction
othingin the U.S. Constitution prevents statBaidls from temporarilydetain . . L D .
ing a civil committee in conditions normally reserved for inmates so that he or ditstitutionfor a new criminal chge or conviction or because his
may attendcourt proceedings concerning his commitment. ThiState399 F or her parolevas revoked, any reporting requirement under sub.
Supp.929(2005). (1), (4), or (6) does not apply during the incarceration period. A
980.067 Activities off grounds. The superintendent dfie courtmay order a reexamination of the person under(8y.the

facility at which a person is placed unde980.065may allow the courts_finds reexamination to be necessaryhe schedule for
personto leave the grounds of tHacility under escort. The reportingestablished under sul) shall resume upon the release

departmenbf health and family services shall promulgatkes of the person.

[ : ; : History: 1993 a. 4791999 a. 92005 a. 434
for the administration of this section. The 6-month period under sub. (1) for thet reexamination does not begin to run

History: 2001 a. 16 until the court conducts the dispositional hearing and issues an éoitiahitment
Cross Refeence: See also $4FS 95.10Wis. adm. code. orderunder s. 980.06 (2). StateMarberry231 Ws. 2d 581605 N.w2d 612(Ct.
App. 1999),98-2883
980.07 Periodic reexamination and treatment prog - As part of an annual reviewn involuntary medication order must be reviewed fol

. . lowing the same procedure used to obtain the initial or@&ate vAnthony D.B.
ress; report from the department. (1) If a person is com 5000w 94,237 Ws. 2d 1 614 N.W2d 435 98-0576

mitted under s.980.06 and has not been discgad under s. It is within the committed persandiscretion to ask for an independent examina
i i ign. The trial court does not have discretion to refhegequest. State Thiel, 2001

980.09(4),. th(ta_depafrtrtr;]ent shall ahp:pmtntl an eé.a;mlner{g_coricziu App 32,241 Ws. 20 465626 N-W2d 26 00-0142
a reexamination o € pers_ts_n_ enta C_On mon within The 6—month time period in sub. (1) fan initial reexamination is mandatory
monthsafter the date of the initial commitmeoider under s. State ex rel. Marberry. Wacht, 2003 W1 79262 Ws. 2d 720665 N.W2d 155
980.06and again thereafter at least once each 12 months te d Tﬁgé?lpreme Coumd’decision to uphold the commitmentiaxton in light of the
mlnewhether the person has mauicient progress for the court Jjury jnstructions in the case was not diametricdlfferent or opposite in character
to consider whether the person should be placed on _superw&edture from any clearly established federal ldaxton v Bartow 421 F3d 565
releaseor dischaged. The examiner shall apply the criteria undefo%?F)-Mth dment d ) olated by a delay of -

fdaring i e amendment due process guarantee was violated by a delay of over
$.980.08 (4) (nghen con5|der|ng if the persc_nn S.hOUId be plac%nthsbetween the firsinnual periodic examination report was provided to the cir
on supervised release and shall apply the criteria un@&0s09  cuit court under s. 980.07 and the circuit caupifobable cause hearing under s.
(3) when considering if the person should be dispbdr At the 980.09(2)(a) to determine if facts warranted a hearing on whether the committee was
H i ; ; ; jl.asexually violent person. Disclugris not an appropriate remedy for a sexually
time of a re.exammatlon. under this section, the Person WhO_ %entperson who is dangerous because rehersuers from a mental disorder that
beencommlttedmay retain or have the court appoint an examingyakes it likely that he or she will engage in acts of sexual violence. Appropriate rem
as provided under s980.031 (3) except that the court is notediesare motions for mandamus or equitable relief Heeause a ch. 980 committee

i i H i i P ay encounter considerable obstacles to pursthiege remedies, DHFS, the Depart
reqwredto appoint an examlner if supervised release or dge.hamentof Justice, the baand the circuit courts must bear substantial responsibility for
is supported by theexamination conducted by the examinegnsuringprompt judicial review of annual periodic examination reports. State v

appointedby the departmentThe county shall pay the costs of amBeyer,2006 Wi 2,287 Ws. 2d 1 707 N.Ww2d 509 04-1208
examinerappointed by the court as provided undéils20(18)
(a). 980.075 Patient petition process. (1) When the depart
(2) Any examiner Conducting a reexamination under S’]Jb mentsubmits its repOIjt to the court unde®80.07 (6) the person
shallprepare a written report of the reexamination no later than'8h0 has been committed unde980.06may retain or have the
daysafter the date of the reexamination. The examiner shall pe®urtappoint an attorney as provided ir880.03 (2) (a)
vide a copy of the report to the department. (Im) (a) When the department provides a copy of the report
(3) Notwithstandingsub.(1), the court that committeder  under s980.07 (6)to the person who has been committed under
sonunder s980.06may order a reexamination of the perscargt S.980.06 the department shall provide to the person a standard
time during the period in which the person is subject to the- coriged petition form forsupervised release under980.08and a
mitmentorder Any reexamination ordered under this subsecti®tandardizegetition form for dischae under s980.09
shallconform to sub(1). (b) The department shall, after consulting with the department
(4) At any reexamination under sufi), the treating profes of justice and the state public defendivelop thestandardized
sionalshall prepare a treatment progress report. The treating getition forms required under pdg).
fessionalshallprovide a copy of the treatment progress report to (2) (a) Within 30days after the department submits its report
the department. The treatment progress report shall considett@hhe court under €©80.07 (6) the person who has been com

of the following: mitted under s980.060r his or her attorney may submit one of the
(a) The specific factors associated with the pessoisk for completedformsprovided under sulflm) to the court to initiate
committinganother sexually violent fense. either a petition for supervised release or a petition for digehar
(b) Whether the person has made significant progretssah (b) If no completed petition is filed in a timely manner under
mentor has refused treatment. par.(a), the person who has been committed und@8&.06will
(c) The ongoing treatment needs of the person. remain committed and the persenplacement at a facility

(d) Any specialized needs or conditions associated with tHescribedinder s980.065or the persors supervised release sta
personthat must be considered in future treatment planning. tusunder s980.08remains in dgect without review by the court.

(5) Any examiners under sulil) and treating professionals (3) If the person files a petition for discharunder s980.09
undersub.(4) shall have reasonable access to the person for pwithout counsel, the court shall serve a copy of the petition and
posesof reexamination, to the perserpast and present treatmenany supporting documents on the district attorney or department
records,as defined irs.51.30 (1) (b) and to the persampatient of justice, whichever is applicable. If the person petitions for dis
healthcare records, as provided undet46.82 (2) (c) chargeunder s980.09through counsel, his drer attorney shall
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servethe district attorney or department of justice, whichever rmentusing an antiandrogen or the chemical equivalent of an anti

applicable. androgen.
(4) (a) Thepetitioner may use experts or professional persons (cg) Thecourt may not authorize supervised release unless,
to support his or her petition. basedon all of the reports, trial recordsnd evidence presented,

(b) The district attorney or thepartment of justice may usethe court finds that all of the following criteria are met:
expertsor professional persons to support or oppose any petition. 1. The person has made significant progress in treatment and
(5) Subjectto s.980.03 (2) (a)before proceeding under the persons progress can be sustained while on supervised
980.080r 980.09but as soon as circumstances permit, the cotiplease.
shallrefer the matter to the authority for indigency determinations 2. It is substantially probable thtite person will not engage
unders.977.07 (1)and appointment of counsel unde®37.05 (4) in an act of sexual violence while on supervised release.
(j) if the person is not represented by counsel. 3. Treatment that meets the personeeds and a qualified
(6) At any time before a hearing unde®80.080r980.09 the providerof the treatment are reasonably available.
departmentnay file a supplemental report if the department deter 4. The person can be reasonably expected to comply with his

minesthat court should have additional information. or her treatment requirements and with all of his or her conditions
History: 2005 a. 434 or rules of supervised release that are imposed by the court or by
the department.

980.08 Supervised release; procedures, implementa - 5 A ble levalf ide for the level
tion, revocation. (1) Any person who is committed under s, , >\ féasonable levali resources can provide lor tne leve

980.06may petition the committing courd modify its order by ©f residential placement, supervision, and ongdireptment
authorizingsupervised release if at leastri@nths have elapsed "éedsthat are required for the safe management of the person
since the initial commitment order was entered or at least ¥41l€ On supervised release. o

monthshave elapsed since tneost recent release petition was (cm) If the court finds that all of the criteria in pag) are met,
denied or the most recent order for supervised release wi€ court shall seleca county to prepare a report under. gax
revoked. The director of the facility at which the person is placednlessthe court has good cause to select another cahstgourt

may file a petition under this subsection on the persbehalf at shallselect the persomcounty of residence as determined by the
anytime. departmentinder s980.105 The court may not select a county

(2) If the person files a timely petition without counsbg wherethere is a facility in which persons committed to institu
courtshall serve a copy of the petition on the district attorney fjpnal care undethis chapter are placed unless that county is also
departmenbf justice, whichever is applicable and, subject to §1atPersons county of residence. N
980.03(2) (a) refer the matter to the authority for indigency deter (d) The court shall authorize the petitiorttie persors attor
minationsunder s977.07 (1)and appointment of counsel undehey, the districtattorney any law enforcement agency in the
$.977.05 (4) (j) If the person petitions through counsel, his or hépuntyof intended placement, and any local governmental unit in
attorneyshall servethe district attorney or department of justicethe county of intended placement to submit prospective residen
whicheveris applicable. tial options for community placement to the department within 60

(3) Within 20 days after receipt of the petition, the court shaiRysfollowing the selection of the county under.gam).
appointone or more examiners having the specialized knowledge(€) The court shall order the county department undgt.42
determinedoy the court to be appropriate, who shall examine tfiie the county of intended placement to prepaneport, either
personand furnish a written report of the examination to the codfidependentlyor with the departmeraf health and family ser
within 30 days after appointment. The examiners shall have reiges,identifying prospective residential options for community
sonableaccess to the person fourposes of examination and toplacement. In identifying prospective residential options, the
the persons past and present treatment records, as defined i®@unty department shall consider the proximitiyany potential
51.30(1) (b), and patient health care records, as provided undéacemento the residence of other persamssupervised release
$.146.82 (2) (c) If any such examiner believes that the peisonand to the residence of persons who are in the custody of the
appropriatefor supervised release under thriteria specified in  department of corrections and regarding whom a sfendér
sub.(4) (cg) the examiner shall report on the type of treatraadt notification bulletin has beeissued to law enforcement agencies
servicesthat the person may need whilete community on unders.301.46 (2m) (apr (am). The county department shall
supervisedelease. The counghall pay the costs of an examinesubmitits report to the department within 60 days following the
appointedunder this subsection as provided undéris20 (18) courtorder
() () Thecourt shall direct the department to use any submis

(4) (a) The court, without a junghall hear the petition within sionsunder par(d), the report submitted under pée), or other
30 days after the report of the court-appointed examiner is filegsidentialoptions identified by the department to prepare a super
with the court, unless the court for good cause extends this tivigedrelease plafor the person. The department shall prepare a
limit. Expenses gfroceedings under this subsection shall be paitipervisedrelease plan that identifies the proposed residence.
asprovided under $1.20 (18) (b)(c), and(d). Theplan shall address the personéed, if anyfor supervision,

(c) In making a decision under pérg), thecourt may con counselingmedication, community support servicessidential
sider, without limitation because of enumeration, the nature a§grvices,vocational services, and alcohol or other drug abuse
circumstancesf the behavior that was the basis of the allegatidfeatment. The supervised release plan shalsbbmitted to the
in the petitionunder s980.02 (2) (a)the persors mental history courtwithin 90 days of the finding under pgrg). The court may
andpresent mental condition, where the person will live, how tigsantextensions of this time period for good cause.
personwill supporthimself or herself, and what arrangements are (g) The court shall review the plan submitted by diepart
availableto ensure that the person has access to angavtiti  mentunder par(cm). If the details of the plan adequately meet
patein necessary treatment, including pharmacological treatméhe treatment needs of the individual and the safety needs of the
using an antiandrogen or the chemical equivaléan antiandro community then the court shall approtiee plan and determine
genif the person is a serious child sefeofler A decision under thatsupervised release is appropriate. Ifdbils of the plan do
par.(cg) on a petition filed by a person who is a serious child sewt adequately meet the treatment needs of the individuhkor
offendermay not be made based on the fact that the person sagetyneeds of the communijtihen the court shall determine that
propersubject for pharmacological treatment using an antiandisupervisedelease is not appropriate or dirdoe preparation of
genor the chemical equivalent of an antiandrogen or on the fartothersupervised release plan to be considered by the court
thatthe person is willing to participate in pharmacological freatinderthis paragraph.
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(5m) The department mapot arrange placement under thishallbe made within 90 days of the filing. Pending the revocation
sectionin a facility that did not exist before January 1, 2006. hearing,the department may detain the person in the county jail
NOTE: Sub. (5m) is ceated eff. 7-1-07 bp005 Wis. Act 431 or return him or her to institutional care.

(6m) An order for supervised release places the person in the8) (a) If the court finds after a hearing, by clear and convinc
custodyand control of the department. The departmedatil  ing evidence, that any rule or condition of release has been vio
arrangefor control, care and treatment of the person in the leagfedand the courinds that the violation of the rule or condition
restrictivemanner consistent with the requirements of the persgieritsthe revocation of the order granting supervised release, the
andin accordancevith the plan for supervised release approvegburt may revoke the order for supervised release and order that
by the court under sul4) (g). A person on supervised release ithe person be placed in institutional cafEne court may consider
subjectto the conditions set by the court and to the rules of thgernativego revocation. The person shamain in institutional
department.Within 10 days of imposing a rule, the departmergareuntil the person is dischged from thecommitment under s.
shall file with the court any additional rule of supervision no880.09or is placed again on supervised release unde(4u).
inconsistentvith the rules oconditions imposed by the court. If (b) If the court finds after a hearing, by clear and convincing
the department wants to change a rule or condition of supervisigfigencethat the safety of others requires that supervised release
imposedby the court, the department must obtain ¢hertS e reyoked the court shall revoke the order for supervised release
approval. Before a person is placed on supervissease by the anq order that the person be placed in institutional care. The per

courtunderthis section, the court shall so notify the municipaonshall remain in institutional care until the person is diggtar
police department and county shérér the municipality and from the commitment under 880.090r is placed on supervised
county in which the person will be residing. The notificationg|easainder sub(4) (g).

requirementunder this subsection doeet apply if a municipal

police departmenbr county sherffsubmits to the court a written (9) As a condition of supervised release granted under this

statementvaiving the right to be notified. chaptey for the first year of supervised release, the court shall

NOTE: Sub. (6m) is shown below aaffected eff. 7-1-07 by 2 acts of the 2005 restrict the p_erson on SuperVISEd re_Iease to th.e _pe;rdm| e
Wisconsinlegislature and as merged by theavisor under s. 13.93 (2) (c). The €Xceptfor outings that are under the direct supervision of a depart

bracketed text was inserted by2005 Wis. Act 431but rendered surplusage by mentof corrections escort and that are for employment purposes,

2005Wis. Act 434 Corrective legislation is pending. for religious purposes, dor caring for the persosibasic living
(6m) An order for supervised release places the person in the custody and needs

control of the department. The department shall arrange for conwl, care and iy . .

treatment of the person in the least estrictive manner consistent withthe rer?u%gi.regg?/.tﬁ? rlgv?sc?rti%gerSUbieste(ﬁi)7(b)1 07 18005 Ws. Act 431and

requirements of the person and in accordance with the plan for supervised History: 1993 a. 4791995 a. 2761997 a. 27275, 284 1999 a. %s.3223L,

releaseapproved by the court under sub. [(b)] (4) (g)- A person on supervised : .
releaseis subject to the conditions set by the court and to the rules of the depart (35)3;#(;0(%2(33(1 1999 a. 322001 a. 162003 a. 1872005 a. 431434 s. 13.93 (1)

ment. Within 10 days of imposing a rule, the department shall file with the court Cross Refeence: See also cHIFS 98 Wis. adm. code.

any additional rule of supervision not inconsistent with the rules oconditions P h : .
: " ub.(6m) [formerly s. 980.06 (2) (d)jequires post—hearing notice to the local law
|mpose;d_by the court. If the department wants to change a rule or condition 9f enforcement agencies. In re Commitment of Goods#\is. 2d 426544 N.W2d
supervision imposed by the court, the department must obtain the cours 611(Ct. App. 1996)95-0664
approval. Before aperson is placed on supervisecsfease by the court under this - \yhether in a proceeding for an initial ch. 980 commitment or a later petition for
section,the court shall so notify the municipal police department and county ~ supervisedelease, there is no requirement that the pratee the person is treatable.
sheriff for the municipality and county in which the person will be esiding. The  Statev. Seibert220 Ws. 2d 308582 N.W2d 745(Ct. App. 1998)97-2554
notification requirement under this subsection does not apply if a municipal  Thereis no exception under sub. (5) for a court to refuse to order releasi after
police department or county sheriff submits to the court a written statement determinesundersub. (4) that release is appropriate. If treatment programs are
waiving the right to be notified. unavailablethe court shall order a countiirough DHFS, to prepare a plan gtace
f . person on supervised release in that county The court may order the county to
(7) (a) If thg_department believes tha_t apersonon SuDerV'SﬁgataNhatever programs or facilities are necessary to accommodate the supervised
releasepr awaiting placement on supervised release, has violatetase.State vSprosty227 Ws. 2d 316595 N.W2d 692(1999),97-3524
or threatened to violate, angondition or rule of supervised Asused in this chaptefsubstantial probability” and “substantially probable” both
’ ‘e - anmuch more likely than not. This standard for dangerousness does not violate
releaseihe department may petmon.for revocation of the Qfdéheua| protection nor is the teamconstitutionallyvague. State.\Curiel, 227 Wis.
grantingsupervised release as described in(por may detain 2d 389597 N.w2d 697(1999),97-1337
the person An institutionalized sex éénder who agreed to a stipulation providing supervised
! . . releasegiving up his right to a jury trial on his discharpetition in exchange, had
(b) If the department believes that a person on supervisefbnstitutional right to enforcement of the agreement. Stateueger 2001 WI
releasepr awaiting placement on supervised releas(fiseat to Are 7?n§é;2er¥¥sse§<g;§/3\%%r,:‘t\g§g§r? i(;oggr}sStiztutionally entitled to assistance of
the_s_afety of other_s, the department Sh_a” detain _the person @Bﬁgselin bringing a first appeal as of right from a denial of his or her petition for
petitionfor revocation of the order granting supervised rel@easesupervisedelease. State ex rel. Seibert v. Macht, 2001 W248% \Wis.2d 378627
; N.W.2d 881, 99-3354
describedn par (c). . A person subject to a proceeding to revelgervised release is entitled to the same
(c) If the department concludes that the order granting supedeprocess protections asatied persons iprobation and parole revocation pro
vised release should be revoked, it shall file with the committiriged'ngs- Notice of the grounds that tuiebasis for the revocation must be given.

. . . . . court can only base a revocation ongheunds of public safety under sub. (6m)
courta statement alleging thwolation and or threat of a violation yhennotice has beeproperly given. State VanBronkhorst, 2001 WI App 190947

anda petition to revoke the order for supervised release anRd pnes. 2d 247633 N.w2d 236 00-3075

i i i i A sexual assault need not occur and the pesdmetiavior need not be criminal
vide a copy of each to the regionalfiok of the state public beforethe court can conclude thisiere is a substantial probability that a person will

defende.rresponsi.ble fohandling cases in the county Wh‘?re thesoffendif institutional care is not continued. The relevant inquiry under sub. (4) is
committing court is located. If the department has detained thwgetherthe behavior indicates a likelihood to refd. State vSprosty 2001 WI

App 231,248 Ws. 2d 480636 N.W2d 213 00-2404
persomnd.e.r para) Or(b)Z the department shaﬂle_ the statement Sub.(6m), not s. 806.07 (1) (h), governs granting relief to the state from a ch. 980
andthe petition and provide them to the regionéitefof the staté committee’ssupervised release whene committee is confined in an institution

public defender withirv2 hours after the detention, excluding- Saawaitingplacement on supervised releaSewb. (6m) provides no procedure for initi

i ; atingrevocation other than by the department of health and family seadtes,
urdays,Sundays and legal holldays. Pendi"g revocation hear reventingcourts omprosecutors from initiating revocations. Statderford, 2004

ing, the department may detain the person in a jail or a faciliyl 5,268 Ws. 2d 300674 N.W2d 349 01-2461
describedunder s980.065 The court shall refer the matter to the Ch. 980 was not unconstitutionally applied to the defendant when an order for

i indi inati supervisedelease could not be carried out due to an inability to find an appropriate
authquty for |nd|gency determinations ur.]der9577'07 (].')an.d placemenand the defendant remained in custodyy judicial decision that puthe
appointmenbf counsel under 877.05 (4) (j) The determination communityat risk because of what agents of government may have done or not done
of indigency and the appointment of counsel shall be done as s(ﬁgﬁbalance the potential injury to societyhterests against the potentignefits
ascircumstances permit thatwould flow from any rule designed to deter future conduct by those agents. State
p ' V. Schulpius, 2006 WI 287 Ws. 2d 44 707 N.W2d 495 02-1056

(d) The court shall hear the petition within @8ys, unless the A rule regulating the conduct of a sexually violent person on supervised release

/ . . . . . . satisfiesthe procedural due process requirement of adequate notice If flaestiy
hea”ngor time deadline is waived by the detained person. Afi cisefor the probationeto know what conduct is required or prohibited. State v

decisionon the petition to revoke the order for supervised releas@ris, 2004 Wi 91273 Ws. 2d 294682 N.W2d 812 00-1425
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Under sub. (6m) [formerly s. 980.06 (2) (d)], a circuit court must determine In order to provide a basis for probable cause to believe a person is no longer sexu
whetherany rule or condition of release has been violated or whether the safetyalty violent under sub. (2), an expertipinion must depend upon something more
othersrequires revocation. Aircuit court is not required to expressly consider alterthanfacts, professional knowledge, or research that was considered by an expert testi

nativesto revocation before revoking a sexually violent pessenpervised release fying in a prior proceeding that determined fiezson to be sexually violent. State
whenthe court determines that the safety of the public requires the pasomhit v, Combs, 2006 WI App 1305-0859

mentto a secure facility State vBurris, 2004 WI 91273 Wis. 2d 294682 N.W2d The probable cause determination undeb. (2) (a) is the same as the probable
812 00-1425 ) ) . . . causedetermination in a preliminary examination in a criminal proceeding. In
The suficiency of evidence standard of review appliéisenreviewing a circuit = assessingne or more re-examination reports at a hearing under sub. (2)(a); the cir
court'sorder denying a petition for supervised release under sub. (4). The test fofcﬁﬁl?court is to determine whether theraiplausible expert opinion that, if believed,
sufficiencyof the evidenceo support the order is not whether a reviewing court i1 establish probable cause to believe a person is no longer a sexually vielent per
convinced by clear and convincing evidence that a pergetition for supervised g, within the meaning of the statute under the standard establiskedhbs. If

releaseshould be denied, but whether a circuit coacting reasonahblygould be so ; i - fagiae )
convincedby evidence it has a right to believe and accept as true. SB ’ thereare two reports with conflicting opinions on this point, the court doedeuide
2005WI1 29,279 Ws. 2d 102693 N.W2d 715 03-1419 whichit finds the more persuasive. Stat&wse, 2006 WI App 179, ¥/ 2d

. NWw2d__ 04-3081

980.09 Petition for discharge. A committed person may
petitionthe committingcourt for dischage at any time. The court
shalldeny the petition under this section without a hearing unl
the petition allegegacts from which the court or jury may con
cludethe persors condition haghanged since the date of his o 6 Al ialis d d waived unl itis d ded withi
herinitial commitment order so that the person does not meet {fje; A U1y trial is deemed waived unless it is demanded within
criteriafor commitment as a sexually violent person. days of the filing of the petition for disclyer

(2) Thecourtshall review the petition within 30 days and may (b) Juries shall be selected and treated in the same manner as
hold a hearing to determinié it contains facts from which the heyare selected and treated in civil actions in circuit court. The
courtor jury mayconclude that the person does not meet the crifd!mberof jurors prescribed in pdg), plus thenumber of peremp
ria for commitment as a sexually violent person. In determinif@y challenges available to all of the parties, shall be called ini
underthis subsection whether facts exist that might warrant suédlly and maintained in thiery box by calling others to replace

a conclusionthe court shall consider any current or past repottgors excused for cause until all jurors have been examined. The
filed under s980.07 relevant facts in the petition and in the stateparties shall exercise in their ordethe state beginning, the
written response, guments of counsel, and any supporting doci@eremptorychallenges available to them, and if any party declines
mentationprovided by theerson or the state. If the court deterto challenge, the challenge shall be made by the clerk by lot.
minesthat the petition does not contain facts from which a court (c) No verdict shall be valid or received unless at least 5 of the
or jury may conclude that the person does not riheetriteria for jurorsagree to it.

commitmentthe court shall deny the petition. If the codeter (2) POST VERDICT MOTIONS. Motions after verdict may be

minesthat facts exist from which a court or jury could Concmdﬁl?dewithout further notice upon receipt of the verdict.
the person does not meet criteria for commitment the court sha .
set the matter for hearing. (3) ArPeALs. Any party may appeal an order under this-sub

§ection as a final order under cB88 and809.
History: 2005 a. 434

980.095 Procedures for discharge hearings. (1) Useor
JURIES. (@) The district attorney or the department of justice,
S¥Richeverfiled the original petition, or the petitioner or hishar
pttorneymay request that a hearing unde389.09 (3)e to a jury

(3) Thecourt shall hold a hearing within 90 days of the dete
minationthat the petition contains facts from which the court or
jury may conclude that theerson does not meet the criteria fo
commitmentas a sexually violent person. The state has the bur
of proving by clear and convincing evidence tihatperson meets

the Cmin?]for comml'tmer.wt as ?f?G(;(U;”y xlolent pﬁrson. meansa judgment of conviction for a sexually violenteofse, an
(4) If the court or jury is satisfied that the state has not met iy, gicationof delinquency on the basis of a sexually violent

burdenof proof under sul(3), the petitioner shall be disclyzd ; ; ;
from the custody of the department. If the court or jury is satisfi%gergzzéjr: 2#;?3&;“&2222; %Lﬁlg)égci sexually violenteofse

thatthe state has met its burden of proof under @)bthe court . . .
may proceed under 880.08 (4)to determine whether to modify _(2) If, atanytime after a person is committed unde3&0.06

the petitionefs existing commitment order by authorizing supe@udgment relating to a sexually violenterise committed by the
visedrelease. personis reversed, set aside, or vacated and that sexually violent
History: 1993 a. 4791999 a. 92003 a. 1872005 a. 434 offensewas abasis for the allegation made in the petition under
_Persons committed under ch. 980 must beraéd the right to request a jury for $.980.02 (2) (a)the person may bring a motion foostcommit
?Bg}grgiezagg‘gs under this section. StatBost197 Ws. 2d 279541 N.W2d 5 mentrelief in the court that committed the person. The court shall
Sub.(2) (a) does not contemplate an evidentiary hearing as is provided under fupceedas follows on the motion for postcommitment relief:
(D0 e st () e e hesrng = & paber vahedeerapinalon Shars  (a) If the sexually violent dénse was the sole basis for the
Wis. 2d 432570 N.W2d 626(Ct. App. 1997)96-3410 allegationunder s980.02 (2) (apnd there are no other judgments
Theright to counsel under sub. (2) (asishject to the same standards and procerelating to a sexually violentfeinse committed by the person, the

Sy,fiﬂg’ggfzﬂm;'gz“; E,OGg%%%sﬁ'.@ﬂefﬁagafoc{ﬂ'“a' cases. SN\ 2001 o 1t shall reverse, set aside, or vacate the judgment wder

:;,ub. ) (a)f does nog aIIO\év unllimited submission of evictjénce, but does allow $80.05(5) that the persois a sexually violent person, vacate the

submission of a second medical examination report. Stateayer 2001 WI App i i

51241 Ws. 2d 417626 N.W2d 811, 983691 commitment orderand dischaye the persofrom the custody of
Probablecause that detainee is no longer a sexually violent person is not demothe department.

stratedby an expers conclusion that the detainee has the alidityontrol his or her ; ;

behavior. A court must not only consider whether the person haatitig/ to make (b) .lf the sexually violent ¢énse was the sole ba.‘SIS for the

choicesbut the degree to which those choices are driven by a mental digeeder ~ allegation under £980.02 (2) (a)put there are other judgments

philiais a mental disorder that by definition includes a diagnosis of lack of contrgb|atingto a sexually violent éénse committed by the person that

State v Schiller 2003 WI App 195266 Ws. 2d 992669 N.W2d 747 02-2963 . . .
Progressn treatment is one way of showing that a person is not still a sexually vigavenot been reversed, set aside, or vacated, or if the sexually vio

Ientp;(srhson L_m_de: fs_u(kj)_. (Z)r(]a). An%w%iaglnosis is anoﬁheev\ll diagbnosfis need not lent offense was not the sole basis for the allegation under s.

attackthe original finding that an individual was sexually violent, but focuses on t i

presentand is evidence of whether an individual is still a sexually violent perso%o'oz(z) (6.‘) the court shall determine whether to gr.a“t th.e per

Statev. Pocan, 2003 WI App 23267 Wis. 2d 953671 N.W2d 68Q 02-3342 sona new trial under £80.05because theeversal, setting aside,
The question at a sub. (2) (a) probable cause hearing is whether probable cegysgacating of the judgment for the sexually violerienge would

existsto establish that the individual seeking disghds no longea sexually violent bablych th It of the trial

personand is not whether the individual is substantigilgbable to engage in acts probablychange the result o € tral.

of sexual violence if placed on supervised release or even if @jschisom commit  (3) An appeal may b&aken from an order entered under sub.

ment. Probable cause to believe a person is no longer a sexually violent person |?2 £ final iud

satisfiedby a recommendation of supervised release without more. Sitel ) as from a final judgment.

2004WI App 140,275 Wis. 2d 421685 N.W2d 890 03-2098 History: 2001 a. 162005 a. 253434

80.101 Reversal, vacation or setting aside of judg -
Ent relating to a sexually violent offense; effect. (1) In
this section,“judgment relating to a sexually violentfefse”
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980.105 Determination of county of residence. The 2. An adultmember of the victing' family if the victim died
departmenshall determine a persaercounty of residence fthe asa result of the act of sexual violence.
purposesf this chapter by doing all of the following: 3. The victims parent or legal guardiaifithe victim is youn

(1) The department shall consider residence as the voluntgsrthan 18 years old.
concurrencef physical presence with intent to remain iplace (bm) Notify the department of corrections.
of fixed habitation and shall consider physipe¢sence as prima  (3) The notice under sul{2) shall informthe department of
facie evidence of intent to remain. correctionsand the person under sip) (am)of the name of the
(2) Thedepartment shall apply theiteria for consideration personcommitted under this chapter and the dh& person is
of residence and physical presenogler sub(l1) to the facts that placedon supervised releasedischaged. The department shall
existedon the date that the person committed the sexually violesindthe notice, postmarked at least 7 days before the dgterthe
offensethat resulted in the sentence, placement or commitma&aihcommitted under this chapter is placedsupervised release

thatwas in efect when the petition was filed unde980.02 or dischaged, to the department obrrections and to the last-
NOTE: This section is affected eff. 7-1-07 8005 Ws. Act 431to read: known address of the person under g&).(am)
980.105 Determination of county and city , village, or town of residence. ;
(1m) The department shall determine a persors county of residence forthe (4)f' Tg.e depbanzment shall dezlgmdhprecszare cards fo_{_r[])ersonds
purposes of this chapter by doing all of the following: specifiedin sub.(2) (am)to send to the department. € caras

(a) The department shallconsider residence as the voluntary concuence of ~ Shall have space fothese persons to provide their names and
physical presence withintent to remain in a place of fixed habitation and shall gddresseshe name of the person committed under this Chapter

consider physical pesence as prima facie evidence of intent temain. ; : ; ;
(b) The department shall apply the criteria for consideration of esidence and andany other information the department determines is necessary

physical presence under par(a) fo the facts that existed on the date that the per 1€ department shall provide the cards, without gbatothe
soncommitted the sexually violent offense thatesulted in the sentence, place departmenbf justice and district attorneys. The department of

ment, or commitment that was in effect when the petition was filed under s. justice and district attorneys shall provide the cards, without

980.02. i
(2m) The department shall determine gperson’s city, village, or town of resi- chargefo personspecified in sub2) (am) These persons m.ay

dencefor the purposes of s. 980.08 (5) by doing all of the following: send completed cards to the department of health and family ser
NOTE: 2005 Wis. Act 431 created sub. (2m) and made extensive substantive vices. All records or portions of records of the department of

changesto s. 980.08 (5). 2005 Wis. Act 434repealed s. 980.08 (5). healthand family services that relate to mailing addresses of these

(a) The department shall consider esidence as the voluntary concuence of

physical presence withintent to remain in a place of fixed habitation and shall personsare not SUbJeCt to Inspection or copying undéBs35 (l)

consider physical pesence as prima facie evidence of intent temain. exceptas needed to comply with a request by the departafent
(b) The department shall apply the criteria for consideration of esidence and ~ correctionsunder s301.46 (3) (d)
physical presence under par(a) to the facts that existed on the date that theer- History: 1993 a. 4791995 a. 2%.9126 (19) 1995 a. 4401997 a. 1811999 a.

soncommitted the sexually violent offense thatesulted in the sentence, plaee 9: 2005 a. 434
ment, or commitment that was in effect when the petition was filed under s.
9833030- 1005 &, 2762001 & 162005 a. 431 980.12 Department duties; costs. (1) Except aprovided
istory: a. a. a. ;
A persons county of residence shall be determined based on the faasigtad in 55'980'031 _(3)and980'07 (1) the dePartmem shall pay from
on the date othe underlying dénse. A court does not have jurisdiction merelythe appropriations under 80.435 (2) (ajpnd(bm) for all costs

becausdhe defendant was in ai¥¢onsin prison at the time the petition was filed.rg|atin he evaluation, treatment, an re of persons eval
Statev. Burgess, 2002 WI Ap264,258 Ws. 2d 548654 N.w2d 81 00-3074 elatingto the evaluation, treatment, and care of persons evaluated

Affirmed on other grounds. 2003 WI 71, 262 WIZ&h.665 N.W2d 12400-3074  OF committed under this chapter
The circuit court had jurisdiction to conduct ch. 980 proceedings involving an (2) By February 1, 2002, the department shall submit a report

enrolledtribal member who committed the underlying sexutdrafe on an Indian ; :
reservation. State v Burgess, 20031 71, 262 Ws. 2d 354 665 N.w2d 124 [0 thelegislature under s13.172 (2)concerning the extent to

00-3074 which pharmacological treatment using an antiandrogetier
chemical equivalent of an antiandrogen has been required as a

980.11 Notice concerning supervised release or dis - conditionof supervised release under s. 980.06, 1997 stats., or s.

charge. (1) In this section: 980.08and theeffectiveness of the treatment in the cases in which

(a) “Act of sexual violence” means act or attempted act thatits use has been required.
is a basis for an allegation made ipetition under s980.02 (2)  History: 1993 a. 4791997 a. 281999 a. 92005 a. 434

@) . . o 980.13 Applicability. This chapter applies to a sexually-vio
(b) “Member of the family” means spouse, child, sibling; palent person regardless of whether the person engaged in acts of
entor legal guardian. sexualviolence before, on or after June 2, 1994.

(c) “Victim” means a person against whom an act of sexuahistory: 1993 a. 479
violencehas been committed.

(2) If the court places a person supervised release under
980.08 (4)or dischages a person under330.09 (4) the depart
mentshall do all of the following:

(am) Make a reasonable attempt to notify whichexfehe fol

980.14 Immunity. (1) In this section, “agency” means the
Sdepartmen'of corrections, the department of health and family
servicesthe department of justice, or a district attorney

(2) Any agency or dicer, employee, or agent of an agency is
) . ; ) . immunefrom criminal or civil liability for anyacts or omissions
lowing persons is appropriate, if he or she can be found, in acc%rgthe resulof a good faith ébrt to comply with any provision of
ancewith sub.(3): this chapter

1. The victim of the act of sexual violence. History: 2005 a. 434s.79, 129, 130
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