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Ryan, Robin

From: Hoey, Joseph

Sent: Thursday, October 26, 2006 2:55 PM

To: Ryan, Robin

Subject: RE: DNA sampling of people charged with felonies
Robin,

Rep. Wasserman would like the penally to apply.

Thanks.

Joe

From: Ryan, Robin

Sent: Wednesday, October 25, 2006 12:24 PM

To: Hoey, loseph

Subject: ENA sampling of people charged with felonies
Hi Joe,

tam redrafting 2005 LRB-4679 as you requested. The bill requires people who are charged with a felony to submit a DNA
samples for inclusion in the DCJ database.

Section 165.765 of the statutes provides a penaity for intentionaily failing to comply with current DNA submission
requirements. Do you want the penalty to apply to persons who are required under the bill to provide a DNA sample and
fail to do so7 The penalty is a fine not to exceed $10,000, imprisonment for up to 9 months, or both.

Thanks,
Robin
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2005 - 2006 LEGIS TURE

Wf
1 AN ACT  to amend 165.765 (2) (a), 165.77 (3) and 970.03 (7); to repeal and
2 recreate 16577 (4); and to create 165.845 of the statutes; relating to:
3 requiring persons charged with a felony to provide a biological specimen for
4 deoxyribonucleic acid analysis, inclusion of the analysis results in the
. v i
5 Department of Justice deoxyribonucleic acid data bank. dnd requiring the vf
@ . exercise of rule-making authouty _y P
£ e —————

Anal lysis. by the Legislative Reference Bureau -

Under current iaw the following people are required” to submit bm}og,mal
specimens to the cr irfie laboratories for deoxyribonucleic acid (DNA) analysis; (eape,{
| convicted in Wisconsin for a felony¥(a crime for which a person‘may be sentenced to
3 rm @’eogljifound to bessexually violent per’ser}s" peopie;éﬂ probation, parcle, or
L“ctendéed supervzsmn in Wisconsin for a crime » compnitted in “another state that would
be a felony if committed in Wisconsin; and Qc*opi% found.not guilty by reason of mentai

dISCdSG or dofect or adjudicc}ted deimquent forf irst— dt,g,rec or sacond dogree

b;o ogicai specxmcﬁis cmci maintain a DNA ddtd bank of 1r1§0rmdimn obmmed from
the analyses. The crime laboratories may compare data obtained from the analysis
of specimens and may share the results of analyses or comparisons with law
enforcernent agéncies, prosecutors, the person who submitted a specimen, and
defense attorneys. The crime laboratories must expunge all data relating to a person

£
;
H
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from the data bank if the person’'s conviction or adjudication is reversed, set . g_i_,;side,
or vacated and the person requests that the data be expunged. g~ fff S B/ v
3 This bill requires thatywhenever a person is charged with conmiiffing a felony
and a court determines that there is probable cause to believe that the person
committed the felony¥the person must provide a biological specimen for DNA
analysis. The person must provide the specimen to the sheriff in the county in which
he or she is charged and the sheriff must submit it te the crime laboratories. The
crime laboratories must analyze the sample and include information obtained from
the analysis in the DNA data bank. If the person is not convicted of a felony in
connection with the charge for which he or she was required to submit a specimen
and requests that his or her data be expunged from the DNA data bank, the crime
laboratories must expunge it unless the data must be maintained in connection with
J an.unrelated conviction, adjudication, or charge. ,@?M AN
211 TP For further information see theYstate and local fiscal estimate, which will be
printed as an appendix to this bill.

‘/ ... ...The people of the state of Wisconsin, represented in senate and assembly, do
- . enact as follows:
7 S od-d f
LM”M SEcTION 1. 165.765 (2) (a) of the statutes is amended to read:
2 165.765 {2} (a) Any physician, registered nurse, medical technelogist,
3 physician assistant or person acting under the direction of a physician who obtains

4 a biological specimen under s. 165.76, 165.845‘/938(34 (15), 973.047, or 980.063 is

5 immune from any civil or criminal liability for the act, excep% for civil Hability for
6 negligence in the performance of the act.

7 SecTioN 2. 16577 (3)%)f the statutes is amended to read:

8 165.77 (3) If the laboratories receive a human biological specimen under s.

9 51.20 (13) (cr), 165.76, 165.845%038.34 (15). 971.17 (1m) (a), 973.047. or 980.063. the

10 laboratories shall analyze the deoxyribonucleic acid in the specimen. The
11 laboratories shall maintain a data bank based on data obtained f{rom
12 deoxyribonucleic acid analysis of those specimens. The laboratories may compare
13 the data obtained from one specimen with the data obtained from other specimens.

14 The laboratories may make data obtained from any analysis and comparison



10
11
12
13
14
15
16

17

2005 - 2006 Legislature -3~ leféb};?ﬁ}f

BILL SEcTION 2

available to law enforcement agencies in connection with eriminal or delinquency
investigations and, upon request, to any prosecutor, defense attorney or subject of
the data. The data may be used in criminal and delinquency actions and proceedings.
The laboratories shall destroy specimens obtained under this subsection after
analysis has been completed and the applicable court proceedings have concluded.

SecrionN 3. 165.77 (4)’%? the statutes is repealed and recreated to read:

165.77 (4) (a) A person whose deoxyribonucleic acid analysis data has been
included in the data bank under sub.v('B) may request expungement on the grounds
that all of the following conditions are satistied:

1. All convictions or adjudications for which the person was required to submit
a biological specimen under s. 51.20 (13} (cr), 165.76, 938.34 (15), 971.17 {(1my} (a),
973.047, or 980.063 have been reversed, set aside, or vacated.

2. Any felony charge for which the person was required to submit a biological
specimen under 5%65.846 has been dismissed or the person was found innocent of
committing the felony charged.

(b} If the conditions under par. (a) are satisfied, the laboratories shall purge all
records and identifiable information in the data bank pertaining to the person and
destroy all specimens from the person upon receiving the person’s written request
for expungement and any documentation required by the department of justice
under rules promulgated undergizb. {8).

SECTION 4. i65‘845§)f the statutes is created to read:

165.845 Submission of biological specimens by persons charged with
felonies. (1) Whenever a person is charged with committing a felony and a court
makes a determination that there is probable cause to believe that the person

committed the felony, the person shall provide the sheriff of the county in which the
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person is charged a biological specimen for deoxyribonucleic acid analysis\.} The
sheriff shall submit the specimen to the crime laboratories for deoxyribonucleic acid
analysis and inclusion of the person’s deoxyribonucleic acid profile in a data bank
under s.v{65.77 {3).

(2) The department of justice shall promulgate rules establishing procedures
and time limits for providing. collecting, and submitting biological specimens under
this\gectionv

(3) Biological specimens collected under this section may only be used as
provided under s. 165.77.\/

SECTION 5. 970.03 (7} of the statutes is amended to read:

970.03 (7) If the court finds probhable cause to believe that a felony has been
committed by the defendant, it shall bind the defendant over for trial and shall

determine whether a biological specimen has been collected from the defendant as

. v, . , . .
required under s, 165.845. If a specimen has not been collected, the court shall direct

the defendant to provide and the sheriff to collect a biological specimen for

deoxyribonucleic acid anaiysis’.’
SecTION 6. Initial applicability.

{1) This act first applies to persons charged with felonies on the effective date
of this subsection.

Section 7. Effective date.

(1} This act takes effect on the first day of the 2nd month beginning after
publication.

(END)

%
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N Ins A:
In addition, a court may order a youth who is adjudicated delinquent for certain
offenses other than sexual assault to provide a biological specimen for DNA analysis.

'30 Ins B: v

Q{ A person who is required to submit a biological specimen for DNA analysis,
except a person who is committed for mental health reasons, and intentionally fails
to provide a specimen is subject to a criminal penalty.Y

Ins C: '
A person who is required under the bill to provide a biological specimen forv',DN A
analysis and intentionally fails to do so is subject to a fine not to exceed $10,000 or
¥ imprisonmentgnot to exceed(@ymonths or both.

1 et

2 Ins 1-1:

3 SECTION 1. 165.76%3) of the statutes is amended to read:

4 165.76 (3) If a person is required to submit a biological specimen under s. 51.20
5 (13) (cr), 165,845‘/938.374 (15), 971.17 (1m) (a), 973.047, or 980.063, he or she shall
6 comply with that requirement and is not required to comply with this section.

History: 1993 5 16, 98,207 1995 . 390 9126 (103 1995 & 77, 440, 1997 o 35, 28301999 & 00 2001 o, 96: 2005 . 277, 344, ¢ 1393 (2) (e

SECTION 2. 165.765 (1) of the statutes is amended to read:

8 165.765 (1) Whoever intentionally fails to comply with a requirement to submit
9 a biological specimen under s. 165.76, 1653845"’, 938.34 (15), 973.047, or 980.063 may

10 be fined not more than $10,000 or imprisoned for not more than 9 months or both.

History: 1993 4 98 1995 4 77, 440
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1 AN ACT to amend 165.76 (3), 165.765 (1), 165.765 (2) (a), 165.77 (3) and 970.03

~.Under current law, the following people are required to submit biclogical
specimens to the crime laboratories for deoxyribonucleic acid (DNA) analysis: a
person &Qonwéfé? in Wisconsin for a felony (a crime for whlcE&Eerson may be
sentenced to prrs’f)n or one of the several specified misdemeanorsy; a person found to
Ly be a sexually violertt person; a person on probation, parole, or extended supervision

J in-Wisconsin for a crime committed in another state that would be a felony if
o e “committed in Wisconsin; and a person found not guilty by reason of mental disease

&~ 2 (7); to repeal and recreate 165.77 (4); and to create 165.845 of the statutes;
»\ . 3 relating to: requiring persons charged with a felony to provide a biological
r_% 4 specimen for deoxyribonucleic acid analysis, inclusion of the analysis results in
j 5 the Department of Justice deoxyribonucieic acid data bank, requiring the
M:j 6 exercise of rule-making authority, and providing a penalty.

: '6“%* Analysis by the Legislative Reference Bureau

‘“\} e or ﬂdvt’w:fwwub or adJ udicated de} Liiqut:lib fors il wd"eg‘fee or bt‘}béiig d“é:{ ee sexual abs&ui}j g
{ ot sexual assault of a child: “In addmon a court may order a vouih whoig a&juﬁiieatéd
o X delinquent for certaip;offenses pther than sexual abbauﬁfmﬁﬁ ‘provide a biological
O\ specimen for DNA aﬁalyb% The crime laboratories are required to analyze the DNA
‘gﬁ— in the biological &pecamemb and maintain a DNA data bank of information obtained

from the anaiyggq Ih;e crime laboratories may compare data obtained from the
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- analysis of specimens and may share the results of analyses or comparisons with law

enforcement agencies, prosecutors, the person who submitted a specimen, and
defense attorneys. The crime laboratories must expunge all data relating to a person
from the data bank if the person’s conviction or adjudication is reversed, set aside,
or vacated and the person requests that the data be expunged. A person who is
required to submit a biological specimen for DNA analysis, except a person who is
committed for mental health reasons, and intentionally fails to provide a specimen
18 subject to a criminal penalty.

This bill requires that, whenever a person is charged with committing a felony
and a court determines that there is probable cause to believe that the person
committed the felony, the person must provide a biological specimen for DNA
analysis. The person must provide the specimen to the sheriff in the county in which
he or she ig charged and the sheriff must submit it to the crime laboratories. The
crime laboratories must analyze the sample and include information obtained from
the analysis in the DNA data bank. If the person is not convicted of a felony in
connection with the charge for which he or she was required to submit a specimen
and requests that his or her data be expunged from the DNA data bank, the crime
laboratories must expunge it unless the data must be maintained in connection with
an unrelated conviction, adjudication, or charge. A person who is required under the
bill to provide a biological specimen for DNA analysis and intentionally fails to do so
is subject to a fine not to exceed $10,000 or imprisonment not to exceed nine months
or both.

Because this bill creates a new crime or revises a penalty for an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SectrioN 1. 165.76 (3) of the statutes is amended to read:
165.76 (3) If a persen is required to submit a biological specimen under s. 51.20
comply with that requirement and is not required to comply with this section.

SECTION 2. 165.765 (1) of the statutes is amended to read:
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165.765 (1) Whoever intentionally fails to comply with a requirement to submit
a biological specimen under s. 165.76, 165.845, 938.34 (15), 973.047, or 980.063 may
be fined not more than $10,000 or imprisoned for not more than 9 months or both.

SECTION 3. 165.765 (2) (a} of the statutes is amended to read:

165.765 (2) (a) Any physician, registered nurse, medical technologist,
physician assistant or person acting under the direction of a physician who obtains

a biological specimen under s. 165.76, 165.845, 938.34 (15), 973.047, or 980.063 is

immune from any civil or criminal liability for the act, except for civil liability for
negligence in the performance of the act.

SeEcTioN 4. 165.77 (3) of the statutes is amended to read:

165.77 (3) If the laboratories receive a human biclogical specimen under s.
51.20 (13) (cr), 165.76, 165.845, 938.34 (15}, 971.17 (1m) (a}, 973.047, or 980.063, the
laboratories shall analyze the deoxyribonucleic acid in the specimen. The
laboratories shall maintain a data bank based on data obtained from
deoxyribonucleic acid analysis of those specimens. The laboratories may compare
the data obtained from one specimen with the data obtained from other specimens.
The laboratories may make data obtained from any analysis and comparison
available to law enforcement agencies in connection with criminal or delinquency
investigations and, upon request, to any prosecutor, defense attorney or subject of
the data. The data may be used in criminal and delinquency actions and proceedings.
The laboratories shall destroy specimens obtained under this subsection after
analysis has been completed and the applicable court proceedings have concluded.

SeECTION 5. 165.77 (4) of the statutes is repealed and recreated to read:
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165.77 (4) (a) A person whose deoxyribonucleic acid analysis data has been
included in the data bank under sub. (3) may request expungement on the grounds
that all of the following conditions are satisfied:

1. All convictions or adjudications for which the person was requifed to submit
a biological specimen under s. 51.20 (13) (er}, 165,76, 938.34 (15), 971.17 (Im) {(a),
973.047, or 980.063 have been reversed, set aside, or vacated.

2. Any felony charge for which the person was required to submit a biological
specimen under s. 165.845 has been dismissed or the person was found innocent of
committing the felony charged.

(b) If the conditions under par. (a) are satisfied, the laboratories shall purge all
records and identifiable information in the data bank pertaining to the person and
destroy all specimens from the person upon receiving the person’s written request
for expungement and any documentation required by the department of justice
under rules promulgated under sub. (8).

SecrioN 6. 165.845 of the statutes is created to read:

165.845 Submission of biological specimens by persons charged with
felonies. (1) Whenever a person is charged with committing a felony and a court
makes a determination that there is probable cause to believe that the person
committed the felony, the person shall provide the sheriff of the county in which the
person is charged a biological specimen for deoxyribonucleic acid analysis. The
sheriff shall submit the specimen to the erime laboratories for deoxyribonucieic acid
analysis and inclusion of the person’s deoxyribonucleic acid profile in a data bank

under s. 165.77 (3).
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(2) The department of justice shall promulgate rules establishing procedures
and time limits for providing, collecting, and submitting biclogical specimens under
this section.

(3) Biological specimens collected under this section may only be used as
provided under s. 165.77.

SECTION 7. 970.03 (7) of the statutes is amended to read:

970.03 (7) If the court finds probable cause to believe that a felony has been
committed by the defendant, it shall bind the defendant over for trial and shall

determine whether a biological specimen has been collected from the defendant as

required unders. 165,845, If a specimen has not been coliected, the court shall direct

the defendant to provide and the sheriff to collect a biological specimen for

deoxvribonucleic acid analysis.

SECTION 8. Initial applicability.

(1} This act first applies to persons charged with felonies on the effective date
of this subsection.

Secrion 9. Effective date.

(1) This act takes effect on the first day of the 2nd month beginning after
publication.

(END)
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Joe:

As we discussed, I redrafted this bill to correct the analysis.

Robhin Ryan
Legislative Attorney
Phone: (608) 261-6927

E-mail: robin.ryan@legis.wisconsin.gov
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December 20, 2006

Joe:

As we discussed, I redrafted this bill to correct the analysis.

Robin Ryan

Legislative Attorney

Phone: (608) 261-6927

E-mail: robin.ryan@legis.wisconsin.gov
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