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- Nelson, Robert P.

From: Duerst, Christina

Sent: Friday, October 05, 2007 8:56 AM
To: Nelson, Robert P.

Subject: FW: Drafting request

From: Emerson, Anne

Sent: Friday, October 05, 2007 8:45 AM

To: LRB.Legal

Subject: Drafting request

Representative Suder would like to request a redraft of 2005 Senate Bill 425, relating to nuisance lawsuits for
reintroduction this session. Should you have any questions, please do not hesitate to contact us.

Thank you!
Anne

Anne Emerson
Research Assistant

Office of State Representative Scott Suder
Wisconsin's 69th Assembly District

Office: 1-608-267-0280

Toll free:1-888-534-0069
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Novem‘her 8, 2005 ~ Introduced by Senators ZIEN, STEPP, L,AZICH REYN«OLDS A.
LASEE, DARLING, KE,EZIE BrowN and GROTHMAN, cosponsored by
Repreégntatlves SUDER NISCHKE, PETTIS, ALBERS, I?ﬁHN LoTHIAN, F. LASEE,
AINSWORTH, HUNDERTMARK, OTT, HINES Warp! OweNs, Krawczyk ‘and
LEMAHIEU, Referr d to Committee on Judiciary, Corrections and Privacy.’
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1 . R ——

2 1.}.95 016, 165.25 (1m), 165 25 . 823.02 (1g) and 823.02 (2) and (S)EOf the statutes;
3 relating to: the authority of the Department of Justice and public nuisance
4 actions. |

Analysis by the Legislative Reference Bureau

Currently, the Department of Justice (DOJ) is required to prosecute and defend

\{\ all civil and criminal actions in the court of appeals and supreme gourt in which the
state is interested or is a party. In addition, if requested by the governor or either

house of the legislature, DOJ must represent the state or a state agency in any action

in which the state or the people of the state may have an interest. This bill requires

both houses, rather than just one house, of the legislature to make the request for

DOJ to act in such cases. The bill also prohibits DOJ from doing any of the following:

1. Starting a civil action against a party regarding any issue that is the subject
of another civil action against that party unless the governor or both houses of the
legislature request the department to start the action.

2. Joining in any action that has been commenced by another state unless the
governor requests that joinder.

3. Intervening in a civil action unless the governor gor both houses request it,
all parties agree to the intervention, or the department is required by statute to
intervene.

The bill prohibits the attorney general from contracting with or appointing a
private attorney as a temporary assistant attorney general unless the governor
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requests that the attorney general do so. The bill also requires DOJ to repay a party
the amount of any monetary penalty that was paid by the party to the state as the
result of an environmental violation if that party was required to pay a monetary
award to another person as the result of an action arising out of the same conduct.

Under current law, DOJ, counties, and local units of government may bring an
action to enjoin a public nuisance. Generally, the costs of bringing the action and
defending the action are born by each party, except for disbursements and specific
amounts for expert and attorney fees. This bill requires a court to award the
defendant all of the defendant’s costs and expenses, including reasonable attorney
fees, expert fees, and engineering fees, if the court determines that the defendant’s
activity was not a public nuisance. The bill also prohibits DOJ from bringing an
action to enjoin a public nuisance if the alleged activity is not in violation of a statute,
rule, permit, or ordinance.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

v
SecTION 1. 165.016 of the statutes is created to read:

165.016 Prohibition. The attorney general may not contract with, or appoint
[

as a temporary assistant attorney general, any private attorney to assist the

e
department of justice in any court action unless the governor requests the attorney

general to enter into the contract or appoint the temporary assistant attorney

general.

2 | 1 ‘525 (1) of the statutes is amended to read:

165.25 (1) REPRESENT STATE. Except as provided in s: ss. 165.253 and 978.05
(5), appear for the state andx;%s}gcute or defend all actions and proceedings, civil or
criminal, in the court of appeals:%ﬁng} the supreme court, in which the state is

interested or a party, and attend to and "“f)\‘sq;ecute or defend all civil cases sent or

remanded to any circuit court in which the staté'is a party; and, if requested by the

governor or either-house-of by the legislature, by adoﬁfi@rgwin both houses of a joint

resolution, appear for and represent the state, any state depaffmgpt, agency, official,
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1 ‘employee di*’*agent whether required to appear as a party or witness in any civil or
2 criminal matter, and p“r@secute or defend in any Court or béfore any officer, any cause
3 or matter, civil or criminal, in wﬁwh«ihe statefor the people of this state may be
4 interested. The public service Commlgs»rfm may reqﬁe&Lunder s. 196.497 (7) that the

o R —_
attorney general mtervene m.»féderal proceedings. All expenses of the proceedings /
fj

L

T

hall be pald from the approprlatlon under s. 20.455 ( 1) .
e — =
’ SECTION 3. 165.25 ( lpﬂ) of the statutes is created to read:

~C
165.25 (1m) RETURN OF CERTAIN PENALTIES. Repay to a party, upon that party’s
y Y P

request, the amount of any monetary penalty that was paid by the party to the state

10 as the result of an action brought by the state against the party for a violation of an
11 environmental requiremg;;, as defined in s. 299.83 (IT(d), if a private person or the
12 federal environmental protection agency commenced an action against the same
13 party and received a monetary award from the party arising out of the same course
14 of conduct as the conduct that resulted in the departmei‘rﬁ bringing its action.

15 SECTION 4. 165.253 of the st;;utes is created to read:

16 165.253 Limits on representation. (1) The departmevxnt may not do any of

17 the following:

18 (a) Commence a civil action against a party regarding any issue that is the
19 subject of another civil action against that party unless the governor or the
20 legislature, by adoption in both houses of a joint resolution, requests tf:ﬁ depaéf”?ment
21 to commence the action or unless required to do so under s. 165.25 (2) to (5; .

22 (b) Join in any action that has been commenced by another stats/ or political
23 subdivision of another state unless the governor requests the department to join in
24 the action.

25 (¢) Intervene in a civil action unless one of the following conditions exist:
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1. The governor or the legislature, by adoption in both houses of a joint
resolution, requests the departmvgnt to intervene in the action.

2. All parties to the action consent to the intervention.

i

3. The department is required to intervene under s. 165.25 (2) to (9).

SECTION 5. 823.02 of the statutes is renumbered 823.02 (1m) and amended to
read:

823.02 (1m) An action to enjoin a public nuisance may be commenced and
prosecuted in the name of the state, either by the attorney general on information
obtained by the department of justice, or upon the relation of a private individual,
sewerage commission created under ss. 200.01 to 200.15 or a county, having first
obtained leave therefor from the court. An action to enjoin a public nuisance may be
commenced andAprosecuted by a city, village, town or a metropolitan sewerage
district created under ss. 200.21 to 200.65 in the name of the municipality or
metropolitan sewerage district, and it is not necessary to obtain leave from the court
to commence or prosecute the action. The-same-rule-as-to-liability for-eosts-shall
govern-as-in-other-actions-brought by-thestate: No stay of any order or judgment
enjoining or abating, in any action under this section, may be had unless the appeal
is taken within 5 days‘after notice of entry of the judgment or order or service of the
injunction. Upon appeal and stay, the return to the court of appeals or supreme court
shall be made immediately. iy

SECTION 6. 823.02 (1g) of the statutes is created to read:

823.02 (1g) In this section, “1itigationixperases*’ means the sum of the costs,
disbursements, and expenses, including reasonable attorney fees, expert witnesses,

and engineering fees, necessary to prepare or participate in a court action under this

section.
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1 SECTION 7 f '823.02 (2) and (3) of the statutes are created to read:

/s

2 823.02 fZ) No action may be commenced and prosecuted under sub. (lm) by the
attorney ger;eral if the activity, use, or practice alleged to be a nuisance is not in
violation of any statute, rule, order, permit, approval, or local ordinance or
regulation. 1 L .

(3) Notvékthstandmg s. 814.04 (1) and (2), the court she:g award litigation
expenses to the (}§fendant in any action brought under sub. (1m) in which the court

%

3

4

5

6

7

8 finds that the defé};zdants activity, use, or practice that was alleged to be a public
x

nuisance was n ta p‘a,lbhc nuisance. o
/ T Q{fﬁ‘i{‘ aup ( » A
w SECTION 8. Imtfal applicability. \ oy L EIE
R § s gf‘ e
{’j}} (1) The treatment of sections 165.25 (& and 165.253 of the statutes,
12 the renumbering aﬁi amendment of section 823.02 of the statutes, and the creation

/v v

13 of section 823.02/1g), (2), and (3) of the statutes first apply to actions commenced on

14 the effectiv date of this subsection.
C{ﬁé{ﬁ»«% {ﬁ; e
15 ' % The treatment of section 165.016 of the statutes first applies to contracts
e
16 entered into, modified, extended, or renewed on the effective date of this subsection.
ng;gﬁ / (END) ,,
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SecTiON 1. 165.25 (1) of the statu"cgs, as affected by 2007 Wisconsin Act 1, is
amended to read:

165.25 (1) REPRESENT STATE IN APPEALS AND ON REMAND. Except as provided in

g
ss. 5.05 (2m) (a), 165.253, and 978.05 (5), appear for the state and prosecute or defend

all actions and proceedings, civil or criminal, in the court of appeals and the supreme
court, in which the state is interested or a party, and attend to and prosecute or

defend all civil cases sent or remanded to any circuit court in which the state is a

0w W =3I O Ut s W N

party. Nothing in this subsection deprives or relieves the attorney general or the

o
<

department of justice of any authority or duty under this chapter.
: -

S o i /\
(1yoftha c;/l’n'ﬁo that date it r ,_:NWOTE':K\K

%

,-appear for the state and prosecute of defend all w\gi(ms and proceedings, civkil or criminal

in the court
the state is interested-or a party, and d to and pr te or all civil cases sent or rempnded to any circuit court
ed by the governor or either house of theiegislature, appear for and represent the stite, any state department, agency, official,
employed or agent, whether required to appear as a pafty or witness in any civil ok criminal mhtter, and prosecute or def¢nd in any court pr before gny officer, any
cause or matter, ciyil or criminal, in whiclithe state ot the people of this state may bé{lterast . The public service comyrission may request under s. 196.497 (7) that
the attorne tal intervene in federal proceedings. All exp of the proceedi e paid from the app&‘mﬁﬁtion under s. 20.455Y(1) (d).
History: 1971 ¢. 125 5,522 (1); 1971 ¢. 215;:1973 ¢. 333; 1975 ¢. 81,:199; 1977 c. 29 5. 1656 (27); 1977 c. 187, 260, 273, 344; 1981 c. 20,62, 96,1983 a, 27; 1983 a. 36
5. 96 (2):(3), (4); 1983 a. 192; 1985 a. 29, 66; 1987 a. 416; 1989 a. 31, 115, 187, 206, 359; 1991 a. 25, 39, 269; 1993 2. 27, 28, 365; 1995 a. 27 ss. 4453 to 4454m, 9126 (19);
1995.a. 201; 1997 a. 27, 111, 2001 a. 16; 2003 a. 111,:235; 2005 a. 96, 458; 2007 a. 1.

{1) REPRESENT STATE,
of appedls and the supreghe court, in whig
in whichithe state is a party; and, if request

1.8,

17 SECTION 2. 165.25 (1m) of the statutes, s affected by 2007 Wisconsin Act 1, is
18 amended to read:
19 165.25 (1m) REPRESENT STATE IN OTHER MATTERS. If requested by the governor

20 or either house of by the legislature, by adoption in both houses of a joint resolution,

21 appear for and represent the state, any state department, agency, official, employee
22 or agent, whether required to appear as a party or witness in any civil or criminal
23 matter, and prosecute or defend in any court or before any officer, any cause or
24 matter, civil or criminal, in which the state or the people of this state may be

25 interested. The public service commission may request under s. 196.497 (7) that the
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attorney general intervene in federal proceedings. All expenses of the proceedings

shall be paid from the appropriation under s. 20.455 (1) (d).

HistoFy: 1971 ¢. 125s. 522 (1); 1971 ¢. 215; 1973 c. 333; 1975 ¢c. 81, 199; 17’1 c. 29s. 1656 (27); 197 c. 187,260, 273, 344
5. 96 (2), (3), (4); 1983 a. 192; 1985 a. 29, 66; 1987 a. 416; 1989 a. 31, 115, 187, 206, 359; 1991 a. 25,39, 269; 1993 a. 27, 28, 365; 1995 a. 27 ss. 4453 to 4454m, 9126 (19);

1995 a. 201: 1997 a. 27, 111; 2001 a. 16; 2003 a. 111, 235; 2005 a. 96, 458; 2007 a. 1.
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AN ACT toreriumber and amend 823.02; to amend 165.25 (1) and 165.25 (1m);

and to create 165.016, 165.25 (1r), 165.253, 823.02 (1g) and 823.02 (2) and (3)

of the statutes; relating to: the authority of the Department of Justice and

public nuisance actions.

oither

?

 Analysis by the Eegzslatwe Reference Buﬁeau

Currently, the Department of Justice (DOJ) is required tofprosecute and defend
all civil and criminal actions in the court of appeals and Su};mreg e Court in which the
state is interested or is a party. In addition, if requested by the governor or either
house of the legislature, DOJ mustg represent the state or a state agency in any action

. in which the state or the people of the state may have an interest. This bill requires « /f?‘;:

;;Wbygu,sgq rather than just onejhouse;of the legislature/to make the request for
DOJ to act in such cases. The bill also prohibits DOJ from doing any of the following:
1. Starting a civil action against a party regarding any issue that is the subject

of another civil action against that party unless the governor orW ﬁogieggf the

eglslature requestithe department to start the action. e e r e U
2. Joining in any action that has been commenced by another s te unless t
governor requests that joinder. i s

3. Intervening in a civil action unless the governor or¢ (bothit ouseg;equesﬁ it,
all parties agree to the intervention, or the department is requlred by statute to
intervene.

The bill prohibits the attorney general from contracting with or appointing a
private attorney as a temporary assistant attorney general unless the governor
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requests that the attorney general do so. The bill also requires DOJ to repay a party
the amount of any monetary penalty that was paid by the party to the state as the
result of an environmental violation if that party was required to pay a monetary
award to another person as the result of an action arising out of the same conduct.

Under current law, DOJ, counties, and local units of government may bring an
action to enjoin a public nuisance. Generally, the costs of bringing the action and
defending the action are born by each party, except for disbursements and specific
amounts for expert and attorney fees. This bill requires a court to award the
defendant all of the defendant’s costs and expenses, including reasonable attorney
fees, expert fees, and engineering fees, if the court determines that the defendant’s
activity was not a public nuisance. The bill also prohibits DOJ from bringing an
action to enjoin a public nuisance if the alleged activity is not in violation of a statute,
rule, permit, or ordinance.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

v
SecTION 1. 165.016 of the statutes is created to read:

165.016 Prohibition. The attorney general may not contract with, or appoint
as a temporary assistant attorney general, any private attorney to assist the
department of justice in any court action unless the governor requests the attorney
general to enter into the contract or appoint the temporary assistant attorney
general.

v

SECTION 2. 165.25 (1) of the statutes, as affected by 2007 Wisconsin Act 1, is

amended to read:

165.25 (1) REPRESENT STATE IN APPEALS AND ON REMAND. Except as provided in

ss.5.05 (2m) (), 165.253, and 978.05 (5), appear for the state and prosecute or defend

all actions and proceedings, civil or criminal, in the court of appeals and the supreme
court, in which the state is interested or a party, and attend to and prosecute or

defend all civil cases sent or remanded to any circuit court in which the state is a
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party. Nothing in this subsection deprives or relieves the attorney general or the
department of justice of any authority or duty under this chapter.
SECTION 3. 165.25 (1m) of the statutes, ié'; affected by 2007 Wisconsin Act 1, is
amended to read:
; 16’5 25 (1m) REPRESENT STATE IN OTHER MATTERS. If I’equebted by the governor

%é, Mw»gmmm " %}w
ouse-of | yithe legislature, by adoption nboth houses of ajointiresolution,

é”f’s;r‘

appear for and represent the state, any state department, agency, official, employee
or agent, whether required to appear as a party or witness in any civil or criminal
matter, and prosecute or defend in any court or before any officer, any cause or
matter, civil or criminal, in which the state or the people of this state may be
interested. The public service commission may request under s. 196.497 (7) that the
attorney general intervene in federal proceedings. All expenses of the proceedings
shall be paid from the appropriation under s. 20.455 (1) (d).

SECTION 4. 165.25 (1r) of the statutes is created to read:

165.25 (1r) RETURN OF CERTAIN PENALTIES. Repay to a party, upon that party’s
request, the amount of any monetary penalty that was paid by the party to the state
as the result of an action brought by the state against the party for a violation of an
environmental requirement, as defined in s. 299.83 (1) (d), if a private person or the
federal environmental protection agency commenced an action against the same
party and received a monetary award from the party arising out of the same course
of conduct as the conduct that resulted in the department bringing its action.

SECTION 5. 165.253 of thegstatutes is created to read:

165.253 Limits on representation. (1) The department may not do any of

the following:
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(a) Commence a civil action against a party regarding any issue that is the
subject of another civil action agz;nst that party unless the governor or the
legislature, by adoption 1n{b0t iii;ff ag’]ioin resolution, requests the department
to commence the action or unless required to do so under s. 165.25 (2) to (9).

(b) Join in any action that has been commenced by another state or political
subdivision of another state unless the governor requests the department to join in
the action.

(c) Intervene in a civil action unless one of the following conditions exist:

s

=
1. The governor or the legislature, by adoption in ﬁ?’ﬁouses‘ of a 301nt

resolution, requests the department to intervene in the action.

2. All parties to the action consent to the intervention.

3. The department is requi;;a}d to intervene under s. 165.25 (2) to (9).

SECTION 6. 823.02 of the statutes is renumbered 823.02 (1m) and amended to
read:

823.02 (Im) An action to enjoin a public nuisance may be commenced and
prosecuted in the name of the state, either by the attorney general on information
obtained by the department of justice, or upon the relation of a private individual,
sewerage commission created under ss. 200.01 to 200.15 or a county, having first
obtained leave therefor from the court. An action to enjoin a public nuisance may be
commenced and prosecuted by a city, village, town or a metropolitan sewerage
district created under ss. 200.21 to 200.65 in the name of the municipality or
metropolitan sewerage district, and it is not necessary to obtain leave from the court

to commence or prosecute the action. The-same-rule-as-to-Hability for costs-shall
govern as-in-other-actions brought by the state: No stay of any order or judgment

enjoining or abating, in any action under this section, may be had unless the appeal

=8
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BILL SECTION 6

is taken within 5 days after notice of entry of the judgment or order or service of the
injunction. Upon appeal and stay, the return to the court of appeals or supreme court
shall be made immediately.

SECTION 7. 823.02 (1g) of t}; statutes is created to read:

823.02 (1g) In this section, “litigation expenses” means the sum of the costs,
disbursements, and expenses, including reasonable attorney fees, expert witnesses,
and engineering fees, necessary to prepare or participate in a court action under this
section.

SEcTION 8. 823.02 (2) and (S%f the statutes are created to read:

823.02 (2) No action may be commenced and prosecuted under sub. (1m) by the
attorney general if the activity, use, or practice alleged to be a nuisance is not in
violation of any statute, rule, order, permit, approval, or local ordinance or
regulation.

(8) Notwithstanding s. 814.04 (1) and (2), the court shall award litigation
expenses to the defendant in any action brought under sub. (1m) in which the court
finds that the defendant’s activity, use, or practice that was alleged to be a public
nuisance was not a public nuisance.

SECTION 9. Initial applicability.

(1) The treatment of sections 165.25 (1r) and 165.253 of the statutes, the
renumbering and amendment of section 823.02 of the statutes, and the creation of
section 823.02 (1g), (2), and (3) of the statutes first apply to actions commenced on
the effective date of this subsection.

(2) The treatment of section 165.25 (1) and (1m) of the statutes first applies to

actions commenced on the effective date of this subsection.
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BILL SECTION 9
(3) The treatment of section 165.016 of the statutes first applies to contracts
entered into, modified, extended, or renewed on the effective date of this subsection.
SECTION 10. Effective dates. This act takes effect on the day after publication,
except as follows:
(1) The treatment of section 165.25 (1) and (1m) of the statutes and SECTION 9
(2) of this act take ggfect on the initiation date specified in 2007 Wisconsin Act 1,
section 209 (1)4 o

(END)
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yegen- V'
1 AN AQTJ,?O renumber and amend 823.02; to amend 165.25 (1) and 165.25 (1m); )
2 /" and fo create 165.016, 165.25 (1r), 165.253, 823.02 (1g) and 823.02 (2) and 3
3 Of the statutes; relating to: the authority of the Department of Justice and

W

public nuisance actions.

— M@l&rszsby theLegzslativeReferenceBureau B
=~ Currently, the Department of Justice (DOJ) is required to prosecute and defend
/' allcivil and criminal actions in the court of appeals and Supreme Court in which the

/  stateis interested or is a party. In addition, if requested by the governor or either
/" house of the legislature, DOJ must represent the state or a state agency in any action

e in which the stafé“‘oxj;}le people of the state may have an interest. This bill allows
; either house of the legislature, by adoption of a resolution, to make the request for

i DOJ to act in such cases. Thebill also prohibits DOJ from doing any of the following: |
1. Starting a civil action against a party regarding any issue that is the subject

of another civil action against that party unless the governor or either house of the
legislature requests the department to start the action.

2. Joining in any action that has been commenced by another state unless the

. governor requests that joinder.
3. Intervening in a civil action unless the governor or.either house requests it,

all parties agree to the intervention, or the department is %‘i'quired by statute to
. intervene. S

The bill prohibits the attorney general from contracting with or-appointing a

private attorney as a temporary assistant attorney general unless the“"”‘g@yerno}:
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/requests that the wﬁtﬁag[neyié;neral do so. The bill also requires DOJ to repay a party |
. the amount of any monetary penalty that was paid by the party to the state as the /
| result of an environmental violation if that party was required to pay a monetary
| award to another person as the result of an action arising out of the same conduct.;
Under current law,/DOJ}, counties, and local units of government may bring an
action to enjoin a public nuisance. Generally, the costs of bringing the action and
defending the action are born by each party, except for disbursements and specific
amounts for expert and attorney fees. This bill requires a court to award the
defendant all of the defendant’s costs and expenses, including reasonable attorney
fees, expert fees, and engineering fees, if the court determines that the defendant’s
activity was not a public nuisance. The bill also prohibits DOJ from bringing an
action to enjoin a public nuisance if the alleged activity is not in violation of a statute,
rule, permit, or ordinance.
For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

§ /.»'«,«M

/»/ SecTiON 1. 165.016 of the statutes is created to read:

165.016 Prohibition. The attorney general may not contract with, or appoint 5
as a temporary assistant attorney general, any private attorney to assist the
department of justice in any court action unless the governor requests the attorney
general to enter into the contract or appoint the temporary assistant attorney
general.

SECTION 2. 165.25 (1) of the statutes, as affected by 2007 Wisconsin Act 1, is
amended to read:

165.25 (1) REPRESENT STATE IN APPEALS AND ON REMAND. Except as provided in

ss. 5.05 (2m) (a), 165.253, and 978.05 (5), appear for the state and prosecute or defend

all actions and proceedings, civil or criminal, in the court of appeals and the supreme
court, in which the state is interested or a party, and attend to and prosecute or

defend all civil cases sent or remanded to any circuit court in which the state is a
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party Nothing in this subsection deprives or relieves the attorney general or the

d‘epgrtment of justice of any authority or duty under this chapter.

.
,

éECTION 3. 165.25 (1m) of the statutes, as affected by 2007 Wisconsin Act 1, is
amended to read

165.25 (1m) REPRESENI‘ STATE IN OTHER MATTERS. If requested by the governor

or by either house oﬁ the legislature, by adoption of a resolutlon. appear for and
represent the state, any state department, agency, official, employee or agent,
whether required to appear as a party or witness in any civil or criminal matter, and
prosecute or defend in any court or before any officer, any cause or matter, civil or
criminal, in which the state or the people of this state may be interested. The public
service commission may request under 8. 196.497 (7) that the attorney general

intervene in federal proceedings. All expenseg of the proceedings shall be paid from

the appropriation under s. 20.455 (1) (d).

SECTION 4. 165.25 (1r) of the statutes is crea’i;ed to read:

165.25 (1r) RETURN OF CERTAIN PENALTIES. Repay 1:0 a party, upon that party’s
request, the amount of any monetary penalty that was pald by the party to the state
as the result of an action brought by the state against the party for a violation of an
environmental requirement, as defined in s. 299.83 (1) (d), if aprlvate person or the
federal environmental protection agency commenced an actlon agamst the same
party and received a monetary award from the party arising out of tﬁe same course

of conduct as the conduct that resulted in the department bringing its afgtlon.

%

SECTION 5. 165.253 of the statutes is created to read: Y
165.253 Limits on representation. (1) The department may not do%ny of

the following: g"

i
E
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(ar. Commence a civil action against a party regarding any issue that is the

legislature, by adoptlon in either house of a resolution, requests the department to
commence the action or~nnless required to do so under s. 165.25 (2) to (9).

(b) Join in any actio;thet has been commenced by another state or political
subdivision of another state unlessthe governor requests the department to join in
the action.

(¢c) Intervene in a civil action unles;\%bne of the following conditions exist:

1. The governor or the legislature, by adoptlon in either house of a resolution,
requests the department to intervene in the actmn

2. All parties to the action consent to the interventtgh‘

3 The department is required to intervene under s. 165 25 (2) to (9).

SECTION 6 823.02 of the statutes is renumbered 823.02 (1m) and amended to
read:

823.02 (1m) An action to enjoin a public nuisance may be commenced and
prosecuted in the name of the state, either by the attorney general on information
obtained by the department of justice, or upon the relation of a private individual,
sewerage commission created under ss. 200.01 to 200.15 or a county, having first
obtained leave therefor from the court. An action to enjoin a public nuisance may be
commenced and prosecuted by a city, village, town or a metropolitan sewerage
district created under ss. 200.21 to 200.65 in the name of the municipality or

metropolitan sewerage district, and it is not necessary to obtain leave from the court

to commence or prosecute the action. The same rule-as-to-liability for-costs-shall
govern-as-inother actions brought by the state. No stay of any order or judgment

enjoining or abating, in any action under this section, may be had unless the appeal

—
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is taken within 5 days after notice of entry of the judgment or order or service of the
injunction. Upon appeal and stay, the return to the court of appeals or supreme court
shall be made immediately.

SECTION 7. 823.02 (1g) of the statutes is created to read:

823.02 (ig) In this section, “litigation expenses” means the sum of the costs,
disbursements, and expenses, including reasonable attorney fees, expert witnesses,
and engineering fees, necessary to prepare or participate in a court action under this
section.

'

SECTION 8. 823.02 (2) and (3) of the statutes are created to read:

823.02 (2) No action may be commenced and prosecuted under sub. (1nfs by the
attorney general if the activity, use, or practice alleged to be a nuisance is not in
violation of any statute, rule, order, permit, approval, or local ordinance or
regulation.

(3) Notwithstanding s. 814.04 (1) and (2), the court shall award litigation
expenses to the defendant in any action brought under sub. (1m§§n which the court
finds that the defendant’s activity, use, or practice that was alleged to be a public

nuisance was not a public nuisance.

SECTION 9. Initial applicability.

T _ack S

’uz — (D Wreatment of sections 165.25 (1r) and 165.253 of the statutes, the

thtes first applg to actions commenced on

the effectlve date of this subsection.

,/*’M
o

e (2) The treatment of section 165.25 (1) and (1m) of the statutes first apphes to

. actions commenced on the effective date of this subsection.
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e

ﬁ (3) The treatment of section 165.016 of the statutes first applies to co£€5'53f8v~

entered 1nte modified, extended or renewed on the effective date of thls subgeg;m@n/

SECTION 10. Effectlve dates. This act takes effect on the day after pubhcatlon /

/ except as follows
/ (1) The treatment of section 165.25 (1) and (1m) of the statutes and SECTION 9

U

A section 209 (1) or on the day after pubhcatmn whichever is later. - )/»/5

(2) of this act take effect on the initiation date specified in 2007 Wisconsin Act 1,

o, . ST

(END)
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