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History of Senate Bill 402

History of Senate Bill 402

SENATE BILL 402 LC Amendment Memo
An Act to create 895.046 of the statutes; relating to: actions against
manufacturers, distributors, sellers, and promoters of products.
2005
10-24. S. Introduced by Senators Kanavas, Schultz, S. Fitzgerald,
Darling, Reynolds, Stepp, Leibham, Grothman, Harsdorf,
Kedzie, A. Lasee, Cowles, Olsen and Roessler; cosponsored
by Representatives Wieckert, Huebsch, Nischke, Honadel,
Jeskewitz, Ott, Stone, Albers, Gunderson, Musser,
Lothian, Hahn, Nass, F. Lasee, Bies, Petrowski, Ainsworth
and LeMahieu.
10-24. S. Read first time and referred to committee on
Judiciary, Corrections and PrivacCy ... ieeeeerronneseans
10-31. Senator Brown added as a coauthor ..t nenronns
10-31. Executive action taken.
11-01. 8. Report introduction and adoption of Senate Amendment 1
recommended by committee on Judiciary, Corrections
and Privacy, Ayes 3, NOES 2 ...ttt mnonosnnneannn
11-01. S. Report passage as amended recommended by committee on
Judiciary, Corrections and Privacy, Ayes 3, Noes 2

n wn

11-01. S. Available for scheduling.

11-02. S. Placed on calendar 11-8-2005 by committee on Senate
Organization.

11-08. S. Read a second LImMe ...ttt ittt ittt

11-08. S. Senate amendment l to Senate amendment 1 offered by

.......................................................

Carpenter, Erpenbach, Breske, Taylor, Coggs and

JatCh e e e e e e e e e
11-08. S. Senate amendment 2 laid on table, Ayes 19, Noes 14
11-08. S. Ordered to a third reading ...ttt inneinenn.
11-08. S. Rules suspended ...ttt ittt iternoneonnesneeneinanens
11-08. S. Read.a third time and passed, Avyes 19, Noes 14

11-08. 8. Ordered immediately messaged ...ttt inetennnaeeenanns
11-14. A. Received from Senabte ...t r ettt tieneenneierenneeenneseens
11-14. A. Read first time and referred to committee on Rules

........................................................

12-06. A. Placed on calendar 12-13-2005 by committee on Rules.
12-06. A. Made a speclal order of business at 9:15 A.M. on

12-13-2005 pursuant to Assembly Resclution 43
12-13. A. Read a 5eCond LIME it ittt neeneeneenneneenssacneneens
12-13. A. Ordered to a third reading ... .ttt ittt enenennnenns
12-13. A, Rules suspended .. ...ttt ittt e e e e
12-13. A. Read a third time and concurred in ... ...,
12-13 A. Ordered immediately mesSsSaged . ..cui it erennn s eenenans
12-14 5. Recelved from Assembly concurred in ...t e
12-16 S. Report correctly enrolled on 12-16-2005 ....... .. 0.
2006
01-05. §S. Presented to the Governor on 1-5-2006 ....... ...
1-06. S. Report vetoed by the Governor on 1-6-2006 ................

01-26. S. Placed on calendar 1-31-2006 by committee on Senate
Crganization.
01-31. S. Referred to committee on Senate Organization .............

http://www.legis.state.wi.us/2005/data/SB402hst.html
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History of Senate Bill 402 Page 2 of 2

06-16. S. Failed to pass notwithstanding the objections of the
Governor pursuant to Joint Rule 82 ........ ... iiueen... 882
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October’ 24,~2005 — Introduced by Senators KANAVAS zCHULTz S. FITZGERALD ;
DARLING, NOLDS, STEPP, LEIBHAM, E}ROTHMAN HARSDORF, KEDZIE, A. LASEE,”
QOWLES OLSEN._and ROESSLER, cos,ponsar’éd by~ Rep esentatives WIECKERT,
jHUEBSLH NISCHKE, HONADEL, JEs«Ewﬁz OrT, STONE, AL RS, GL}NDERSON

/Musser, LotuiaN, HaHN, Nass, F, ' L

LEMAHIE)} ‘Referred to Committee on'J ud1c1ary, Corrections- 4nd Privacy.

to create 895.0; of the statutes; relating to: actions against

manufacturers, distributors, sellers, and promoters of products.

- Analysis by the Legislative Reference Bureau

In Thomas v. Mallett, 2005 WI 129, the Wisconsin Supreme Court held that the
manufacturers of white lead carbonate, which was used as a pigment in paint, were
liable for the injuries caused to a child who had ingested paint that contained the
white lead carbonate, although the child could not prove that a particular
manufacturer produced the white lead carbonate that he ingested. The court made
that decision based on the risk—contribution theory, saying that all of the
manufacturers’ white lead carbonate were basically the same, the manufacturers
created the risk of injury, and they should all contribute to the payment of the child’s
damages.

This bill provides that a manufacturer, distributor, seller, or promoter of a
product generally may be held liable for damages only if the injured party proves, in
addition to the causation, damages, and other elements of the claim, that the specific
product that caused the injury was manufactured, distributed, sold, or promoted by
the defendant. The bill also provides that if an injured party cannot prove that the
defendant manufactured, distributed, sold, or promoted the specific product that
caused the injury, the defendant may be held liable if, in addition to proving the other
elements of the claim, the injured party proves all of the following:

I. That no other legal process exists for the injured party to ebtain éamageﬁo

2. That the injury could only be caused by a product that is chemically identi
to the specific product/}i’at allegedly caused the injury. ,

/
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SENATE BILL 402

3. That the defendant manufactured distributed, sold, or promoted a product
that was chemically identical to tfle specific product that allegedly caused the mjury
during the time period in which tfhat C specific produ:
sold, or promoted.

4. That the dgfendants
production period, manufactur O pFo ed-within
least 80 percent of all products hat were chemlcally 1dent1cal to the spe(:1f1c product
that allegedly caused the injury seld in cor Aarm

The bill limits liability to product hat yere.smanufactured, distributed, sold,
or promoted within 25 years before tie datgﬁﬁe injury occurred and-only.if-the

product was manufacturéed-fer-more-t nﬁweyea%@ s

»aé" = N L ] @ 47 vy

ﬁgmgsﬁ».&ﬁf regn e b ce SAhe Spoee
(poodeit thil « et elf cncsed we m%

The people of the state of Wisconsin;represented in senate-and assembl. - do

enact as follows:

bt S

3 v
SecTION 1. 895. Oﬁ of the statutes is created to read:

.)‘3

895. O% Remedies agalnst manufacturers, distributors, sellers, and

D

promoters of products. (1

séekm Z@gma or herr
g: g@@:?&

,x’
or arising from a product

2

v
(2) AppLicaBILITY. This section applies to all actions in which a claimant alleges

”"W 7 that the manufacturer, distributor, seller, or promoter of a product is liable for an
8 injury or harm to a person or property, including actions based on allegations that
9 the design, manufacture, distribution, sale, or promotion of, or instructions or
10 warnings about, a product caused or contributed to a personal injury or harm to a
11 person or property, a private nuisance, or a public nuisance, and to all related or
12 independent claims, including unjust enrichment, restitution, or indemnification.
13 g (3) REMEDY WITH SPECIFIC PRODUCT IDENTIFICATION. Except as provided in sub.
14 (4), the manufacturer, distributor, seller, or promoter of a product may be held liable
15 in an action under sub. (Z\i/), only if the claimant proves, in addition to any other

16 elements required to prove his or her claim, that the manufacturer, distributor,
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SENATE BILL 402 SEcTION 1

seller, or promoter of a product manufactured, distributed, sold, or promoted the
specific product alleged to have caused the claimant’s injury or harm.

(4) REMEDY WITHOUT SPECIFIC PRODUCT IDENTIFICATION. Subject to sub. (‘g), if a
claimant cannot meet the burden of proof under sub. (‘5, the manufacturer,
distributor, seller, or promoter of a product may be held liable for an action under sub.

'd
(2) only if the claimant prog;il é fhé following: s ,é

(a) That no othergl’eg% process exists for the claimant toMfedreSS from
another person for the injury or harm.

(b) That the claimant has suffered an injury or harm that can be caused only
by a product chemically identical to the specific product that allegedly caused the
claimant’s injury or harm.

(c) That the manufacturer, distributor, seller, or promoter of a product
manufactured, distributed, sold, or promoted a product that meets all of the
following criteria:

1. Is chemically identical to the specific product that allegedly caused the
claimant’s injury or harm.

2. Was manufactured, distributed, sold, or promoted in this state during the

time period in which the specific product that allegedly caused the claimant’s injury

or harm was manufactured, distributed, sold, or promoted.

(d) The. manufacturers dlstrlbutors seﬂers or promoters of a product who are

P ﬁ«»%

named as defendants in the actmn Collectlvely during the re}é{r’gnt production

period, manufactur”ed distﬁbuted sold, and pmmﬂtedﬂ?ﬁ in this state at least 80
\) aﬁ” %Abﬁ%

percent of aH products chemlcaﬁy» ldenncal 10 the specific prodtrrz& that allegedly

;,.s/.cy\m
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SENATE BILL 402 SECTION 1

(5) LIMITATION ON LIABILITY. No manufacturer chstrlbutor seller, or promoter

S

/of a pr@uct is liable under sub. (4) if any of the following conditions exist:

IR
AR Mm

e

s
T,
K&

(@) More than-25 l‘ars have passed between the date that the manufacturer,

distributor, seller, or promoter of ; amoduct last manufa(;tured dlstrlbuted sold, or

promoted a product chemically 1dent1(:a1 J:@«Th eelflc product that allegedly caused

the claimant’s injury and the- ﬁ/e that the claimant’s cause of- actmn accrued.

S,

(b) The perlod of the manufacturing of a product chemically identical to the

\
E
\
5
specific product that allegedly caused the claimant’s injury was more than 5 years.  /

(6) APPORTIONMENT OF LIABILITY. If more than one manufacturer, distributor,
seller, or vgromot:? of a product is found liable for the claimant’s injury or harm under
subs. (4) and (5), the court shall apportion liability among those manufacturers,
distributors, sellers, and promoters, but that liability shall be several and not joint.

SecTioN 2. Initial applicability.

(1) This act first applies to actions commenced on the effective date of this
subsectign.

SecTtiON 3. Effective date.

(1) This act takes effect on first day of the 2nd month beginning after

publication.

(END)
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SENATE AMENDMENT 1,
TO 2005 SENATE BILL 402

November 1, 2005 — Offered by COMMITTEE ON JUDICIARY, CORRECTIONS AND PRIVACY.

At the locations indicated, amend the bill as follows:

« 1. Page 2, line 3: delete the material beginning with “DEFINITION” and ending

with “person” and substitute “DEFINITIONS. In this section:’.

o 2. Page 2, line 4: delete that line and substitute:

- “‘“’“‘\J?'(a) “Claimant” means a person seeking damages or other relief for injury or

harm to a person or property caused bhﬂ%ﬂ E—

4 3. Page 2, line 5: after that line insert:

- m{(b)w “Relevant production period” means the time period during which the

specific product that allegedly caused the claimant’s injury or harm was

9

10 manufactured, distributed, sold, or promoted‘iﬁ.
i1 i// 4. Page 3, line 7: delete that line anWte:
12

L4
#

7 . )
“(a) That no other lachss exists for the claimant to seek redress from”.
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2 3. Page 3, line 20: delete lines 20 to 24 and substitute:

% o S

R

(dm) That the action names, as defendants, those manufacturers of a product
- v
who collectively, during the relevant production period, manufactured at least 80

percent of all products sold in this state that are chemically identical to the specific

sg?
¥
o

product that allegedly caused the claimant’s injury or harm?

6 ;}; Page 4 hﬁe 7 delete lmes 7 and 8 and substltut&

é -
o

bm The clafmant has not estabgﬁshed/that the relevant productlc}n permd Was

less éh 5years 0

(END)
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g " sub. (4) if more than 25 years s have pass”ﬁ”ﬁetween the date that the manufacturer,
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SENATE AMENDMENT 1,
TO SENATE AMENDMENT 1,
TO 2005 SENATE BILL 402

November 8, 2005 — Offered by Senator KANAVA@

At the locations indicated, amend the amendment as follo/

AY

/ 1. Page 2 line 6: delete hnes 6 to 8 and substitute: /

.

6rn.1 Page 4 hne 2: delete lmes 2 to 8 and SWM a product is liable under

—~ S

B

distributor, seller, or promoter of a product last manufactured, distributed, sold, or

promoted a product chemically identical to the specific product that allegedly caused

the claimant’s injury and the date that the claimant’s cause of action accrued\\

\ e  enD)
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Duerst, Christina

From: Richards, Mike

Sent: Tuesday, February 20, 2007 10:43 AM

To: LRB.Legal

Subject: Draft Review: LRB 07-1323/1 Topic: Actions against manufacturers, distributors,

sellers, and promoters of products

Please Jacket LRB 07-1323/1 for the SENATE.



