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AN AC’P to renumber 939.50 (1) (a) and 939.50 (3) (); to amend 115.31 (2g),
118. 1§ (4) (a), 301.048 (2) (am) 2., 302.11 (1), 302.114 (1), 303.065 (1) (b) 2.,
304.02 (5), 304.06 (1) (b), 304.071 (2), 938.355 (4) (b), 938.538 (3) (a) 1m., 939.30
(2), 939.31, 939.32 (1) (a), 939.50 (2), 939.60, 939.619 (2), 939.62 (2m) (a) 2m.
c., 939.62 (2m) (c), 939.63 (1) (b), 939.632 (1) (e) 2., 939.75 (1), 939.75 (2) (b)
(intro.), 939.75 (3), 940.01 (1) (a), 940.01 (1) (b), 940.01 (2) (intro.), 971.17 (1) (c),
972.03, 972.13 (6), 973.01 (3), 973.014 (2), 973.03 (3) (e) 1., 973.09 (1) (¢) and
978.07 (1) (¢) 1.; and fo create 301.046 (3) (cm), 302.11 (1w), 304.06 (1t), 939.22
(7), 939.22 (18m), 939.22 (43), 939.50 (1) (ag), 939.50 (3) (ag), 940.01 (1) (am),

940.01 (1) (bm), 961.335 (1m), 967.02 (1m), 973.0145, 973.0147, 973.15 (¢ m) (a)

2. c. and 978.07 (1) (¢) 1m. of the statutes; relating to:/death or life

(A
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i ule—mging authorlty, and providing a penQal/t}Vw L% et (S vitieecs

Analysis by the Legislative Reference Bureau

Under current law, no state crime is punishable by a sentence of death.
First—degree intentional homicide (causing the death of another human being or an
unborn child with the intent to kill that human being, unborn child, or another,
except in the case of a legal abortion) is a Class A felony, punishable by life
imprisonment. Unless the defendant is found to be a persistent repeat offender, a
court imposing a sentence of life imprisonment must determine whether the
defendant will be eligible to petition for release to extended supervision after serving
20 years in prison, after serving a longer period of time in prison, or never. A
persistent repeat offender who is sentenced to life imprisonment is not eligible to
- _petition for release to extended supervision.
} Also under current law, a court nitist consider as an aggravatmg factor When’y
- sentencing a person for ?él/n/vmlent offenses or certain offenses resulting in

property damage that the deféndant acted with intent to influence the pohcy of a
governmental unit or with intent to punish a governmental anit for a prior policy
decision. e 7

This bill agﬂfonzes a sentence of either death or- hfe imprisonment without the
| possibility of}éfease to extended supervision for afperson 18 years of age or older who / |
commits first-degree intentional homicide with the intent to terrorize. A person acts /
Wlth intent to terrorize if he or she intends to influence the policy of a governmental
‘unit’by intimidation or coercion, intends" to affect the conduct of a governmental unit,
/intends to punish a governmental” ‘unit for a ‘prior policy decision, or intends to
‘intimidate or coerce a civilian population.

If a person is convicted ;fm' a homicide that is punishable by death, the trial courj:
must convene a separate séntencing proceeding. The defendant has a right to a jury
at the sentencing procg‘édlng Generally, the trial jury will serve at the sentencmg
proceeding. Howev,,er if there was no trial jury or if the trial jury cannot contmue
to serve, a new Ju‘ry is selected. ,
At the sentencmg proceeding, the defense may present evidence of mltlgatmg%
circumstaneés, including any aspect of the.defendant’s character, background, or
capablhpes that bears on his or her cglﬁabmty for the crime, and the state may
presenf evidence in rebuttal. The rules of evidence that are apphcable in a criminal
, tm;/l;/ apply at the sentencing proceéﬂmg The jury must consider the circumstances
_of the crime and evidence of- m1t1gat1ng circumstances and decide whether ~the
defendant should be sentenﬁed to death. A mitigating circumstance must-be preved
only to the satisfaction of an individual j juror for the juror to fact ~the mitigating |
circumstance into h1§ or her sentencing decision. The jurors Mggéfg;qmred to agree |
on which mitigating factors are applicable in order to decidethat a defendant should
be sentenced to life imprisonment instead of death. The ¢ourt must instruct the j jury
that if the jury does not decide thatthe defendant should be sentenced to death the
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extended supemsmn If the jury makes a unanimous decision as to whether the

| defendant should be sentenced to death or to life imprisonment, the court must ask
' the jurors eollectively if they agree with the ‘decision, and at the request of either |

court must sentence the defendant to life 1mpr1sonment without the possibility of |

party, thé court must ask the jurors 1nd1V1dually if they agree with the decision. If |

any /}nror dlsagrees the court must mstruct the jury to continue deliberating.

 gOovernor orancapp

j If the jury unanimously deeides that the defendant should be sentenced to
ffdeath the court must i impose a ‘sentence of death. If the jury unammously decides
- that the defendant shouldébe sentenced to life imprisonment-“or cannot make a
unanimous decision, the-court must sentence the defendant to life 1mprlsonment§
without the posmlnhty of extended supervision. If the defendant waives his or her

right to a sentencmg jury the court must consider the circumstances of the crime and

the evidence of mltlgatlng circumstances and det’é?mme a sentence. If the court

record any mitigating circumstances that it-did find. The court may impose a

acting w1th0};t a jury sentences a defendant to death the court ml::;ymwm the

sentence’ ‘of death on a person who is menta«ﬂy retarded and the state may not executeff

a gerson who is mentally retarded.

= y sentence of death is subject to automatic appellate review by the Wisconsin

Supreme Court. The court that imposes a death sentence sets the execution date.
The secretary of corrections designates the executioner and at least 12 witnesses.
The execution is by lethal injection. A death sentence may be stayed only by the
Hate-cotts ‘sf‘\e«g é&ej‘:"” %’” Soan, il ‘)

This bill apphes only to thoSe offenses committed on or after the effective date
of the bill.

Because this bill creates a new crime or revises a penalty for an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

7

T

——SECTION 1. 115.31 (Zg) of the statutes i is amended to read:

115.31 2g) Nomlthataﬁdmg subch. II of ch. 111, the state superlntendent shall

revoke a hceWed by the state superintendent, Wlthoutearlng, if the
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any Class E, F, G, or H felony un;Mch”§4O or 948, except ss. 940.08 and 940205,

may not grant a license, for 6 years following the date of the conviction, to any person

who has been convicted of any Class AA, A, B, C,or D fﬁgj&ony”under ch. 940 or 948,

-
-

w@s&««w' .
erit crime in another state or country,

except ss. 940.08 and 940.205, or of an equival

for a violation that occurs on or aftember 12, 1991, or any Class E, F, G, or H

felony under ch. 940 or ss. 940.08 and 940.205, for a violation ;hatb%curs

it the license only

on or after February The state superintendent may

if the person establishes by clear and convincing evwﬁ’that he or she is entitled
to the license.

5

SECTION 3. 301.046 (3) (cm) of the statutes is created to read:

&fﬁ/fl
of a death sentence.

301.046 (3) (cm) The prisoner is not awaiting@ww

SECTION 4. 301.048 (2) (am) 2. of the statutes is amendid to read:

301.048 (2) (am) 2. He or she is a prisoner serving afeleny sentence for a felony
that is not punishable by death or life imprisonment and the department directs him
or her to participate in the program. This subdivision does not apply to a prisoner
serving a bifurcated sentence imposed under s. 973.01.

SECTION 5. 302.11 (1) of the statutes is amended to read:

302.11 (1) The warden or superintendent shall keep a record of the conduct of
each inmate, specifying each infraction of the rules. Except as provided in subs. (1g),

(1Im), (1q), (Iw), (12z), (7), and (10), each inmate is entitled to mandatory release on

parole by the department. The mandatory release date is established at two—thirds
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1 of the sentence. Any calculations under this subsection or sub. (1q) (b) or (2) (b)
2 resulting in fractions of a day shall be rounded in the inmate’s favor to a whole day.
3 SECTION 6. 302.11 (1w) of the statutes is created to read: -
4 302.11 (1w) An inmate who is sentenced to death or life imprisonment under
5 s. 973.0145 is not entitled to mandatory release on parole under this section. Z_
6 o SECMM (1) of the statutes 1; w;rnended to read: —
7 302.114 (1) An,mmate is subject to this section if he or she is serving a life
8 sentence "”osed under s. 973.014 (1g) (a) 1 or2, 2 AT 1nmate serving a life sentence
10 extended supervision under th sectlon
11 SECTION 8. 3(;3ij65 (1) (b) 2. of the statutes is amended to read: (@ I
12

s

13 973.014 (1) (¢) or (1g) (a) 3. WMOI‘ awaitingim 0s1t1}/0"';’ f

14 may not be considered for work release. : N oHe T 25
15 SECTION 9. 304.02 (5) of the statutes is amended to read:

304.02 (5) Notwithstanding subs. (1) to (3), a prisoner who is serving a life
plaza .~ e

sentence under S. 939 62 (2m) (c)§%@73 014 (1) (¢) or (lg) 97 3. 0145 or who is

s i L I

sentence is not eligible for release to parole

19 supervisi(;n under this section.
20 SEcTION 10. 304.06 (1) (b) of the statutes is amended to read:
21 304.06 (1) (b) Except as provided in s. 961.49 (2), 1999 stats., sub. (1m) or (1t),

22 or s. 302.045 (3), 973.01 (6), or 973.0135, the parole commission may parole an
23 inmate of the Wisconsin state prisons or any felon or any person serving at least one
24 year or more in a county house of correction or a county reforestation camp organized

25 under s. 303.07, when he or she has served 25% 25 percent of the sentence imposed
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for the offense, or 6 months, whichever is greater. Except as provided in sub. (1t) or
8. 939.62 (2m) (c) or 973.014 (1) (b) or (¢), (1g), or (2), the parole commission may
parole an inmate serving a life term when he or she has served 20 years, as modified
by the formula under s. 302.11 (1) and subject to extension under s. 302.11 (1q) and
(2), if applicable. The person serving the life term shall be given credit for time served
prior to sentencing under s. 973.155, including good time under s. 973.155 (4). The
secretary may grant special action parole releases under s. 304.02. The department
or the parole commission shall not provide any convicted offender or other person
sentenced to the department’s custody any parole eligibility or evaluation until the
person has been confined at least 60 days following sentencing.

SECTION 11. 304.06 (1t) of the statutes is created to read:
304.06 (1t) The parole commission may not parole an inmate who is sentenced
to life imprisonment or death under s. 973.0145.
- SECTION 12. 304.071 (2) of the statutes is amended to read:
304.071 (2) If a prisoner is-net-eligible ineligible for parole under s. 961.49 (2),
1999 stats., or s. 304.06 (1t), 939.62 (2m) (c), 973.01 (6), 973.014 (1) (c) or (1g), or

973.032 (5), he or she is not eligible for parole under this section.

" SECTION 13. 938.355 (4) (b) of the statutes is amended to read:
938.355 (4) (b)/(@{ ept as provided in s. 938.368, an order under s. 938.34 (4d)

ore the juvenile attains 18 years of age may apply for up to 2 years

i
after the /@é’é on which the order is granted or until the juvenile’s 18th birthday,

whichever is earlier, unless the court specjﬁeﬁwﬁshorter period of time or the court
/
terminates the order sooner. If the

18th birthday, Whlchever is earlier, unless the court termmates the order sooner.

.

S,
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Except as provided in s. 938. 368 _an-order under S. 938 34 (4h) made before the

juvenile attains 18 years of age sha].l apply for 5 years after the date on which the
f

order is granted, if the] Juvemle is adjudicated delinquent for committing a v1olatmn

X’ﬁ

of s. 943.10 (2) or for committing an act that would be punishable as a Class B or (o

felony if c/eaﬁmitted by an adult, or until the juvenile reaches 25 years of age, if the

Juveml?eﬁs adjudicated delinquent for commlttlng, an act that would be pumshable

as’ ‘a Class AA or A felony if committed by ;%ﬁault Except as provided in s. 938.368,

juvenile attains 17 years of age terminate at the end of one year after the date

on which the order is grantg 0 unless the court specifies a shorter period of time or

the court terminates sooner. No extension under s. 938.365 of an origin ;tl

dispositional orde / under s. 938.34 (4d), (4h), (4m), or (4n) may be granted for a

Juvemle who years of age or older when the orlgmal dispositional order

terminates./

o

“'”’*S'IQ;ION 14. 938.538 (3) (a) 1m. of the-statutes is amended to read:
938.538 (3) (a) 1m. If t};;?;ﬁﬁipant has been adjudicated delinquent for

committing an act that would be’a Class AA or A felony if committed by an adulté,

placement in a Type 1 juveénile correctional facility or a secured re51dent1al care

center for children and youth until the participant reaches 25 years of a, unless the

participant is released sooner, subject to a mandatory mimimum period ef

confinement of not less than one year.

SECTION 15. 939.22 (7) of the statutes is created to read:
939.22 (7) “Crime that is punishable by death or life imprisonment” means a

crime for which one or more of the possible penalties is death or life imprisonment.

SECTION 16. 939.22 (18m) of the statutes is created to reaciv:%

o,
e
i,
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5 AT

5 '939.22 (18m) “Intent to terrorize” means intent to influence the policy of a unit

o

o

of government by intimidation or coercion, to affect the condtct of a unit of
] 2

goverljé/r’lﬁpy’ committing a homicide, to punii}} Mﬁﬁof' government for a prior

| policy décision, or to intimidate or coerce a civili
e ,

SECTION 17. 939.22 (43) of the stat tes is created to read: T

939.22 (43) “Unit of gov. ent” means the the state, any |

county, city, village, or town or any political subdivision;department, division, board, |

or agency of the United States, the state, or any county, city, vﬂfége’;““é?ﬁgown. jf

[

SECTION 18. 939.30 (2) of the statutes is amended to read:

939.30 (2) For a solicitation to commit a crime for-which-the-penaltyis that is
punishable by death or life imprisonment, the actor is guilty of a Class F felony. For
a solicitation to commit a Class I felony, the actor is guilty of a Class I felony.

SECTION 19. 939.31 of the statutes is amended to read:

939.31 Conspiracy. Except as provided in ss. 940.43 (4), 940.45 (4), and
961.41 (1x), whoever, with intent that a crime be committed, agrees or combines with
another for the purpose of committing that crime may, if one or more of the parties
tc; the conspiracy dees do an act to effect its object, be fined or imprisoned or both not
to exceed the maximum provided for the completed crime; except that for a
conspiracy to commit a crime for-which-the-penaltyis that is punishable by death or
life imprisonment; the actor is guilty of a Class B felony.

SECTION 20. 939.32 (1) (a) of the statutes is amended to read:

939.32 (1) (a) Whoever attempts to commit a crime for-which-the-penalty-is that

is punishable by death or life imprisonment is guilty of a Class B felony. ~ , C

SECTION 21. 939.50 (1) (a) of the statutes is renumbered 939.50 (1) (am).

SECTION 22. 939.50 (1) (ag) of the statutes is created to read:
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1 939.50 (1) (ag) Class AA felony.

SECTION 23. 93952) of the statutes is amended to read:

N

3 93950£2)A felony is a Class AA, A, B, C, D, E, F, G, H, or I felony when it is
4 S0 spes‘:‘fﬁed in the statutes.
5 SECTION 24. 939.50 (3) (a) of Wtutes is renumbered 939.50 (3) (am).

6 SECTION 25 939 50 M g) of the statutes is created to read:

R

e

B
SECTION 26. 939.60 of the statutes is amended to read:

»%M 10 939.60 Felony and misdemeanor defined. A crime that is punishable by
11 death or imprisonment in the Wisconsin state prisons is a felony. Every other crime
12 is a misdemeanor.

13 SECTION 27. 939.619 (2) of the statutes is amended to read:

14 939.619 (2) If a person has one or more prior convictions for a serious violent
15 crime or a crime that is punishable by death or life imprisonment and subsequently
16 commits a serious violent crime, the court shall impose a bifurcated sentence under
17 s. 973.01. The term of confinement in prison portion of a bifurcated sentence imposed
18 under this subsection may not be less than 3 years and 6 months, but otherwise the
19 penalties for the crime apply, subject to any applicable penalty enhancement. The
20 court may not place the defendant on probation

21 " SECTION 28. 939.62 (2m) (a) 2m. c. of the statutes is amended to read
22 939.62 (2m) (a) 2m. c. The fi:ltatmn conjﬁwem pt, under s. 939.30,
23 WQMSI Or ! 939 32 0 commlt a Class Class AA or Clas felony:. )

24 SECTION 29. 939.62 (Zm) (c) of the statutes is amended to read
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(2), 940 195 4940.23 (1) (b) and (2) (b), 940.24 (2) and 94&?571) (c) to (e) do not apply
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939.62 (2m) (c¢) If the actor is a persistent repeater and the actor is not

sentenced to death under s. 973.0145, the term of imprisonment for the felony for

which the persistent repeater presently is being sentenced under ch. 973 is life

imprisonment without the possibility of parole or extended sggerw ion S

SEcTION 30. 939.63 (1) (b) of the s?;am/i : —— —

939.63 (1) (b) If the maximum ternyof imprisonment for a felony is more than

5 years or is a life term or the felony iSE/ :Qunishable by death,/the maximum term of

imprisonment for the felony may be increased by not more than 5 years.

~ SECTION 31.7939.632 (1) (e) 2 of the statutesis amended to read:
- 939.632 (1) (e) 2. The solWﬁn conspiracy, or attempt, under s. 939.30,
939 31, or 939.32, to comm }m Class AA or Class A felony.
k SECTION 32. 939/ 75 ( 1) of the statutes is amended to read:

939.75 (1%’ In this section and ss. 939.24 (1), 939.25 (1), 940.01 (1) (b) and (bm),

940 02 Qfm) 940.05 (2g) and (2h), 940.06 (2), 940.08 (2), 940.09 (1) (c) to (e) and (1g) /

i
R
T

fertilization until birth that is gestaf"g‘mSIde a woman.
SECTION 33. 939.75 (2) M (intro.) of the statutes is amended to read:

939.75 (2) (b) (12;;;6’{ Sections 940.01 (1) (b) and (bm), 940.02 (1m), 940.05 (2g)

to any of the following: e P

e ~
SECTION 34. 939.75 (3) of the statutes is amended to read:

939.75 (3) When the exiw an exception undeiig)zr. (2) has been placed

in issue by the trial evidence, the state must prove beyond a reasonable doubt that

e




<1 O v s W

L

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

2007 — 2008 Legislature ~11- R

BILL SECTION 34

. the facts constituting the exception do not exist'fin order to sustain a finding of guilt |

under s. 940.01 (1) (b) and (bm), 940. 02 (lm) 940.05 (2g), 940.06 (2) 940.08 (2),

940.09 (1) (c) to (e) or (1g) (o), (cm) QI‘ (d) 940.10 (2), 940.195, 940.2 "(1) (b) or (2) (b) |
940.24 (2) or 940.25 (1) (¢) to (63

SECTION 35. 940.01 (1) (a) of the statutes is amende to read:

940.01 (1) (a) Exc t as provided in par. (am) O, sub. (2), whoever causes the

death of another hu ;

a Class A felon
SECTION 6. 940.01 (1) (am) of the sta %tes is created to read:

940. Oi (1) (am) Whoever is 18 years’ g age or older and with intent to terromie

and mtent to kill another human bemg causes the death of another human belng is

gmlty of a Class AA felony.

* SECTION 37. 940.01 (1) (b f the statutes is amended to read:

940.01 (1) (b) Except as’ prov1ded in par. (bm) or sub. (2), whoever causes the

{th intent to kill that unborn child, kill the woman who

death of an unborn chlld

is pregnant with that un orn child, or kill another is guilty of a Class A felony.

SECTION 38. 9 01 (1) (bm) of the statutes is created to read
940.01 (1) (b ) Whoever is 18 years of age or older and’vvlth intent to terrorize
and intent to k,all an unborn child, a woman who is pregﬁant with an unborn child,
or anether caases the death of an unborn child is guﬂty of a Class AA felony.

f

SEC:rION 39. 940.01 (2) (intro.) of the statuteﬁ is amended to read:

940 01 (2) MITIGATING CIRCUMSTANCES. (mﬁro ) The following are afﬁrmatwe

defenses to prosecution under this section whgéh that mitigate the offense ﬁfenses

/ /
under sub. (1) to 2nd-degree intentional homicide under s. 940.05: f

SECTION 40. 961.335 (1m) of the statutes is created to read:
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961.335 (1m) Notwithstanding sub. (1), upon the application of the secretary
of corrections for a permit to obtain a controlled substance for purposes of an

execution under s. 973.0147, the controlled substances board shall issue a permit
under this section.

SECTION 41. 967.02 (1m) of the statutes is created to read

967.02 (Im) “Crime that is punishable by death or life imprisonment” has the
meaning given in s. 939.22 (7).
%,

_SECTION 42. 971.17 (1) (¢) of the statutes is amended to read

ﬂ 971.17 (1) (c) Felonies punishable by death or life imprisonment. If a defendant
ﬁ : is found not guilty by reason of mental disease or mental defect of a felony that is
§ gﬁ\ punishable by death or life imprisonment, the commitment period specified by the
Z" ; 12 court may be life, subject to termination under sub. (5)

/13 SECTION 43. 972.03 of the statutes is amended to read:

; {/ A 972.03 Peremptory challenges. Each side is entitled to only 4 peremptory
% f?)\ challenges except as otherwise provided in this section. When the crime charged is
% 16 \B\pumshable by death or life imprisonment, the state is entitled to 6 peremptory
%i 17 challenges and the defendant is entitled to 6 peremptory challenges. If there is more
? 18 than one defendant, the court shall divide the challenges as equally as practicable
ii 19 among them; and if their defenses are adverse and the court is satisfied that the
%1 20 protection of *heir rights so requires, the court may allow the defendants additional

. 21 Mwmchalienges If thempumshab}e by death or life imprisonment, the total
22 peremptory challenges allowed the defense shall not exceed 12 if there are only 2
23 defendants and 18 if there are more than 2 defendants; in other felony cases 6
24 challenges if there are only 2 defendants and 9 challenges if there are more than 2
25

In misdemeanor cases, the state is entitled to 3 peremptory challenges and the
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defendant is entitled to 3 peremptory challenges, except that if there are 2
defendants; the court shall allow the defense 4 peremptory challenges; and, if there
are more than 2 defendants, the court shall allow the defense 6 peremptory
challenges. Each side shall be allowed one additional peremptory challenge if
additional jurors are to be selected under s. 972.04 (1).

SECTION 44. 972.13 (6) of the statutes is amended to read:

972.13 (6) The following forms may be used for judgments:
STATE OF WISCONSIN
... County
In.... Court
The State of Wisconsin

vS.
....(Namé of defendant)

UPON ALL THE FILES, RECORDS AND PROCEEDINGS,

IT IS ADJUDGED That the defendant has been convicted upon the defendant’s
plea of guilty (not guilty and a verdict of guilty) (not guilty and a finding of guilty)
(no contest) on the.... day of...., .... (year), of the crime of.... in violation of s.....; and
the court having asked the defendant whether the defendant has anything to state
why sentence should not be pronounced, and no sufficient grounds to the contrary
being shown or appearing to the court.

*IT IS ADJUDGED That the defendant is guilty as convicted.

*IT IS ADJUDGED That the defendant shall be executed by lethal injection.

*IT IS ADJUDGED That the defendant is hereby committed to the Wisconsin

state prisons (county jail of.... county) for an indeterminate term of not more than.....
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*IT IS ADJUDGED That the defendant is ordered to serve a bifurcated
sentence consisting of .... year(s) of confinement in prison and .... months/years of

extended supervision.
*IT IS ADJUDGED That the defendant is placed in the intensive sanctions

program subject to the limitations of section 973.032 (3) of the Wisconsin Statutes

*IT IS ADJUDGED That the defendant is hereby committed to detention in
(the defendant’s place of residence or place designated by judge) for a term of not
more than....

*IT IS ADJUDGED That the defendant is placed on lifetime supervision by the
department of corrections under section 939.615 of the Wisconsin Statutes.

*IT IS ADJUDGED That the defendant is ordered to pay a fine of $.... (and the
costs of this action).

*IT IS ADJUDGED That the defendant pay restitution to....

*IT IS ADJUDGED That the defendant is restricted in his or her use of

*The.... at.... is designated as the Reception Center to which the defendant shall
be delivered by the sheriff.

*IT IS ORDERED That the clerk deliver a duplicate original of this judgment
to the sheriff who shall forthwith execute the same and deliver it to the warden.
Dated this.... day of...., .... (year)

BY THE COURT....
Date of Offense....,
District Attorney....,

Defense Attorney....
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*Strike inapplicable paragraphs.
STATE OF WISCONSIN

. County
In.... Court

The State of Wisconsin

vs.
...(Name of defendant)
On the.... day of...., .... (year), the district attorney appeared for the state and

the defendant appeared in person and by.... the defendant’s attorney.

UPON ALL THE FILES, RECORDS AND PROCEEDINGS

IT IS ADJUDGED That the defendant has been found not guilty by the verdict
of the jury (by the court) and is therefore ordered discharged forthwith.

Dated this.... day of...., .... (year)

BY THE COURT.... ...

o

SECTION 45. 973.01 (3) of the statutes is amendedto read:

973.01 (3) NOT APPLICABLE TO LIFE OR DEATH SENTENCES. If a person is being

e o ¥
I i - s s T

nter df fl ‘that i hable b lf t ot byd th“h It
sentenced for a felony tha 1s=fpums able by Ii e imprisonment or ea e or she

i e

/
is not subject to this section but shall be sentenced under s. 973.014 (1g) or 973.0145,

whlchever is applicable. I

s R TS

B

SECTION 46. 973. 014 (2) of the statutes is amended t@*read

SECTION 47. 973. 0145 of the statutes is created to read:
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ay

973.0145 Sentence of death or life 1mpr1sonmentfffor Class AA felony& A
— o ? gf o

Separate sentencmg proceeding to determine whether the defendant should- Toe

3
4 Sentenced to death or to life imprisonment. g |
5 (2) Nothmg in this section precludes the state at any time from retfactmg 1ts |
6 dec1smn to seek a sentence of death. If the state chooses not to seek a sentence of
7 i;death after the defendant has been convicted of a Class AA felony, the court shall
8 gsentence the defendant to hfe imprisonment without the p0551b111ty of parole or
9 extended supervision. /
! 10 (3) The sentencing proceedlng shall be before a jury unless the defendant
11 waives the right to a jury for sentem:mg The trlal jury shall serve as the sentencmg
12 | jury unless the trial jury is unable to recenvene for the sentencing hearing, the

13 - defendant pleaded guilty, or the defend J“Walved the right to a jury at trial, in whlch

14 case the court shall summon a new Juny %

15 (4) At the sentencing proceedlng, the deféndant may present evidence relatlng
16 to any mitigating c1rcumstance and the state may"i)resent evidence in rebuttal. The
17 rules of evidence apphcabie at a criminal trial ;.eg applicable at a Sentencmg
18 proceeding under this s ”ctlon Following the presentaﬁon of evidence, the part1es
19 may present summar}; arguments for and against the pe;alty sought by the State
20 (8) Mltlgatmg circumstances may include any of the fdllowmg

21 (a) The defendant has no significant history of prior cnmma} activity.

22 (b) Th Class AA felony was committed while the defendant Was under the
23 1nﬂuence of extreme mental or emotional disturbance. K |

24 (c) The defendant was an accomplice in the Class AA felony comm1tted by
25 another person and the defendant’s participation was relatively minor.
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N,
«

Xﬁ("‘d) The defendant acted under extreme duress or under the substgfﬁizial

dommatmn of another person. f ;

(e) The capacrty of the defendant to appreciate the crlmlnallty@f his or her

conduct or to conform his or her conduct to the requirements of law Was substantially

%. 5’

ff

impaired.
(f) The age ofthe defendant at the time of the cx;;;fﬁe affected his or her
judgment. g;f
(g) The victim was ;E%rticipant in the defendalgés conduct or consented to the

act.

(h) Any other factor 1nclud11‘tg aspects of thg‘ defendant’s character, background,
or capabilities that bear on his or her culpalﬁhty for the offense.
(6) All of the following apply to a sentencmg proceeding before a jury:

(a) The court may not impose a Santence of death unless the jury returns a

/\
unanimous verdict of death. f %

(b) The court shall 1nstructz€he jury of all of the following:

1. In deliberating a V&i‘dlct the jurors a;nust consider the circumstances
%

surrounding the crime and aﬁy mitigating c1rcums%ances proved by the defendant.

K

2. A mitigating mrcumstance need not be found by all members of the jury and
need be proved only ‘5,0 the satisfaction of an individual j JIH'OI‘ to be considered in the

individual juror s éemsmn

;’

3. The @Ourt shall impose a sentence of life 1mprlsi§mment without the
/

possibility of parole or extended supervision if the jury does not return a unanimous

verdict of death

(g’? If the jury returns a verdict of death, the court shall read thewerdict to the

jupg?‘s and ask the jurors collectively if they agree with the verdict. Upon'the request
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nf e1ther party, the court shall ask each juror individually if he or she agrees W1th the

with the verdlct the court shall impose a sentence of dea

agree on a Verdlct the court shall impose a sentenc fof life imprisonment without theg

possibility of parole or extended supervision.
(7) All of the feiigwing apply to a sentencing proceeding before the court
without a jury:

(a) In making a sentencing deci on, the court shall consider the circumstances

surrounding the crime and any 1

j

(b) If the court i 1mposes a sentence of death, the court shall read the sentence

tlgating circumstances proved by the defendant.

in open court and state the record whlch if any, mitigating circumstances the

court found.

(c) Ifthe courtﬁetermines that a sentence \Eﬁgeath is not appropriate, the court

y

ntence of life without the possi})ility of parole or extended

shall impose a

supervision.

Y
S

(d) If the Jury returns a verdict of life i 1mpr1sonm nt or cannot unanlmously§

Slgﬁl’ icantly subaverage general intellectual functioning accompamegi by

o

(8) NQlethstandmg sub. (6) (c), the court may not i 1mpese a sentence of death |

on a persén who is mentally retarded and the state may not execute a person who is

ﬁslgmﬁcant deficits or 1mpa1rments in adaptive functioning.

(}7? 10 If the court imposes a sentence of death, the judgment of conviction and

sentence of death are subject to automatic review by the supreme court within 60

days after certification by the sentencing court of the entire record, unless the

verdlct If any juror does not agree with the verdict, the court shall refuse to accept

the verdlct and shall direct the jury to continue deliberating. If all the jurors agree

mentailv retarded. In this subsection, “mentally retarded” means having a

T
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1 supreme court, for good cause shown, extends the time for an additional period not
2 to exceed 30 days. The review by the supreme court has priority over all other cases
3 and shall be heard in accordance with rules promulgated by the supreme court.
4 o> % 5 §§£ M The court that imposes a sentence of death shall set the date for execution.
5 The defendant shall be committed to the Wisconsin state prisons pending the

6 execution of the death sentence.

g %}; f—%{ The execution of a death sentence shall be by lethal injection.

SECTION 48. 973.0147 of the statutes is created to read:

9 973.0147 Execution of death sentence; stay of execution. The secretary
10 of corrections shall designate the executioner who shall provide a person subject to
11 a death sentence with an intravenous injection of one or more substances in a lethal
12 quantity. A person is immune from civil or criminal liability for his or her acts or
13 omissions, in good faith, in regard to a lawful execution under this section. The
14 secretary may not direct a physician to be present or require a physician to announce
15 when death has occurred. A physician may certify the death after a person, other
16 than a physician, has determined or pronounced death. The secretary shall
17 designate 12 citizens to witness the execution. The convicted person may request
18 that certain additional people be allowed to witness the execution. The secretary
19 shall grant any such reasonable request. The secretary may allow representatives
20 of the news media to witness the execution under rules of the department. No other
21 persons may be allowed to witness the execution. The execution of a death sentence
22 may be stayed only by the governor or incident to an appeal e
23 'SECTION 49. 973.03 (3) (e) 1. of the statutes is amended to read: W/N o
24 973.03 (3) (e) 1. A crime which is a Class AA, A, B,or C feleny

25 ( SECTION 50. 973.09 (1) (¢) of the statutes is amended to read:
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P 2 i

973.09 (1) (¢) When a person is convicted of any crime whieh that is gpunishable
A
by death or life imprisonment, the court shall may not place the person on probation.

SECTION 51. 973.15 (2m) (a) 2. c. of the statutes is created to read:

973.15 (2m) (a) 2. c. A sentence of death @ﬁfe imprisonn;éﬁl:‘f ﬁnder s. 973.0145.

SECTION 52. 978.07 (1) (¢) 1. of the statutes is amended to read:

978.07 (1) (¢) 1. Any Except if subd. 1m. applies, any case record of a felony
punishable by life imprisonment or a related case, after the defendant’s parole
eligibility date under s. 304.06 (1) or 973.014 (1) or date of eligibility for release to
extended supervision under s. 973.014 (1g) (a) 1. or 2., whichever is applicable, or 50
years after the commencement of the action, whichever occurs later. If there is no
parole eligibility date or no date for release to extended supervision, the district
attorney may destroy the case record after the defendant’s death.

SECTION 53. 978.07 (1) (¢) 11{:. of the statutes is created> to read:

Ak o6 Grimd
978.07 (1) (¢) 1lm. Any case record of a felonyfi)unishable by death or life

A

imprisonment under s. 973.0145 or a related case, 20 years after the person’s death,

or 50 years after the commencement of the action, whichever occurs later.

(END)
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Ins A:

This bill allows a penalty of death for a first—-degree intentional homicide that
is vicious. If the state intends to seek a death sentence for a first—degree intentional
homicide, the state must provide notice of intent to seek a death sentence as part of
the court filing that charges the first—degree intentional homicide.

For a death penalty case, the court must hold a sentencing hearing separate
from the trial. The defendant has a right to a jury at the sentencing hearing.
Generally, the trial jury will serve at the sentencing hearing. However, if the trial
was held without a jury or if the trial jury cannot continue to serve, a new jury must
be selected. If the defendant waives the right to a jury for the sentencing hearing the
hearing will be held before the court alone.

At the sentencing hearing, the parties may present evidence relating to the
nature of the offense, deoxyribonucleic acid (DNA) evidence related to the offense,
the history and background of the defendant, and any mitigating circumstances. The
jury may not recommend and the court may not impose a sentence of death unless
it finds that the offense was vicious. The jury and court must consider any DNA
evidence related to the offense and any mitigating circumstances in determining
whether a sentence of death is appropriate. If the sentencing hearing is before a jury,
the court must instruct the jury that a mitigating circumstance need not be found by
all members of the jury and need only be proved to the satisfaction of an individual
juror in order to be considered in the individual juror’s sentencing recommendation.
Further, if the defendant is a persistent repeat offender and thus not eligible for
release to extended supervision, the court must instruct the jury that if it does not
recommend a sentence of death the defendant will be imprisoned for life without the
possibility of release. court

If the jury unanimously recommends a sentence of death, the(judge) must
impose a sentence of death unless the court finds that a sentence of death is not
appropriate, in which case the court must impose a sentence of life imprisonment.
If the jury does not unanimously recommend a sentence of death, the court must
impose a sentence of life imprisonment. The court may not sentence to death a
person who is mentally retarded.

-

Ins 9-8: -

SECTION 1. 939.50 (3) (a) of the statutes is amended to read:
939.50 (3) (a) For a Class A felony, life imprisonment, except the penalty for a

violation of s. 940.01 (1) is death or life imprisonment.

History: 1977 c. 173; 1981 c. 280; 1987 a. 332 5. 64; 1993 a. 194; 1995 a. 69; 1997 a. 283; 1999 a. 188; 2001 a. 109.
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Ins 12-7: i{\/
SECTION 2. 971.01 (3) of the statutes is created to read:

v
971.01 (8) If the information charges an offense under s. 940.01, the

information shall contain a statement as to whether the state seeks a sentence of

death for the offense. .~

Ins 16-1:
f@ (1) If a defendant is convicted of an offense under s. 940.01 and the information

charging the offense included a statement that the state seeks a sentence of death

for the offense, the court shall conduct a separate sentencing hearing under this

section to determine whether the defendant shall be sentenced to death or life 1;5 e

i
Wafw‘”

imprisonment.

(3) The sentencing hearing shall Be before a jury unless the defendant waives
the right to a jury for sentencing. The trial jury shall serve as the sentencing jury
unless the trial jury is unable to reconvene for the sentencing hearing, the defendant
pleaded guilty, or the defendant waived the right to a jury at trial, in which case the
court shall summon a new jury.

(4) The parties may present evidence relating to the nature of the offense, the

history and background of the defendant, and any mitigating circumstances, as well

as deoxyribonucleic acid evidence related to the offense.
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(6) Mitigating circumstances may include any of the following:

(a) The defendant has no significant history of prior criminal activity.

(b) The offense was committed while the defendant was under the influence of
extreme mental or emotional disturbance.

(¢) The offense was committed by more than one individual and the defendant’s
participation in the commission of the offense was relatively minor.

(d) The defendant acted under extreme duress or under the substantial
domination of another person.

(e) The capacity of the defendant to appreciate the criminality of his or her
conduct or to conform his or her conduct to the requirements of law was substantially
impaired.

(f) The age of the defendant at the time of the offense affected his or her
judgment.

(g) The victim was a participant in the defendant’s conduct or consented to the
act.

(h) Any other factor bearing on a defendant’s culpability for the offense.

{6) The court shall instruct the jurors that a mitigating circumstance need not
be found by all members of the jury and need only be proved to the satisfaction of an
individual juror in order to be considered by the juror in making a sentence
recommendation. If the defendant is ineligible for extended supervision under s.
939.62 (2m) E{g), the court shall inform the jurors that if the jury does not recommend
imposition of a sentence of death the defendant will be sentenced to life

imprisonment without the possibility of release to extended supervision.
TN

(7) 'The court may not impose a sentence of death unless the jury or, if the

Y
1
hearing is before the court without a jury, the court finds that the offense was vicious.
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\

é?ﬁ The jury and court shall consider any deoxyribonucleic acid evidence that is related
to the offense or the absence of any such deoxyribonucleic acid evidence and shall
consider evidence of mitigating circumstances in determining whether a sentence of
death is appropriate. %%& N3

(8) (a) Ifthe jury unanimously recommends a sentence of death, the court shall
impose a sentence of death, exceptﬁif the court finds that a sentence of death is not

appropriate the court shall impose a sentence of life imprisonment under s. 973.014.

(b) If the jury does not unammously recommend a sentence of death m )

s

P
s

fﬂﬁearmg is before the court without a Jj the court shall impose a sentence of llfe

.

i T

imprisonement under s. 973.014. v
(9) The court may not impose a sentence of death on a person who is mentally

retarded.
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Senator Lasee:

The U.S. Supreme Court has held that a death penalty statute must narrow the class
of people who may be executed so that only the worst of the worst are sentenced to
death. Courts may determine that the narrowing factor in this bill, that the
first-degree homicide is vicious, is unconstitutionally vague because it could apply to
almost any first-degree homicide and therefore does not adequately narrow the class
of persons eligible for the death penalty. Some state death penalty statutes do use a
description of the offense as a narrowing factor, for example that the crime was
heinous, atrocious, or cruel, but these statutes generally provide further direction as
to why the crime is heinous, atrocious, or cruel, for example because it involved torture
or more force than necessary to cause death. You may wish to add a further description
of what makes a homicide vicious.

This bill does not specify a protocol for lethal injections or require that DOC
promulgate the protocol by rule. I used the lethal injection language from the death
penalty bill you introduced in the 2003-04 session (Senate Substitute Amendment 1
to Senate Bill 2) in this bill. It specifies that DOC may not require a physician to be
present at executions or to pronounce death. Courts have stayed executions in some
states over the last several years in response to arguments that the lethal injection
protocols used by those states result in cruel and unusual punishment. People
challenging the executions argue that the protocols for lethal injection do not ensure
that the person being executed is adequately anesthetized before the drug to stop the
person’s heart is administered, so the person may feel searing pain but can not alert
the executioners because he or she has been paralyzed by a drug used to stop breathing.
You may wish to require DOC to promulgate rules for lethal injections so that the
protocol may be reviewed before an execution is scheduled.

Robin Ryan

Legislative Attorney

Phone: (608) 261-6927

E-mail: robin.ryan@legis.wisconsin.gov

&
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March 19, 2007

Senator Lasee:

The U.S. Supreme Court has held that a death penalty statute must narrow the class
of people who may be executed so that only the worst of the worst are sentenced to
death. Courts may determine that the narrowing factor in this bill, that the
first-degree homicide is vicious, is unconstitutionally vague because it could apply to
almost any first-degree homicide and therefore does not adequately narrow the class
of persons eligible for the death penalty. Some state death penalty statutes do use a
description of the offense as a narrowing factor, for example that the crime was
heinous, atrocious, or cruel, but these statutes generally provide further direction as
to why the crime is heinous, atrocious, or cruel, for example because it involved torture
or more force than necessary to cause death. You may wish to add a further description
of what makes a homicide vicious. ‘

This bill does not specify a protocol for lethal injections or require that DOC
promulgate the protocol by rule. I used the lethal injection language from the death
penalty bill you introduced in the 2003-04 session (Senate Substitute Amendment 1
to Senate Bill 2) in this bill. It specifies that DOC may not require a physician to be
present at executions or to pronounce death. Courts have stayed executions in some
states over the last several years in response to arguments that the lethal injection
protocols used by those states result in cruel and unusual punishment. People
challenging the executions argue that the protocols for lethal injection do not ensure
that the person being executed is adequately anesthetized before the drug to stop the
person’s heart is administered, so the person may feel searing pain but can not alert
the executionersbecause he or she hasbeen paralyzed by a drug used to stop breathing.
You may wish to require DOC to promulgate rules for lethal injections so that the
protocol may be reviewed before an execution is scheduled.

Robin Ryan

Legislative Attorney

Phone: (608) 261-6927

E-mail: robin.ryan@legis.wisconsin.gov
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