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Kahler, Pam

From: Nelson, Kirstin [NelsoKB@dhfs.state.wi.us]
Sent: Tuesday, October 03, 2006 11:13 AM

To: Kahler, Pam

Subject: Draft 0263/1 link

Pam,

Here's a link to the section refernced in our comments on this draft. I will clarify our
other comments and get back to you.

Here's a link to the CMS website.
http://www.cms.hhs.gov/PrescriptionDrugCovGenIn/

Scroll to the bottom of the page, where it says "Related Links Qutside CMS"

and click on the link "Final Rule: Medicare ‘Prescription Drug Benefit." The link will
open up a PDF file of the regs as found in the Federal Register.

The regs begin on p. 4525 (federal register pagination).

Thanks.
Kirstin

Kirstin Nelson

Budget and Policy Analyst

Office of Strategic Finance

Department of Health and Family Services
(608) 266-5362 ‘
nelsokb@dhfs.state.wi.us

*****'*-k**
NOTICE: This email and any attachments may contain confidential information.

Use and further disclosure of the information by the recipient must._be consistent with
applicable’ laws, regulations and agreements.. . If you received this email in error, please
notify the sender; delete the email; and do not use, disclose or store the information it
contains.
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2007-2009 Biennial Budget Statutory Language Request
September 13, 2006

Eliminate Medicaid Outpatient Prescription Drug Coverage for Dual Eligibles

Current Language

(W) 6. k.
Under 5.49.46(2) Wisconsin’s Medicaid program pays the allowable charges for outpatient
prescription drugs for persons who are covered under Medicaid.

The Medicaid program is designated as the payer of last resort under s. 49.46(2)(d).
Proposed Change

Amend 5.49.46(2)(d) to exclude outpatient drug coverage for drugs covered by Medicare Part D for
persons who are eligible for full-benefits under Medicaid and who are also eligible for Medicare
Part D coverage. Prescription drugs that are excluded from Medicare Part D coverage would still be
covered by Medicaid.

As of January 1, 2006, federal law and regulations will not allow Medicaid coverage of outpatient
prescription drugs for full-benefit Medicaid recipients who are also eligible for Part D, if the drug is
covered under Part D. This proposal would modify the statutes to ensure that Wlsconsm Medicaid
is not liable for outpatient drug costs that could be covered under Part D.

Background and Rationale for the Change}

The Medicare Modernization Act of 2003 (MMA) transfers responsibility for outpatient prescription
drug coverage for dual eligibles, persons with full benefit Medicaid and Medicare eligibility, from
Medicaid to Medicare Part D. There are approximately 110,000 individuals in Wisconsin who are
eligible for both Medicaid and Medicare. Dual eligibles were automatically enrolled into Medicare
Part D plans effective January 2006. However, because Part D is a voluntary program, existing state
law still may render the state liable for covering outpatient prescription drugs for dual eligibles in
some situations, as described below:

(a) full-benefit Medicaid recipients who are also eligible for Part D who refuse to participate in
Part D;

(b) full-benefit Medicaid recipients who become newly eligible for Part D who are not
immediately enrolled in a prescription drug plan due to federal systems time lags in enrolling
new dual eligibles in Part D; ’

(c) full-benefit Medicaid recipients who are enrolled in Part D who might use Medicaid as a
mechanism to obtain coverage for drugs that Part D has found not to be medically necessary.

2007-2009 Statutory Language Request Page 1




If this change is not made, the state may still be liable for 100% payment of outpatient pharmacy
claims for dual eligibles under these circumstances. The Department’s current policy is not to cover
Part D drugs. for persons who are eligible for Part D, on the grounds that state statutes, $.49.46(2)(d),.
makes Medicaid the payer of last resort. However, the Department’s policy could be challenged in
the cases cited above, potentially resulting in the requirement that the state pay 100% of these costs
with state GPR funding. The estimated maximum state liability is $1.0 million GPR annually.

‘Medicare Part D co-payments for full-benefit Medicaid recipients who are also eligible for Part D
will be minimal and similar to those under Medicaid. Also, Medicare Part D has appeal rights to
insure that recipients receive medically needed drugs.

The proposed language change codifies in statutes the Department’s current policy of denying
Medicaid coverage for Part D drugs.

Desired Effective Date: Upon passage
Agency: - DHFS
Agency Contact: Kirstin Nelson

Phone: (608) 266-5362

2007-2009 Statutory Language Request i Page 2
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DOA.......Pink, Michelle, BB0010 - Eliminate MA outpatient prescription
drug coverage for dual eligibles

For 2007-09 BUDGET -- NoT READY FOR INTRODUCTION

AN ACT}%;‘ relating to: %?

Analysis by the Legislative Referenée Bureau
Y HEALTH AND HUMAN SERVICES

J MEDICAL ASSISTANCE

Under current law, DHFS administers the Medical Assistance (MA) program,
under which eligible individuals, generally low-income or disabled, receive health
care benefits. Some individuals who are eligible for MA are also eligible for Medicare
Part D, which is the portion of the federal health insurance program for individuals
who are, generally, 65 years of age or older or disabled that provides prescription
drug coverage. Enrollment in Medicare Part D is voluntary, and an enrollee must
pay a premium.

This bill provides that, for an individual who is eligible for both MA and
Medicare Part D, benefits under MA do not include payment for any prescription
drug that is covered under Medicare Part D. Thus, such an individual would be
required to enroll and participate in Medicare Part D to have coverage for any
prescription drug that is covered under Medicare Part D; MA would not cover it.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:




2007 - 2008 Legislature _92- LRB-0263/?

PJK:.......
SECTION 1
1 SECTION 1. 49.46 (2) (b) (intro.) of the statutes is amended to read:
2 49.46 (2) (b) (intro.) Except as provided in par: pars. (be) and (dec), the
3 department shall audit and pay allowable charges to certified providers for medical

4 assistance on behalf of recipients for the following services:

History: 1971 c. 125, 211, 215; 1973 ¢. 90, 147, 19?5.0. 39; 1977 ¢. 29 5. 592m, 1656 (18); 1977 c. 389, 418, 1979 ¢. 34, 221; 1981 c. 20,93, 317; 1983 a. 27; 1983 a. 189
s. 329 (5); 1983 a. 245 55 10,15; 1983 a. 538; 1985 a. 29, 120, 176, 253; 1987 a. 27, 307, 339, 399, 413; 1989 a. 9; 1989 a. 31 ss. 1454d to 1460 and 2909¢, 29091; 1989 a, 122,
173, 333, 336, 351; 1991.a. 39, 178, 269, 316;1993 a. 16, 99, 269, 277,446, 450, 491; 1995 a. 27, 77, 164, 289, 303, 457; 1997 a. 27, 35, 105, 237; 1999 a. 9; 2001 a. 16; 2003
a. 33; 2005 a. 25, 253.

5 SECTION 2. 49.46 (2) (dc)*of the statutes is created to read:
6 49.46 (2) (dec) For an individual who meets the eligibility criteria for medical
@ assistance under sub. (1)jand who is eligible for coverage under yart D of Medicare
8 under 42 USC 1395w-101 et seq., benefits under par. (b) 6. h.J may not include
@ payment for any outpatient prescription drug that is covered under fart D of
@ yiedicare.
11

(END)




- Kahler, Pam

From: Nelson, Kirstin [NelsoKB@dhfs.state wi.us]

Sent: Thursday, September 28, 2006 9:52 AM

To: Kahler, Pam )

Cc: ' Johnston, James; Pink, Michelle; Albertoni, Richard; Appleby, Pamela; Mcliqguham, Cheryl;
Forsaith, Andrew

Subject: Comments on LRB Draft 0263/1

Pam,

Below are comments from the Department on the draft stat language. Let me know if you
have any questions. Thanks.

LRB has drafted the following language for addition to state statutes:
" . . . benefits under par. (b} 6. h. may not include payment for any outpatient
prescription drug that is covered under part D of medicare."

This language still implies that the Department will cover drugs, for dual eligibles, that
are not covered by Part D due to'a formulary exclusion, etc, which.is not the case. The
Departiment no IoHger-pays for  Part Ddrugs~for ,

Medicaid eligibles also eligible for Medicare.

The language should state that the Department will not pay for Part D drugs and it should
define a Part D drug according to the MMA regulations, section 423.100.

s SIS

Kirstin Nelson .
£y o gy S F

Budget and Policy Analyst Q’{’ 5 C Fieo Y42 § 100

Office of Strategic Finance ‘

Department of Health and Family Services >

(608) 266-5362
nelsokb@dhfs.state.wi.us

Kk ok k k ok Kk ok kK
NOTICE: This email and any attachments may contain confidential information.

Use and further disclosure of the information by the recipient must be consistent with
applicable laws, regulations and agreements. If you received this email in error, please
notify the sender; delete the emalil; and do not use, disclose or store the information it
contains.
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1 Act fl ; relating to: prescription drug coverage under Medical Assistance.

Analysis by the Legislatikve Reference Bureau
HEALTH AND HUMAN SERVICES

MEDICAL ASSISTANCE

Under current law, DHFS administers the Medical Assistance (MA) program,
under which eligible individuals, generally low-income or disabled, receive health
care benefits. Some individuals who are eligible for MA are also eligible for Medicare
Part D, which is the portion of the federal health insurance program for individuals
who are, generally, 65 years of age or older or disabled that provides prescription
drug coverage. Enrollment in Me?dlcare Part D is voluntary, and an enrollee must
pay a premium. — “uaet AN

This bill provides that, for an individual who is eligible for both MA and
Medicare Part D, benefits under MA do not include payment for any prescription
dru fhat is covered under Medicare Part D, Thus, such an individual would be
required to enroll and participate in Medicare Part D tg ] verag
prescription drug that is covered under Medicare Part I);) Mot cover it

For further information see the sfafe fiscal estlma’ce which Wlil be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SECTION 1

SECTION 1. 49.46 (2) (b) (intro.) of the statutes is amended to read:

49.46 (2) (b) (intro.) Except as provided in par. pars. (be) and (dc), the
department shall audit and pay allowable charges to certified providers for medical
assistance on behalf of recipients for the following services:

SECTION 2. 49.46 (2) (dc) of the statutes is created to read:

49.46 (2) (de) For an individual who meets the eligibility criteria for medical

1
2
3
4
5
6
@ assistance under sub. (1) and who is eligible for coverage under :gfxrt D of medicare

8 under 42 USC 1395w-101 et seq., benefits under par. (b) 6. h. 5% not include
I \QJ/ payment for any @tpaziént prescription drug that is coveredwﬁgaé?g;rt D ,9,1:/}
M»f-.\\ 3 i L I —
o/

A \
11 /j (END)
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INSERT A

Wi
Not all Part D plans in which individuals may enroll cover all of the prescription

drugs that may be covered under Medicare Part D.
(END OF INSERT A)

INSERT B
W |

for which there may be coverage under Medicare Part D, regardless of whether
the individual is enrolled in Medicare Part D and, if he or she is enrolled, regardless
of whether the individual’s Part D plan covers the drug. Thus, to have coverage for
a prescription drug for which Medicare Part D may provide coverage, an individual
who is eligible for both MA and Medicare Part D must enroll in Medicare Part D in
a Part D plan that covers the drug

(END OF INSERT B)

INSERT 2-6

Part D drug, as defined in 42 CFR 423.100, regardless of whether the individual

is enrolled in Part D of Medicare or whether, if the individual is enrolled, his or her

PartD plan\ﬁcovers the Part D drug

(END OF INSERT 2-6)
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DRAFTER’S NOTE LRB-0263/2dn
FROM THE PJK:wlj:rs
LEGISLATIVE REFERENCE BUREAU

I've tightened up the language so that it is clear MA does not cover a Part D drug even
ifa dual eligible is not enrolled in Part D or is not enrolled in a plan that actually covers
the drug. Iused “Part D plan, as defined in 42 CFR 423.4” to describe the dual eligible’s
plan, but perhaps that is too broad and I should have used “prescription drug plan,”
which is one of the types of plans included in the definition of “Part D plan.” Let me
know if “Part D plan” is too broad. Thanks.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam.kahler@legis.wisconsin.gov




DRAFTER’S NOTE LRB-0263/2dn
FROM THE PJK:wljirs
LEGISLATIVE REFERENCE BUREAU

October 5, 2006

I've tightened up the language so that it is clear MA does not cover a Part D drug even
if a dual eligible is not enrolled in Part D or is not enrolled in a plan that actually covers
the drug. Iused “Part D plan, as defined in 42 CFR 423.4” to describe the dual eligible’s
plan, but perhaps that is too broad and I should have used “prescription drug plan,”
which is one of the types of plans included in the definition of “Part D plan.” Let me
know if “Part D plan” is too broad. Thanks.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam.kahler@legis.wisconsin.gov
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Analysis by the Legislative R B o
natysis oy e ng ative eference Uur eau/, W g% {

HEALTH AND HUMAN SERVICES % »~
MEDICAL ASSISTANCE , N~

Under current law, DHFS administers the Medical Assistance (MA) program,
under which eligible individuals, generally Iow-incomefor disabled, receive health
care benefits. Some individuals who are eligible for MA are also eligible for Medicare
Part D, which is the portion of the federal health insurance program for individuals
who are, generally, 65 years of age or older or disabled that provides prescription
drug coverage. Enrollment in Medicare Part D is voluntary, and an enrollee must
pay a premium. Not all Part D plans in which individuals may enroll cover all of the
prescription drugs that may be covered under Medicare Part D.

This bill provides that, for an individual who is eligible for both MA and
Medicare Part D, benefits under MA do not include payment for any prescription
drug for which there may be coverage under Medicare Part D, regardless of whether
the individual is enrolled in Medicare Part D and, if he or she is enrolled, regardless
of whether the individual’s Part D plan covers the drug. Thus, to have coverage for
a prescription drug for which Medicare Part D may provide coverage, an individual
who is eligible for both MA and Medicare Part D must enroll in Medicare Part D in
a Part D plan that covers the drug; MA will not cover it.

>
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For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SECTION 1. 49.46 (2) (b) (intro.) of the statutes is amended to read:
2 49.46 (2) (b) (intro.) Except as provided in par pars. (be) and (de), the
3 department shall audit and pay allowable charges to certified providers for medical
4 assistance on behalf of recipients for the following services: : le
5 SECTION 2. 49.46 (2) (dc) of the statutes is created to read:
ié,;; 49.46 (2) (dc) For an individual who(meets the eligibility criterigifor medical
N

;7;} assistance (inder sub. (1) and who is eligible for coverage under Part D of Medicare
8 under 42 USC 1395w~101 et seq., benefits under par. (b) 6. h. do not include payment
9 for any Part D drug, as defined in 42 CFR 423.100, regardless of whether the

10 individual is enrolled in Part D of Medicare or whether, if the individual is enrolled,

11 his or her Part D plan, as defined in 42 CFR 423.4, covers the Part D drug.

12 Ed (END)
\
%
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INSERT 2-11

SECTION% 49.47 (6) (a) 1. of the statutes is amended to read:
49.47 (6) (a) 1. Except as provided in subds. 6. to 7., all beneficiaries, for all

services under s. 49.46 (2) (a) and (b), subject to s. 49.46 (2) (dc)?!

History: 1971 ¢. 125; 1971 ¢. 213 5. 5; 1971 ¢. 215; 1973 . 90, 147, 333; 1977 c. 29 ss. 593, 1656 (18); 1977 c. 105 5. 59; 1977 c. 273,418, 1979 c. 34; 1981 c. 20, 93; 1981
c. 3145 144; 1983 a 27, 245; 1985 a. 29; 1987 a. 27, 307, 399, 413; 1989 a. 9; 1989 a. 31 ss. 1462k to 14664, 2909¢ to 29091; 1989 a. 173, 336, 351; 1991 a. 39, 178, 269, 316;
1993 a. 16, 269, 277, 437; 1995 a. 27 ss. 3026 to 3028, 9126 (19); 1995 a. 225, 289, 295: 1997 a. 27; 1999 a. 9; 2001 a. 16; 2005 a. 25, 253.

(END OF INSERT 2-11)




Kahler, Pam

From: Pink, Michelle C - DOA [michelle.pink@wisconsin.gov]
Sent: Friday, November 17, 2006 9:44 AM

To: Kahler, Pam

Cc: Nelson, Kirstin B - DHFS

Subject: Version 3 of Part D & drug coverage

Good morning, Pam,

Please see the comments below pertaining to draft 0263/3 from staff at DHFS and let me know if you need any
clarification.

Thank you!
Michelle Pink

————— Original Message-----

Date: 11/17/2006 09:08 am ~-0600 (Friday)
From: Pamela Appleby

To: Megna, Richard

CC: Nelson, Kirstin

Subject: Re: version 3 of Part D & drug coverage

Richard,

I think the bill text looks fine. The only thing I would change is in the bill summary,
not the bill text. I would eliminate the phrase that enrollees must pay a premium for
Part D, since dual eligibles, the subject of this bill, do not pay Part D premiums.

~-Pam
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Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

MEDICAL ASSISTANCE

Under current law, DHFS administers the Medical Assistance (MA) program,
under which eligible individuals, generally low-income, elderly, or disabled, receive
health care benefits. Some individuals who are eligible for MA are also eligible for
Medicare Part D, which is the portion of the federal health insurance program for
individuals who are, generally, 65 years of age or older or disabled that provides /) _
prescription drug coverage. Enrollment in Medicare Part D is voluntary;” 1y
enrollee must pay a premiuni; Not all Part D plans in which individuals may enroll
cover all of the prescription drugs that may be covered under Medicare Part D.

This bill provides that, for an individual who is eligible for both MA and
Medicare Part D, benefits under MA do not include payment for any prescription
drug for which there may be coverage under Medicare Part D, regardless of whether
the individual is enrolled in Medicare Part D and, if he or she is enrolled, regardless
of whether the individual’s Part D plan covers the drug. Thus, to have coverage for
a prescription drug for which Medicare Part D may provide coverage, an individual
who is eligible for both MA and Medicare Part D must enroll in Medicare Part D in
a Part D plan that covers the drug; MA will not cover it.
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For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represenied in senate and assembly, do
enact as follows:

SECTION 1. 49.46 (2) (b) (intro.) of the statutes is amended to read:

49.46 (2) (b) (intro.) Except as provided in par: pars. (be) and (dc), the
department shall audit and pay allowable charges to certified providers for medical
assistance on behalf of recipients for the following services:

SECTION 2. 49.46 (2) (dc) of the statutes is created to read:

49.46 (2) (de) For an individual who is eligible for medical assistance and who
is eligible for coverage under Part D of Medicare under 42 USC 1395w-101 et seq.,
benefits under par. (b) 6. h. do not include payment for any Part D drug, as defined
in 42 CFR 423.100, regardless of whether the individual is enrolled in Part D of
Medicare or whether, if the individual is enrolled, his or her Part D plan, as defined
in 42 CFR 423.4, covers the Part D drug.

~ SECTION 3. 49.47 (6) (a) 1. of the statutes is amended to read:

49.47 (6) (a) 1. Except as provided in subds. 6. to 7., all beneficiaries, for all

services under s. 49.46 (2) (a) and (b), subject to s. 49.46 (2) (dc).

(END)
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This redraft removes the reference in the analysis to premium payment for Medicare
Part D coverage.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam.kahler@legis.wisconsin.gov
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coverage for dual eligibles
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AN Act ...; relating to: prescription drug coverage under Medical Assistance.

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

MEDICAL ASSISTANCE

Under current law, DHFS administers the Medical Assistance (MA) program,
under which eligible individuals, generally low-income, elderly, or disabled, receive
health care benefits. Some individuals who are eligible for MA are also eligible for
Medicare Part D, which is the portion of the federal health insurance program for
individuals who are, generally, 65 years of age or older or disabled that provides
prescription drug coverage. Enrollment in Medicare Part D is voluntary. Not all Part
D plans in which individuals may enroll cover all of the prescription drugs that may
be covered under Medicare Part D.

This bill provides that, for an individual who is eligible for both MA and
Medicare Part D, benefits under MA do not include payment for any prescription
drug for which there may be coverage under Medicare Part D, regardless of whether
the individual is enrolled in Medicare Part D and, if he or she is enrolled, regardless
of whether the individual’s Part D plan covers the drug. Thus, to have coverage for
a prescription drug for which Medicare Part D may provide coverage, an individual
who is eligible for both MA and Medicare Part D must enroll in Medicare Part D in
a Part D plan that covers the drug; MA will not cover it.
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For further information see the state fiscal estimate, which will be printed as
an appendix to this bill. '

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 49.46 (2) (b) (intro.) of the statutes is amended to read:

49.46 (2) (b) (intro.) Except as provided in par- pars. (be) and (dc), the
department shall audit and pay allowable charges to certified providers for medical
assistance on behalf of recipients for the following services:

SECTION 2. 49.46 (2) (dc) of the statutes is created to read:

49.46 (2) (de) For an individual who is eligible for medical assistance and who
is eligible for coverage under Part D of Medicare under 42 USC 1395w-101 et seq.,
benefits under par. (b) 6. h. do not include payment for any Part D drug, as defined
in 42 CFR 423.100, regardless of whether the individual is enrolled in Part D of
Medicare or whether, if the individual is enrolled, his or her Part D plan, as defined
in 42 CFR 423.4, covers the Part D drug.

SECTION 3. 49.47 (6) (a) 1. of the statutes is amended to read:

49.47 (6) (a) 1. Except as provided in subds. 6. to 7., all beneficiaries, for all

services under s. 49.46 (2) (a) and (b), subject to s. 49.46 (2) (dc).

(END)




