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2007-09 Budget Bill Statutory Language Drafting Request

e Topic: EX : e ”
e Tracking Code: %% @%@f ~

o SBO team: Health

e SBO analyst:
e Phone: 266-8593
e Email: Steve.Milioto@Wisconsin.gov

e Agency acronym: Board on Aging and Long-Term Care

e Agency number: . .
Prteeituy ~ Mukions Tolows

Note to Drafter: The intent of this draft request is to allow the Board to expand its long-

term care ombudsmen progam to include (a) Family Care, and (b) Residential Care

Apartment Complexes. The director of the Board on Aging indicates that existing law
would not be sufficient to allow him to engage in these activities.
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Use the appropriate components and routines developed for bills.

y the Legislative Reference Bureau

If titles are needed in the analysis, in the component bar:
For the main heading, execute: ...... 5% ...... create — anal: — title: — head
For the subheading, execute: .......... . create — anal: — title: — sub
For the sub-subheading, execute: ........ . create — anal: — title: — sub-sub
For the analysis text, in the component bar:
For the text paragraph, execute: ...........

create — anal: — text

The people of the state of Wisconsin, representedin senate and assembly,z%l
enact as follows:

SECTION #.

[rev: 9/18/06 DF02DOA(fm)]
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authorizing access by the Wj-term care ombudsman or his or her

5 representative to a client ;{gr resident in a residential care apartment complex,
6 imposing an annual assé;sment on occupied apartments of residential care
7 apartment complexes, expanding rights of residents of facilities to include
8 residents of residential care apartment complexes, requiring posting of a
9 notice, requiring the exercise of rule-making authority, and making an
10 appropriation. |

Analysis by the Legislative Reference Bureau

e Under current law, under the Long-Term Care Ombudsman Program, the
long—term care ombudsman or his or her designated representative may enter a
long—term care facility at any time, without notice, and have access to clients and
residents of the facility. “Long—term care facility” is defined as a nursing home, a
community-based residential facility, a place in which care is provided under a

=,

Merr &b Frovan S
. i ﬁ,} »
>
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continuing care contract, a swing bed in an acute care or extended care facility, or an
adult family home. The ombudsman or representative may communicate in private
with a client or resident, review records with consent of the client or resident or his
or her 1egal counsel and have access to records of the long—term care facility or of the

herPepartinert hrdnd Far ervitesi DHFSY concerning regulation of the

long—term care fac111ty

Also under current law, residential care apartment complexes are certified or
registered and otherwise regulated by DHFS. A “residential care apartment
complex” is defined as a place where five or more adults reside that consists of
independent apartments, each of which has an individual lockable entrance and exit,
a kitchen with a stove, and individual bathroom, sleeping, and living areas, and that
provides to a resident not more than 28 hours per week of supportlve personal and
nursing services.

I=stlyy ,current law specifies rights of residents of nursing homes and
community-based residential facilities, including the rlghts to have private and
unrestricted communication with others, to present grievances without justifiable
fear of reprisal, and to be fully informed of all services, charges for services, and

[N &1 | changes in service.
M% ~ 'This bill expands the definition of a long—term care facility, for purposes of
- activities by the long—-term care ombudsman or his or her designated representatlve
to include residential care apartment complexes. /580
The bill imposes an assessment on each residential care apartme complex of
$12 per year per occupied apartment, which, beginning on July 1, sthe complex

must pay annually to DHFS. The assessment is based on occupied apartments for
the complex for the preceding June. DHFS must enforce and collect the assessment,
thch must be cred1ted to an appropnatlon of program revenues for expenditure by

¥ Board oir Aging-and Tehg=4 Care tivities under the Long—Term Care
Ombudsman Program in res1dent1al care apartment complexes.

The bill also includes residents of remdentmf“care apartment complexes as
persons entitled to the rights that are specified under‘fc\urrent law for residents of
nursing homes and commumty—based residential facilities.

-Eﬁ%ﬁ%the bill requires a residential care apartmeﬁ(\g;mplex to post in a
conspicuous location a notice of the name, address, and telephone number of the

|—"For further information see the state and local fiscal estlmaté\\hmh will be
printed as an appendix to this bill. N

o

The people of the state of Wisconsin, represented in senate and assembly, do-..

enact as follows: B P
1 SECTION 1. 16.009 (1) (em) 7. of the statutes is created to read: S
: P
2 16.009 (1) (em) 7. A residential care apartment complex, as defined in s. 50.01

3 (1d).
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SECTION 2. 20.005 (3) (schedule) of the statutes: at the appropriate place, insert %
!

the following amounts for the purposes indicated: j
e 2005-06 2006-07
20.432 Board on aging and long;i%ﬁ care e
»*’% fﬁf
e .

(1)  IDENTIFICATION OF T@@NﬁEDs OF THE AGED AND

DISABLED ﬁvv‘”@/ {M MM

%‘“P}
o

(gt)  Activities in residential care

5
L

X / « apartment complexes PR A -0- 48,900 /
o s v

—5

ﬂsvéﬁc%m%: 3. 20.432 (1) (gt) of the statutes is created to read:

10 20.432 (1) (gt) Activities in residential care apartment complexes. The amounts
11 in the schedule for Long—Term Care Ombudsman ﬁog‘ram activities in residential
. , v
12 care apartment complexes. All moneys received under s. 50.034 (9) shall be credited
13 -to this appropriation account.
(INSERT 212 ) |

14 - SECTION 4. 50.034 (3) (e) of the statutes is created to read:

15 50.034 (3) (e) Post in a conspicuous location in the residential care apartment
16 complex a notice, provided by the board on aging and long—term care, of the name,

v
17 address, and telephone number of the Long—Term Care Ombudsman Program under
18 16.009%2) (b
s. 16.009 (2) (b). P

19 SECTION 5. 50.034 (9) of the statutes is created to read:

20 50.034 (9) ASSESSMENT ON OCCUPIED APARTMENTS. (a) In this sub;ection,
21 “complex” means a certified or registered residential care apartment complex.

22 (b) For the privilege of doing business in this state, there is imposed on all
23 occupied apartments of a complex an annual assessment that shall be credited to the

v
24 appropriation account under s. 20.432 (1) (gt) and that is $12 per apartment.
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v
(c) By July 1 annually, a complex shall submit to the department the amount
v

due under par. (b) for each occupied apartment of the complex for the preceding J une.
The deparl:méélt shall verify the number of apartments of a complex and, if necessary,
make adjustments to the payment, notify the complex of changes in the payment
owing, and send the complex an invoice for the additional amount due or send the

complex a refund.

v Vv v v v [V ' "4
(d) Sections 77.59 (1) to (5), (6) (intro.), (a), and (c), and (7) to (10), 77.60 (1) to
v v v v Vo v
(7), (9), and (10), 77.61 (9) and (12) to (14), and 77.62, as they apply to the taxes under
v v v

subch. IIT of ch. 77, apply to the assessment under this subsection.

(e) 1. The departmeﬁt shall enforce and collect the assessment under this
subsect‘i,(')n and shall develop and distribute forms necessary for levying and
collection.

v v

2. The department shall promulgate rules that establish procedures and
requirements for levying the assessment under thié subse;:tion.

(f) 1. An affected complex may contest an action by the departnvlfent under this
subsectiog by submitting a written request for a hearing to the depargnent within
30 days after the date of the departme\;lt’s action.

2. An order or determination made by the departnfent under a hearing as
specified in subd'.’l. is subject to judicial review as prescribed under ch. 2‘5’75

SECTION 6. 50.09 (title) of the st‘:/atutes is amended to read:

50.09 ggi’c}e) Rights of residents in eertain facilities and complexes.

SECTION 7. 50.09 (1) of the sta%%tes is renumbered 50.09 (1m), and 50.09 (1m)
(intro.), (b), (¢), (e), (O 1. and 3., (g), (j) (intro.) and 2. (intro.) and a. and (L), as

renumbered, are amended to read:
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50.09 (1m) RESIDENTS RIGHTS. (intro.) Every resident in a nursing-heme-or
community—basedresidential facility or a complex shall, except as provided in sub.
(5), have the right to:

(b) Present grievances on the resident’s own behalf or others to the facility’s

staff or administrator of the facility or complex, to public officials or to any other

person without justifiable fear of reprisal, and to join with other residents or
individuals within or outside of the facility or complex to work for improvements in
resident care.

(c) Manage the resident’s own financial affairs, including any personal
allowances under federal or state programs, unless the resident delegates, in
writing, such this responéibility to the facility or complex and the facility or complex
accepts the responsibility, or unless the resident delegates to someone else of the
resident’s choosing and that person accepts the responsibility. The resident shall
receive, upon written request by the resident or guardian, a written monthly account
of any financial transactions made by the facility or complex under such a delegation
of responsibility.

(e) Be treated with courtesy, respect and full recognition of the resident’s
dignity and individuality, by all employees of the facility or complex and licensed,
certified, or registered providers of health care and pharmacists with whom the

resident comes in contact.

(f) 1. Privacy for visits by spouse. If wuses are residents of the same

all be permitted to sh fg a room or-ap :
medically” contraindicated as documentw(th’é resident’s physician in the

resident’s medical record. B

7

i

S— e

S————
H
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@;mﬁ%é\ entia it LQ?

3.;C0nﬁdentiality of health and personal recbrds, and the right to approve or

refuse their release to any individual outside the facility or complex, except in the
case of the resident’s transfer to another facility or complex or as required by law or
3rd-party payment contracts and except as provided in s. 146.82 (2) and (3).

(g) Not to be required to perform services for the facility or complex that are not
included for therapeutic purposes in the resident’s plan of care.

() (intro.) Be transferred or discharged, and be given reasonable advance notice
of any planned transfer or discharge; and an explanation of the need for and
alternatives to the transfer or discharge. The facility or complex to which the
resident is to be transferred must have accepted the resident for transfer, except in
a medical emergency or if the transfer or discharge is for nonpayment of charges
following a reasonable opportunity to pay a deficiency. No person may be
involuntarily discharged for nonpayment under this paragraph if the.person meets

all of the following conditions:

2. (intro.) The funding of his or her care in the nursing—-home—or
community—based-residential facility under s. 49.45 (6m) is reduced or terminated
because of one of the following:

a. He or she requires a level or type of care whieh that is not provided by the

pursing-home-or-community—based residential facility.

(L) Receive adequate and appropriate care within the capacity of the facility
or complex.
o
SECTION 8. 50.09 (1g) of the statutes is created to read:

50.09 (1g) In this secﬁ/on, “complex” means a residential care apartment

complex.
v

SECTION 9. 50.09 (2), (4) and (5) of the statutes are amended to read:
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50.09 (2) The department, in establishing standards for nursing-hemes-and
community—based residential facilities and complexes may establish, by rule, rights

v v
in addition to those specified in sub. (1) (1m) for residents in sueh the facilities or

complexes.
(4) Each facility or complex shall make available a copy of the rights and

responsibilities established under this section and the faeility’s rules of the facility
or complex to each resident and each resident’s legal representative, if any, at or prior

to the time of admission to the facility or complex, to each person who is a resident

of the facility or coﬁplex, and to each member of the faeility’s staff of the facility or
complex. The rights, responsibilities, and rules shall be posted in a prominent place
in each facility or complex. Each facility or complex shall prepare a written plan and
provide appropriate staff training to implement each resident’s rights established
under this section.

(5) Rights established under this section shall not, except as determined by the
department of corrections, be applicable to residents in sueh facilities or complexes,
if the resident is in the legal custody of the department of corrections and is a
correctional client in such a facility m;:*/omp}ex.

SECTION 10. 50.09 (6) (a), (b) and (d) 6f the statutes are amended to read:

50.09 (6) (a) Each facility or complex shall establish a system of reviewing
complaints gnd allegations of violations of residents’ rights established under this
section. The facility or complex shall designate a specific individual who, for the
purposes of effectuating this section, shall report to the administrator.

(b) Allegations of violations of such rights by persons licensed, certified, or
registered under chs. 441, 446 to 450, 455, and 456 shall be promptly reported by the

facility or complex to the appropriate licensing, examining, or affiliated
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credentialing board and to the person against whom the allegation has been made.
Any employee of the facility or complex and any person licensed, certified, or
registered under chs. 441, 446 to 450, 455, and 456 may also report such allegations
to the board. Sueh The board may make further investigation and take such
disciplinary action, within the board’s statutory authority, as the case requires.

(d) The facility or complex shall attach a statement, which summarizes
complaints or allegations of violations of rights established under this section, to the
report required under s. 50.03 (4) (¢) 1. or 2. The statement shall contain the date
of the complaint or allegation, the name of the persons involved, the disposition of
the matter, and the date of disposition. The department shall consider the statement

in reviewing the report.

o
%"“%)
o,

o

care. s

~_ -
(1) RESIDENTIAL CARE APARTMENT c,@sﬁﬁ{ _ACTIVITIES. The authorized FTE

positions for the board on agm)g/a'ﬂl/ong—term care are mcréasgd by 1.0 PR position

f,/

on July 1, 20086, to be funded from the appropriation account under sectmn 20 432

i,

(gt) @h@ statutes as created by this act, for the purpose of performing long-te?m

SECTION 11. Nonstgaﬁgry provisions; board on aging and long—té?ﬁ”~

e T

fﬁ/«;}

care ombudsman activities in residential care apartment complexes. o
y,

e

ifig-«f 8773 W

et s T B

ions;-health-and family services.

20
21
22
23
24

25

(1) ASSESSMENTS ON RESIDENTIAL CARE APARTMENT COMPLEXES; RULES

(a) The department of health and family services shall submit in proposed form
the rules required under section 50.034 (9)76) 2. of the statutes, as created by this
act, to the legislative council staff under section 227.15 ( 1‘)/0f the statutes no later

than the first day of the 4th month beginning after the effective date of this

paragré/ph.
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V .
1 (b) Using the procedure under section 227.24 of the statutes, the department
Vv
05-'2 of health and family services may promulgate rules required under section 50.034
L ‘
\(\CU\@ (9) (e) 2. of the statutes, as created by this act, for the period before the effective date
c Y a™
- 4 of the rules submitted under paragraph (a), but not to exceed the period authorized
{ w ~ :
5 under section 227.24 (1) (c) and (2) of the statutes. Notwithstanding section 227.24

v v 4
(1) (a), (2) (b), and (3) of the statutes, the departm‘ént is not required to provide
v
evidence that promulgating a rule under this paragraph as an emergency rule is

necessary for the preservation of the public peace, health, safety, or welfare and is

© o 3 o

not required to provide a finding of emergency for a rule promulgated under this

4
10 paragraph.

o W//wam S

hNseaer éﬁ% I i

12 (1) ASSESSMENTS ON RESIDENTIAL CARE APARTMENT COMPLEXES. The treatment of
v
13 section 50.034 (9) of the statutes first applies to an assessment due from a residential
14 care apartment complex for June Wy—? ggyﬁ WN‘\}
s s . / 1\\"""‘%%%”,%&%&“

- v
(1) RESIDENTIAL CARE APARTMENT COMPLEXES. The treatment ;of sections 16.009
./ v v ond

19 (END)
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INSERT A2A

Lastly, current law authorizes the Board on Aging and Long-Term Care
(BOALTC) to contract to provide advocacy services to potential or actual recipients
Y\ of the Family Care Program, or their families or guardians.

INSERT A2B

Finally, the bill authorizes BOALTC to employ staff within the classified service
to provide advocacy services to Family Care Program recipients or potential
recipients, their families, and guardians.

l/INSERT 3-8
SECTION 1. 16.009 (2) (p) (intro.) of the statutes is amended to read:

16.009 (2) (p) (intro.) Centraet Employ staff within the classified service or -

contract with one or more organizations to provide advocacy services to potential or

[y

actual recipients of the family care benefit, as defined in s. 46.2805 (4), or their
families or guardians. The board and contract organizations under this paragraph
shall assist these persons in protecting their rights under all applicable federal
statutes and regulations and state statutes and rules. An organization with which

the board contracts for these services may not be a provider, nor an affiliate of a

© 0 =N Ot R W

provider, of long-term care services, a resource center under s. 46.283 or a care

[
<

management organization under s. 46.284. For potential or actual recipients of the

ek
—

family care benefit, advocacy services required under this paragraph shall include

oy
[\

all of the following:

History: 1981 c. 20: 1983 a. 524; 1985 a. 29; 1987 a. 27; 1989 a. 31, 294; 1991 a. 39, 232; 1993 4. 16, 205; 1995 a. 27 5. 9126 (19); 1997 a. 131; 1999 a. 9, 82, 86, 186; 2003
a. 33,

INSERT 3-13

==sNOTE: This SECTION involves a change in an appropriation that must be
reflected in the revised schedule in s. 20.005, stats.

INSERT 5-24
13 (f) 1. ‘Privacy for visits by spouse.” If both spouses are residents of the same

14 facility or complex, they shall be permitted to share a room or apartment unless
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medically contraindicated as documented by the resident’s physician or advanced

practice nurse prescriber in the resident’s medical record.

History: 1975c. 119, 199, 1977 ¢. 170 5. 33; Stats. 1977 5. 50.09; 1979 ¢. 175, 221 1987 a. 27; 1989 a. 31; 1991 a. 39; 1997 a. 27. 114, 175; 2005 a. 187, 387.

y INSERT 8-19 -
SECTION 9121, Nonstatutory provisions; Health and Family Services.

i INSERT 9-11 v
SECTION 9321. Initial applicability; Health and Family Services.

v INSERT 9-15
SECTION 9421. Effective dates; Health and Family Services.



DRAFTER’S NOTE LRB—0358/7‘dn
FROM THE Q
LEGISLATIVE REFERENCE BUREAU OP\ K'» [6

Oufe

To Steve Milioto:

I am puzzled by the assertion, in the material accompanying this request, that the
Long-Term Care Ombudsman Program lacks “authority to provide service to Family
Care recipients either directly or through a contraet with a private entity unless the
recipient resides in a facility served by our programaq) Isee nolanguage unders. 16.009
(2) (p), stats., which concerns provision of advocacy services to potential or actual
recipients of the Family Care Program, that would limit provision of those advocacy
services to Family Care recipients who reside in a facility served by the ombudsman
program. (Section 16.009 (2) ¥p), stats., was created under 1999 Wisconsin”Act 9,
effective October 29, 1999, at the same time the Family Care Program was created.)
In addition, s. 16.009 (2) {p), stats., sets forth specific dutiesunders. 16.009 (2)'&)), but,
by use of the word “include” does not limit those duties. Therefore, it seems to me that
other duties under the program as specified in s. 16.009 (2) (bf,l. and 2., stats., could
be inferred to apply as well. (I recognize that these duties may not be able to be carried
out if the ombudsman program lacks the funds to have people employed to provide
them; this Drafter’s Note is, rather, concerned with existing statutory authority or
duty.) Ihave, in this draft, amended s. 16.009 (p){intro.) to permit provision of services -
directly by Board staff, rather than solely by contract.

Please check the initial applicability and effective date provisions; are they what you
want?

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E-mail: debora.kennedy@legis.wisconsin.gov
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October 18, 2006

To Steve Milioto:

I am puzzled by the assertion, in the material accompanying this request, that the
Long-Term Care Ombudsman Program lacks “authority to provide service to Family
Care recipients either directly or through a contract with a private entity unless the
recipient resides in a facility served by our program.” I see no language unders. 16.009
(2) (p), stats., which concerns provision of advocacy services to potential or actual
recipients of the Family Care Program, that would limit provision of those advocacy
services to Family Care recipients who reside in a facility served by the ombudsman
program. (Section 16.009 (2) (p), stats., was created under 1999 Wisconsin Act 9,
effective October 29, 1999, at the same time the Family Care Program was created.)
In addition, s. 16.009 (2) (p), stats., sets forth specific duties under s. 16.009 (2) (p), but,
by use of the word “include” does not limit those duties. Therefore, it seems to me that
other duties under the program as specified in s. 16.009 (2) (b) 1. and 2., stats., could
be inferred to apply as well. (I recognize that these duties may not be able to be carried
out if the ombudsman program lacks the funds to have people employed to provide
them; this Drafter’s Note is, rather, concerned with existing statutory authority or
duty.) I have, in this draft, amended s. 16.009 (p) (intro.) to permit provision of services
directly by Board staff, rather than solely by contract.

Please check the initial applicability and effective date provisions; are they what you
want?

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E-mail: debora.kennedy@legis.wisconsin.gov
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Kennedy, Debora

From: Milioto, Steve - DOA

Sent:  Tuesday, December 26, 2006 9:33 AM
To: Kennedy, Debora

Subject: FW: Draft 358/1

Hi Debora -

One more thing: This draft should not be shared with George Potaracke at this point. Best, Steve

From: Milioto, Steve - DOA

Sent: Tuesday, December 26, 2006 9:20 AM

To: Kennedy, Debora - LEGIS

Subject: Draft 358/1

Hi Debora -

I would like to make changes to draft 358/1.

We will not be giving the Board on Aging an additional position to advocate for residents of residential care
apartment complexes (RCACs) so all the language pertaining to the fee should be stricken. We still want the
board to have the ability to advocate for RCAC residents so that language should stay in the draft.

Also, am | correct in my reading of the first sentence contained in Section 2 that this language would give the
board the ability to advocate for all Family Care recipients - elderly and disabled?

Thanks! Steve

12/27/2006
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Kennedy, Debora

To: Milioto, Steve - DOA
Subject: RE: Draft 358/1

Yes, | believe your reading is correct; this was the subject of my Drafter's Note. The language about "advocacy
services to potential or actual recipients of the family care benefit” does not seem to be limited by any other
language. As | noted in my Drafter's Note, | have been puzzled by the BOALTC assertion to the contrary.

From: Milioto, Steve - DOA

Sent: Tuesday, December 26, 2006 9:20 AM
To: Kennedy, Debora

Subject: Draft 358/1

Hi Debora --

I would like to make changes to draft 358/1.

We will not be giving the Board on Aging an additional position to advocate for residents of residential care
apartment complexes (RCACs) so all the language pertaining to the fee should be stricken. We still want the
board to have the ability to advocate for RCAC residents so that language should stay in the draft.

Also, am | correct in my reading of the first sentence contained in Section 2 that this language would give the
board the ability to advocate for all Family Care recipients - elderly and disabled?

Thanks! Steve

12/27/2006



