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DOA:......Rhodes, BB0199 - Background investigations of proposed foster

parents and adoptive parents

FoR 2007-09 BUDGET -- NoT READY FOR INTRODUCTION

AN Act ...; relating to: the budget.

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

CHILDREN

Recently, the U.S. Congress enacted the Adam Walsh Child Protection and
Safety Act of 2006 (P.L. 109-248) (Adam Walsh Act), which amends Title IV-E of the
federal Social Security Act to require the states to provide procedures for criminal
records checks, including fingerprint-based checks of national crime information
databases, of prospective foster or adoptive parents before those parents may be
finally approved for placement of a child, regardless of whether foster care
maintenance or adoption assistance payments are to be made. Prior federal law
required criminal records checks, but not fingerprint-based checks, of those
prospective parents and required criminal records checks of those prospective
parents only if the placement involved a child on whose behalf those payments were
to be made.

The Adam Walsh Act also requires a state to check any child abuse or neglect
registry maintained by the state for information on any prospective foster or adoptive
parent and on any other adult living in the home of that prospective parent (adult
resident), and to check any child abuse or neglect registry maintained by any other
state in which any prospective foster or adoptive parent or adult resident hasresided
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in the preceding five years, before the prospective foster or adoptive parent may be
finally approved for placement of a child, regardless of whether foster care
maintenance or adoption assistance payments are to be provided on behalf of the
child.

In addition, the Adam Walsh Act requires the federal secretary of health and
human services to create a national registry of substantiated cases of child abuse or
neglect consisting of information supplied by the states on persons reported as
perpetrators of substantiated cases of child abuse or neglect. That information must
contain case-specific identifying information that is limited to the name of the
perpetrator and the nature of the abuse or neglect.

This bill conforms state law relating to criminal history and child abuse or
neglect record searches (background checks) of prospective foster, treatment foster,
and adoptive homes to federal law, as affected by the Adam Walsh Act. Specifically,
the bill requires DHF'S, a county department of human services or social services
(county department), or a child welfare agency to conduct a background check of a
person who is seeking a license to operate a foster or treatment foster home, of a
person licensed to operate a foster or treatment foster home who is seeking to adopt
a child, and of any adult resident of the home, regardless of whether foster care
maintenance or adoption assistance payments will be provided after the placement
is made or the adoption is finalized. ‘

The bill also requires DHFS, a county department, or a child welfare agency to
request a fingerprint-based check of the national crime information databases for
a person who is seeking a license to operate a foster or treatment foster home and of
a person licensed to operate a foster or treatment foster home who is seeking to adopt
a child. In addition, if at any time within the five years preceding the date of the
background check that person or an adult resident has not been a resident of this
state, the bill requires DHF'S, a county department, or a child welfare agency to check
any child abuse or neglect registry maintained by any state or other United States

"“‘“”““‘v Jjurisdiction in which the person or adult resident was a resident within those
&)

preceding five years.

W&h@@the bill requires DHFS to establish and maintain a child abuse or
- neglect registry that contains identifying information about each case in which it is
determined that a specific person has abused or neglected a child. For each case, the
registry must include the name of the person who abused or neglected the child and
findings concerning the nature of the abuse or neglect. Information maintained in
the registry is confidential and may be disclosed only to the federal secretary of
health and human services for inclusion in the national registry of substantiated
cases of child abuse or neglect, to a person requesting that information for purposes

of a background check of a caregiver under the law of this state or a comparable law
of another state, or as permitted under current law.
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 48.685 (1) (bg) of the statutes is repealed.
SECTION 2. 48.685 (1) (d) of the statutes is repealed.
SECTION 3. 48.685 (2) (am) 4. of the statutes is amended to read:

48.685 (2) (am) 4. Information maintained by the department in the registry

under s. 48.981 (3m) regarding any substantiated reports of child abuse or neglect
against the person.

SECTION 4. 48.685 (2) (b) 1. (intro.) of the statutes is amended to read:

48.685 (2) (b) 1. (intro.) Every entity shall obtain all of the following with
respect to a caregiver specified in sub. (1) (ag) 1. a. of the entity:

SEcTION 5. 48.685 (2) (b) 1. d. of the statutes is amended to read:

48.685 (2) (b) 1. d. Information maintained by the department in the registry

under s. 48.981 (3m) regarding any substantiated reports of child abuse or neglect

against the person.

SECTION 6. 48.685 (2) (c) of the statutes is created to read:

v48.685 (2) (¢) 1. If the person who is the subject of the search under par. (am)
is seeking a license to operate a foster home or treatment foster home, the
department, county department, or child welfare agency shall request under 42 USC
16962 a fingerprint-based check of the national crime information databases, as
defined in 28 USC 534 (f) (3) (A). The department, county department, or child
welfare agency may require the person to be fingerprinted on 2 fingerprint cards,

each bearing a complete set of the person’s fingerprints. The department of justice
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SECTION 6
may provide for the submission of the fingerprint cards to the federal bureau of
investigation for the purposes of verifying the identity of the person fingerprinted
and obtaining records of his or her criminal arrests and convictions. The
department, county department, or child welfare agency may release any
information obtained under this subdivision only to appropriate staff of the
department, county department, or child welfare agency or to other authorized
persons, as defined by the department by rule.

2. If the person who is the subject of the search under par. (am) is seeking a
license to operate a foster home or treatment foster home or is an adult nonclient
resident of the foster home or treatment foster home and if the person is not, or at
any time within the 5 years preceding the date of the search has not been, a resident
of this state, the department, county department, or child welfare agency shall check
any child abuse or neglect registry maintained by any state or other U.S. jurisdiction
in which the person is a resident or was a resident within those 5 years for
information that is equivalent to the information specified in par. (am) 4. The
department, county department, or child welfare agency may not use any
information obtained under this subdivision for any purpose other than a search of
the person’s background under par. (am).

SECTION 7. 48.685 (3) (a) of the statutes is amended to read:

48.685 (3) (a) Every 4 years or at any time within that period that the
department, a county department, a child welfare agency, or a school board considers
appropriate, the department, county department, child welfare agency, or school
board shall request the information specified in sub. (2) (am) 1. to 5. for all persons

caregivers specified in sub. (1) (ag) 1. b. who are licensed, certified, or contracted to

operate an entity, for all persons who are nonclient residents of an-entity such a
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caregiver, and for all persons under 18 years of age, but not under 12 years of age,
who are caregivers of a day care center that is licensed under s. 48.65 or established
or contracted for under s. 120.13 (4) or of a day care provider that is certified under
s. 48.651.

SECTION 8. 48.685 (3) (b) of the statutes is amended to read:

48.685 (3) (b) Every 4 years or at any time within that period that an entity
considers appropriate, the entity shall request the information specified in sub. (2)

(b) 1. a. to e. for all persons who are caregivers specified in sub. (1) (ag) 1. a. of the

entity other than persons under 18 years of age, but not under 12 years of age, who
are caregivers of a day care center that is licensed under s. 48.65 or established or
contracted for under s. 120.13 (14) or of a day care provider that is certified under s.
48.651.

SECTION 9. 48.685 (4m) (b) (intro.) of the statutes is amended to read:

48.685 (4m) (b) (intro.) Notwithstanding s. 111.335, and except as provided in
sub. (5), an entity may not employ or contract with a caregiver specified in sub. (1)
(ag) 1. a. or permit a nonclient resident to reside at the entity if the entity knows or
should have known any of the following:

SECTION 10. 48.685 (5) (a) of the statutes is amended to read:

48.685 (5) (a) The Subject to par. (bm), the department may license to operate
an entity, a county department may certify under s. 48.651, a county department or
a child welfare agency may license under s. 48.62 and a school board may contract
with under s. 120.13 (14) a person who otherwise may not be licensed, certified or
contracted with for a reason specified in sub. (4m) (a) 1. to 5., and an entity may
employ, contract with, or permit to reside at the entity a person who otherwise may

not be employed, contracted with, or permitted to reside at the entity for a reason
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SECTION 10
specified in sub. (4m) (b) 1. to 5., if the person demonstrates to the department, the
county department, the child welfare agency, or the school board or, in the case of an
entity that is located within the boundaries of a reservation, to the person or body
designated by the tribe under sub. (5d) (a) 3., by clear and convincing evidence and
in accordance with procedures established by the department by rule or by the tribe
that he or she has been rehabilitated.

SECTION 11. 48.685 (5) (bm) (intro.) of the statutes is amended to read:
48.685 (5) (bm) (intro.) For purposes of licensing a foster home or treatment

foster home for the placement of a child on whose behalf foster care maintenance

payments under s. 48.62 (4) will be provided, no person who has been convicted of

any of the following offenses may be permitted to demonstrate that he or she has been
rehabilitated:

SECTION 12. 48.88 (2) (am) of the statutes is created to read:

48.88 (2) (am) 1. If the petitioner was required to obtain a license to operate
a foster home or treatment foster home before placement of the child for adoption,
the agency making the investigation shall obtain a criminal history search from the
records maintained by the department of justice and request under 42 USC 16962
a fingerprint-based check of the national crime information databases, as defined
in 28 USC 534 (f) (3) (A), with respect to the petitioner. The agency may require the
petitioner to be fingerprinted on 2 fingerprint cards, each bearing a complete set of
the petitioner’s fingerprints. The department of justice may provide for the
submission of the fingerprint cards to the federal bureau of investigation for the
purposes of verifying the identity of the petitioner and obtaining records of his or her
criminal arrests and convictions. The agency may release any information obtained

under this subdivision only to appropriate staff of the agency or to other authorized
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persons, as defined by the department by rule. In the case of a child on whose behalf
adoption assistance payments will be provided under s. 48.975, if the petitioner has
been convicted of any of the offenses specified in s. 48.685 (5) (bm) 1. to 4., the agency
may not report that the petitioner’s home is suitable for the child.

2. If the petitioner was required to obtain a license to operate a foster home or
treatment foster home before placement of the child for adoption, the agency making
the investigation shall obtain information maintained by the department in the
registry under s. 48.981 (3m) regarding any substantiated reports of child abuse or
neglect against the petitioner and any other adult residing in the petitioner’s home.
If the petitioner or other adult residing in the petitioner’s home is not, or at any time
within the 5 years preceding the date of the search has not been, a resident of this
state, the agency shall check any child abuse or neglect registry maintained by any
state or éther U.S. jurisdiction in which the petitioner or other adult is a resident or
was a resident within those 5 years for information that is equivalent to the
information maintained under s. 48.981 (3m). The agency may not use any
information obtained under this subdivision for any purpose other than a

background search under this subdivision.

RS
.
.

48.981 (3) (c) 5m. If the county department or, in a county havifig a populatipn
-
of 00,000 or more; the department or a licensed child Welﬁaréggency under contract
T,

with the department dete;ﬁi"ine%}lnder subd. 4. that"a specific person has abused or

e,

neglected a child, the county deparg}ﬁém‘/ﬂ;(pa/rtment‘, or licensed child welfare

agency, within 15 days after the date of the deterr?fi"ffatig\n, shall notify the person in

wriiting of the determination, the pérson’s right to appeal thga‘ételjglination_‘ and the
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SECTION 13
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determlf??a‘tlon by filing, within 30 days after the date of the determlnatign a written

&

request for a hearing under s. 227.44 with the division of hearings/a,n”afappeals in the
. o

A

department of administration and by providing a copy of t}} ,«t:’”\’z’v‘yritten request to the

ounty department, depé“ﬁtpent. or licensed child welfare agency that made the
{’N\,
etermination. The adminig‘brgltor of that di'ffi/s,ion shall designate a hearin
\c\ﬁ’,’[‘
examiner to preside over the appeal’and tofecommend under s. 227.46 a decision to

that administrator, whose decision s a{l%exthe final administrative decision. After
o
cansultation with the departmient, the adhinistrator of that division shall

priomulgate rules establishing procedures for con“‘(til’ncting an appeal under this

'v.

subdivision. Those proeédures shall include a procedure permlttlng an appeal under

this subdivision tf&)e held in abeyance pending the outcome of any criminal

proceedings @/ ny proceedings under s. 48.13 based on the alleged abuse or neglect
or the opfcome of any investigation that may lead to the filing of a crimin p_].am

tition-under-s.-48.13.based-on the.alleged abuse or neglect.

SECTION 14. 48.981 (3) (¢) 8. of the statutes is amended to read:

48.981 (3) (c) 8. Using the format prescribed by the department, each county
department shall provide the department with information about each report that
the county department receives or that is received by a licensed child welfare agency
that is under contract with the county department and about each investigation that
the county department or a licensed child welfare agency under contract with the
county department conducts. Using the format prescribed by the department, a
licensed child welfare agency under contract with the department shall provide the

department with information about each report that the child welfare agency
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SECTION 14

receives and about each investigation that the child welfare agency conducts. This

information-shall be-used-by-the The department ghall use the information to

monitor services provided by county departments or licensed child welfare agencies

under contract with county departments or the department and to maintain the

registry under sub. (3m). The department shall use nonidentifying information to

maintain statewide statistics on child abuse and neglect and on unborn child abuse,
and for planning and policy development purposes.

SECTION 15. 48.981 (3m) of the statutes is created to read:

48.981 (3m) CHILD ABUSE OR NEGLECT REGISTRY. (a) From the information
provided under par. (b), the department shall establish and maintain a registry that
contains identifying information about each case in which it is determined under
sub. (3) (c) 4. that a specific person has abused or neglected a child. For each case,

¥
the registry shall include the name of the person determined undersubaBNENY. to

have abused or neglected a child(\;nd findings ef~the-department; County
departMent;-er-ticensed-ehitd-welfars agemey under-sub-(3) (e)4—~or_of the-hearing

“ iner-Tnder-sub.£3) (c) Hm.. concerning the nature of the abuse or neglect
perpetrated by that person.

(b) If a determination is made under sub. (3) (c) 4. that a specific person has
abused or neglected a child and that decision is not reversed, remanded, or modified,
the county department, subunit of the department, or licensed child welfare agency
making the determination shall report the information specified in par. (a) to the
subunit of the department maintaining the registry under this subsection. The
county department, subunit of the department, or child welfare agency making the
determination may not report that information to the subunit of the :ipepartment

maintaining the registry until the time for filing an appeal under sub. (3) (¢) 5m. has



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2007 - 2008 Legislature - 10 - LRB-0841/2
GMM:kjf+wlj:nwn

SECTION 15
expired, if no appeal is filed, or, if an appeal is filed, until a final decision is made after
all administrative and judicial review has been exhausted or waived.

(¢) Information maintained in the registry under this subsection is confidential
and may be disclosed only as permitted under sub. (7) or as follows:

1. To the secretary of the federal department of health and human services for
inclusion in the national registry of substantiated cases of child abuse or neglect
under 42 USC 16990.

2. To a person requesting that information under s. 48.685 (2) (am) 4. or (b) 1.
d. or 50.065 (2) (am) 4. or (b) 4. or under a comparable law of another state.

SEcTION 16. 50.065 (2) (am) 4. of the statutes is amended to read:

50.065 (2) (am) 4. Information maintained by the department in the registry

under s. 48.981 (3m) regarding any substantiated reports of child abuse or neglect
against the person.

SECTION 17. 50.065 (2) (b) 4. of the statutes is amended to read: |

50.065 (2) (b) 4. Information maintained by the department in the registry

under s. 48.981 (3m) regarding any substantiated reports of child abuse or neglect

against the person.

SECTION 9321. Initial applicability; Health and Family Services.

(1) BACKGROUND CHECKS OF FOSTER AND ADOPTIVE HOMES. The treatment of
sections 48.685 (1) (bg) and (d), (2) (b) 1. (intro.) and (c), (3) (a) and (b), (4m) (b) (intro.),
and (5) (a) and (bm) (intro.), and 48.88 (2) (am) of the statutes first applies to a person
who applies for a license to operate a foster home or treatment foster home or for an
investigation of a proposed adoptive home on the effective date of this subsection.

EGHTCTAPREALS LoLs\gactlon 48.98T (¥ (¢)
ieS to determinations-under-seetion-48.9817(3) (c) A

the statttes first-applie
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SECTION 9321
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2 \\ef ective date of this subsection.

3

4
5
6
C
8
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SecTION 9421. Effective dates; Health and Family Services.

(1) BACKGROUND CHECKS OF FOSTER AND ADOPTIVE HOMES AND CHILD ABUSE AND
NEGLECT APPEALS. The treatment of sections 48.685 (1) (bg) and (d), (2) (am) 4., (b) 1.
(intro.) and d. and (c), (3) (a) and (b), (4m) (b) (intro.), and (5) (a) and (bm) (intro.),
48.88 (2) (am), 48.981 (3) (o) fipyand 8. and (3m), and 50.065 (2) (am) 4. and (b) 4. of
the statutes takes effect on January 1, 2008.

(END)



Malaise, Gordon

From: Connolly, Cathleen - DHFS

Sent: Thursday, January 25, 2007 11:31 AM

To: Dennis Rhodes

Cc: Campbell, Mark D - DHFS; Phillip Collins; Durkin, Therese A - DHFS; Johnson, Sarah Kate K
- DHFS; Mitchell, Mark S - DHFS; Tuohy, John O - DHFS; Malaise, Gordon

Subject: Background checks LRB 0841/3 - Adam Walish

Importance: High

** High Priority **

Dennis,

v~ The Division would like to remove the provisions in LRB 0841/3 that establish a child
abuse and neglect registry or that make reference to a Wisconsin child abuse and neglect
registry. To comply with Adam Walsh, the Division will develop a procedure to respond to
inquiries regarding child abuse and neglect substantiations from out-of-state and in-state
using eWiSACWIS and current staffing. The Division is concerned that if it seeks to
establish a registry per se without sufficient resources in place it will not be able to
respond to appropriate inquiries.

v"The provisions that require agencies to check other state's CAN registries should stay in.

The Division will continue to review confidentiality concerns, which exist under our
current laws in addition to new confidentiality provisions in Adam Walsh, but will address
those outside of the budget bill.

+ Finally, for sections 6 and 12 which deal with fingerprinting, we need it to be clear that
is it required at initial licensure for prospective foster and adoptive parents, but is
not required again "as long as the
home remains continuously licensed or approved". The quoted language
is from ACF's Program Instructions which came out yesterday.

Also, to address the FBI's concerns, my suggestion is in Section 6, in subsection 1,
please delete at line 19 the words starting with "The department, county department”,
through line 7 on page 4. The same language should be deleted from Section 12, subsection
1, page 6, line 19, starting with the words, "The agency may require" .... through page 7,
line 1, "...as defined by the department by rule."

-
"

The goal is to make the fingerprinting requirement come out of the Adam Walsh law. If
Gordon would like to talk to Phil Collins (267-2235) at DOJ directly about the FBI
concerns, we certainly do not object.

I recognize that the bill is being finalized but, if possible, could we see draft /4 and I
will try to get a review from DOJ and the FBI. If it is not possible to do before the
bill closes, I will still seek a review.

Thank you for your patience.

Cathleen Connolly

Legislative and Policy Consultant

Bureau of Programs and Policies

Division of Children and Family Services Department of Health and Famlly Seerces
608~-261-8306

connocl@dhfs.state.wi.us



Malaise, Gordon

From: Connolly, Cathieen - DHFS

Sent: Thursday, January 25, 2007 7:33 AM

To: Rhodes, Dennis - DOA

Cc: Campbell, Mark D - DHFS; Durkin, Therese A - DHFS; Johnson, Sarah Kate K - DHFS;
Mitchell, Mark S - DHFS; Malaise, Gordon

Subject: RE: LRB 0841/3 Background ivnestigations of proposed fosterparens and adoptive parents

A lot, the FBI won't give the fingerprints to private agencies contracting with government
agencies (read Milwaukee) if we don't explicitly and only say that the fingerprints are
being submitted under Adam Walsh. Can I have until close of business today -~ our meeting
is at 10 and I can contact DOJ right after.

Cathleen Connolly

Legislative and Policy Consultant

Bureau of Programs and Policies

Division of Children and Family Services Department of Health and Family Services
608~261-8306

connocl@dhfs.state.wi.us

>>> "Rhodes, Dennis - DOA" <dennis.rhodes@wisconsin.gov> 1/24/2007 5:17

PM >>>

OK. The window to get changes in is closing fast. Can you tell exactly what you want
dropped? Not to be flippant, but how much do we care what the FBI says?

————— Original Message-—-—--

From: Connolly, Cathleen [mailto:ConnoCl@dhfs.state.wi.us]

Sent: Wednesday, January 24, 2007 11:50 AM

To: Rhodes, Dennis = DOA

Cc: Campbell, Mark D - DHFS; Johnson, Sarah Kate K - DHFS; Mitchell, Mark S - DHFS;
Durkin, Therese A - DHFS :

Subject: LRB 0841/3 Background ivnestigations of proposed foster parens and adoptive
parents

Importance: High

Hi Dennis,

Mark Campbell forwarded the /3 draft of the Adam Walsh bill. We had provided a copy of /2
to the WI Dept. of Justice and they forwarded it to the FBI. The FBI had problems with
the language used in section 6 of the bill, regarding fingerprinting. "The FBI wants the
statute to reference only federal law as a basis for fingerprinting. =~ So we cannot have
any discussion about state rulemaking. I asked about the sentence on fingerprint cards
and Phil Collins of the Dept. of Justice said the WI Dept. of Transportation has some
newer language, BUT, I think we may not need that level of detail in the statute, the
first sentence of section 6 (in /3) may be sufficient.

If that change is made, we should provide a /4 to Phil Collins at DOJ and ask that he ask
his contact at the FBI to review it again.

At a program level we still have concerns regarding including the CAN registry within the
caregiver background check statute, which allows the registry to be used by a wide range

of people for a range of reasons. Adam Walsh seems to require that information obtained

from a CAN registry for licensing foster and adoptive not be used for any other purpose.

We have not received clarification from ACF on that point.

Thank you.

Cathleen Connolly

Legislative and Policy Consultant

Bureau of Programs and Policies

Division of Children and Family Services Department of Health and Family Services
608-261-8306

connocl@dhfs.state.wi.us
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DOA.......Rhodes, BBOW’199 - Background investigations of proposed foster
parents and adoptive parents

"FOR 2007-09 BUDGET -- NOoT READY FOR INTRODUCTION

AN AcT ...; relating to: the budget.

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

CHILDREN

Recently, the U.S. Congress enacted the Adam Walsh Child Protection and
Safety Act of 2006 (P.L. 109-248) (Adam Walsh Act), which amends Title IV-E of the
~ federal Social Security Act to require the states to provide procedures for criminal
records checks, including fingerprint-based checks of national crime information
databases, of prospective foster or adoptive parents before those parents may be
finally approved for placement of a child, regardless of whether foster care
maintenance or adoption assistance payments are to be made. Prior federal law
required criminal records checks, but not fingerprint-based checks, of those
prospective parents and required criminal records checks of those prospective
parents only if the placement involved a child on whose behalf those payments were
to be made.

The Adam Walsh Act also requires a state to check any child abuse or neglect
registry maintained by the state for information on any prospective foster or adoptive
parent and on any other adult living in the home of that prospective parent (adult
resident), and to check any child abuse or neglect registry maintained by any other
state in which any prospective foster or adoptive parent or adult resident has resided
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in the preceding five years, before the prospective foster or adoptive parent may be
finally approved for placement of a child, regardless of whether foster care
maintenance or adoption assistance payments are to be provided on behalf of the
child.

In addition, the Adam Walsh Act requires the federal secretary of health and
human services to create a national registry of substantiated cases of child abuse or
neglect consisting of information supplied by the states on persons reported as
perpetrators of substantiated cases of child abuse or neglect. That information must
contain case-specific identifying information that is limited to the name of the
perpetrator and the nature of the abuse or neglect.

This bill conforms state law relating to criminal history and child abuse or
neglect record searches (background checks) of prospective foster, treatment foster,
and adoptive homes to federal law, as affected by the Adam Walsh Act. Specifically,
the bill requires DHF'S, a county department of human services or social services
(county department), or a child welfare agency to conduct a background check of a
person who is seeking a license to operate a foster or treatment foster home, of a
person licensed to operate a foster or treatment foster home who is seeking to adopt ‘

a child, and of any adult resident of the home, regardless of whether foster cz&@@
maintenance or adoption assistance payments will be provided after the placement
G Ve '

~is made or the adoption is finalized. § ‘ el
The bill also requires DHES; @ county department, or a child welfare %ggency to\: G g

request a fingerprint-based™check of the national crime information databases for “——--—
a person who is seeking aflicense to operate a foster or treatment foster homesand of
a persoin-keensedito operate a foster or treatment foster home whe-isseekingto-adept

3 In addition, if at any time within the five years preceding the date of the
background check that person or an adult resident has not been a resident of this
state, the bill requires DHF'S, a county department, or a child welfare agency to check
any child abuse or neglect registry maintained by any state or other United States
jurisdiction in which the person or adult resident was a resident within those
preceding five years.

Finally,-the-bill~requires DHES to-establish-and maintain-a.child abuse or .
eglect registry that contains identifying information about each case iﬂg,whif%{?s
etermined that a specific person has abused or neglected a chil Fof each case, the
egistry must include the-name of the person who abg§§d~« neglected the child and
indings concerning the nature thg%gse or negléct. Information maintained in
he registry is confidential and may be-disClosed only to the federal secretary of
ealth and human services for ineluSion inthe national registry of substantiated
ases of child abuse or ggg}gﬁﬁ‘éi person requesfﬁ’rgt@hgt information for purposes
f a background checkof a caregiver under the law of thisstate or
of another state, or aspermitted under current law. )
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SECTION 1. 48.685 (1) (bg) of the statutes is repealed.

2 SECTION 2. 48.685 (1) (d) of the statutes is repealed.
v

_—~SECTION-3—~48:685(2) (am) 4. oiTh?stabu%e&iS%menﬂéﬁmzaﬁk?><

3
4 : . In ie. i department in therégistr
5 ’ 748, m) cgardin nti S“c;f“ﬁ‘hT}é@aE;ur&e»engngglee‘é

6
7 SECTION 4. 48.685 (2) (b) 1. (intro.) of the statutes is amended to read:
8 48.685 (2) (b) 1. (intro.) Every entity shall obtain all of the following with

9 respect to a caregiver specified in sub. (1) (ag) 1. a. of the entity:

10 685-(2)-(b)-1~d--of thestatutes-isamended toTea

11 (b) 1. d. Information maintained by the-départment in the registry

12 81 (3m WLWMT&E%%@M}&'&bEW -
13 against/the perg)n/j 6‘;_ ‘t(ﬁ‘“"\"‘“ 3 \" e(;\éf‘ﬁs:&?; e oMer
14 SECTION 6. 48.685 (2) (c) of the statutes is created to read: — N

15 | 48.685 (2) (c) 1. If the person who is the subject of the search under par. (am)

1) is seekn‘:g i \l\;cense to operate a foster home or treatment foster homémthe

O department, county department, or child welfare agency shall request under 42 USC

fingerprint-based check of the national crime information databases, as

20
21
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SECTION 6

department, county department, or child welfare agency may release any

information obtained under this subdivision only to-appropriate—staff of the

~department. county-department, or chitd-wel age ether_authorized

2. If the person who is the subject of the search under par. (am) is seeking a
license to operate a foster home or treatment foster home or is an adult nonclient
resident of the foster home or treatment foster home and if the person is not, or at
any time within the 5 years preceding the date of the search has not been, a resident
of this state, the department, county department, or child welfare agency shall check
any child abuse or neglect registry maintained by any state or other U.S. jurisdiction
in which the person is a resident or was a resident within those 5 years for
information that is equivalent to the information specified in par. (am) 4‘/ The
department, county department, or child welfare agency may not use any
information obtained under this subdivision for any purpose other than a search of
the person’s background under par. (am).

SEcTION 7. 48.685 (3) (a) of the statutes is amended to read:

48.685 (3) (a) Every 4 years or at any time within that period that the
department, a county department, a child welfare agency, or a school board considers
appropriate, the department, county department, child welfare agency, or school
board shall request the information specified in sub. (2) (am) 1. to 5. for all persons

caregivers specified in sub. (1) (ag) 1. b. who are licensed, certified, or contracted to

operate an entity, for all persons who are nonclient residents of an-entity such a

£ as o Nad peder MY Vs \ (B¢

“~persensas.defined-by the department by ruté, K’

oo S
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SECTION 7

caregiver, and for all persons under 18 years of age, but not under 12 years of age,
who are caregivers of a day cafe center that is licensed under s. 48.65 or established
or contracted for under s. 120.13 (4) or of a day care provider that is certified under
s. 48.651.

SECTION 8. 48.685 (3) (b) of the statutes is amended to read:

48.685 (3) (b) Every 4 years or at any time within that period that an entity
considers appropriate, the entity shall request the information specified in sub. (2)
(b) 1. a. to e. for all persons who are caregivers specified in sub. (1) (ag) 1. a. of the
entity other than persons under 18 years of age, but not under 12 years of age, who
are caregivers of a day care center that is licensed under s. 48.65 or established or
cohtracted for under s. 120.13 (14) or of a day care provider that is certified under s.
48.651.

SECTION 9. 48.685 (4m) (b) (intro.) of the statutes is amended to read:

48.685 (4m) (b) (intro.) Notwithstanding s. 111.335, and except as provided in
sub. (5), an entity may not employ or contract with a caregiver specified in sub. (1)
(ag) 1. a. or permit a nonclient resident to reside at the entity if the entity knows or
should have known any of the following:

SEcTION 10. 48.685 (b) (a) of the statutes is amended to read:

48.685 (5) (a) The Subject to par. (bm), the department may license to operate

an entity, a county department may certify under s. 48.651, a county department or
a child welfare agency may license under s. 48.62 and a school board may contract
with under s. 120.13 (14) a person who otherwise may not be licensed, certified or
contracted with for a reason specified in sub. (4m) (a) 1. to 5., and an entity may
employ, contract with, or permit to reside at the entity a person who otherwise may

not be employed, contracted with, or permitted to reside at the entity for a reason
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SECTION 10
specified in sub. (4m) (b) 1. to 5., if the person demonstrates to the department, the
county deparfment, the child welfare agency, or the school board or, in the case of an
entity that is located within the boundaries of a reservation, to the person or body
designated by the tribe under sub. (5d) (a) 3., by clear and convincing evidence and
in accordance with procedures established by the department by rule or by the tribe
that he or she has been rehabilitated.

SECTION 11. 48.685 (5) (bm) (intro.) of the statutes is amended to read: (¢

48.685 (5) (bm) (intro.) For purposes of licensing a foster home or treat
foster home for the placement of a child on whose behalf foster care maintenfance

payments under s. 48.62 (4) will be provided, no person who has been convigted of

any of the following offenses may be permitted to demonstrate that heorshehgsbeen |
o t Q%\\ LR L ¢ @ RRey >, Q kb(gc&&”?;r\n
e Ygliggps R
| R YT I 43;’_5& TN e
SECTION 12. 48.88 (2) (am) of the statutes is created to %

C09~ A Vi

rehabilitated:
48.88 (2) (am) 1. If the petitioner was required to obtain“d\license to operdte

é foster home or treatment foster home before placement of the child for adoptionys! )

the agency making the investigation shall obtain a criminal history search from the pS

records maintained by the department of justice and request under 42 USC 169624

a fingerprint-based check of the national crime information databases, as defined

in 28 USC 534 (f) (3) (A), with respect to the petitioner. meayrequire-the-

petitioner to be fingerprinted on 2 fingerprint eards, each bearing a com?e'set of}

i‘lje petitioner’s fingerprints. The department of justice may :?i e for the
g

rposes of verifying the identity of the petitieneran aining records of hi r‘j
crifmitratl-as: and convictionél The agency may release any information obtained

under this subdivision only-tgcappropeis

;\‘bmission of the fingerprint cards te"the federal ﬁ%@e igation for the

‘e“S‘ 51 O
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i,p‘ez.r.ssQnsf,as«de-ﬁmedab%theﬁ&epamm bf,km}é Tn the case of a child on whose behalf

adoption assistance payments will He provided under s. 48.975, if the petitioner has
been convicted of any of the offenses pecified in s. 48.685 (5) (bm) 1. to 4., the agency
may not report that the petitioner’s ome is suitable for the child.
2. If the petitioner was require to obtain a license to operate a foster home or
treatment foster home before placem t of the child for adoption, the agency making
the investigation shall obtain infor ation maintained by the department in-te

~registey-under g, 48798 T(3m) regardi

i any substantiated reports of child abuse or
neglect against the petitioner and any

ther adult residing in the petitioner’s home.
If the petitioner or other adult residing iny the petitioner’s home is not, or at any time
within the 5 years preceding the date of the search has not been, a resident of this
state, the agency shall check any child abuse or neglect registry maintained by any
state or other U.S. jurisdiction in which the petitioner or other adult is a resident or
was a resident within those 5 years for in ormation that is equivalent to the
information maintained unrder s. 28981 (3ir The agency may not use any
information obtained under this subdivision for any purpose other than a
background search under this subdivision.

SECTION 13. 48.981 (3) (c) 8. of the statutes is amended to read:

48.981 (3) (c¢) 8. Using the format prescribed by the department, each county
department shall provide the department with information about each report that
the county department receives or that is received by a licensed child welfare agency
thatyis under contract with the county department and about each investigation that
the county department or a licensed child welfare agency under contfact with the
county department conducts. Using the format prescribed by the department, a

licensed child welfare agency under contract with the department shall provide the
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SECTION 13
department with information about each report that the child welfare agency
receives and about each investigation that the child welfare agency conducts. This

information-—shall beused by the The department shall use the information to

monitor services provided by county departments or licensed child welfare agencies

under contract with county departments or the department gng o

maintain statewide statistics on child abuse and neglect and on unborn child abuse,
and for planning and policy development purposes.

SECTION-14+—48.981_(3m).of the statutesdis-created-to-read:s——-.. .

\

contains idéntifying information about each case in which it ig’determined unde:

sub. (3) (c) 4. that & Qf\ifi? person has abused or neglected/ child. For each case,
the registry shall include %\:zme of the person detefmined to have abused or

neglected a child and findings™concerning the ngture of the abuse or neglect

perpetrated by that person.

(b) If a determination is made under 3ub. (3) (c) 4. that a specific person has

ébhsed or neglected a child and that decigion is not'reversed, remanded, or modified,
thelcounty department, subunit of thé department, or lice{sed child welfare agency
making the determination shalVreport the information sp:éiﬁid in par. (a) to the
subunit of the departmenj/maintaining the registry under thi?‘éubsection. The

BHunit of the department, or child welfare agency %Q&ing the

county departmez;t,/s/u
.,
determination mey not report that information to the subunit of the depart?ﬁeg\t

aintaining/th

S CUINIIENEY = s

e registry until the timefor filing an appeal under sub. (3) (¢) 5m. has "/




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2007 - 2008 Legislature _9- LRB-0841/3

GMM:kjf&wlj:pg
SECTION 14

g

e piredu,mifln~appeal—¢i~s\filed;wor;if‘éiﬁ‘aiiﬁé”él"i‘é"fi‘léd‘;"i’iﬂti’l"'a“final“‘dé‘éi”s"i‘()‘ﬁ"i’é’rﬁ"d/éd/;fter ,
all admini\s\trative and judicial review has been exhausted or Waive/

(c) Infw maintained in the registry under this subseetion is confidential
and may be disclosed only as permitted under sub. (7) or !ﬁ;ll/jws:

1. To the secre;k the federal department of ééi/fh and human services for
inclusion in the national [1%~ y of substantia},@ilses of child abuse or ﬁeglect
under 42 USC 16990.

2. To a person requesting that inf LQ\ation under s. 48.685 (2) (am) 4. or (b) 1. }

d. or 50.06542-tarm)-4—or-b)-4-orhder.a co aparable law of anoth('e/l:_sta.t

SEcTION 15. 50.065 12)/34 4. of the statu

is amended to read:

epartment in the registry

50.065 (2) (am) 4? ormation maintained by th

under s. 48.981 (3m) pégarding any substantiated reports o

ild abuse or neglect

against the persox’
v’

SEcTION16. 50.065 (2) (b) 4. of the statutes is amended to read: \\

50,065 (2) (b) 4. Information maintained by the department in the registry

under s. 48.981 (3m) regarding any substantiated reports of child abuse or neglect

against the person.

SEcTION 9321. Initial applicability; Health and Family Services.

(1) BACKGROUND CHECKS OF FOSTER AND ADOPTIVE HOMES. The treatment of
sections 48.685 (1) (bg) and (d), (2) (b) 1. (intro.) and (c), (3) (a) and (b), (4m) (b) (intro.),
and (5) (a) and (bm) (intro.), and 48.88 (2) (am) of the statutes first applies to a person
who applies for a license to operate a foster home or treatment foster home or for an
investigation of a proposed adoptive home on the effective date of this subsection.

SEcTION 9421. Effective dates; Health and Family Services.
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v SECTION 9421

(1) BACKGROUND CHECKS OF FOSTER AND ADOPTIVE HOMES AND WHILD ABUSE AND

NEGLECT APPEALS. The treatment of sections 48.685 (1) (bg) and (d),
(intro.) ¥ g;zl (0, (3) (a) and (b), (4m) (b) (intro.), and (5) (a) and (bm) (intro.),
§V\é,

¢ v’
48.88 (2) (am)pltB8.981 (3) (c) 8. andBrm)y\and-50:065/(2)-Leto)d pnd ()4 of the
statutes takes éffect on January 1, 2008.

(END)

- a¥
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DRAFTER’S NOTE LRB-0841/4dn
FROM THE GMM:kjfinwn
LEGISLATIVE REFERENCE BUREAU

J anuary 25, 2007

Dennis and Cathy:

This redraft deviates only slightly from Cathy’s instructions. Specifically, the redraft
maintains the confidentiality language in ss. 48.685 (2) (¢) 1. and 48.88 (2) (am) 1., but
ties that language to the Adam Walsh Act rather than to DHFS’s rules. I figure that
having that language in the statutes is a good reminder and is consistent with DHFS’s
intent that the fingerprinting requirements comply with that act.

Gordon M. Malaise

Senior Legislative Attorney

Phone: (608) 266-9738

E-mail: gordon.malaise@legis.wisconsin.gov
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DOA.......Rhodes, BB0199 - Background investigations of proposed foster
parents and adoptive parents

For 2007-09 BUDGET -- NOT READY FOR INTRODUCTION

CT ...; relating to: the budget.

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

CHILDREN

Recently, the U.S. Congress enacted the Adam Walsh Child Protection and
Safety Act of 2006 (P.L.. 109-248) (Adam Walsh Act), which amends Title IV-E of the
federal Social Security Act to require the states to provide procedures for criminal
records checks, including fingerprint-based checks of national crime information
databases, of prospective foster or adoptive parents before those parents may be
finally approved for placement of a child, regardless of whether foster care
maintenance or adoption assistance payments are to be made. Prior federal law
required criminal records checks, but not fingerprint-based checks, of those
prospective parents and required criminal records checks of those prospective
parents only if the placement involved a child on whose behalf those payments were
to be made. h

The Adam Walsh Act also requires a state to check any child abuse or neglect
registry maintained by the state for information on any prospective foster or adoptive
parent and on any other adult living in the home of that prospective parent (adult
resident), and to check any child abuse or neglect registry maintained by any other
state in which any prospective foster or adoptive parent or adult resident has resided
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in the preceding five years, before the prospective foster or adoptive parent may be
finally approved for placement of a child, regardless of whether foster care
maintenance or adoption assistance payments are to be provided on behalf of the
child.

n-addition;-the-Adam-Walsh-Aet-requires-the-federal-seeretary-of-health-a;
fuman services to create a nation Lnggstry of substagéjlﬁiﬁs_gﬁ_oﬁ@hﬂdﬂa use or

neglect consisting of information suppﬁjg%x,;he—‘s 65 on persons reported as
perpetrators of substantiated cases-ofthild abuse-erneglect. That information must
contain case-specific identifying information that js-hi

eHato G 1€ 1.4

This bill conforms state law relating to criminal history and child abuse or
neglect record searches (background checks) of prospective foster, treatment foster,
and adoptive homes to federal law, as affected by the Adam Walsh Act. Specifically,
the bill requires DHF'S, a county department of human services or social services
(county department), or a child welfare agency to conduct a background check of a
person who is seeking a license to operate a foster or treatment foster home, of a
person licensed to operate a foster or treatment foster home who is seeking to adopt
a child, and of any adult resident of the home, regardless of whether foster care
maintenance or adoption assistance payments will be provided after the placement
is made or the adoption is finalized. .

The bill also requires DHF'S, a county department, or a child welfare agency to
request a fingerprint-based check of the national crime information databases for
a person who is seeking an initial license to operate a foster or treatment foster home
or relicensure after a break in licensure and of a person who was required to obtain
an initial license to operate a foster or treatment foster home or relicensure after a
break in licensure before placement of a child for adoption. In addition, if at any time
within the five years preceding the date of the background check that person or an
adult resident has not been a resident of this state, the bill requires DHFS, a county
department, or a child welfare agency to check any child abuse or neglect registry
maintained by any state or other United States jurisdiction in which the person or
adult resident was a resident within those preceding five years.

inatly;-the-bill-requires DHFSto-establish-and-maintaier 3 chitd abuseor,

lect registry that contains identifying information about each case in whickrit is
ermined that a specific person has abused or neglected a child. For mﬁévse, the
efistry mustinclude the name of the person who abused g@,@gl’é’éféﬁ the child and
indings concerning the natuf&oijlliabuse or neglect—Tnformation maintained in
he registry is confidential and may be-digcleséd only to the federal secretary of
alth and human services for inclu i@ﬁ’f%%ﬁ‘é\n tional registry of substantiated
ses of child abuse or neglect, to-aperson requesting ab»igformation for purposes

a background check-ef-acaregiver under the law of tsl.iss&t paral
tate;0r-as-permitted-under-curr
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 48.685 (1) (bg) of the statutes is repealed.

SECTION 2. 48.685 (1) (d) of the statutes is repealed.

SECTION 3. 48.685 (2) (b) 1. (intro.) of the statutes is amended to read:

48.685 (2) (b) 1. (intro.) Every entity shall obtain all of the following with
respect to a caregiver specified in sub. (1) (ag) 1. a. of the entity:

SECTION 4. 48.685 (2) (c) of the statutes is created to read:

48.685 (2) (c) 1. If the person who is the subject of the search under par. (am)
is seeking an initial license to operate a foster home or treatment foster home or is
seeking relicensure after a break in licensure, the department, cdunty department,
or child welfare agency shall request under 42 USC 16962 (b) a fingerprint-based
check of the national crime information databases, as defined in 28 USC 534 (f) (3)
(A). The department, county department, or child welfare agency may release any
information obtained under this subdivision only as permitted under 42 USC 16962
(e).

2. If the person who is the subject of the search under par. (am) is seeking a
license to operate a foster home or treatment foster home or is an adult nonclient
resident of £he foster home or treatment foster home and if the person is not, or at
any time within the 5 years preceding the date of the search has not been, a resident
of this state, the department, county department, or child welfare agency shall check
any child abuse or neglect registry maintained by any state or other U.S. jurisdiction

in which the person is a resident or was a resident within those 5 years for
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SECTION 4
information that is equivalent to the information specified in par. (am) 4. The
department, county department, or child welfare agency ‘may not use any
information obtained under this subdivision for any purpose cher than a search of
the person’s background under par. (am).

SECTION 5. 48.685 (3) (a) of the statutes is amended to read:

48.685 (3) (a) Every 4 years or at any time within that period that the
department, a county department, a child welfare agency, or a school board considers
appropriate, the department, county department, child welfare agency, or school
board shall request the information specified in sub. (2) (am) 1. to 5. for all persens

caregivers specified in sub. (1) (ag) 1. b. who are licensed, certified, or contracted to

operate an entity, for all persons who are nonclient residents of an-entity such a
caregiver, and for all persons under 18 years of age, but not under 12 years of age,
who are caregivers of a day care center that is licensed under s. 48.65 or established
or contracted for under s. 120.13 (4) or of a day care provider that is certified under
s. 48.651.

SECTION 6. 48.685 (3) (b) of the statutes is amended to read:

48.685 (3) (b) Every 4 years or at any time within that period that an entity
considers appropriate, the entity shall request the information specified in sub. (2)

(b) 1. a. to e. for all persons who are caregivers specified in sub. (1) (ag) 1. a. of the

entity other than persons under 18 years of age, but not under 12 years of age, who
are caregivers of a day care center that is licensed under s. 48.65 or established or
contracted for under s. 120.13 (14) or of a day care provider that is certified under s.
48.651.

SECTION 7. 48.685 (4m) (b) (intro.) of the statutes is amended to read:
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SECTION 7

48.685 (4m) (b) (intro.) Notwithstanding s. 111.335, and except as provided in

sub. (5), an entity may not employ or contract with a caregiver specified in sub. (1)
(ag) 1. a. or permit a nonclient resident to reside at the entity if the entity knows or
should have known any of the following:

SECTION 8. 48.685 (5) (a) of the statutes is amended to read:

48.685 (5) (a) The Subject to par. (bm), the department may license to operate

an entity, a county department may certify under s. 48.651, a county department of
a child welfare agency may license under s. 48.62 and a school board may contract
with under s. 120.13 (14) a person who otherwise may not be licensed, certified or
contracted with for a reason specified in sub. (4m) (a) 1. to 5., and an entity may
employ, contract with, or permit to reside at the entity a person who otherwise may
not be employed, contracted with, or permitted to reside at the entity for a re.;lson
specified in sub. (4m) (b) 1. to 5., if the person demonstrates to the department, the
county department, the child welfare agency, or the school board or, in the case of an
entity that is located within the boundaries of a reservation, to the person or body
designated by the tribe under sub. (5d) (a) 3., by clear and convincing evidence and
in accordance with procedures established by the department by rule or by the tribe
that he or she has been rehabilitated.
SECTION 9. 48.685 (5) (bm) (intro.) of the statutes is amended to read:

48.685 (5) (bm) (intro.) For purposes of licensing a foster home or treatment

foster home for the placement of a child on whose hehalf foster care maintenance
payments under s. 48.62 (4) will be provided, no person who has been convicted of

any of the following offenses may be permitted to demonstrate that he or she has been
rehabilitated:

SECTION 10. 48.88 (2) (am) of the statutes is created to read:
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SECTION 10
48.88 (2) (am) 1. If the petitioner was required to obtain an initial license to
operate a foster home or treatment foster home before placement of the child for
adoption or relicensure after a break in licensure, the agency making the
investigation shall obtain a criminal history search from the records maintained by
the department of justice and request under 42 USC 16962 (b) a fingerprint-based
check of the national crime information databases, as defined in 28 USC 534 (f) (3)
(A), with respect to the petitioner. The agency may release any information obtained
under this subdivision only as permitted under 42 USC 16962 (e). In the case of a
child on whose behalf adoption assistance payments will be provided under s. 48.975,
ifthe petitioner has been convicted of any of the offenses specified in s. 48.685 (5) (bm)
1. to 4., the agency may not report that the petitioner’s home is suitable for the child.
2. If the petitioner was required to obtain a license to operate a foster home or
treatment foster home before placement of the child for adoption, the agency making
the investigation shall obtéin information maintained by the department regarding
any substantiated reports of child abuse or neglect against the petitioner and any
other adult residing in the petitioner’s home. Ifthe petitioner or other adult residing
in the petitioner’s home is not, or at any time within the 5 years preceding the date
of the search has not been, a resident of this state, the agency shall check any child
abuse or neglect registry maintained by any state or other U.S. jurisdiction in which
the petitioner or other adult is a resident or was a resident within those 5 years for
information that is equivalent to the information maintained by the department
regarding substantiated reports of child abuse or neglect. The agency may not use
any information obtained uﬁder this subdivision for any purpose other than a
background search under this subdivision.

SECTION 11. 48.981 (3) (¢) 8. of the statutes is amended to read:
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SEcTION 11

48.981 (3) (c) 8. Using the format prescribed by the department, each county
department shall provide the department with information about each report that
the county department receives or that is received by a licensed child welfare agency
that is under contract with the county department and about each investigation that
the county department or a licensed child welfare agency under contract with the
county department conducts. Using the format prescribed by the department, a
licensed child welfare agency under contract with the department shall provide the
department with information about each report that the child welfare agency

receives and about each investigation that the child welfare agency conducts. This

information-shall beused-by-the The department shall use the information to

monitor services provided by county departments or licensed child welfare agencies
under contract with county departments or the department. The department shall
use nonidentifying information to maintain statewide statistics on child abuse and
neglect and on unborn child abuse, and for planning and policy development
purposes.

SEcTioN 9321. Initial applicability; Health and Family Services.

(1) BACKGROUND CHECKS OF FOSTER AND ADOPTIVE HOMES. The treatment of
sections 48.685 (1) (bg) and (d), (2) (b) 1. (intro.) and (¢), (3) (a) and (b), (4m) (b) (intro.),
and (5) (a) and (bm) (intro.), and 48.88 (2) (am) of the statutes first applies to a person
who applies for a license to operate a foster home or treatment foster home or for an
investigation of a proposed adoptive home on the effective date of this subsection.

SEcTION 9421. Effective dates; Health and Family Services.

(1) BACKGROUND CHECKS OF FOSTER AND ADOPTIVE HOMES AND CHILD ABUSE AND

NEGLECT APPEALS. The treatment of sections 48.685 (1) (bg) and (d), (2) (b) 1. (intro.)
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SECTION 9421

1 and (c), (3) (a) and (b), (4m) (b) (intro.), and (5) (a) and (bm) (intro.), 48.88 (2) (am),
2 and 48.981 (3) (c) 8. of the statutes takes effect on January 1, 2008.
3 (END)
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DRAFTER’S NOTE LRB-0841/5dn
FROM THE GMM:kjf:pg
LEGISLATIVE REFERENCE BUREAU

January 26, 2007

Dennis:

The redraft simply deletes from the analysis references to a child abuse and neglect
registry, which registry was deleted from the draft by LRB-0841/4.

Gordon M. Malaise

Senior Legislative Attorney

Phone: (608) 266-9738

E-mail: gordon.malaise@legis.wisconsin.gov
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DOA.......Rhodes, BB0199 - Background investigations of proposed foster

parents and adoptive parents

For 2007-09 BUDGET -- NOT READY FOR INTRODUCTION

AN AcCT ... ; relating to: the budget.

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

CHILDREN

Recently, the U.S. Congress enacted the Adam Walsh Child Protection and -
Safety Act of 2006 (P.L. 109-248) (Adam Walsh Act), which amends Title IV-E of the
federal Social Security Act to require the states to provide procedures for criminal
records checks, including fingerprint-based checks of national crime information
databases, of prospective foster or adoptive parents before those parents may be
finally approved for placement of a child, regardless of whether foster care
maintenance or adoption assistance payments are to be made. Prior federal law
required criminal records checks, but not fingerprint-based checks, of those
prospective parents and required criminal records checks of those prospective
parents only if the placement involved a child on whose behalf those payments were
to be made.

The Adam Walsh Act also requires a state to check any child abuse or neglect
registry maintained by the state for information on any prospective foster or adoptive
parent and on any other adult living in the home of that prospective parent (adult
resident), and to check any child abuse or neglect registry maintained by any other
state in which any prospective foster or adoptive parent or adult resident has resided
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in the preceding five years, before the prospective foster or adoptive parent may be
finally approved for placement of a child, regardless of whether foster care
maintenance or adoption assistance payments are to be provided on behalf of the
child.

This bill conforms state law relating to criminal history and child abuse or
neglect record searches (background checks) of prospective foster, treatment foster,
and adoptive homes to federal law, as affected by the Adam Walsh Act. Specifically,
the bill requires DHFS, a county department of human services or social services
(county department), or a child welfare agency to conduct a background check of a
person who is seeking a license to operate a foster or treatment foster home, of a
person licensed to operate a foster or treatment foster home who is seeking to adopt
a child, and of any adult resident of the home, regardless of whether foster care
maintenance or adoption assistance payments will be provided after the placement
is made or the adoption is finalized.

The bill also requires DHF'S, a county department, or a child welfare agency to
request a fingerprint-based check of the national crime information databases for
a person who is seeking an initial license to operate a foster or treatment foster home
or relicensure after a break in licensure and of a person who was required to obtain
an initial license to operate a foster or treatment foster home or relicensure after a
break in licensure before placement of a child for adoption. In addition, if at any time
within the five years preceding the date of the background check that person or an
adult resident has not been a resident of this state, the bill requires DHF'S, a county
department, or a child welfare agency to check any child abuse or neglect registry
maintained by any state or other United States jurisdiction in which the person or
adult resident was a resident within those preceding five years.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 48.685 (1) (bg) of the statutes is repealed.

SECTION 2. 48.685 (1) (d) of the statutes is repealed.

SEcTION 3. 48.685 (2) (b) 1. (intro.) of the statutes is amended to read:
48.685 (2) (b) 1. (intro.) Every entity shall obtain all of the following with

respect to a caregiver specified in sub. (1) (ag) 1. a. of the entity:

SECTION 4. 48.685 (2) (¢) of the statutes is created to read:
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SECTION 4

48.685 (2) (c) 1. If the person who is the subject of the search under par. (am)
is seeking an initial license to operate a foster home or treatment foster home or is
seeking relicensure after a break in licensure, the department, county department,
or child welfare agency shall request under 42 USC 16962 (b) a fingerprint-based
check of the national crime information databases, as defined in 28 USC 534 (f) (3)
(A). The department, county department, or child welfare agency may release any
information obtained under this subdivision only as permitted under 42 USC 16962
(e).

2. If the person who is the subject of the search under par. (am) is seeking a
license to operate a foster home or treatment foster home or is an adult nonclient
resident of the foster home or treatment foster home and if the person is not, or at
any time within the 5 years preceding the date of the search has not been, a resident
of this state, the department, county department, or child welfare agency shall check
any child abuse or neglect registry maintained by any state or other US jurisdiction
in which the person is a resident or was a resident within those 5 years for
information that is equivalent to the information specified in par. (am) 4. The
department, county department, or child welfare agency may not use any
information obtained under this subdivision for any purpose other than a search of
the pefson’s background under par. (am).

SECTION 5. 48.685 (3) (a) of the statutes is amended to read:

48.685 (3) (a) Every 4 years or at any time within that period that the
department, a county department, a child welfare agency, or a school board considers
appropriate, the department, county department, child welfare agency, or school

board shall request the information specified in sub. (2) (am) 1. to 5. for all persens
caregivers specified in sub. (1) (ag) 1. b. who are licensed, certified, or contracted to
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SECTION 5
operate an entity, for all persons who are nonclient residents of an-entity such a
caregiver, and for aﬂ persons under 18 years of age, but not under 12 years of age,
who are caregivers of a day care center that is licensed under s. 48.65 or established
or contracted for under s. 120.13 (4) or of a day care provider that is certified under
s. 48.651.
SECTION 6. 48.685 (3) (b) of the statutes is amended to read:
48.685 (3) (b) Every 4 years or at any time within that period that an entity
considers appropriate, the entity shall request the information spécified in sub. (2)

(b) 1. a. to e. for all persons who are caregivers specified in sub. (1) (ag) 1. a. of the

entity other than persons under 18 years of age, but not under 12 years of age, who
are caregivers of a day care center that is licensed under s. 48.65 or established or
contracted for under s. 120.13 (14) or of a day care provider that is certified under s.
48.651.

SECTION 7. 48.685 (4m) (b) (intro.) of the statutes is amended to read:

48.685 (4m) (b) (intro.) Notwithstanding s. 111.335, and except as provided in
sub. (5), an entity may not employ or contract with a caregiver specified in sub. (1)
(ag) 1. a. or permit a nonclient resident to reside at the entity if the entity knows or
should have known any of the following:

SECTION 8. 48.685 (5) (a) of the statutes is amended to read:

48.685 (5) (a) The Subject to par. (bm), the department may license to operate
an entity, a county department may certify under s. 48.651, a county department or
a child welfare agency may license under s. 48.62 and a school board may contract
with under s. 120.13 (14) a person who otherwise may not be licensed, certified or
contracted with for a reason specified in sub. (4m) (a) 1. to 5., and an entity may

employ, contract with, or permit to reside at the entity a person who otherwise may
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SECTION 8

not be employed, contracted with, or permitted to reside at the entity for a reason
specified in sub. (4m) (b) 1. to 5., if the person demonstrates to the department, the
county department, the child welfare agency, or the school board or, in the case of an
entity that is located within the boundaries of a reservation, to the person or body
designated by the tribe under sub. (5d) (a) 3., by clear and convincing evidence and
in accordance with procedures established by the department by rule or by the tribe
that he or she has been rehabilitated.
SECTION 9. 48.685 (5) (bm) (intro.) of the statutes is amended to read:

48.685 (5) (bm) (intro.) For purposes of licensing a foster home or treatment

foster home for the placement of a child on whose behalf foster care maintenance

payments under s. 48.62 (4) will be provided, no person who has been convicted of
any of the following offenses may be permitted to demonstrate that he or she hasbeen
rehabilitated:

SEcTION 10. 48.88 (2) (am) of the statutes is created to read:

48.88 (2) (am) 1. If the petitioner was required to obtain an initial license to
operate a foster home or treatment foster home before placement of the child for
adoiotion or relicensure after a break in licensure, the agency making the
investigation shall obtain a criminal history search from the records maintained by
the department of justice and request under 42 USC 16962 (b) a fingerprint-based
check of the national crime information databases, as defined in 28 USC 534 (f) (3)
(A), with respect to the petitioner. The agency may release any information obtained
under this subdivision only as permitted under 42 USC 16962 (e). In the case of a
child on whose behalf adoption assistance payments will be provided under s. 48.975,
ifthe petitioner has been convicted of any of the offenses specified in s. 48.685 (5) (bm)

1. to 4., the agency may not report that the petitioner’s home is suitable for the child.
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SECTION 10

2. If the petitioner was required to obtain a license to operate a foster home or
treatment foster home before placement of the child for adoption, the agency making
the investigation shall obtain information maintained by the department regarding
any substantiated reports of child abuse or neglect against the petitioner and any
other adult residing in the petitioner’s home. Ifthe petitioner or other adult residing
in the petitioner’s home is not, or at any time within the 5 years preceding the date
of the search has not been, a resident of this state, the agency shall check any child
abuse or neglect registry maintained by any state or other U.S. jurisdiction in which
the petitioner or other adult is a resident or was a resident within those 5 years for
information that is equivalent to the information maintained by the department
regarding substantiated reports of child abuse or neglect. The agency may not use
any information obtained under this subdivision for any purpose other than a
background search under this subdivision.

SEcTION 11. 48.981 (3) (c) 8. of the statutes is amended to read:

48.981 (3) (c) 8. Using the format prescribed by the department, each county
department shall provide the department with information about each report that
the county department receives or that is received by a licensed child welfare agency
that is under contract with the county department and about each investigation that
the county department or a licensed child welfare agency under contract with the

county department conducts. Using the format prescribed by the department, a

licensed child welfare agency under contract with the department shall provide the

department with information about each report that the child welfare agency

receives and about each investigation that the child welfare agency conducts. This

information-shall be-used-by the The department shall use the information to

monitor services provided by county departments or licensed child welfare agencies
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SECTION 11

under contract with county departments or the department. The department shall
use nonidentifying information to maintain statewide statistics on child abuse and
neglect and on unborn child abuse, and for planning and policy development
purposes.

SECTION 9321. Initial applicability; Health and Family Services.

(1) BACKGROUND CHECKS OF FOSTER AND ADOPTIVE HOMES. The treatment of
sections 48.685 (1) (bg) and (d), (2) (b) 1. (intro.) and (c), (3) (a) and (b), (4m) (b) (intro.),
and (5) (a) and (bm) (intro.), and 48.88 (2) (am) of the statutes first applies to a person
who applies for a license to operate a foster home or treatment foster home or for an
investigation of a proposed adoptive home on the effective date of this subsection.

SEcTION 9421. Effective dates; Health and Family Services.

(1) BACKGROUND CHECKS OF FOSTER AND ADOPTIVE HOMES AND CHILD ABUSE AND
NEGLECT APPEALS. The treatment of sections 48.685 (1) (bg) and (d), (2) (b) 1. (intro.)
and (c), (3) (a) and (b), (4m) (b) (intro.), and (5) (a) and (bm) (intro.), 48.88 (2) (am),
and 48.981 (3) (c) 8. of the statutes takes effect on January 1, 2008.

(END)



