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1
2 IV of chapter 154 [precedes 154.30] and 154.32 of the statutes; relating to:
e s, o M
(,”é\\\} é;} Uﬂ;ﬁ&xw y”““"\.\&
S’ E AY RNV W SN EE e }
S
Analysis by the Legislative Reference Bureau
This bill is drafted in preliminary form. An analysis will be included in a
subsequent version.
The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
4 SECTION 1. Chapter 154 (title) of the statutes is repealed and recreated to read:
6 ADVANCE DIREQ’FIVES g
7 SE@TION 2. Subchapter IV of- rfhapter 154 [precedes 154 3’@} of the statutes is
8 cr@ated to read (
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SEC})ﬁ)N 2

7
/

/

DECLARATION OF FINAL DISPOSITION
N\ J/

154.30 Definitions. In this subchapter:

4

2005 - 2006 Legislature

&) @eclarant” means an individual who executes a deﬁ%ration of final
disposition. \ /

rd

/
(2) “Declar}a{non of final disposition” means a ertteg,jwmnessed document

voluntarily execute& by a declarant under s. 154.32, but iS not limited in form or

substance to that provided in s. 154.34.
%
!t F
(3) “Final disposition agent” means one of the }%Ilowing:
/

(a) An individual specifically designated in a jeclaration of final disposition or,

£
rd
§

é"

if that individual is unable or u mwilling to carry out the declarant’s decisions and
preferences an alternate 1nd1v1dua{\d831gnatefd by the declarant to do so.

(b) An individual specified in S\i\54 32 (4) (a) to (e).

(4) “Incapacitated” means unal;i% to receive and evaluate information
effectively or to communicate demsxonsf / X"“%

SECTION 3. 154.32 of the statutes is cre;ted to read:

154.32 Declaration of fnaal dlsposnmn (1) WHO MAY EXECUTE. An
individual who is of sound mlnd gnd has attained age 18 may voluntarily execute a
declaration of final dxsposmon;whwh shall take effectsﬂn the date of execution. An
individual for whom an adjuﬁlcatlon of incompetence ancT «appmntment of a guardian
of the person is in effectﬂ;nder ch. 880 is presumed not ta be of sound mind for
purposes of this subsec;{mn

(2) E¥rFECT. Aﬁeclaratmn of final disposition does all of thze foliowmg

(a) Expres,s;és the declarant’s decisions and preferences concermng any of the

following: /

1. Aryangements for a viewing.

/

|
!
]
|
t
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SECTION 8

V%s

2. Fuﬂeral ceremony, memorial service, graveside service, O}{)ther last rite.

3. Burfal cremation and burial or other dlSpOSlthH @r donation of the

o
‘{\%

&
é
5

individual’s bodyxafter death.

§

(b) Authorlzes%a final disposition agent, an alternate final disposition agent,

or another individual ta carry out the decisions and preferences of the declarant, as
expressed in the declarants declaration of final dlSpQSlthIl

(3) SIGNATURE; WITNESSES A declaration of fﬁnal disposition shall, in the
presence of 2 witnesses or in the presence of a ryotary public, be signed voluntarily
by the declarant and, if a ﬁnalv ghsposnmn agent or an alternate final disposition

agent is specifically named, by 1%18 ﬁnair JiSpOSltlon agent or alternate. If the

declarant is physically unable to flg " a declaration of final disposition, the
declaration shall be signed in the declai‘gnt name by an individual at the declarant’s
express direction and in his or her présem:e such a proxy signing shall take place or
be acknowledged by the declararr“t in the pf"esence of 2 witnesses or a notary public.
(4) FINAL DISPOSITION AGENT A decl;ant may, in the declaration of final
disposition, designate an mchwdual to act as ﬁnai dlsposmon agent in the declarant’s
behalf with respect to the declarant’s decxbmns and preferences concerning the
matters specified in suﬁ (2), and may designate an alternate individual to serve as
his or her final dlsposﬂ;mn agent in the event that thé ﬁnal disposition agent first
designated is Lna%le or unwilling to act as intended. If t’he declarant does not, in a
declaration af;/fi;}al disposition, specify an individual to act as final disposition agent,
the follown;sijé, in the priority listed, may, unless mcapa@tated act as a final

f

dispositio A agent:

) The declarant’s surviving spouse.

(b) A surviving adult child of the declarant.
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%

%“‘“s

(¢) A surviving paren{: Gf the declarant.

F
£

(d) A surviving 1nd1v1dual cher than an individual spezlﬁed in par. (a), (b), or
(c), who is related in the closest degree of kinship to the d’eclarant as determined

under s. 990.001 (16).

(e) Any other person, if the individd%iig specified jin pars. (a) to (d) decline to act,
are dead, or are incapacitated. “ ’
154.34 Declaration of final disposition; form. The department shall

prepare and provide copies of the declaration arfd accompanying information for

distribution in quantities to funeral dire, tors, cre?alatory authorities, hospitals,
nursing homes, county clerks, and local b ar assomatloné and individually to private

persons. The department shall mclude in mformatmn accompanying the

fz

declaration, at least the statutory}ﬁeﬁmtlons of terms uséd in the declaration, a

%

statement explaining that vahd Wltnesses acting in good %euth are statutorily
immune from civil or cr1m1nal hablhty, and an instruction to potémtlal declarants to
read and understand the :mformatmn before completing the deg:laratmn The

)g

department may charge aa*easonable fee for the cost of preparation and distribution.

The declaration distribyted by the department shall be easy to read, in‘type size no

smaller than 10—p01nf and in the following form:

I)%CLARATION OF FINAL DISPOSITION
.. (print lfgme address, and date of birth), being of sound mind, 1ntend by

this document t@ Spe(:lfy the disposition that is to be made of my body after deat’h and
that my decxﬁzons and preferences in this regard be honored. My executmg hlS

documenij}% voluntary.

7
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SECTION 3

N DESIGNATION OF FINAL DISPOSITION AGENT

N

1. Unless I’ prefer not to designate a specific final dlSpOSltlon agent, I hereby

designate ... (pmnt hame address, and telephone number) to 108 my final disposition

K

agent for the purpose Qf complying with or otherwise carrymg out, on my behalf, the
decisions or preferencesj *%oncermng the disposition that 1%2%0 be made of my body after
death that are expressed%;%h this document. If he or sl}g is ever unable or unwilling
to do so, I hereby designate ..; \ AN (prmt name, address }afr{d telephone number) to be my

alternate final disposition agapt for the purposgﬁ of complying with or otherwise
carrying out, on my behalf, the (ie(:lsmns or preférences concerning the disposition

that is to be made of my body afte% death that;;re expressed in this document.

2. If I prefer not to designate a*spemﬁcfﬁnal disposition agent under 1. above,

I understand that an individual speci d }fgl s. 154.32 (4) (a) to (e), Wis. Stats., may

act as my final disposition agent for thi‘ purpose of complying with or otherwise

carrying out, on my behalf, the deCLlSleﬁS preferences concerning the disposition

that is to be made of my body after gf;ath th t are expressed in this document.

x

GENERAL STATEMENT oF AUTHORITY GRANTED

Unless I have specified othervvlse in this doc fment upon my death I authorize
my final disposition agent t@ comply with or Othk rwise carry out my following
decisions or preferences cong:ermng the disposition thatis to be made of my body after

death, unless the decisions or preferences that I express exceed available resources

from my estate or ther@fés no realistic possibility of compl%@nce with the decisions or

desires:

/

/
1. Arrangen}énts for a viewing

2. Funer‘/ﬁ ceremony, memorial service, graveside service, or other last
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SECTION 3

3. Bur@t\urematmn and burial or other disposition, or donatlon of my body

after death........}%i; .................................................................. ; ...................................
4. An%ka additional desires, speqi/al provisions, or
AN
limitations................... Nieeeerennsrsereeseserenseseeeseeseseeeseeeenenn. / ............................................

(THE DECLARANT AND }E;HE WITNESSES MUST SIGN TH;E; DOCUMENT AT THE SAME TIME.)

%GNATURE OF DECLARANT
‘ /

(PERSON CREATING%E DECLARATION gF FINAL DISPOSITION)

Signature.........cccccccoeuvennne.. . ;Date ...........................................
(The signing of this docum@nt by tfi/ declarant revokes all previous
declarations of final disposition.) % f

/
STATEMENT i%i" WITNESSES

I know the declarant personally ax}fd I beheve him or her to be of sound mind
and at least 18 years of age. 1 believe tl’lat hlS 4)1‘ her execution of this declaration of
final disposition is voluntary. I am ‘fl least 18 years of age.

Witness No. I: /

;g’
/
(print) Name......oooeveeeenn.... / ........................

Witness No. 2: /

(print) Name......... e, Date........
Address............... /. / ..............................................................
/

/

Signature........ ettt ettt sttt es et ereee Koo ee s,
I

/
/

STATEMENT OF F}NAL DISPOSITION AGENT AND ALTERNATE FINAL DISPOSITION AGENT
(To BE CO}KI{PLE‘TED ONLY IF THE DECLARANT DESIRES TO SPECIFY A FII%«AL DISPOSITION

AGENT AND AL;{ERNATE FINAL DISPOSITION AGENT)
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SECTION 3

I understand that .... (name of declarant) has designéted me to be his or her final
X
disposition agent or alt@rnate final disposition agent aﬁer his or her death. .... (name

of declarant) has dlscussicf his or her decisions and preferences regarding final

disposition with me. \
\ /
Agent’s signature........... Merereereenreete s e et
' \ /
% i
\ /
Address.......oooveeeeieiiii e ettt e e et e aenns
jY /
. 3
Alternate’s SIgnature......‘.....“g................;;{ ............................................................
/
Address.....ccccoovviiiiiiiini WU et

154.36 Anatomical gift. ThiS%ub,éhapter does not apply to any anatomical

gift that the declarant makes under s. 137 06 (2) or that an individual other than the
/\
donor is authorized to make under s. 157 96 (3) or (4).

154.38 Reports of death, autops1es§"; mquests This subchapter is subject
to the powers and duties of coroﬂers medm‘al examiners, and other physicians
licensed to perform autopsies With respect to& the reporting of certain deaths,
performance of autopsies, and Lfr;quests under ch. 379

154.40 Revocation of declaratwn A declarant may revoke a declaration of
final disposition at any time/ by any of the following methodb

(1) Canceling, defam;;g, obliterating, burning, tean‘z%g, or otherwise destroying
the declaration of final d}f’sposition or directing some othe;%)erson to cancel, deface,
obliterate, burn, tear, ogjotherwise destroy the declaration ofﬁnal disposition in the
presence of the declaz]!;nt ‘

(2) Revokingi 1}3 writing the declaration of final dlsposztlon The declarant shall
sign and date any ;Wrztten revocation under this subsection.

3) Expre§51ng orally his or her intent to revoke the dec%aration of final

disposition. /
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SECTION 3

(4) Executing a\kubsequent declaration of final dlSp@SihO"l

154.42 Immunltlés (1) No funeral director, cemegery, crematory authority,
a
final disposition agent, or ‘alternate final disposition ag,ent may be held civilly or

‘\s ),,

criminally liable, or charged Wlth unprofessional conduct for any of the following:

5

(a) Complying with or ot}aervvlse carrying out, ngi good faith, the decisions or
preferences expressed in a declar‘atlon of final dlsposatlon
(b) Failing to act upon a revocatlon of a declar:atlon of final disposition unless

the person or facility has actual knov&ledge of the Tevocatlon
(c) Knowingly failing to comply ng;th a declaratlon of final disposition, unless
E% 5
the decisions or preferences expressed by%the ﬁeclarant exceed available resources

% 5

from the declarant’s estate or if there is no reahstlc possibility of compliance with the
; %

decisions or preferences. \

(2) No individual who acts in good ’falth és a witness to a declaration of final
disposition under this subchapter may be helcl c1v111y or criminally liable for
complying with or otherwise carrymg out the demsmns or preferences expressed in

%_
Y

the declaration. \

154.44 Penalties. (1) Any person who mtéﬁtwnaﬁy conceals, cancels,
defaces, obliterates, or damages the declaration of ﬁnal disposition of another
without the declarant’s consergf may be fined not more thatm $500 or imprisoned not
more than 30 days or both. g

(2) Any person W}}ég illegally falsifies or forges th;e declaration of final
disposition of another or ;onceals the revocation of a declaratzépn of final disposition
1s guilty of a Class F fefony A

(3) Any persofé who knowingly disposes of a body in a manner that is

inconsistent with a/declaration, unless the decisions or preferences% expressed by the
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/1 declarant exceed available- resources from the demarantw@sﬁf”‘” ¥ if there is no
{ s » ;
: i e o ;

%’2 2 reahstlc _possibility of compliance with the decisions or preferméja;&bé’ finéd not

(END)

5) SN oTE

H F
| S H

S, /_WLW»»@,;/W
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\ ;\ INSERT 9-3
SECTION 1. 157.056 of the statutes is created to read:

157.056 Control of final disposition of certain human remains. (1)
DEFINITIONS. (a) “Authorization for final disposition” means a written, signed
document that is acknowledged before a notary p\}}blic or is witnessed and that is

voluntarily executed by a declarant under sub. (8), but is not limited in form or
/

substance to that provided in sub. ?8). /

(b) “Credential” has the meaning given in s. 440.01 (2) (a).

(c) “Declarant” means an individual who executes an authorization for final
disposition. V

(d) “Estranged” means being physically and emotionally separated for a period

of time, at the time of the decedent’s death, and clearly demonstrating an absence of

7

due affection, trust, and regard‘.
, ; /

++*NOTE: This definition, from the instructions, may be ingpt, in part. Twovfpeople
who are physically separate from each other and who dislike each other extremely may
not be “emotional\l/y separate” from each other; “n fact, they may share the same
emotion--hatred. VIt seems to me that the language about emotional separation is
unnecessary, given the requ:}rement of a clear demonstration of an absence of due
affection, trust, and regard.

(e) “Final disposition” means disposition of a decedent’s remains, including any
of the following:

1. Arrangements for a viewing. 4

2. A funeral ceremony, memorial service, graveside service, or other last rite. ‘*f

3. A burial, cremation and burial, or other disposition, or donation of the
decedent’s body. v

(f) “Health care provider” means any person who has a credential to provide

health care. v
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/
(g) “Member of the clergy” has the meaning given in s. 765.002 (1).
(h) “Representative” means an individual specifically designated in an
authorization for final disposition or, if that individual is unable or unwilling to carry

s

. . s . .
out the declarant’s decisions and preferences, a successor representative designated

in the authorization for final disposition to do so. f“"f;?“*ﬁ‘f% zed

y
{; ORDER. Except as provided

(2) INDIVIDUALS WITH CONTROL OF FINAL DISPOSITIO?

in sub. (3), a;;ly of the following, as sg¢es ’ n the following order, who is Agedat least
’ x4

18 years’&and has not been adjudicated incompetent under ch. 880, may control final
disposition, including the location, manner, and conditions of final dispositioh: |

(a) A representative of the decedent acting under the decedent’s authorization
for final disposition that conveys to the representative the control of final disposition.

(b) The surviving spouse of the decedent. v

(¢) The surviving child of the decedent, unless more than one child of the
decedent survives. In such an instance, the majority of the surviving children has
control of the final disposition, except that fewer than the majority of the surviving
children may control the final disposition if that minority has used reasonable efforts
to notify all other surviving children and is not aware of opposition by the majority

J

(d) The surviving parent or parents of the decedent or a surviving parent who

to the minority’s intended final disposition.

is available if the other surviving parent is unavailable after the available surviving
parent has made reasonable efforts to locate him or her.

(e) The surviving sibling of the decedent, unless more than one sibling of the
decedent survives. In such an instance, the majority of the surviving siblings has
control of the final disposition, except that fewer than the majority of the surviving

siblings may control the final disposition if that minority has used reasonable efforts
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to notify all other surviving siblings and is not aware of opposition by the majority
to the minority’s intended final disposition.
(f) In descending order, an individual in the class of the next degree of kinship

v
specified in s. 852.01 (1).

= NOTE: I would suggest that this order of kinship, which is for division of

property if a decedent dies without making a will, is much more complex, less easy to

understan ;:l and appears to be less appropriate than the degrees of kinship specified in

s. 990.001716), stats.; it also is confusing in relation to the order already set forth under

pars. (a) to (e) of this subsectlon e

(g) The guardian of the person, if any, of the decedent. v

e

(h) Any individual other than an individual specified under pars. (a) to (g) who
is willing to control the final disposition and who attests in writing that a good—faith
effort has been made, to no avail, to contact the individuals under pars. (a) to (g). v

== NOTE: Is this individual supposed to make the good-faith effort? If this issue
is not clarified, it is entirely uncertain who must perform this task. v’

(3) EXCEPTIONS. (a) All of the following are exceptions to any control conferred
A
under sub. (2):
1. The disposition of any unrevoked anatomical gift made by the decedent

v
under s. 157.06 (2) or made by an individual other than the decedent under s. 157.06

(3)or (4).2/

2. Any power or duty of a coroner, medical examiher, or other physician licensed
to perform autopsies fith respect to the reporting of certain deaths, performance of
autopsies, and inque:sts under ch. 9;/9. /

(b) None of the following is Jauthorized under sub. (2) to control the final

o B, IS W
- - - )// ~ %»N\\
disposition: Moty 7)) //Lifﬁi pPeLETE |
R R —

& VI

1. An md_Wldual who is ot] e;m/z,se authorlzed to control final disposition under

//
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1 the funeral director or crematory authority, unless the charges are dismissed or the

4
2 individual is found not guilty of the offense:

«+NOTE: Is the “unless” clause realistic here, i.e., does final disposition of a body
usually await a trial (with possible appeal) and a finding of not guilty? ¢

a. First—degree intentional homicide under s. 940.01 (1).

/

c. Second-degree intentional homicide under s. 940.05.

4
b. First—degree reckless homicide under s. 940.02.

d. Second-degree reckless homicide under s. 94({;)6.

e. Homicide resulting from negligent control of a vicious animal under s.
#

‘ ‘ ——
940%)7 . D6 et DELETE

© o 9 o Ut oW

f. Homicide by the negligent operation or handling of a dangerous weapon,

10 explosives, or fire under s. 940.08. Y
11 g. Homicide by intoxicated use of a Vey{cle or firearm under s. 940.09.
4

12 h. Homicide by the negligent operatiﬁn of a vehicle under s. 940.10.

#+NOTE: - This state does not have tl;ie crime of voluntary manslaughter, as Ohio
apparently does; please review the crimes; that I have specified instead. {Please also note /
that several of these crimes apply to the déath of an unborn child; is that what you intend?

13 2. Anindividual who is othexyfse authorized to control final disposition under

. { i ¥a3 1’% W0 : V«*’
P e, A
14 )  the order of Z{;L%T\Hﬁls “injsub. (2) but who fails to exercise this

16 within 5 days after the decedent’s de th whichever is laterf
- wNoTE: Againg, who is to perform the task of notifying individuals specified in

sub. (2)?
17 3. The decedent’s spouse, if n action under ch. 767 to terminate the marriage
18 of the spouse and the decedent as pending at the time of the decedent’s death.";
19 4. An individual for whf

20 under par. (c) 2. b that the }mdlwdual and the decedent were estranged at the time
21 of death. ¥ / P
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(¢) If the individuals specified in sub. é/) are unable to agree on the final
disposition, the probate court that has jurisdiction for the county in which the
decedent resided at the time of his or her death may designate an individual as most
fit and appropriate to control the final disposition.JAll of the following apply to a
designation made under this paragraph{

1. A petition regarding control of the final disposition mgy be filed with the

probate court by any of the following{:

=+NOTE: Shouldn’t “may” in this provision be “shall?” It appears to be the only way
in which the issue is properly before the probate court, at least according to the
instructions. J

v

a. Before his or her death, the decedent or his or her legal representative.

b. After the decedent’s death, a relative of the decedent; an individual seeking
control of the final disposition who claims a closer personal relationship to the
decedent than the decedent’s next of kin, who has lived with the decedent, and who
was not in the employ of the decedent or the decedent’s family; or, if 2 or more
individuals who are otherwise authorized to control the final disposition under the
order ot)fndlwdguasls specified in sub. (23fcannot, by majority vote, decide concerning

the final disposition, any of those individuals or the funeral director or crematory

S

authority that possesses the decedent’s remains. M/ AAL A )

/,.»

#+*NOTE: I do not understand this paragraph Why ‘would the decedent file a
petition with the probate court rather than signing an authorization? Is this paragraph
supposed to apply if any individual specified ui};ier};::é (2) disagrees, or only if an
individual in a particular group under the order, /disagrees with other members of that
group? If the former, this paragraph seems to mean that a decedent’s otherwise—valid
authorization, or the order of,individuals specifiéd, has no meaning if others disagree
with it. If that is the case, what is the purpose of sub @27?%

Pt el N

the probate court may
consider all of the following:

!
a. The reasonableness and practicality of the proposed final disposition. ¥
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1 b. The degree of the personal relationship between the decedent and each of the

2 individuals claiming the right of final disposition, including whether the decedent

3 was estranged from any of the individuals. *

4 c. Except as provided in subd. 3., the desires of the individual or individuals

5 who are ready, able, and willing to pay the cost of the final disposition. \5

6 d. The convenience to and needs of other families and friends who wish to pay

7 final respects t(; the decedent. {

8 e. The express written desires of the decedent.\%{

=++NOTE: What does this language mean? Is it referring to a will or to an
authorization of the decedent? If so, wouldn't either of those documents take priority?

9 f. The degree to which any proposed final disposition would permit maximum

10 participation by all individuals who wish to pay final respects to the decedent. ‘v; .
=++NOTE: How is this provision different from d., above? M 57

11 3. An individual’s payment or agreement to pay for all or part of the tosts of final
12 disposition, or the fact that an individual is the personal representative of the
13 decedent, does not, by itself, provide the individual any greater oppoétunity to
14 control the final disposition than the individual otherwise has under this %ection. V
15 (4) DECLINING TO EXERCISE CONTROL OR RESIGNING CONTROL. An indiviﬁiual who
\i§ is otherwise auth(?rized to control final disposition unf’ier the order ogffxidividuals
@ specified in sub. (g) or who is designated under sub. (S)ic) may accept the control,
18 may decline to exercise the control, or may, after accepting the control, resign it.
19 (5) LIABILITY OF FUNERAL DIRECTOR OR CREMATORY AUTHORITY. (a) If inability to

i

N
21 crematory authority is liable for his or her refusal to accept the decedent’s remains,

(720™  agree exists among any individuals, as specified in sub. (3) (c){;i}) funeral director or
) g

22 to inter or otherwise dispose of the decedent’s remainé, or to complete the

23 arrangements for the final disposition unless specifically'directed to do so under an
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order of the probate court or unless the individuals in disagreement present the
funeral director or crematory authority with a written agreement, signed by the
individuals, that specifies the final disposition.

(b) A funeral director or cremafzory authority that retains the remains of a
decedent for final disposition before individuals specified in sub. (3) iZ’c) (intro.) reach
agreement or before the probate court makes a final decision under sub. (3) (c) may
embalm or refrigerate and shelter the remains while awaiting the agreement or the
probate court’s decision and may add the cost of embalming or refrigeration and
shelter, as appropriate, to the final disposition costs.

(c) If a funeral director or crematory authority brings an action under this

subsection, the funeral director or crematory authority may add reasonable legal

fees and court costs associated with bringing a petition under sub. (3) (¢)/to the cost

of final disposition.

#=NOTE: = This paragraph uses the language “brings an action under this
subsection.” Usually that language refers to a suit of some kind, but this subsection has
no provision for a suit. Is it, instead, referring to bringing a petition under sub. (3) (¢)?

(d) This subsection may not be construed to require or otherwise impose a duty
upon a funeral director or crematory authority to bring an action under this
subsection, and a funeral director or crematory authority may not be held criminally

or civilly liable for failing or omitting to bring an action under this subsection. ¥

=+NOTE: Please see the ****Note under par. (c). /:W% ;&é\}

(e) In the absence of written notice to the contrary from an in&ividual who

/

claims control of the final disposition because of precedence under the order of ;/
e BT v . . 8
individuals Wuder sub. (2), no funeral director or crematory authority, who

\
relies in good faith on instructions concerning the final disposition from another

individual who ﬁrsi; claims control of the final disposition but has less precedence

DO NetT PELETE |
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under thegorder of individuals specified in sub. (2), and who acts or omits to act in

accordance with these instructions, is civilly or criminally liable or may be found

guilty of unprofessional conduct for the action or omission.‘f

=+ NOTE: Please review this provision carefully. I have combined s. 157.07 (4) and
(5) of the proposed instructions. /

(6) LIABILITY FOR COSTS OF FINAL DISPOSITION. (a) Liability for the reasonable
costs of the final disposition is as follows:/ /

1. From the decedent’s estate, as specified under s. 859.25 (1).

2. From the individual or individuals exercising control of final disposition, for
any claims remaining after payment is made under subd. 1., except as provided in

par. (b).

*+NOTE: What if the individual exercising control, or who has been designated by
the probate court to exercise control, is the funeral director or crematory authority? ¢

(b) If an individual who first exercises control of final disposition subsequently
resigns that control under sub. (43 before completion, any reasonable costs of the final
disposition that are encumbered by the individual before resigning and that are not

paid under par. (a) 1. are the liability of the individual. |

*++*NOTE: Please review this subsection carefully. I have combined s. 157.07 (6) and
(7) of the proposed instructions.

(7) JurispicTION. The probate court for the county in which the decedent last
resided has exclusive jurisdiction over matters that arise under this section. \z/

(8) AUTHORIZATION FOR FINAL DISPOSITION. (a) An individual who is of sound
mind and has attained age 18 may voluntarily execute an authorization for final
disposition, which shall take effect on the date of execution. An individual for whom
an adjudication of incompetence and appointment of a guardian of the person is in
effect under ch. 880 is presumed not to be of sound mind for purposes of this

subsection.
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1 (b) An authorization for final disposition may express the declarant’s special
2 directions, instructions concerning religious observances, and suggestions
3 concerning the source of funds for any of the following:
4 1. Arrangements for a viewing. v
5 2. Funeral ceremony, memorial service, graveside service, or other last rite. ‘z/
6 3. Burial, cremation and burial, or other disposition, or donation of the
7 declarant’s body after death. 4
8 (¢) An authorization for final disposition authorizes a representative and one
9 or more named successor representatives to carry out the directions, instructions,
10 and suggestions of the declarant, as expressed in the declarant’s authorization for
11 final disposition. ¥~ ’
12 (d) An authorization for final disposition shall meet all of the following
13 requirements: g
14 1. List the name and last—-known address, as of the date of execution of the
15 authorization for final disposition, of each representative and each successor
16 representative named, and be signed by each representative and each successor
17 representative named.

#+NOTE: The instructions seem to require that the representative, successor
representative, declarant, and witnesses all sign at the same time, which might be
difficult and cumbersome to achieve. ¥

18 2. Be signed and dated by the declarant. 4
2-

{@ 3. Be witnessed by fﬁnesses who each have attained age 18 and who are
20 not related by blood, marriage, or adoption to the declarant, or be acknowledged
21 before a notary public.“’f
22 (e) No health care provider, funeral director, crematory authority, employee of

23 a funeral director or crematory authority, or member of the clergy may serve as a
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representative under the requirements of this subsection unless he or she is related

to the declarant by blood, marriage, or adoption.

++*NOTE: I have specified “under the requirements of this subsection” for this
provision because otherwise there is a conflict with both subs. (2) (h) and (8) (¢) 1. b.

(f) An authorization for final disposition may be in the following form: ¢
AUTHORIZATION FOR FINAL DISPOSITION

I, .... (print name and address), being of sound mind, willfully and voluntarily
make known by this document my desire that, upon my death, the final disposition
of my remains be under the control of my representative under the requirements of
section 157.056, Wisconsin{S/tatutes, and, with respect to that final disposition only,
I hereby appoint the representative and any successor representative named in this
document. All decisions made by my representative or any successor representative

with respect to the final disposition of my remains are binding.

*+*NOTE: This statement does not require that the representative act in
accordance with the declarant’s desires expressed in the document.

- Name of repreSentative.........o.oc.oiiiuieeiceieceeeeeeeeeeeeeeeeee oo

AQAIESS......cnetetieeeeete et

If my representative dies, becomes incapacitated, resigns, refuses to act, ceases
to be qualified, or cannot be located within the time necessary to control the final
disposition of my remains, I hereby appoint the following individuals, each to act
alone and successively, in the order specified, to serve as my successor

L
representative:
1. Name of first successor representative............occoceeeevereeeeeeoeeeeoeeeeeoeeoeo

AAISS.....eieecete et
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2. Name of second successor representative.........ocevvveeeeiieeeiiieeeeeeeeeeee e eeen,
AQATESS.....eeiiiiiiiee ettt oo et e e e eaes
Telephone NUMDET...........ccccoiiiniiiienree e
SUGGESTED SPECIAL DIRECTIONS......ccoviuvrrieeeeeeiereeeeeeeeeeenseneeeesssesesneees
SUGGESTED INSTRUCTIONS CONCERNING RELIGIOUS

OBSERVANCES. ...ceiiieiiiieetiisi bttt s s st e e sanstnsatnsrasassannnssnsssnestsernosnnsenn
SUGGESTED SOURCE OF FUNDS FOR IMPLEMENTING FINAL DISPOSITION DIRECTIONS AND

INSTRUCTIONS.....tovriininiiiiiiiiiiniiieneneeeeninieannass

«=++NOTE: All of these provisions are “suggested” only; what is intended by this?
If it is intended that the directions, instructions, etc., are subject to reasonableness, it
should say so. In addition, if the “suggested source of funds” is in conflict with s. 157.056
(6), this instruction cyuld not be carried out, and it would be misleading to the declarant
to think it could be.

This authorization becomes effective upon my death. v

I hereby revoke any prior authorization for final disposition that I may have
signed before the date that this document is signed. /

I hereby agree that any funeral director or crematory authority that receives
a copy of this document may act under it. "!Any modification or revocation of this
document is not effective as to a funeral director or crematory authority until the
funeral director or crematory authority receives actual notice of the modification or
revocation. No funeral director or crematory authority may be liable because of
reliance on a copy of this document. %‘;’

The representative and any successor representative, by accepting
appointment under this documegt, assume the powers and duties specified for a

representative under section 157.056, Wisconsin Statutes, including liability for the

reasonable costs of the final disposition of my remains. v/

=»*NOTE: Note that this provision conflicts with sub. (6) (a).
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Signed this ......cccoevieceennnnnn. day of ............ rererenre————————

Signature of declarant..........cccccciiiiiiiiiiiiiiiiiiii s crreeees

I hereby accept appointment as representative for the control of final
disposition of the declarant’s remains. |/

Signature of representative................c....... e eteeeretrerreetartteeteeteeetaeeeaaanennanarrrreranes

I hereby accept appointment as successor representative for the control of final
disposition of the declarant’s remains. {

Signature of first successor representative............cceueenenns eereeeeerreeeesaarteesenene

Signature of second successor representative..........cccccovvvniiiiiniieiiiinie

I attest that the declarant signed or acknowledged this authorization for final
disposition in my presence and that the declarant appears to be of sound mind and
not subject to duress, fraud, or undue influence. I further attest that I am not the
representative or the successor representative appointed under this document, that

~ 18

I am aged at least gighteen, and that I am not related to the declarant by blood,

. .
marriage, or adoption.
. .
Witness (Print NAINE)........c.uviveeiiiiiieiiiitiie et e ee e e e s eet e e eesesssereeeeeesssssnnnns
.
SIGNALUTE..coi it crerrreeeeanas
Address............. et eeeeeeeeeeteeseseeetereeeesaaaa—tetaeeeeen e a—hnteeeeeeeeeseaarrteeeeeeeaanreanaeeeeias

| B2 7 OO UPUUSUPRR R PPRPTRRRPP

. .
Witness (prlnt name) ..........................................................................................

.
SIEIALUTE. c.ci ettt s ettt e e e e e e s e st e e e e e s e nn e e e e e
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Address.....ccccceeenveennnnnnn, e et e e et reeeaeeenrras e e
Date........ Heerrreeeeriee i rare e e s et e et s s bttt e et s e e e s b araaeeean e s rabaaeesreebrrraeessonasanen
State of Wisconsin
County of ......cooovvviviiivcirrinnn.
_On (date)........cceeveeierinieieeiee e , before me personally appeared
{(name ol declavawt)
i ....................... rerrreer et et taeeeenrrranes , known to me or satisfactorily proven to be

the individual whose name is specified in this document as the declarant and who
has acknowledged that he or she executed the document for the purposes expressed
in it. I attest that the declarant appears to be of sound mind and not subject to duress,

/

fraud, or undue influence.
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To Representative Kerkman:

I am continuing to provide you with this draft in preliminary form, because numerous
issues that need resolution have arisen in the course of redrafting the first version to
incorporate the Ohio language.”" I have asked specific questions in ****NOTES
embedded in the text of the draft and have these additional comments or questions: v’

/
1. Ihave entitled the power created in the draft as “control” of final disposition, rather
than a “right,” so as not to confuse the authorization granted with, for instance, a
constitutional right or an entitlement. v

2. The first draft of this request had the following numerous provisions that are not
contained in this draft and that you may wish to include: ¢~

a. Proxy signing on behalf of the declarant. v

b. The requirement that DHFS prepare and provide (&r;_)ées of the sample for&for
distribution to various entitg&ga( plus a statement of explanation.r—

c. The option to not designate a specific representative. ¥

d. Procedures for revocation (these are especially important and are, in this draft,
mentioned only in the form itself). 7

e. Penalties. ¥

3. Since this draft contains a directive, 'm not entirely sure why the provisions are
more appropriately in ch. 157, stats., than in ch. 154, stats. ¥

Please let me know if I may provide you with further assistance with respect to this
draft. v

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E-mail: debora.kennedy@legis.state.wi.us




DRAFTER’S NOTE LRB-3104/P2dn
FROM THE DAK:Imk:pg
LEGISLATIVE REFERENCE BUREAU

December 2, 2005

To Representative Kerkman:

I am continuing to provide you with this draft in preliminary form, because numerous
issues that need resolution have arisen in the course of redrafting the first version to
incorporate the Ohio language. I have asked specific questions in ****NOTES
embedded in the text of the draft and have these additional comments or questions:

1. Thave entitled the power created in the draft as “control” of final disposition, rather
than a “right,” so as not to confuse the authorization granted with, for instance, a
constitutional right or an entitlement.

2. The first draft of this request had the following numerous provisions that are not
contained in this draft and that you may wish to include:

a. Proxy signing on behalf of the declarant.

b. The requirement that DHFS prepare and provide copies of the sample form, plus
a statement of explanation for distribution to various entities.

¢. The option to not designate a specific representative.

d. Procedures for revocation (these are especially important and are, in this draft,
mentioned only in the form itself).

e. Penalties.

3. Since this draft contains a directive, I'm not entirely sure why the provisions are
more appropriately in ch. 157, stats., than in ch. 154, stats.

Please let me know if I may provide you with further assistance with respect to this
draft.

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E-mail: debora.kennedy@legis.state.wi.us




Kennedy, Debora

From: Popp, Sarah

Sent: Tuesday, January 24, 2006 11:24 AM

To: Kennedy, Debora

Subject: FW: DOCS-#13595-v1-Memo_fo_Mark_Paget_re_Disposition_Bil.DOC
Attachments: DOCS-#13595-v1-Memo_to_Mark_Paget_re_Disposition_Bill. DOC

DOCS-#13595-v1-

demo_to_Mark_Pa..
Deborah

Per my call to you. Attached is the lst of 2 emails relating to LRB3104/P2. If there
aren't any questions left with the draft after you review these documents, let's go ahead
and get rid of the preliminary status.

Thanks so much for all of your help.

Sarah




Kennedy, Debora

From: Popp, Sarah

Sent: Tuesday, January 24, 2006 11:27 AM
To: Kennedy, Debora

Subject: FW: Scan from a Xerox WorkCentre Pro
Attachments: Scan001.PDF

Scan001.PDF (1
MB)
Deborah
Attached is the 2Znd attachment relating to LRB 3104/P2. The first part is some answers to
your questions, the second is the actual draft with written changes.
Again, if you have any questions, please do not hesitate to call.

Sarah




MEMORANDUM

TO: Mark Paget
FROM: T. Scott Gilligan
DATE: January 23, 2006

RE: Dispeosition Bill

With regard to the points raised by Debora Kennedy in her December 2, 2005 Drafter’s
Note, I have no problem with characterizing the right of disposition as “control of disposition.”
Whether we refer to it as a “right” or “control” has no real impact on the fact that the holder is
the person with the power and authority to direct the funeral and disposition.

In Section 2 of the Drafter’s Note, Ms. Kennedy notes that the current draft of the Bill
does not address proxies, the preparation of sample forms by DHFS, the option to not designate a
specific representative, procedures for revocation, and penalties. When I prepared changes to the
draft Bill along with my letter of December 19, 2005, I also did not address any of these five
provisions. Ido not believe that any of them are vital to the Bill, but it would certainly be
appropriate to address them. If Ms. Kennedy has suggested language, I will be happy to review
and comment on it.

In the third section of the Drafter’s Note, Ms. Kennedy questions whether it would be
more appropriate to put the Bill in Chapter 154 rather than 157. I do not have any preference one
way or the other with regard to the chapter that the law would appear in.

Mark, if you have any questions, please give me a call.

13595.1
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 Gilligan Law Offices =
. 3734 EasternAvenue =
- Cincinnati, Ohio 45226
. (513)871-6332
- (513) 8714749 Fax

T. Soott Gilligan
- (518) 871-5297 . -
: smth@giﬂigan}.egal.cqm T

' Decemberw,ZOOS »‘ 
- via Fax (414) 453:9860 and Regula Mail | * EEE
. Mark Paget, Exesittive Director AR
“Wisconsin Funetal Directors.Association

- 2300N. Mayfair Road, Suite 595 = -~ -
- Wauwatosa, Wisconsin 53226-1508 .

_RE:  Rightof Disposition Bl
 Dear Mark: s o ’_ AR
o I'roviewed the qubsﬁons{;}ia;t'haj&q:bégn raised on the prch:mﬂary draft of tﬁe'cc}n_troi of
- . final'disposition bill. For the most part, the comments wete very insightful and, based onthe - - -
comments, I have made revisions in the enclosed draft. "My comments to.the questions are as.
~ follows: - TR oL S e
o / Definition of “Estranged” (157.056(1 ): 1 do not agtee with the cominent. .
"o regerding the definition of “estranged.” The commentator felt that the phrase
“emotionally separated” would not necessarily apply to persons who hate each
- other because their emotions would be the same, ie., hatred. I believe the -
. commentator is misinterpreting'the word “separate.” However, to address the -
- concern, [ would suggest that we use the word “alienated” instead of “separated”
. inthedefinion. = . e
2. Order of Priority (157.036(2)(E)): The commentator suggested that instead of
using the kinship priority list'spelled out in Section 852.01(1) of the Wisconsin -~

- Code, it may be easier to utilize the kinship chart set forth in Section 990.001(16),
I agree with this comment and revised thedraft Bill. - T

- Goo Faith Effort ’5}’«, 56(2)(h)); ‘The comémamr indicates that it is not clear
AR in Subsection (h) who is'to make'a good faith effort to locate the next-of-kin, To
- address that concern, I modified Su!:gsectibn, (B) to provide as follows:
‘*Apy mdmduaiéther than an mc}.mdua} %;Sac;iﬁaii under pars. ()
10 (g} who is willing to control the final disposition and who attests.

1728800




R T NP S

DEC-15-2005 Mox 12:44 Py D y o P. 083
SR Gilligan Law Offices’
Méxk?aget B SRR S
*  December 19;2005 .

- Page2 .

V * in writing thf he or she bas made a good~fa1tbeﬁbrt, to no avail, -
| 9 cpuiacrthe individuals under pars. (210 (80

' / Ciiminal Liabi (3)(E i:;Cuxrentiy,ﬁﬁsjpar_a’graphtakesaWaylthef .
: ~ control of final disposifion from any individual who.has been charged with - =~ -
- criminally causing the death of the decedent. However, it also provides thatifthe. - .~
... charges are dismissed or the indjvidual is found not guilty, the control of final
- disposition is restored.” The commentator questions whether the provision -
 restorinig the control is realistic since the disposition would probably have
occurred prior to any dismissal or acquittal. . 0 T T '
/" The commentator is correct thef in nearly every casé, the disposition will have. .
...V .occuned pricr o any resolution of & criminal action. However, in certain cases, -
o ﬁ,ﬁ . this provision could come into play. For example, a family member that is
7 2L acquitted and reacquites the control of final disposition may want to seek ,
e q, BT disinterment and Te-interment at & different cemetery, If the Temains have been -
2 {gg% \' . cremated, the person with the reacquired control of final disposition may seek -

e

"y - Ppossession of the cremated remains. . Therefore, although it is unlikely this -+

O GPoo provision would come into play often, T believe it is sti worthwhile to have the
o Y ‘Rroyisionin"thestamte. R ot e s ‘

o f'ﬁ g"? ' commentator has also listed eight different Wisconsin statites regarding -

g ég\‘x criminal death. -1t would be Iy recomimendation that the right of disposition only . -
oy~ | betaken awayin the event of the criminal offenses listed in Subsections @ .
S CTR T trough (d).. The critninal charges listed in Subsections (e) through (h) all arise
- . outofnegligence as opposed to Intentional or reckless cllpability. Tamnot
./ centain whether we want to deprive a person of control of the final disposition
"~ . - becaisg of negligence. For example, if a parent failed to restrain a child ina -
seatbelt and the child died inan accident, does Wisconsin want to take away that -
parent’s right to arrange the funera] for his or her child? . S T
; - Notification of Dea (157.056(3)¢ 2':.'Thispmgraphtakma'wayaxx S
-~ individual’s control of final disposition if they fail 16 exercise it within two days
- afternotification of the decedent’s death. or within five days after the decedent’s
- death, whichever is later. The commentator asks who is'to performthe =
- notification. T do not think that it is necessary to list-who is to perfoormthe
notification. The important thing is that regardless of who providesthe =
* notification, the notification starts the nuning of the clock. Inimost cases, the
fimeral director will be the one making the notification, However, I do not think
‘We want 1o require notification by the fanieral director in order to start the ticking

of the two-day clock. .-
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6.

* . the probaié courtis to consider in

- Probate Court Petition (157.056(3)()1); This section provides that a petition

- regarding control of the final disposition “may” be filed with the probate court. © - .
~ The commentator asks whether the word “may” should be replaced by the word =~

- “shall”. Twould agree with this change. - - . - . - S L

- Standing to Sue'(: 37.056€3)(c)1): Fhe commentator. questioned the logic of -

.. “having this paragraph since it appears to-contradict the previous portions of the o

- . Bill that set out a prioritized list of who holds control of the final dispogition. -~ -
. However, it should be pointed out that all 1his-section is stating is who may.seek .

probate court intervention, i:e., who has standing to.sue: It does not'siate thata - ..

-~ person filing 2 challenge will'prevail, but only that they have a right to make the .
~ TheBill is designed to give the probate court the ultimate decision onthe control . -
-; . Ofthe final disposition. Therefore, althogh subsection 2 sefs out a priority list,

- . the probate court can supersede that list,’ For example, if the probate court firids
: + that-an authorization for final disposition was obtained by fraud or duress, the = = -

- Judge could set it aside. Additionally, if a question arose as'to whetherthe

decedent bad mental capacity to make a designation, it would be thie probate court -

 that decides the issue.

The cqmmeﬁiatér alsq.qﬁééﬁd;‘iéﬁ whythedcccdmtdunnghis or her'lifeﬁme L
- would seek probate court intervention when the individual could simply sign an

recommend we make the changes s set forth in the attached Bill ©
ssed Desires of ihe Decedent (157.036(3)E2): ‘Orie o the six factors st~

authorization.  The commentator has a valid point.- For that reason, Iwould - -

& 0 esolving a disputs s the expressed written. -
. desires of the decedent. The cotaméntator asked whether this is referringtoa will | -
. “or’an avthorization. If that is the case, the commentator asked the questionasto .
- whether both of these documents would take priority. - o L

" - The short answer to the gorzizﬁt:ﬂia;éz{équésﬁm 1s that a will or a written

authorization that expressed the decederit’s preferences regarding a funeral and .

- disposition do not take precedence.  Other than aratomical gifts which are

bindirg, the Bill fecognizes thiat the decedent does not have absolute control over

funeral and disposition arrangements. While the Bill gives the decedent the -

ability to appoint 4 living individual who can contro! funeral and disposition .
- arrangements, the bottom line is that the decedent's written instructions, whether
they be in a will; au‘ihbﬁzaﬁanbr's‘amt otber docurnent, are not absolute binding

 upon the appointed representative,
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o 'Ihe Bijl.a‘ﬁ;emﬁtszt_é. strike a balance bemeen foﬁowmg the mshes of é'dccé&ent o
- and the emotional needs and resources of survivors., Preferences expressed by a

dent, especially those that were made. years before the decedent’ s death, may

. be impossible, impractical, or emotionally harmful o survivers. For examiple, ifa - ‘

young man signed a document in 1980 stating that he wanted his cremated.

remains to be distributed to a foriuer girlfriend, such a disposition could cause

- great emotional harm to his wife and children 25 years later.” Rather than
~ . requiring absolute-compliance with these insbructions, the Bill provides the
. decedent with a method to control disposition by the appointment ofa

Tepresentative.. However, the appointmiert of 3 representative also allows the ||
‘the funeral honie t6-deal with a person who has flexibility toalter ' -

. plans that are no longer possible, practical or reasonable.

§e§réré{.statféé,‘es'pwiaily out ;aiést,:'ﬁéri'c ﬁght of disposition sfafutés‘}équixing that " -

-written preferences of decedents be sirictly complied with. While most families: = .
.. honor those wishes; there are cases when the expressed preferences of the - . =
. decedent are opposed by all of the family members: In those cases, especially = - -
+ - When thexe is no one to josist that the decedent’s preferences be followed, itis
. often the case that the decedent’s preferences will be ignored. ~- -+~ .

+ 'We believe this Bill sets up a better, more flexible odel. While a decedent no - |
- " longer has absolute control to decide all funeral and ‘disposition arrangements, he
- or she can control most aspects by the appointment of a trasted agent. By this
. method, theréwill be an individual with the power to coritro] arrangements who -
... survives the'decedent and is present to ensure. that the decedent’s wishes are
Cfollowed. 0 e LD Tl T ST

The Bill’s dcsxgn é}so injects ahvmg person ﬁxfb the fineral-arrangements who

- canagree to change a decedent’s preferences that may be impossible, . ‘
 impracticable, or do not meet the rieeds of survivers. For éxample, if a decedent”.
‘had requested a funeral in a church thist no longer exists; the agent can decide on a.

substitute. church. Or, ifa decedent has expressed a preference for a funeral that - .
would cost $8,000; birt left assets totaling only $2,000, the agent would be able to -
alter. the funeral and disposition arrangements and opt for 2.1éss expensive service ~ -

 and disposition. . o
 Eactors (157.056(3(c)2): - The commentator notes that there appears t be'an

overlap between the fourth and sixth factor that the probate court is to ‘consider in

' this subsection. ['agree that the two factors appear to be somewhat duplicative.
- We have del

eted the fourth factor and combined it with the sixth factor to address-
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Bnng a Petmon ( 157.05 6( 5}( c‘ﬁ The commentatar cites the fact thaz paragraph

_(c) contains inconsistent terms. T the first line, it discusses a funeral directorox - -
- crematory amhomty ‘bnngmg an action under this subsection.” Later, it dmcusses T
- .afuneral director or crematory assccxatmn “‘onngmg a petmon under sub. - - -
(3)(4:)1 * To be cousistent, we agree with the commentator that the words “brings -
. anaction” should be rcplaccd by “bnngs a pe:tmon . We have made the change e
- onthe attached dxaﬁ Ball , o ‘

. !ggm;g (152 QSQ{S }(e}} Thc commmter notes that two sections of the carhef
* draft had been combined into this paxagraph (e). 1believe that the revised :

. paragraph(e) Wouici provzdc adéquatc mumty ta ﬁmerai hom,es and
R cremames o

o g};g;lm igg g;osg 1 ;ZZ,QQ&(@)} The commcntator notes that ﬁmeml dxrectors

- and crematory. author:ues who-assurne the control of the disposition or who are . -

~ -appointed by a probate court 10 carry out a disposition should not be res;ponsfble '
. for the cost of the disposition. That i isa vahd pomt and we have wvxscd

: subsechon (6) acccrdmgly

ization A157 056 8 d ’Ihe commentator mtexprcts thz

i mstmctzons fc;r the execunon of the final dlspasmoa mzthcnzatxon as requnmg the o
. 1epresentative, successor rayresentauve, declarant and witnesses to all signat the”
. same time, Ido notagree withi that assessmient. Y'see no indication in the '
. langhiage which wouid require that the signatures all take place at the same time.
. 'Neverthéless, we have revised the sample amhonzatmn formon pages 12 and 13

to u:d:cate the- date(s) that the rcpmsenxaaves sign the f‘orm

X also rec.omend ﬂ:xat subsection 3 be cianﬁed to, mdzcaxe that zt is thc declaraint’s
' signature that must be-witgessed or acknawlcdged before a notary pubh¢
- Cm‘mnﬂy it is not clear whether the signature of the declarant or the signature of
- therepresentative is the one that is subject to the witness or ackmwledgemem

- reqmrcmcnt. We have. added language to clcar up tbat 1ssuc ’ -

o ﬁggluded @e&m@ws i,{i ,,Ojﬁi‘g}} Paragraph (e} pmwdas that no health

care provider, funeral director, crematory authority, employee of a funeral home ©

or crematory authority, or a member of the ¢lergy may serve as 2 répresentative - -
unless they are related by blood, marriage or adoption.” The commentator added

~ lafignage to-that section to indicate that this exclusion only applies to a .
' representative who is appemted, by a final d;sposmon authorization. In other -
- words, these individuals may serve as a representative under subsections (2)(h)
© and (:)(c)i b. We agree with the additional iangaage added by the commentamr

066
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funeral, religious observations and funding should be binding upon the

.. Tepresentative. . As we noted in Section 8 of this lcrtcrahovc, itis themtentkof the |

Bill that the Tepresentative have final authority to make funeral and disposition”

- axrangements and not be abso}utcly bound by the mstmcﬁons of the éeccdcnt.

‘ -'“Ihe commentator also noted that thc statcmcnt m the authnnzauon under wkuch

the representative’ ax:.knawléége habxhiy for the costs of the final dzsposzncn o

. conflicts with subsection 6)a). Subsectmn (G)(a) places the primary -
- respensxbxhty for funeral costs on the estate We have rewsed the amhanzanon

ia.uguagc to address th:s cgncem

Mark, xf you have any questmns regardmg our changes or. cemments please g;ve me a.

TSGAzb

. Enclosure

N ) ization (! 8X(D):. The commentator raxsad several quesﬁons o
: mgaxdmg whether stated pmferemes in the authorization on matters regarding the.

Lawet }

L)
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PRELIMINARY DRAFT - NOT READY FOR INTRODUCTION

AN ACT to create 157.056 of the statutes; relating to: control of final disposition

of certain human remains.

Analysis by the Legislative Reference Bureau

This bill is drafted in preliminary form. An analysis will be included in a
subsequent version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SecTION 1. 157.056 of the statutes is created to read:

157.056 Control of final disposition of certain buman remains. {1)
DEFINITIONS.  {8) “Authorization for final disposition” means a written, signed
document that is acknowledged before a notary public or is witnessed and that is
voluntarily executed by a declarant under sub. (8), but is not limited in form or
substarice to that provided in sub. (8).

(b} “Credential” has the meaning given in s. 440.01 (2) (a).
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SecTion 1

(¢) "Declarant”™ means an individual who executes an authorization for final

. disposition. a /!‘c et 7(& j
(d) “Estranged” means being physically and emotionally @bﬂiﬂd for a period
of time, at the time of the decedent's death, and clearly demonstrating an absence of

due affection, trust, and regard.

«««NoTE: This definition, from the instructions, may be inapt, in part. Two people
who are physically separate from each other and who dislike each other extremely may
not be “emotionally separate” from each other; in fact, they may share the same
emction~-hatred, It seems to me that the language about emotional separation is
unnecessary, given the requirement of a clear demonstration of an absence of due
affection, trust, and regard.

(e) “Final disposition™ means dispesition of a decedent’s remains, including any
of the following:

1. Arrangements for a viewing.

2. A funeral ceremony, memorial service, graveside service, or other last rite.

3. A burial, cremation and burial, or other disposition, or donation of the
decedent’s body.

(f) “Health care provider” means any person who has a credential to provide
health care.

(8 “Member of the clergy” has the meaning given in 5. 765.002 (1).

(h) “Representative” means an individual specifically designated in an
authorization for final dispesition or, if that individual is unable or unwilling to carry
out the declarant’s decisions and preferences, a successor representative designated
in the authorization for final disposition to do so.

(2) INDIVIDUALS WITH CONTROL OF FINAL DISPOSITION: ORDER. Except as provided
in sub. (3}, any of the following, as prioritized in the following order, who is at least
18 years old and has not been adjudicated incompetent under ch. 880, may control

final disposition, including the location, manner, and conditions of final dispositior:

P. 06§
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(8) A representative of the decedent acting under the decedents authorization

for final disposition that conveys to the representative the control of final disposition.

(b) The surviving spouse of the decedent.

{¢) The surviving child of the decedent, unless more than one child of the
decedent survives. In such an instance, the majority of the surviving children has
control of the final disposition, except that fewer than the majority of the surviving
children may control the final disposition if that minority has used reasonable efforts
to notify all other surviving children and is not aware of oppesition by the majority
ta the minority’s intended final disposition.

(d) The surviving parent or parents of the decedent or a surviving parent who
is available if the other surviving parent is unavailable after the available surviving
parent has made reasonable efforts to locate him or her.

(e) The surviving sibling of the decedent, unless more than one sibling of the
decedent survives. In such an instance, the majority of the surviving siblings has
control of the final disposition, except that fewer than the majority of the surviving
siblings may control the final disposition if that minority has used reasonable efforts
to notify all other surviving siblings and is not aware of opposition by the majority
to the minority's intended final disposition.

{f) In descending order, an individual in the class of the next degree of kinship

specified in s. W Y70, 90 (f £ )

*+=NoTE: I would suggest that this order of kinship, which s for division of
property If a decedent dies without making a will. is much more complex, less easy to
understand, and appears to be less appropriate than the degrees of kinship specified in
5.990.001 (36}, stats: it also is confusing in relation to the order already set forth under
pars. (a) to (e) of this subsection,

(g) The guardian of the person, if any, of the decedent.
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1 {(h) Any individual other than an individual specifi pars. (a) to (g) who
2 is willing to control the final disposition and who attests in writing thata good-faith
3 effort hesbeesmande, to no avail, to contact the individuals under pars. (a) to (g).

+++NOTE: Is this individual supposed to make the good—faith effort? If this issue
is not clarified, it is entirely uncertain who must pecform this task.

4 (3) EXCEPTIONS. (8) All of the following are exceptions to any control conferred

5 under sub. (2):

6 1. The disposition of any unrevoked anatomical gift made by the decedent

7 under 5. 157.06 (2} or made by an individual other than the decedent unders. 157.06

8 (3) or (4).

9 2. Any power or duty of a coroner, medical exarniner, or other physician licensed
10 to perform autopsies with respect to the reporting of certain deaths, performance of
11 autopsies, and inquests under ch. 979.

12 (b) Nome of the following is authorized under sub. (2) to control the final
13 disposition:
14 1. Anindividual whe is otherwise authorized to control final disposition under

15 the order of priority of individuals specified in sub. (2) but who has been charged with
16 any of the following in connection with the decedent’s death and the charges are
17 known to the funeral director or crematory authority, unless the charges are
18 dismissed or the individual is found not guilty of the offense:

**NOTE: Is the "unless” clause realistic here, ie., does final disposition of a body
usually await a trial (with possible appeal) and a finding of not guilty?

19 a. First~degree intentional homicide under s. 940.01 (1).
20 b. First~degree reckless homicide under s. 940,02,
21 ¢. Second—degree intentional homicide under s. 940.05.

22 d. Second-degree reckless homicide under s. 940.08.
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1 vicious animal under s.
2
3 peration or handling of a dangerous weapon,
4
5 cle or firearm under s. 940.09
6 e under s. 940.10
#+=NOTE: This state does not have the crime of voluntary manslaughter, as Ohio
apparently does: please review the crimes that [ have specified instead. Please also note
that several of these crimes apply to the death of an unbom child; is that what you intend?
7 2. An individual who is otherwise autharized to control final disposition under

8 the order of priority of individuals specified in sub. (2) but who fails to exercise this
9 authorization within 2 days after he or she is notified of the decedent's death or

10 within § days after the decedent's death, whichever is later.
++NOTE: Again, who is to perform the task of notifying individuals specified in sub,

2N
11 3. The decedent’s spouse, if an action under ch. 767 to terminate the marriage
12 of the spouse and the decedent was pending at the time of the decedent’s death.
13 4. An individual for whom a determination is made under by the probate court

14 under par. (c} 2. b. that the individual and the decedent were estranged at the time
15 ofdeath

16 (c) If the individuals specified in sub. (2) are unable to agree on the final
17 disposition, the probate court that has jurisdiction for the county in which the
18 decedent resided at the time of his or her death may designate an individual as most
19 fit and appropriate to control the final disposition. All of the following apply to a
20 designation made under this paragraph:

21 1. A petition regarding control of the final dispositior: ié@:f/ e filed with the

22 probate court by asy-ef-thedetovwing—
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*>+*NOTE: Shouldn't “may” in this provision be *shall?” It appears to be the only way
In which the Issue is preperly before the probate court. at least according to the
instructions.

Jout

; a relative of the decedent; an individual seeking
control of the final disposition who claims a closer personal relationship to the
decedent than the decedent's next of kin, who has lived with the decedent, and who
was not in the employ of the decedent or the decedent’s family; or, if 2 or more
individuals who are otherwise authorized to control the final disposition under the
order of priority of individuals specified in sub. (2) carmot, by majority vote, decide

conicerning the final disposition, any of those individuals or the funeral director or

O B N ™G o W N

crematory authority that possesses the decedent’s remains.

= NotE: I'do not understand this paragraph. Why would the decedent file a
petition with the probate court eather than signing an authorization? TIs this paragraph
supposed to apply if any individual specified under sub. (2) disagrees, or only if an
individual in a particular group under the order of priority disagrees with other members
of ‘that group? If the former, this paragraph seems to mean that a decedent’s
otherwise-valid authorization, or the order of prioxity of individuals, has no meaning if
others disagree with it. If thatis the case, what is the purpose of sub, (2)7

10 2. The probate court may consider all of thé: following:

11 a. The reasonableness and practicality of the proposed final disposition.

12 b. The degree of the personal relationship between the decedent and each of the
13 individuals claiming the right of final disposttion, including whether the decedent
14 was estranged from any of the individuals.

15 c. Except as provided in subd, 3., the desires of the individual or individuals
16 who are ready, able, and willing to pay the cost of the final disposition.

17

18

18 5{ @. The express written desires of the decedent,

R P 0 A
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*r+"NOTE: What does this language mean? Is it referrifig to a will or to an
authorization of the decedent? If so, wouldn't either of those documents take priority?

_ E.# The degree to which any propoesed disposition/would permit maximum

Awanhy membors, £ricuds ond G710 ars
participation by M who wish to pay final réspects to the decedent.
~+*Note: How is this provision different from d., above?

3. An individual’s payment or agreement to pay for all or part of the costs of final
disposition, or the fact that an individual is the personal representative of the
decedent, does not, by itself, provide the individual any greater opportunity to
control the final disposition than the individual otherwise has under this section.

(4) DECLINING TO EXERCISE CONTROL OR RESIGNING CONTROL. An individual who
is otherwise authorized to control final disposition under the order of priority of
individuals specified in sub. (2) or who is designated under sub. (3) () may accept the
control, may decline to exercise the control, or may, after accepting the control, resign
it.

(5) LiaBniry oF FUNBRAL DIRECTOR OR CREMATORY AUTHORITY. (a) If inability to
agree exists among any individuals, as specified in sub. (3} (©) (intro.), no funeral
director or crematory authority is liable for his or her refusal to accept the decedent’s
remains, to inter or otherwise dispose of the decedent’s remains, or to complete the
arrangements for the final disposition unless specifically directed to do so under an
order of the probate court or unless the individuals in disagreement present the
funeral director or crematory authority with a written agreement, signed by the
individuals, that specifies the final dispositior.

(b) A funeral director or crematory authority that retains the remains of a
decedent for final disposition before individuals specified in sub. (3) (¢) {intro.) reach

agreement or before the probate court makes a final decision under sub, (3) (c) may

embalm or refrigerate and shelter the remains while awaiting the agreement or the

‘
{

1
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probate court's decision and may add the cost of embalming or refrigeration and

shelter, as appropriate, to the final disposition costs. @ ;,,ml N TN

(c) If a funeral director or crematory authority brings tern under W,

& ,56.01C) | _
sthaadiion, the funeral director or crematory authority may add reasonable legal

fees and court costs assoclated with bringing a petition under sub. (3) (¢} 1. to the cost
of final disposition,

+NoTE: This paragraph uses the language “brings an action under this
subsection.” Usually that language refers to a sult of some kind, but this subsection has
no provision for a suit. Is it, instead, referring to bringing a petition under sub. (3) (¢)?

(d) This subsection may not be construed to require or otherwise impose a duty

a potidos vntles &

upon a funeral director or crematory authority to bring asaetien under this
subsEetion, and a funeral director or crematory authority ma:z not be held criminally

. P ﬂg -
or civilly liable for failing or omitting to bring mﬁen under Q&s subsection.

===NoTE: Please see the ****Note under par. (c). 7% "74’

{e) In the absence of written notice to the contrary from an individual who
claims control of the final disposition because of precedence under the order of
priority of individuals specified under sub. (2), no funeral director or crematory
authority, who relies in good faith on instructions concerning the final disposition
from another individual who first clabms control of the final disposition but has less
precedence under the order of priority of individuals specified in sub. (2}, and who
acts or omits to act in accordance with these instructions, is civilly or criminally lable
or may be found guilty of unprofessional conduct for the action or omission.

~ =«Note: Please review this provision carefully. I have combined s. 157.07 (4} and
{5) of the proposed instructions.

(6) LiABILITY FOR COSTS OF FINAL DISPOSITION. (a) Liability for the reasonable
costs of the final disposition is as follows:

1. From the decedent's estate, as specified under s. 859.25 (1).

e

<

ot.3¢) I
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2. From the individual or individuals exercising control of final disposition, for

any claims remaining after payment is made under subd. 1., ;xTeRas provided in

par. (b).

esesNoTE: What if the individual exercising control, or whe has been designated by
the probate court to exercise control, is the funeral director or crematory authority?

{b) If an individual who first exercises control of final disposition subsequently
resigns that control under sub. (4) before completion, any reasonable costs of the final
disposition that are encumbered by the individual before resigning and that are not
paid under par. (a) 1. are the liability of the individual.

evesNoTR: Please review this subsection carefully. I have combined s. 157.07 (6) and
{7} of the proposed instructions.

(7) JurispicTioN. The probate court for the county in which the decedent last
resided has exclusive jurisdiction over matters that arise under this section.

(8) AUTHORIZATION FOR FINAL DISPOSITION. (a) An individual who is of sound
mind and has attained age 18 may voluntarily execute an authorization far final
disposition, which shall take effect on the date of execution. An individual for whom
an adjudicarion of incompetence and appointment of a guardian of the person is in
effect under ch. 880 is presumed not to be of sound mind for purposes of this
subsection,

{b) An authorization for final disposition may express the declarant’s special
directions, instructions concerning religious observances, and suggestions
concerning the source of funds for any of the following: |

1. Arrangements for a viewing.

2, Funeral ceremony, memorial service, graveside service, or other last rite,

3. Burial, cremation and burial, or other disposition, or donation of the

declarant’s bedy after death.

<o
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SECTION 1
{¢) An authorization for final disposition authorizes a representative and one
or more named successor representatives to carry out the directions, instructions,
and suggestions of the declarant, as expressed in the declarant’s authorization for
final disposition.
(d) An authorization for final disposition shall meet all of the following
requirements;
1. List the name and last-known address, as of the date of execution of the
authorization for final disposition, of each representative and each successor
representative named, and be signed by each representative and each successor

representative named.

+»#+sNoTe: The instructions seem to require that the representative, successor
representative, declarant, and witnesses all sign at the same time, which might be
difficult and cumbersome to achieve.

2. Be signed and dated by the declarant.

3. mtnessed“gy 2 witnesses who each have attained age 18 and who are not
related by blood, marriage, or adoption to the declarant, or be acknowledged before
a notary public.

{e) No health care provider, funeral director, crematory authority, employee of
a funeral director or crematory authority, or member of the clergy may serve as a
representative under the requirements of this subsection unless he or she is related
to the declarant by blood, marriage, or adoption.

s»«NoTe: 1 have specified "under the requirements of this subsection” for this
provisian because otherwise there is a confiict with both subs. (2) ) and (3) (&) 1. b.

{(f) Anauthorization for final disposition may be in the following form:

AUTHORIZATION FOR FINAL DISPOSITION
L ... {(print name and address), being of sound mind, willfully and voluntarily

make known by this document my desire that, upon my death, the final disposition

Fie srymatere € Fo dectrmit be
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of my remains be under the control of my representative under the requirements of
section 157.056, Wisconsin statutes, and, with respect to that final disposition only,
I hereby appoint the representative and any successor representative named in this
document. All decisions made by my representative or any successor representative

with respect to the final disposition of my remains are binding,.

*eNOTE: This statement does. not require that the representative act in
accordance with the declarant’s desires expressed in the document.

_ ;
Name of representative..........covo.ooovvoooooon, et e e ar s ea e
AGALESS. oo st cen oo e rreneern it e byt rar e erreresas
Telephone number.........ocvovveveroneooo virene e siars et reneane rerrecerresararees

If my representative dies, becomes incapacitated, resigns, refuses to act, ceases
to be qualified, or cannot be located within the time necessary to control the final
disposition of my remains, I hereby appoint the following individuals, each to act
alone and successively, in the order specified, to serve as my successor
representative:

1. Name of first successor representative..................._____ TR .

AddAress....cueueneenremneen T kb b e b s ke bt ae veenevner e tevearen

SUGGESTED INSTRUCTIONS CONCERNING RELIGIOUS

VANCES
OBSERVANCES.....ococivviisinienenan,, ereee riksrens e e e et
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SECTION 1

SUGGESTED SOURCE OF FUNDS FOR IMPLEMENTING FINAL DISPOSITION DIRECTIONS AND

.
INSTRUCTIONS 1eiiieiiticiiiirc s ceciees e s n s assnnn s

+**NOTE: All of these provisions are "suggested” only; what is intended by this?
If it is intended that the directions, instructions, etc., are subject to reasonableness, it
should say so. In addition, if the “suggested source of funds® is in conflict with s. 157.056
{8), this instruction could not be carrled out. and it would be misleading to the declarant
to think it could be.

This authorization becomes effective upon my death.

I hereby revoke any prior authorization for final disposition that I may have
signed before the date that this document is signed.

I hereby agree that any funeral director or crematory authority that receives
a copy of this document may act under it. Any modification or revocation of this
document is not effective as to a funeral director or crematory authority until the
funeral director or crematory authority receives actual notice of the modification or
revocation. No funeral director or crematory autharity may be liable because of
reliance on a copy of this document.

The representative and any successor representative, by accepting
appointment under this document, assume the powers and duties specified for a
representative under section 157.056, Wisconsin statutes, including liability for the
reasonable costs of the final disposition of my remains. /€ my «otete Aay

VA lrchaat ALty I KAy Far Hhose ooty
v NGTE: Nore that this provisian conflicts with sub. (6) (a).

Signied ‘this st Ay OF i
SIGORLUTE Of AECIALANC oo

I hereby accept appointment as representative for the control of final
disposition of the declarant’s remains.

Signature of representative............ooo et ve e e a et

5,‘7ﬂ«€’€ Ay ’”«6;’%%4‘1‘?0'{ ’7}‘615 - - ’- - - "/*7 o7 . - e o=

P

PERRon




M0

12:45 PM P. 0

L.RB-3104/P2
2005 ~ 2006 Legislature -l3 e | DAK:Imk:pg
Secmion 1

Sf)«'d a:., sectesrar lapramtnFiie PH3 o . "‘/‘t:? of T - -
I hereby accept appointment as successor representative for the control of final

dispoesition of the declarant’s remains.
Signature of first SUCCESSOT TePreSentAtiVe. ... ........c.oveeitievenisie s sesesiie s eessess e ene

Signature of second SUCCESSOT TEPTESENTALIVE. ... .vvvversee eersrss e seersese et eesssenerses

I attest that the declarant signed or acknowledged this authorization for final
disposition in my presence and that the declarant appears to be of sound mind and
not subjecrt‘to duress, fraud, or undue influence. I further attest that I am not the
representative or the successor representative appointed under this document, that
I am aged at least 18, and that I am not related to the declarant by blood, marriage,
or adoption.

Witness (print name)........ e enb e aeesEeeee SR tehaAbra St Ra R st et h e ee s eneenrmneren

SIBNALUTE. ...cvcvveeeverieenrsnsesisesscsssressssasasssesssessmanesrons
AAPESS....oercectiitsi e eve s sre sttt s s et s etttk

Date.oooonnnn.

it rin
Witness T NAME) . riiirnnenn. veeeres AT ER A TS YeR RN Rs et RO SR SO R o enarmnnneens
Signature..................

Dace‘............‘....‘..........,......‘.....,,,.g..@.,,.,.,f“,m 555555 Beeetear vy Seearriceesasrsrnesan

State of Wisconsin
County of e,

On (date) .o, before me personally appeared

{name of declarant).......coeeovmveeeini... UV , known to me or

st
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SecrioN 1
satisfactorily proven to be the individual whose name’is specified in this document
as the declarant and who has acknowledged that he or she executed the document
for the purposes expressed in it. I attest that the declarant appears to be of sound
mind and not subject to duress, fraud, or undue influence.

Notary publiC... ...t e

My COMUMISSION eXPIres. .....ovvvr e riresneamrrsines vreree i et s an e a e s

e

Pl



