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1 AN ACT to create 1 M the statutes; relating to: control of final disposition

y . . ; {E I . . & B Wa LS
2 ) of certain human remamsﬁ ' Lﬁ»&ﬁ ?MWM 28 (3"& n “”‘gﬂf
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Analysis by the Legislative Reference Bureau

This bill is drafted in preliminary form. An analysis will be included in a
subsequent version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: /

=
SECTION 1. 15%856/of the statutes is created to read:

3
4 X@Contrcl of final disposition of certain human remains. (1)

hY

DEFINITIONS. (a) “Authorization for final disposition” means a written, signed

5

; document that is acknowledged before a notary public or is witnessed and that is
:

§ voluntarily executed by a declarant under sub. (8), but is not limited in form or

3% substance to that provided in sub. (8).

i Y

\ (b) “Credential” has the meaning given in s. 440.01 (2) (a).

S ———
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SECTION 1
1 (¢) “Declarant” means an individual who executes an authorization for final
2 disposition.
2\ « » . . . SR _—
3 (d) “Estranged” means being physically and emotionally Separat §for a period
£
4 of time, at the time of the decedent’s death, and clearly demonstrating an absence of

///:l:ﬁ OTE This definition, from the mstructmns

5 due affection, trust, and regard. J%
be inapt, in part Two people l ‘
|

not_be. “emotionally separate ; 3
e otmn———hatred abetit emotlonal separation is

unnecessary,.givei the requirement of a clear démonstration of an absence of due
affec o0, trust, and regard, s )

TGOS .
mﬁwwkmmww&

6 (e) “Final disposition” means disposition of a decedent’s remains, including any

7 of the following:

8 1. Arrangements for a viewing.
9 2. A funeral ceremony, memorial service, graveside service, or other last rite.
10 3. A burial, cremation and burial, or other disposition, or donation of the
Z 11 decedent’s body.
| 12 (f) “Health care provider” means any person who has a credential to provide

13 health care.

14 (g) “Member of the clergy” has the meaning given in s. 765.002 (1).

15 (h) “Representative” means an individual specifically designated in an
16 authorization for final disposition or, if that individual is unable or unwilling to carry
17 out the declarant’s decisions and preferences, a successor representative designated
18 in the authorization for final disposition to do so.

19 (2) INDIVIDUALS WITH CONTROL OF FINAL DISPOSITION; ORDER. Except as provided
20 in sub. (3), any of the following, as prioritized in the following order, who is at least
21 18 years old and has not been adjudicated incompetent under ch. 880, may control

22 final disposition, including the location, manner, and conditions of final disposition:
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SECTION 1

(a) A representative of the decedent acting under the decedent’s authorization
for final disposition that conveys to the representative the control of final disposition.

(b) The surviving spouse of the decedent.

(c) /The surviving child of the decedent, unless more than one child of the
decedent survives. In such an instance, the majority of the surviving children has
control of the final disposition, except that fewer than the majority of the surviving
children may control the final disposition if that minority has used reasonable efforts
to notify all other surviving children and is not aware of opposition by the majority
to the minority’s intended final disposition.

(d) The surviving parent or parents of the decedent or a surviving parent who
1s available if the other surviving parent is unavailable after the available surviving
parent has made reasonable efforts to locate him or her.

(e) The surviving sibling of the decedent, unless more than one sibling of the
decedent survives. In such an instance, the majority of the surviving siblings has
control of the final disposition, except that fewer than the majority of the surviving
siblings may control the final disposition if that minority has used reasonable efforts
to notify all other surviving siblings and is not aware of opposition by the majority
to the minority’s intended final disposition.

(f) In descending order, an 1nd1v1dual in the class of the next degree of kinship

f""“““ m 3
specified in s. 85207 Q% é.,ﬁ

&

A »a‘”"’f
7/ #+:NOTE: I would suggest that this order of kinship, which is for division of ™
property if a decedent dies"without making a will, is-nTic ‘ﬁnore complex;-less easy to :

of kinshi spec1ﬁed in

s

. understand, and appears to bei§§§ appropriate ‘than the d Yoo
% s. 990. 001 (16), “stats.; ;it alsois confusing in relation to the order already setforth under ,
\_.pars- (@) to (e) of this subsectlon '

(g) The guardian of the person, if any, of the decedent.
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12
13
14

20
21

22

(3) ExcEPTIONS. (a) All of the following are exceptions to any control conferred
under sub. (2):

1. The disposition of any unrevoked anatomical gift made by the decedent
under s. 157 .06((/2) or made by an individual other than the decedent under s. 157.06
3 or @Y

2. Any power or duty of a coroner, medical examiner, or other physician licensed
to perform autopsies with respect to the reporting of certain deaths, performance of
autopsies, and inquests under ch. 979.

(b) None of the following is authorlzed under sub (2) to control the final

“%J*»\
£/ 5

\
disposition: 7 %}gaﬁ ﬁ“ o f&f»&w Aol Cn =5 (2 f?g: )
IMual who is otherwise authorized to control final disposition under

the order of priority of individuals specified in sub. (2) but who has been charged with

any of the following in connection with the decedent’s death and the charges are

a. First-degree intentional homicide under s. 940.01 (1).
b. First-degree reckless homicide under s. 940.02.
c. Second-degree intentional homicide under s. 940.05.

d. Second-degree reckless homicide under s. 940.06.
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1 e. Homicide resulting from negligent control of a vicious animal under s.)

2 940.07. e

.

i3 f. Homicide by th aé’gllgent Operatlonan dling of a-dar
4 explosives, orgﬁiff e under s. 940.08. #

- R

WIWM .

5 ¢g‘” Himlclde by intoxicated use of a Vehlcle or firearm undér-s. 940.09.
% 6 Mﬁ’”‘ - h. Homicide by the negligent operation of a vehicle under s. 940.10. RW&MT’
% that several.oft] ‘se cnmes apply to the death of an unborn child; is that what you mteli?l y i
7 2. An individual who is otherwise authorized to control final disposition under
8 the order of priority of individuals specified in sub. (2) but who fails to exercise this
9 authorization within 2 days after he or she is notified of the decedent’s death or
10 within 5 days after the decedent’s death, whichever is later.
g 11 3. The decedent’s spouse, if an action under ch. 767 to terminate the marriage
| 12 of the spouse and the decedent was pending at the time of the decedent’s death.
13 4. An individual for whom a determination is made under by the probate court
14 under par. (c) 2. b. that the individual and the decedent were estranged at the time

15 of death.

16 (c) If the individuals specifie

17 disposition, the probate court that has Jhmsdictmn for the county in which the
18 decedent resided at the time of his or her death may designate an individual as most
19 fit and appropriate to control the ﬁnai disposition. All of the following apply to a

20 designation made under this paragraph

i‘@ 1
! 4
22 probate court by any of the following: ; /"“““\

¥

et1t10n regarding control of the final dlsposmon% be} filed Wlth the
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SECTION 1

7

/ in wh B
@ instructiGns.

e i

control of the final disposition who claims a closer personal relationship to the

3
4 decedent than the decedent’s next of kin, who has lived with the decedent,.and who
L
6 individuals who are otherwise authorized to control the final disposition under the
7 order of priority of individuals specified in sub. (2) cannot, by majority vote, decide
8 concerning the final disposition, any of those individuals or the funeral director or
9 crematory authority that possesses the decedent’s remains.
e MM*NO’I‘E I do not understand this paragraph _Why would the decedent file ak
/ petition with the probate court rather than 31gn ng-an at thonzatmn" Is tl:’ﬂ’ paragraph
-/ supposed 6" apply if any individual specified undet ,0r only if an
? mlelduéf in a particular grcup under-the priori vit other members 1
of that§ group? If the-former, this paragraphems to_mean that a decedent’s
e otherwise=valid authonzatmn or the order of priority of individuals, has-no meaning if
A others disagree with it. If that is the case, what is the purpose of sub. (2)‘7 e
10 2. The probate court may consider all of the following:
11 a. The reasonableness and practicality of the proposed final disposition.
12 b. The degree of the personal relationship between the decedent and each of the
13 individuals claiming the right of final disposition, including whether the decedent
14 was estranged from any of the individuals.
15 c. Except as provided in subd. 3., the desires of the individual or individuals
16 who are ready, able, and willing to pay the cost of the final disposition. }
717 d The convw%ﬂwand needs of other-families-and friends mg,;ylsh to pay -
. 18“ final respects to the decedent T

19 i . The express written desires of the decedent.
19) (S Theexp

s
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7 J ’ )
w**ﬁOTE Wlat does this language mean‘? Is 1t B @g '
authorization of the decedenﬁw%fﬁs@i” ouldn 't eithes o Hents take prlorfﬁy'f‘g J

. The degre; to which any pro ,osed ﬁnal disposition would permit maximum

' A z:% )
@ i final respects to the decedent.
<
3 3. Anindividual’s payment or agreement to pay for all or part of the costs of final
4 disposition, or the fact that an individual is the personal representative of the
5 decedent, does not, by itself, provide the individual any greater opportunity to
6 control the final disposition than the individual otherwise has under this section.
7 (4) DECLINING TO EXERCISE CONTROL OR RESIGNING CONTROL. An individual who
8 is otherwise authorized to control final disposition under the order of priority of
9 individuals specified in sub. (2) or who is designated under sub. (3) (c) may accept the
10 control, may decline to exercise the control, or may, after accepting the control, resign
11 it.
12 (5) LIABILITY OF FUNERAL DIRECTOR OR CREMATORY AUTHORITY, (a) If inability to
13 agree exists among any individuals, as specified in sub. (3) (c) (intro.), no funeral
14 director or crematory authority is liable for his or her refusal to accept the decedent’s
15 remains, to inter or otherwise dispose of the decedent’s remains, or to complete the
16 arrangements for the final disposition unless specifically directed to do so under an
17 order of the probate court or unless the individuals in disagreement present the
18 funeral director or crematory authority with a written agreement, signed by the
19 individuals, that specifies the final disposition.
20 (b) A funeral director or crematory authority that retains the remains of a
21 decedent for final disposition before individuals specified in sub. (3) (c) (intro.) reach
22 agreement or before the probate court makes a final decision under sub. (3) (c) may

23 embalm or refrigerate and shelter the remains while awaiting the agreement or the
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T ,4 ATE i 2, ; fiéi‘ § é)
I o
1 probate court’s decision and may add the cost of embalming or refngeratmn andf e

shelter, as appmprlate tf) the final disposition costs.

/ 'the funeral director or crematory authorlty may add reasonable Iegal { 3% bl

TE:

EE2 23

7~ Subsect

T

W‘zﬁi*%iﬁz&

o under A
%

wxP?OT l6ase &QW*&}@%W’% T 2.

11 (e) In the absence of written notice to the contrary from an individual who

Z 12 claims control of the final disposition because of precedence under the order of
13 priority of individuals specified under sub. (2), no funeral director or crematory
14 authority, who relies in good faith on‘ instructions concerning the final disposition
15 from another individual who first claims control of the final disposition but has less
16 precedence under the order of priority of individuals specified in sub. (2), and who
17 acts or omits to act in accordance with these instructions, is civilly or criminally liable
18 or may be found guilty of unprofessional conduct for the action or omission.

**%NOTE Please-review prowsmmfefnf@mijmvg«éﬁrﬁﬁﬁm &%ﬁ”’g&%}”m
/ (5) ofthe proposed mstructmnséwww

o,

19 (6) LIABILITY FOR COSTS OF FINAL DISPOSITION. (a) Liability for the reasonable

20  costs of the final disposition is as follows:

21 1. From the decedent’s estate, as specified under s. 859.25 (1).
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1 exercising control of final disposition, for
,
2 any claims remaining after payment is made under subd. 1., except as provided in
3
er’ s signated by /??
the probaté-eourt to e exermse control, is the funeral dir ;;t,or .or-erematory authority?
4 (b) If an individual who first exercises control of final disposition subsequently
5 resigns that control under sub. (4) before completion, any reasonable costs of the final
6 disposition that are encumbered by the individual before resigning and that are not
7 paid under par. (a) 1. are the liability of the individual. 0
~NorF: Pleas is subsection carefully. Lhave combined. s 157.076 and 7
(7) ofthe proposed mstructmnv :
8 (7) JURISDICTION. The probate court for the county in which the decedent last
9 resided has exclusive jurisdiction over matters that arise under this section.
10 (8) AUTHORIZATION FOR FINAL DISPOSITION. (a) An individual who is of sound
E 11 mind and has attained age 18 may voluntarily execute an authorization for final
12 disposition, which shall take effect on the date of execution. An individual for whom
13 an adjudication of incompetence and appointment of a guardian of the person is in
14 effect under ch. 880 is presumed not to be of sound mind for purposes of this
15 subsection.
16 (b) An authorization for final disposition may express the declarant’s special
17 directions, instructions concerning religious observances, and suggestions
18 concerning the source of funds for any of the following:
19 1. Arrangements for a viewing.
20 2. Funeral ceremony, memorial service, graveside service, or other last rite.
21 3. Burial, cremation and burial, or other disposition, or donation of the

22 declarant’s body after death.
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1 (¢) An authorization for final disposition authorizes a representative and one
2 or more named successor representatives to carry out the directions, instructions,
3 and suggestions of the declarant, as expressed in the declarant’s authorization for
4 final disposition.
5 (d) An authorization for final disposition shall meet all of the following
6 requirements:
7 1. List the name and last-known address, as of the date of execution of the
8 authorization for final disposition, of each representative and each successor
9 representative named, and be signed by each representative and each successor
10 representative named. . //;Q

»sNOTE: The 1nstruct10ns seem to require-that the representative, suceessor X
representfitlve declarant, and Wl sighi-at-the"§ame time, wlmd’f”‘imght be yj
\__difficult an%”é‘f’ﬁﬁW e to achieve.

g}i} 2. Be 51gnedand dated by the declaranAV'\ AT U AR W P, ws% nati &a WO
2) ZBe witnessed by 2 witnesses who each have attamed age 18 and v Who are not

related by blood, marriage, or adoption to the declarant, or @acknowledged before

®
) . TEE BT 10- uf
@ a notary pubhc;(/z"i NE&E | ! }

15 (e) No health care provider, funeral director, crematory authority, employee of
16 a funeral director or crematory authority, or member of the clergy may serve as a
17 representative under the requirements of this subsection unless he or she is related
18 to the declarant by blood, marriage, or adoption.

ts ot tms subsectmn for this ™ w«

AUTHORIZATION FOR FINAL DISPOSITION T
20 L .... (print name and address), being of sound mind, willfully and voluntarily

21 make known by this document my desire that, upon my death, the final disposition
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of my remains be under the control of my representative under the requirements of

aglcaX-©
(57055

Wisconsin statutes, and, with respect to that final disposition only,
I hereby appoint the representative and any successor representative named in this

section

document. All decisions made by my representative or any successor representative
with respect to the final disposition of my remains are binding.

***NOTE This t@mm”ﬁn”‘e‘s;}not require M repre
accordénce with-theé declarant’s desires ‘expressedin the document i S

Name of 1epPreSentative. .........coovovovoveiee i

AQATESS.....ee e

If my representative dies, becomes incapacitated, resigns, refuses to act, ceases
to be qualified, or cannot be located within the time necessary to control the final
disposition of my remains, I hereby appoint the following individuals, each to act
alone and successively, in the order specified, to serve as my successor
representative:

1. Name of first successor representative.............ooooveoevooooeooooooo

AATeSS. ...

SUGGESTED INSTRUCTIONS CONCERNING RELIGIOUS

OBSERVANCES. ....citiiiiititiiiicicce et
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1 SUGGESTED SOURCE OF FUNDS FOR IMPLEMENTING FINAL DISPOSITION DIRECTIONS AND

2 INSTRUCTIONS

Ifiti 1ntended that the" (in"ectlon ‘instructions, ete. Mb to reako leness, it %

g’ shmgld say.so~In addition, if the uggested Soure o“f'@funds Wt}l 's: 157.056 ;
(6), thJS lnstructlon could not be'earried-oi and it would be mis eading to the declarant

3 This authorization becomes effective upon my death.
4 I hereby revoke any prior authorization for final disposition that I may have
5 signed before the date that this document is signed.
6 I hereby agree that any funeral director or crematory authority that receives
7 a copy of this document may act under it. Any modification or revocation of this
8 document is not effective as to a funeral director or crematory authority until the
9 funeral director or crematory authority receives actual notice of the modification or
10 revocation. No funeral director or crematory authority may be liable because of
§ 11 reliance on a copy of this document. X s}, B¢
12 The representative and any su}.é’égr/epresentative by accepting
13 appointment under this document, ass"ume the powers and duties specified for a
@1 representative under section W Wlsconsm statutes, 1ngh;d1gg liability for rthe
A ~% %@%&g aesete of mrug )
15 reasonable costs of the final disposition of my remalni \ e da \
“ j&a“;fm ”“E"@ g‘%}f%}i
e cocte <
16 Signed this ........cccooovveveenn... day of ....cooeoovvvviiiii
17 Signature of declarant..................o.o.ooooovoovoeoooeee
18 I hereby accept appointment as representative for the control of final
19 disposition of the declarant’s remains.

% %5 %,{40; 5§ %%ﬁw’:’ AR L & Gomit g<
1gn

20 ature of representative.................. e
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I hereby accept appointment as successor representative for the control of final

disposition of the declarant’s remains.
C;\af s\%@ Sdala o .. g;if‘swfi« g
SEgnature of first successor representatlve ...........................................................
fob ﬁﬁ?é‘ +i%ﬁ - e e e = e oo éé&»xg E% .- - L
Srgnature of second successor representative...............oocoveeeeeeveoeeeeeeee

I attest that the declarant signed or acknowledged this authorization for final
disposition in my presence and that the declarant appears to be of sound mind and
not subject to duress, fraud, or undue influence. I further attest that I am not the
representative or the successor representative appointed under this document, that
I am aged at least 18, and that I am not related to the declarant by blood, marriage,
or adoption.

Witness (Print NAMIE).......cocouiiieuiuiiieeieiee oo

SIGNATUTE. ...ttt e
AQATESS......ceee e

Witness (Print Name)..........c.ooiouieeoeeeeeeeeeeeeeeeeeeeeeeeeee e
SIZNALUTE. ...ttt e
AATESS ...

On (date)...c..ooeeeeeeeeieeeeeeeeeee e , before me personally appeared

(name of declarant)............ccooeueeeeeeeooeoeeeeoe , known to me or
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1 satisfactorily proven to be the individual whose name is specified in this document
2 as the declarant and who has acknowledged that he or she executed the document
3 for the purposes expressed in it. I attest that the declarant appears to be of sound
4 mind and not subject to duress, fraud, or undue influence.
5 Notary Public..........ccooiviiiieiee e S
6 My cOmMMiSSION €XPITES. .. ovovevieeeieetieieeeeeeeee oo
E 7 (END)
]

{L INserT 140 |

‘E D - NoTE )
% P U—— .
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t/< INSERT 1-3
SECTION 1. 69.18 (4) (a) Vl)(of the statutes is renumbered 69.18 (4) (a) 1m.

SECTION 2. 69.18 (4) (a) 1g. of the statutes is created to read:

69.18 (4) (a) 1g. An individual specified under s. 154.30 (2) (i).

SECTION 3. 69.20 (2) \é; 2. of the statutes is amended to read:

69.20 (2) (a) 2. For a certificate of death, any of the persons specified under s.
69.18 (4) (a) +- 1g. to 6. or an individual who is authorized in writing by one of the

persons.

History: 1985 a. 315; 1993 a. 27; 1995 a, 27 5. 9145 (1); 1997 a. 27, 191; 2001 a. 16.

SECTION 4. Chapter 154 (title) of the statutes is repealed and recreated to read:
CHAPTER 154
ADVANCE DIRECTIVES v
SECTION 5. Subchapter IV of chapter 154 [precedes 154.30] of the statutes is

created to read:

CHAPTER 154
SUBCHAPTER IV
AUTHORIZATION FOR FINAL DISPOSITION ‘ ' ,
\_ R ¢ INSER; 4-3 X
(i) An individual speciﬁed ingpar)(b) 1. for whom charges under(par)(b) 1. a. to

d. are dismissed or who is found not guilty of the offense. Subject to s. 69.18 (4), the
control of final disposition under this pmagré;h, with respect to a decedent for whom
disposition has already been made of his or her remains, is limited, as appropriate,
to any of the following: Y

L 4 - - - . .
\ @v A funeral ceremony, memorial service, graveside service, or other last rite.

YN g! Disinterment. V
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1 0% @}/ Reinterment, cremation and reinterment, or other disposition of the

2 decedent’s body. v/

INSERT 10-14

3 w2 If the declarant is physically unable to sign an authorization for final
4 disposition, the authorization shall be signed in the declarant’s name by an
5 individual at the declarant’s express direction and in his or her presence; such a
6 proxy signing shall take place or be acknowledged by the declarant in the presence
7 of 2 witnesses or a notary public. /
. INSERT 10-19
8 i\?}‘;g( The department shall prepare and provide copies of the authorization for final
9 disposition form and accompanying information for distribution in quantities to
10 funeral directors, crematory authorities, hospitals, nursing homes, county clerks,
11 and local bar associations and individually to private persons.y/ The department shall
12 include, in information accompanying the authorization for final disposition form,
13 at least the statutory definitions of terms used in the form, a statement explaining
14 that valid witnesses acting in good faith are statutorily immune from civil or criminal
15 liability, and an instruction to potential declarants to read and understand the
16 information before completing the form. The department may charge a reasonable
17 fee for the cost of preparation and distribution. /The authorization for final
rnot less than
18 disposition form distributed by the department shall be easy to read, j'"j Pe Size No
19 ““smaller than 10—point, and in the following form:
INSERT 14-6
20 (9) REVOCATION OF AUTHORIZATION FOR FINAL DISPOSITION. A declarant may
21 revoke an authorization for final disposition at any time by any of the following

22 methods:
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(a) Cancelling, defacing, obliterating, burning, tearing, or otherwise destroying
the authorization for final disposition or directing some other person to cancel,
deface, obliterate, burn, tear, or otherwise destroy the authorization for final
disposition in the presence of the declarant. 4

(b) Revoking in writing the authorization for final disposition. The declarant
shall sign and date any written revocation under this subsection. v~

(c) Executing a subsequent authorization for final disposition. ¥’

(10) PENALTY. Any person who intentionally conceals, cancels, defaces,
obliterates, or damages the authorization for final disposition of another without the
declarant’s consent may be fined not more than $500 or imprisoned not more than

30 days or both. v
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/

To Representative Kerkman:

I am again providing this bill to you in preliminary form, since a number of changes
have been made to it.")Among other things, I have renumbered the provisions to be in
ch. 154, stats’, and I have added provisions concerning distribution of the form by the
Department of Health and Family Services, revocation of the authorization, signing
of the authorization by a proxy on behalf of the declarant,’and a penalty.wI did not add
the option not to designate a representative, although I would be glad to to do so if you
desire it. The following issues arose during this redraft: ©

1. T have modified s. 154.30 (3) (b);/l. Attorney Scott Gilligan, in reviewing the bill,
indicated that, in certain rare instances, a person who is otherwise authorized to
control final disposition except for charges of certain crimes may be acquitted of the
charges and may “reacquire” control of final disposition and wish to have disinterment
and reinterment performed.”However, that circumstance implies that the decedent
has already been buried; someone has had to assume control of final disposition to have
that done." Please review my changed language of that subdivision and created s.
154.30 (2) (i)." Please also note that this change has necessitated the renumbering of
s.69.18 (4) (a) 1., the creation of s. 69.18 (4) (a) 1g., and the amendment of s. 69.20 (2)
(a) 2. Please review() 2

2. I continue to be concerned about s. 154.30 (2) (b) 2. Attorney Gilligan indicates that
it is unnecessary to specify who is to notify the individual of the decedent’s death! I'm
not entirely sure that is correct, although I suppose a funeral director or crematory
authority is motivated to notify the individual; however, I'm sure that there could be
circumstances in which that might not happen.” However, there is another problem:
the two—day “clock” starts running after notification; if that notification can’t be made
for weeks (if| say, the authorized individual is on a lengthy trip or just can’t be found),
no disposition of the decedent’s body can be made. Do you want to rethink the
“whichever is later” provision? v’

Please let me know if I may provide you with further assistance with regard to this
draft. v

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E-mail: debora.kennedy@legis.state.wi.us
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February 13, 2006

To Representative Kerkman:

I am again providing this bill to you in preliminary form, since a number of changes
have been made to it. Among other things, I have renumbered the provisions to be in
ch. 154, stats., and I have added provisions concerning distribution of the form by the
Department of Health and Family Services, revocation of the authorization, signing
of the authorization by a proxy on behalf of the declarant, and a penalty. Idid not add
the option not to designate a representative, although I would be glad to to do so if you
desire it. The following issues arose during this redraft:

1. I'have modified s. 154.30 (3) (b) 1. Attorney Scott Gilligan, in reviewing the bill,
indicated that, in certain rare instances, a person who is otherwise authorized to
control final disposition except for charges of certain crimes may be acquitted of the
charges and may “reacquire” control of final disposition and wish to have disinterment
and reinterment performed. However, that circumstance implies that the decedent
has already been buried; someone has had to assume control of final disposition to have
that done. Please review my changed language of that subdivision and created s.
154.30 (2) (1). Please also note that this change has necessitated the renumbering of
s. 69.18 (4) (a) 1., the creation of s. 69.18 (4) (a) 1g., and the amendment of s. 69.20 (2)
(a) 2. Please review.

2. Icontinue to be concerned about s. 154.30 (3) (b) 2. Attorney Gilligan indicates that
it is unnecessary to specify who is to notify the individual of the decedent’s death. I'm
not entirely sure that is correct, although I suppose a funeral director or crematory
authority is motivated to notify the individual; however, I'm sure that there could be
circumstances in which that might not happen. However, there is another problem:
the two—day “clock” starts running after notification; if that notification can’t be made
for weeks (if, say, the authorized individual is on a lengthy trip or just can’t be found),
no disposition of the decedent’s body can be made. Do you want to rethink the
“whichever is later” provision? :

Please let me know if I may provide you with further assistance with regard to this
draft.

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E-mail: debora.kennedy@legis.state.wi.us
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Attached are hopefully the final changes to LRB3104/P3.

Please let me know if you have any questions.
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Gilligan Law Offices

3734 Eastern Avenue
Cincinnati, Ohio 45226
(513) 871-6332
(513) 871-4749 Fax

T. Scott Gilligan

{513} 871-5297

scott@gilliganlegal.com

February 20, 2006

via Fax (414) 453-9860 and Regular Mail

Mark Paget, Executive Director
Wisconsin Funeral Directors Association
2300 N. Mayfair Road, Suite 595
Wauwatosa, Wisconsin 53226-1508

RE:
Dear Mark:

At your request; I reviewed the February 13, 2006 Drafter’s Note from the Legislative
Reference Bureau on the Control of Disposition Bill. In the Drafter’s Note, Debora Kennedy,
the Managing Attorney, explained that she had made two changes in the Control of Final
Disposition Bill. 'You have asked us to take a look at those two changes and comment on them.

1.

Reacquisition of Control of Final Disposition. In subdivision 154.30(3)(b)1., the
Bill takes away the right to control final disposition from an individual who is
arrested for specified classes of homicide. We had originally nofed that the Bill
may want to include a section to restore the control of final disposition to an
individual who was later cleared of those charges. Ms. Kennedy has agreed to do
that and created new subdivision 154.30(2)(1) to address the restoration of control
of final disposition. ’

Tam in full agreement with the language used by Ms. Kennedy on the testoration

i2288.11

of control of final disposition. However, I disagree with where she has placed
that language in the Bill. As noted above, she created a new subdivision (i) to
section 154.30(2). However, please note that Section 154.30(2) is a priority list of
who holds the right of disposition. As you can see in the introductory paragraph
0of 154.30(2) on page 3 of the Bill, the list of who controls the final disposition is
in a priority order. Therefore, by creating new subdivision (i) and placing it at the
end of the list, the impression is created that a person who has a restored control
of final disposition is the last individual on the priority list. For example, ifa
husband were arrested for first degree intentional homicide and was later cleared
of that charge, a question would arise as to whether the husband would be



Gilligan Law Offices

- Mark Paget
February 20, 2006
Page 2

restored to subdivision (2)(b), which covers the surviving spouse of the decedent,
or subdivision (2)(i) which covers an individual cleared of a homicide charge.

To clear up-this ambi»gnity, I would suggest re-designating the new subdivision
154.30(23(1) as new subdivision 154.30(3)(c). I'have created an insert A to show
where the new language would be placed on page 6 of the draft Bill.

2. Disqualification of Missing Relative. Section 154.30(3)(b)2. takes away the
control of final disposition from an individual who fails to exercise the control
within two days after being notified of the decedent’s death or within five (5) days .
after the decedent’s death, whichever is later. ‘As Ms. Kennedy points.out, the
“whichever is later” provision could create a significant problem if an individual
cannot be located. S

To address Ms. Kennedy’s concems, I would suggest that we create a new
disqualification to address relatives who cannot be located after reasonable effort
to do so. I have drafied a new subdivision 3 to disqualify an individual who
cannot be located after reasonable efforts to do so. The “reasonable efforts”
language would be consistent with subdivisions 154.30(2)(c) and (e).

Ms. Kennedy also raised the concern regarding who has the obligation to notify
the individual with the control of the final disposition about the death. ‘That /

~ obligation will fall upon the funeral director or any other business or individual

who is arranging the final disposition. Under law, it is an actionable tort to

interfere with the right of disposition. Therefore, if a funeral director or other

business or individual arranges a disposition without the input of the person

holding the right of final disposition, they can be sued for violation of that right.

For that reason, it is always incumbent on the funeral director to ensure they are

dealing with the person holding the control of final disposition.

Mark, if you have any questions regarding the changes we have made, please give me a

call.
Smcereiwfg s,
TScott Gilligan
TSG/lab

Enclosure
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PRELIMINARY DRAFT - NOT READY FOR INTRODUCTION

AN ACT #o renumber 69.18 (4) (a) 1.; to amend 69.20 (2) (a) 2. to repeal and
recreate chapter 154 (title); and to create 69.18 (4) (@) 1g. and subchapter IV
of chapter 154 [precedes 154.30] of the statutes: relating to: control of final

disposition of certain human remains and providing a penalty.

Analysis by the Legislative Reference Bureau

This bill is drafted in preliminary form. An analysis will be included in a
subsequent version.

The people of the state of Wisconsim represerited in Senare and assembly, do
enact as follows:

SECTION 1. 69.18 (4) (a) 1. of the statutes is renumbered 69.18 (4} (a) Im.
SECTION 2. 69.18 (4} (a) lg. of the statutes is created to read:
69.18 (4) (a) 1g. An individual specified under s. 154.30 {2) (i).

SECTION 3. 69.20 (2) (a) 2. of the statutes is amended to read;
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SECTION 3
1 69.20 (2) (a) 2. For a certificate of death, any of the persons specified under s.
2 69.18 (4) (a) &= 1g. to 6. or an individual who is authorized in writing by one of the
3 persons.
4 SECTION 4. Chapter 154 (title) of the statutes is repealed and recreated to read:
5 CHAPTER 154
6 ADVANCE DIRECTIVES
7 SECTION 5. Subchapter 1V of chapter 154 [precedes 154.30} of the statutes is
§ created to read:
9 CHAPTER 154
10 SUBCHAPTER IV
11 AUTHORIZATION FOR FINAL DISPOSITION
12 154.30 Control of final disposition of certain human remains. (1)
13 DEFINITIONS.  (a) “Authorization for final disposition” means a written, signed
14 document that is acknowledged before a notary public or is witnessed and that is
15 voluntarily executed by a declarant under sub. (8}, but is not limited in form or
16 substance to that provided in sub. (8).
17 {b}) “Credential” has the meaning given in's. 440.01 (2) (a).
18 (c) “Declarant” means an individual who executes an authorization for final
19 disposition.
20 : Ld}.,,lﬁmwged.imaaa&bemg-phé@i@ai151%@“@mreu%;»iﬂen&ﬁy«a&eﬁateéfﬁp»a»peréed—
21 of time, at the time of the decedent’s death, and clearly demonstrating an absence of
22 due affection, trust, and regard.
23 (e} "Final disposition” means disposition of a decedent’s remains, including any
24 of the following:
25 L. Arrangements for a viewing.
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1 2. A funeral ceremony, memorial service, graveside service, or other last rite.

13

3. A burial, cremation and burial, or other disposition, or donation of the

3 decedent’s body.

4 (f) "Health care provider” means any person who has a credential to provide

5 health care.

6 (g) "Member of the clergy” has the meaning given in s. 765.002 (1).

7 (h) “Representative” means an individual specifically designated in an

8 authorization for final disposition or, if that individual is unable or unwilling to carry

9 out the declarant’s decisions and preferences, a successor representative designated
10 in the authorization for final disposition to do so.
11 (2) INDIVIDUALS WITH CONTROL OF FINAL DISPOSITION: ORDER. Except as provided
12 in sub. (3), any of the following, as prioritized in the following order, who is at least
13 18 years old and has not been adjudicated incompetent under ch. 880, may control
14 final disposition, including the location, manner, and conditions of final disposition:
15 (@) A representative of the decedent acting under the decedent’s authorization
16 for final disposition that conveys to the representative the control of final disposition.
17 (b) The surviving spouse of the decedent.

18 {c) The surviving child of the decedent, unless more than one child of the
19 decedent survives. In such an instance, the majority of the surviving children has
20 wm;:giwgﬁq&h&ﬁmal‘-di»s.pgsi%xlgR»,——e%e;}t{ha%«fewef—t—haﬁ«the»m&j@fﬁyﬂ~f~t~hewsmﬁfiw}ﬁg—
21 children may control the final disposition if that minority has used reasonable efforts
22 to notify all other surviving children and is not aware of opposition by the majority

23 to the minority's intended final disposition.
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(d) The surviving parent or parents of the decedent or a surviving parent who
is available if the other surviving parent is unavailable after the available surviving
parent has made reasonable efforts to locate him or her.

(e) The surviving sibling of the decedent, unless more than one sibling of the
decedent survives. In such an instance, the majority of the surviving siblings has
control of the final disposition, except that fewer than the majority of the surviving
siblings may control the final disposition if that minority has used reasonable efforts
to notify all other surviving siblings and is not aware of opposition by the majority
to the minority’s intended final disposition.

{f) In descending order, an individual in the class of the next degree of kinship
specified in s. 990.001 (186).

(g) The guardian of the person, if any, of the decedent.

(h) Any individual other than an individual specified under pars. (a) to (g) who
is willing to control the final disposition and who attests in writing that he or she has
made a good-faith effort, to no avail, to contact the individuals under pars. (a) to {(g).

hAn individual specified in sub. (3) (b) 1. for whom charges undergub. (3) (b)

1. a tod. aredis e. Subject tos. 69.18

(4). the control of final dispostt aph, with respect to a decedent

for whom disposition has already been of his or her remains, is limired, as.

appropriate, to any of the followj

1. A funeral ceremprfy, memorial service, graveside serviee _or other last rite.
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1 (3) ExcepTions. (a) All of the following are exceptions to any control conferred
2 under sub. (2):
3 1. The disposition of any unrevoked anatomical gift made by the decedent
4 under s. 157.06 (2) or made by an individual other than the decedent under s. 157.06
5 (3) or (4).
6 2. Any power or duty of a coroner, medical examiner, or other physician licensed
7 to perform autopsies with respect to the reporting of certain deaths, performance of
8 autopsies, and inquests under ch. 979.
9 {b) None of the following is authorized under sub. (2) to control the final
10 disposition:
11 1. Except as provided in sub. (2} {1), an individual who is otherwise authorized
12 to control final disposition under the order of priority of individuals specified in sub.
13 (2) but who has been charged with any of the following in connection with the
14 decedent’s death and the charges are known to the funeral director or crematory
15 authority:
16 a. First-degree intentional homicide under s. 940.01 {(1}.
17 b. First~degree reckless homicide under s. 940.02.
18 c. Second-degree intentional homicide under s. 940.05.
19 d. Second~degree reckless homicide under s. 940.06.

20 . Mim&vidua-i-whs~is~9t»he»z:wise—aﬁ'the;iz«eé»—ze-ﬁ»@»r»}»t:«r«e%«ﬁﬁ&i»di&pesi%iefzv«uﬁé«ef
21 ' the order of priority of individuals specified in sub. (2) but who fails to exercise this
22 authorization within 2 days after he or she is notified of the decedent’s death er
23
24 o, 3,7 The decedent’s spouse, if an action under ch. 767 to terminate the marriage
25 of the spouse and the decedent was pending at the time of the decedent’s death.

;; A ;‘V.»s;f,*z/,é/v,{{ wbhe i3 é?fia/wrm wﬁa/,z,J Fe 55’47&/"/ 'f?:’?‘"/
Ailpastion vader the order vt kel oA Jndiitnfs 30 e fras 12
SYE Q) het wihs cannot be lociters oA e e “seoslle @ Ghort,

“Fo ::Zc} =8,
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1 5 # An individual for whom a determination is made under by the probate court
2 under par. () 2. b. that the individual and the decedent were estranged at the time
3 of death. @) ITMNSERT A (ﬂc#f Peyc)
4 (wi 3’16 individuals specified in sub. (2) are unable to agree on the final
5 disposition, the probate court that has Jjurisdiction for the county in which the
6 decedent resided at the time of his or her death may designate an individual as most
7 fit and appropriate to control the final disposition. All of the following apply to a
8 designation made under this paragraph:
9 1. After the decedent’s death, a petition regarding contro! of the final
10 disposition shall be filed with the probate court by any of the following:
11 a. A relative of the decedent.
12 b. An individual seeking control of the final disposition who claims a closer
13 personal relationship to the decedent than the decedent's next of kin, who has lived
14 with the decedent, and who was not in the employ of the decedent or the decedent’s
15 family.
16 ¢. If 2 or more individuals who are otherwise authorized to control the final
17 disposition under the order of priority of individuals specified in sub. (2) cannot, by
18 majority vote, decide concerning the final disposition, any of those individuals or the
19 funeral director or crematory authority that possesses the decedent’s remains.
20 2. The probate court may consider all of the following:
21 a. The reasonableness and practicality of the proposed final disposition.
22 b. The degree of the personal relationship between the decedent and each of the
23 individuals claiming the right of final disposition, including whether the decedent

24 was estranged from any of the individuals.



INSERT A

©) If an individual specified in sub. (3) (b) 1. has the charges under sub. (3) (b) 1. a.

to d. dismissed or is found not guilty of the offense, control of final disposition shall be restored

S .

j/ﬂ o such individua}\ﬁ Subject to 5. 69.18 (4), the control of final disposition under this paragraph,

with respect to a decedent for whom disposition has already been made of his or her remains, is

limited, as appropriate, to any of the following:

A\ 1. A funeral ceremony, memorial service, graveside service, or other last rite.
i.’%\
2 Disinterment.
x‘xx 3 Reinterment, cremation and reinterment, or other disposition of the

decedent’s body.

LA

WE W
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c. Except as provided in subd. 3., the desires of the individual or individuals
who are ready, able, and willing to pay the cost of the final disposition.

d. The express written desires of the decedent.

e. The degree to which any proposed final disposition would permit maximum
participation by family members, friends, and others who wish to pay final respects
to the decedent.

3. An individual's payment or agreement to pay for all or part of the costs of final
disposition, or the fact that an individual is the personal representative of the
decedent, does not, by itself, provide the individual any greater opportunity to
control the final disposition than the individual otherwise has under this section.

(4) DECLINING TO EXERCISE CONTROL OR RESIGNING CONTROL. An individual who
is otherwise authorized to control final disposition under the order of priority of
individuals specified in sub. (2} or Who is desigﬁated under sub. (3} (c) may accept the
control, may decline to exercise the control, or may, after accepting the control, resign
it.

(5) LIABILITY OF FUNERAL DIRECTOR OR CREMATORY AUTHORITY. (a) If inability to
agree exists among any individuals, as specified in sub. (3) (¢) (intro.), no funeral
director or crematory authority is liable for his or her refusal to accept the decedent’s
remains, to inter or otherwise dispose of the decedent’s remains, or to complete the
arrangerments-for-the-final-dispositionunless-specifically-directed-to-do-sounderan
order of the probate court or unless the individuals in disagreement present the
funeral director or crematory authority with a written agreement, signed by the
individuals, that specifies the final disposition.

(b) A funeral director or crematory authority that retains the remains of a

decedent for final disposition before individuals specified in sub. (3) (¢} {intro.) reach
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agreement or before the probate court makes a final decision under sub. (3) (¢) may
embalm or refrigerate and shelter the remains while awaiting the agreement or the
probate court’s decision and may add the cost of embalming or refrigeration and
shelter, as appropriate, to the final disposition costs.

(¢} If a funeral director or crematory authority files a petition under sub. (3) (¢}
1., the funeral director or crematory authority may add to the cost of final disposition
reasonable legal fees and costs associated with the court’s review of the petition.

(d) This subsection may not be construed to require or otherwise impose a duty
upon a funeral director or crematory authority to file a petition under sub. (3) () 1.,
and a funeral director or crematory authority may not be held criminally or civilly
liable for failing or omitting to file the petition.

(e) In the absence of written notice to the contrary from an individual who
claims control of the final disposition because of precedence under the order of
priority of individuals specified under sub. (2), no funeral director or crematory
authority, who relies in good faith on instructions concerning the final disposition -
from another individual who first claims control of the final disposition but has less
precedence under the order of priority of individuals specified in sub. (2), and who
acts or omits to act in accordance with these instructions, is civilly or criminally liable
or may be found guilty of unprofessional conduct for the action or omission.

A6} LIABILITY FOR COSTS-OF-FINAL-DISPOSITION. {a) -Liability-forthe reasenable
costs of the final disposition is as follows:

1. From the decedent’s estate, as specified under s. 859.25 (1).

2. Except as provided in par. (b}, from the individual or individuals other than
a funeral director or crematory authority exercising control of final disposition, for

any claims remaining after payment is made under subd. 1.
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1 (b) If an individual who first exercises control of final disposition subsequently
2 resigns that control under sub. (4) before completion, any reasonable costs of the final
3 disposition that are encumbered by the individual before resigning and that are not
4 paid under par. (a) 1. are the liability of the individual.
5 (7) JurispicTion. The probate court for the county in which the decedent last
6 resided has exclusive jurisdiction over matters that arise under this section.
7 (8) AUTHORIZATION FOR FINAL DISPOSITION. (a) An individual who is of sound
8 mind and has attained age 18 may voluntarily execute an authorization for final
9 disposition, which shall take effect on the date of execution. An individual for whom
10 an adjudication of incompetence and appointment of a guardian of the person is in
11 effect under ch. 880 is presumed not to be of sound mind for purposes of this
12 subsection.
13 (b) An authorization for final disposition may express the declarant’s special
14 directions, - instructions concerning religious observances, and suggestions
15 concerning the source of funds for any of the following:
16 1. Arrangements for a viewing.
17 2. Funeral ceremony, memorial service, graveside service, or other last rite.
18 3. Burial, cremation and burial, or other disposition, or donation of the
19 declarant’s body after death.
20 Lo} Ammma@m_f@pﬁnaidispg&ti.ggwhgﬁz@w@p;@S@mﬂa&mewaad@na
21 or more named successor representatives to carry cut the directions, instructions,
22 and suggestions of the declarant, as expressed in the declarant’s authorization for
23 final disposition.
24 (d} An authorization for final disposition shall meet all of the following

25 requirements:
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1. List the name and last-known address, as of the date of execution of the
authorization for final disposition, of each representative and each successor
representative named, and be signed by each representative and each successor
representative named.

2. Be signed and dated by the declarant, with the signature witnessed by 2
witnesses who each have attained age 18 and who are not related by blood, marriage,
or adoption to the declarant, or acknowledged before a notary public. If the declarant
is physically unable to sign an authorization for final disposition, the authorization
shall be signed in the declarant’s name by an individual at the declarant’s express
direction and in his or her presence; such a proxy signing shall take place or be
acknowledged by the declarant in the presence of 2 witnesses or a notary public.

(e) No health care provider, funeral director, crematory authority, employee of
a funeral director or crematory authority, or member of the clergy may serve as a
representative under the requirements of this subsection unless he or she is related
to the declarant by blood, marriage, or adoption.

() The department shall prepare and provide copies of the authorization for
final disposition form and accompanying information for distribution in quantities
to funeral directors, crematory authorities, hospitals, nursing homes, county clerks,
and local bar associations and individually to private persons. The department shall
én«e%aée;vm44’-1{0m&aﬁsﬁ«aeeempaﬂyﬁﬁg%»hewaa{heﬁza%%@ﬁ%w%ﬁ?ai—dispesiﬁeﬁ%@fmv
at least the statutory definitions of terms used in the form, a statement explaining
that valid witnesses acting in good faith are statutorily immune from civil or criminal
liability, and an instruction to potential declarants to read and understand the
information before completing the form. The department may charge a reasonable

fee for the cost of preparation and distribution. The authorization for final
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disposition form distributed by the department shall be easy to read, in not less than
10~-point type, and in the following form:
AUTHORIZATION FOR FINAL DISPOSITION

I, ... (print name and address), being of sound mind, willfully and voluntarily
make known by this document my desire that, upon my death, the final disposition
of my remains be under the control of my representative under the requirements of
section 154.30, Wisconsin statutes, and, with respect to that final disposition ornly,
I hereby appoint the representative and any successor representative named in this
document. All decisions made by my representative or any successor representative
with respect to the final disposition of my remains are binding.

Name of representative. ..o oo

AAISS.....o.ei e

If my representative dies, becomes incapacitated, resigns, refuses to act, ceases
to be qualified, or cannot be located within the time necessary to control the final
disposition of my remains, I hereby appoint the following individuals, each to act
alone and successively, in the order specified, to serve as my Successor

representative:

Telephone number... ..o
2. Name of second successor representative.................. RSP PSUUIU

AQATESS ..o e
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1 SUGGESTED INSTRUCTIONS CONCERNING RELIGIOUS
2 OBSERVANCES ..ot
3 SUGGESTED SOURCE OF FUNDS FOR IMPLEMENTING FINAL DISPOSITION DIRECTIONS AND
4 INSTRUCTIONS ..o it
5 This authorization becomes effective upon my death.
6 I hereby revoke any prior authorization for final disposition that I may have
7 signed before the date that this document is signed.
8 I hereby agree that any funeral director or crematory authority that receives
9 a copy of this document may act under it. Any modification or revocation of this
10 document is not effective as to a funeral director or crematory authority until the
11 funeral director or crematory authority receives actual notice of the modification or
12 revocation. No funeral director or crematory authority may be liable because of
13 reliance on a copy of this document.
14 The representative and any successor representative, by accepting "
15 appointment under this document, assume the powers and duties specified for a
16 representative under section 154.30, Wisconsin statutes, including liability for the
17 reasonable costs of the final disposition of my remains, if the assets of my estate are
18 insufficient to pay for these costs.
19 Signed this ... dayof .............. U
20 Signature of declarant...........co..
21 I hereby accept appointment as representative for the control of final
22 disposition of the declarant’s remains.
23 Signed this ... dayof ...

24 Signature of representative..........................._
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I hereby accept appointment as successor representative for the control of final

disposition of the declarant’s remains.

I attest that the declarant signed or acknowledged this authorization for final
disposition in my presence and that the declarant appears to be of sound mind and
not subject to duress, fraud, or undue influence. I further attest that I am not the
representative or the successor representative appointed under this document, that
I am aged at least 18, and that I am not related to the declarant by blood, marriage,
or adoption.

WIENESS (Print MAME) . ccoioiricriiiriirei ettt ces e eaesaeereees et ee e e etearsaesaeseens

SEGMATUIR. (..ot ettt et et ca et ere s .

State of Wisconsin

County of ..o
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On (date).......oooooiviiiniee e before me personally appeared
(name of declarant)..........o..ooiiiiiie e , known to me or

satisfactorily proven to be the individual whose name is specified in this document
as the declarant and who has acknowledged that he or she executed the document
for the purposes expressed in it. I attest that the declarant appears to be of sound
mind and not subject to duress, fraud, or undue influence.

NOtary PUBLIC.. ..o

My commission expires.................... O OV ONO PP

(9) REVOCATION OF AUTHORIZATION FOR FINAL DISPOSITION. A declarant may
revoke an authorization for final disposition at any time by any of the following
methods:

(@) Cancelling, defacing, obliterating, burning, tearing, or otherwise destroying
the authorization for final disposition or directing some other person to cancel,
deface, obliterate, burn, tear, or otherwise destroy the authorization for final
dispesition in the presence of the declarant.

(b) Revoking in writing the authorization for final disposition. The declarant
shall sign and date any written revocation under this subsection.

(¢} Executing a subsequent authorization for final disposition.

(10) PeNALTY. Any person who intentionally conceals, cancels, defaces,

obliterares. or damngm: the suthorization for final (f‘iQ?nQﬁ‘inﬂ of another without the

declarant’s consent may be fined not more than $500 or imprisoned not more than
30 days or both.

(END]



