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[ARTICLE] 2

EXEMPTIONS FROM REGISTRATION OF SECURITIES

Official Comments
Section 201 includes exempt securities and Section 202 includes exempt transactions. Both
exempt securities and exempt transactions are exempt from the securities registration, notice
filing requirement of Section 302, and the filing of sales literature Section 504 of this Act.
Neither Section 201 nor Section 202 provides an exemption from the Act's antifraud provisions
in Article 5, nor the broker-dealer, agent, investment adviser, or investment adviser registration
requirements in Article 4.

A" Section 201 exempt security retains its exemption when initially issued and in subsequent
trading.

A Section 202 transaction exemption must be established for each transaction.

Neither the exempt security nor the transaction exemptions are meant to be mutually
exclusive. A security or transaction may qualify for two or more exemptions.

Article 2 is not available to any security, transaction, or offer that, although in technical
compliance with a specific section in Article 2, is part of an unlawful plan or scheme to evade

the registration provisions of Article 3. In such cases registration is required. Cf. Prelim. Note 6
to Regulation D adopted under the Securities Act of 1933.

SECTION 201. EXEMPT SECURITIES. The following securities are exempt from
the requirements of Sections 301 through 306 and 504:
(1) a security, including a revenue obligation or a separate security as defined in
Rule 131 (17 C.F.R. 230.131) adopted under the Securities Act of 1933, issued,
insured, or guaranteed by the United States; by a State; by a political subdivision of a
State; by a public authority, agency, or instrumentality of one or more States; by a

political subdivision of one or more States; or by a person controlled or supervised by
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and acting as an instrumentality of the United States under authority granted by the
Congress; or a certificate of deposit for any of the foregoing;

(2) a security issued, insured, or guaranteed by a foreign government with which
the United States maintains diplomatic relations, or any of its political subdivisions, if the
security is recognized as a valid obligation by the issuer, insurer, or guarantor;

(3) a security issued by and representing or that will represent an interest in or a
direct obligation of, or be guaranteed by:

(A) an international banking institution;

(B) a banking institution organized under the laws of the United States; a
member bank of the Federal Reserve System; or a depository institution a substantial
portion of the business of which consists or will consist of receiving deposits or share
accounts that are insured to the maximum amount authorized by statute by the Federal
Deposit Insurance Corporation, the National Credit Union Share Insurance Fund, ora
successor authorized by federal law or exercising fiduciary powers that are similar to
those permitted for national banks under the authority of the Comptroller of Currency
pursuant to Section 1 of Public Law 87-722 (12 U.S.C. Section 92a); or

(C) any other depository institution, unless by rule or order the administrator
proceeds under Section 204;

(4) a security issued by and representing an interest in, or a debt of, or insured
or guaranteed by, an insurance company authorized to do business in this State;

(5) a security issued or guaranteed by a railroad, other common carrier, public
utility, or public utility holding company that is:

(A) regulated in respect to its rates and charges by the United States or a

39



State;

(B) regulated in respect to the issuance or guarantee of the security by the
United States, a State, Canada, or a Canadian province or territory; or

(C) a public utility holding company registered under the Public Utility Holding
Company Act of 1935 or a subsidiary of such a registered holding company within the
meaning of that act;

(6) a federal covered security specified in Section 18(b)(1) of the Securities Act of
1933 (15 U.S.C. Section 77r(b)(1)) or by rule adopted under that provision or a security
listed or approved for listing on another securities market specified by rule under this
[Act]; a put or a call option contract; a warrant; a subscription right on or with respect to
such securities; or an option or similar derivative security on a security or an index of
securities or foreign currencies issued by a clearing agency registered under the
Securities Exchange Act of 1934 and listed or designated for trading on a national
securities exchange, a facility of a national securities exchange, or a facility of a national
securities association registered under the Securities Exchange Act of 1934 or an offer
or sale, of the underlying security in connection with the offer, sale, or exercise of an
option or other security that was exempt when the option or other security was written or
issued; or an option or a derivative security designated by the Securities and Exchange
Commission under Section 9(b) of the Securities Exchange Act of 1934 (15 U.S.C.
Section 78i(b));
(7) a security issued by a person organized and operated exclusively for

religious, educational, benevolent, fraternal, charitable, social, athletic, or reformatory
purposes, or as a chamber of commerce, and not for pecuniary profit, no part of the net
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earnings of which inures to the benefit of a private stockholder or other person, or a
security of a company that is excluded from the definition of an investment company
under Section 3(c)(10)(B) of the Investment Company Act of 1940 (15 U.S.C. Section
80b-3(c)(10)(B)); except that with respect to the offer or sale of a note, bond, debenture,
or other evidence of indebtedness issued by such a person, a rule may be adopted
under this [Act] limiting the availability of this exemption by classifying securities,
persons, and transactions, imposing different requirements for different classes,
specifying with respect to paragraph (B) the scope of the exemption and the grounds for
denial or suspension, and requiring an issuer:

(A) to file a notice specifying the material terms of the proposed offer or sale
and copies of any proposed sales and advertising literature to be used and provide that
the exemption becomes effective if the administrator does not disallow the exemption
within the period established by the rule;

(B) to file a request for exemption authorization for which a rule under this [Act]
may specify the scope of the exemption, the requirement of an offering statement, the filing of
sales and advertising literature, the filing of consent to service of process complying with
Section 611, and - grounds for denial or suspension of the exemption; or

(C) to register under Section 304;

(8) a member’s or owner’s interest in, or a retention certificate or like security given in
lieu of a cash patronage dividend issued by, a cooperative organized and operated as a nonprofit
membership cooperative under the cooperative laws of a State, but not a member’s or owner’s

interest, retention certificate, or like security sold to persons other than bona fide members of the
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cooperative; and
(9) an equipment trust certificate with respect to equipment leased or conditionally sold
to a person, if any security issued by the person would be exempt under this section or would be
a federal covered security under Section 18(b)(1) of the Securities Act of 1933 (15 U.S.C.
Section 77r(b)(1)).
Official Comments
Prior Provisions: 1956 Act Section 402(a); RUSA Section 401(b).

1. Section 201(1): United States government and municipal securities: Prior Provisions:
1956 Act Section 402(a)(1); RUSA Section 401(b)(1). This exemption generally follows the
1956 Act except that it adds securities “insured” by a specified government to those “issued” or
“guaranteed.” RUSA, in contrast, also addressed foreign governments, which in this Act are
treated separately in Section 201(2). Rule 131 issued under the Securities Act of 1933 defines
separate securities issued under governmental obligations.

A significant minority of states have excluded from the Section 201(1) exemption industrial
revenue bonds. Interest on these securities is solely repayable from revenues received from a
nongovernmental industrial or commercial enterprise. Typically this exclusion will not operate
if (A) the payments are made or unconditionally guaranteed by a person whose securities are
exempt from registration under Section 18(b)(1) of the Securities Act of 1933, or (B) in
accordance with a rule under this [Act], the issuer first files a notice in a record specifying the
terms of the proposed offer or sale and a copy of the offering statement and the administrator
does not disallow the exemption within the time period established by the rule.

2. Section 201(2): Foreign government securities: Prior Provisions: 1956 Act Section
402(a)(2); RUSA Section 401(b)(2). The 1956 Act, as amended, and RUSA both reached
foreign governments as specified in Section 201(2) and separately treated “a security issued,
insured, or guaranteed by Canada, a Canadian province or territory, a political subdivision of
Canada or a Canadian province or territory, an agency or corporate or other instrumentality of
one or more of the foregoing.” The separate treatment of Canadian securities is largely
redundant and has been eliminated from this Section.

3. Section 201(3): Depository institution and international banking institution securities:
Prior Provision: RUSA 401(b)(3). Section 402(a)(3) of the 1956 Act exempts specified bank and
similar depository institutions; Section 402(a)(4) exempts specified savings and loan and similar
thrift institution securities; and Section 402(a)(6) exempts specified credit union securities.
RUSA Section 401(b)(3) combines the three types of depository institutions into a common
definition (see RUSA Section 101(13)) which are adopted in this Act as Sections 102(3) and
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102(5)) and a common exemption (see RUSA Section 401(b)(3)) which is adopted in this
subsection.

Banks specified in Section 3(a)(2) of the Securities Act of 1933 issue federal covered
securities under Section 18(b)(4)(C) of the Securities Act of 1933. Section 201(3)(C) applies to
securities issued by depository institutions without depository insurance. Under Section 204, the
administrator will have the ability to revoke or limit this exemption.

4. Section 201(4): Insurance company securities: Prior Provisions: 1956 Act Section
402(a)(5); RUSA Section 401(b)(4). The issuance, insurance, or guarantee of securities by an
insurance company is extensively regulated by state insurance commissions or other state
agencies.

Under this Act insurance, endowment policies, or annuity contracts under which an insurance
company promises to pay fixed sums are excluded from the definition of a security in Section
102(28)(B).

Unless brackets are removed from the words “or variable” in Section 102(28)(B), a variable
annuity or other variable insurance product would be considered a security under this Act and
under federal securities law. See SEC v. Variable Annuity Life Ins. Co. of Am., 359 U.S. 65
(1959); SEC v. United Benefit Life Ins. Co., 387 U.S. 202 (1967).

A variable annuity or other variable insurance product issued by an investment company
registered with the Securities and Exchange Commission under the Investment Company Act of
1940 would be a “federal covered security,” see Section 102(7). See Lander v. Hartford Life &
Annuity Ins. Co., 251 F.3d 101 (2d Cir. 2001).

A variable annuity or other variable insurance product not issued by a registered investment
company would be exempted by Section 201(4), but would be subject to the antifraud provisions
in Article 5.

5. Section 201(5): Common carrier and public utility securities: Prior Provisions: 1956 Act
Section 401(a)(7); RUSA Section 401(b)(5). Both the 1956 Act and RUSA include references,
omitted here, to the Interstate Commerce Commission, whose enabling legislation subsequently
was repealed. Public utility holding companies covered by this exemption are subject both to the
Public Utility Holding Company Act and to state or Canadian utility regulation.

6. Section 201(6): Certain options and rights: No Prior Provision. The 1956 Act Section
402(a)(8) provided an exemption for securities listed on the New York, American, Midwest
(now Chicago), or other designated stock exchanges, senior or substantially equal securities of
the same issuer listed on the exchange and any security covered by listed or approved
subscription rights or warrants, or any warrant or right to purchase or subscribe to any security
exempted by Section 402(a)(8).
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RUSA essentially retained this exemption in Section 401(b)(7) and added securities
designated for inclusion in the National Market System by the National Association of Securities
Dealers in Section 401(b)(8) and specified options issued by a clearing agency registered under
the Securities Exchange Act of 1934 in Section 401(b)(9).

In 1996 Congress enacted the National Securities Markets Improvement Act and provided in
Section 18(b)(1) that securities listed on the New York, American or Nasdaq Stock Exchange,
or designated by rule of the Securities and Exchange Commission, as well as any security of the
same issuer that is equal in seniority or senior to any of these securities will be a federal covered
security. Under Rule 146 the SEC has designated as federal covered securities under Section
18(b)(1) Tier I of the Pacific Exchange; Tier [ of the Philadelphia Stock Exchange; and The
Chicago Board Options Exchange on condition that the relevant listing standards continue to be
substantially similar to those of the New York, American, or Nasdaq stock markets. See
Reporter’s Note to Section 102(7). A federal covered security subject to Section 18(b)(1) of the
Securities Act of 1933 will not be subject to the securities registration requirements of Sections
301 and 303 through 306.

The exemption in Section 201(6) addresses specified options, warrants, and rights that are
not federal covered securities under Section 18(b)(1) of the Securities Act of 1933, but generally
would have been exempted under RUSA. The 1956 Act, which was narrower, was drafted
before the computerized Nasdaq stock market began trading the National Market List and the
development of standardized options markets.

The final clause of Section 201(6) makes clear that any offer or sale of the underlying
security that occurs as a result of the offer or sale of an option or other derivative security
exempted under this provision or as the result of the exercise of the option or other derivative
security, is covered by the exemption if the option met the terms of the exemption at the time
such derivative security was written (that is, sold) or issued. The sale of the underlying security
when an option is exercised would be exempt even if the underlying security is not at that time
subject to any exemption under the Act. This is consistent with existing precedent under federal
law suggesting that the legality of the sale of an underlying security when an option is exercised
should be determined by the status of the security at the time the option was written rather than
at the time of exercise. See, e.g., H. Kook & Co., Inc. v. Scheinman, Hochstin & Trotta, Inc.,
414 F.2d 93 (2d Cir. 1969). Any transaction in an underlying security that results from the offer,
sale, or exercise of any derivative security issued by a registered clearing agency and traded on a
national securities exchange or association is exempt if the derivative security when written was
exempt under Section 201(6).

The Securities and Exchange Commission has adopted Rule 9b-1 under Section 9(b).
7. Section 201(7): Nonprofit organization securities: Prior Provision: Section 3(a)(4) of the
Securities Act of 1933. Section 402(2)(9) of the 1956 Act and Section 401(b)(10) of RUSA

exempt specified nonprofit securities. Both are modeled on Section 3(a)(4) of the Securities Act,
which was subsequently amended.
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Securities issued under Section 3(a)(4) of the Securities Act of 1933 are not treated as federal
covered securities in Section 18(b)(4)(C), although a separate Section 3(a)(13) exemption which
addresses certain church plan securities are federal covered securities under Section 18(b)(4)(C).

RUSA included an optional notice and review requirement for nonprofit securities in Section
401(b)(10) “if at least ten days before a sale of the security the person has filed with the
administrator a notice setting forth the material terms of the proposed sale and copies of any
sales and advertising literature to be used and the administrator by order does not disallow the
exemption within the next five full business days.”

The nonprofit exemption is of particular concern to state securities administrators. See, €.g.,
State Regulators Announce Dramatic Rise in Religious Scams; Tens of Thousands Lured, 33
Sec. Reg. & L. Rep. (BNA) 1189 (2001).

Under Section 6 of the Philanthropy Protection Act, Congress preempted application of the
registration provisions of state securities laws to issuance of securities covered by Section
3(c)(10) of the Investment Company Act of 1940 unless states acted within three years of
enactment (December 1998) to pass special state legislation cancelling federal preemption. Ten
states enacted such legislation. Those states may preserve this treatment of Section 3(¢)(10)
securities by deleting from Section 201(7) the phrase “or a security of a company that is
excluded from the definition of an investment company under Section 3(c)(10)(B) of the
Investment Company Act of 1940.”

Section 201(7) provides statutory authority for the states to adopt rules with respect to notes,
bonds, debentures and other evidences of indebtedness issued by nonprofit organizations. Each
state may adopt different rules tailored for various types of nonprofit debt offerings, (e.g., local
church bond offerings, national church bond offerings, church extension funds, charitable gift
annuities). For states that do not wish to provide an automatic exemption from registration for a
particular type of nonprofit debt instrument or offering, Section 201(7) creates three categories
of regulatory review that may be required by rule: (a) exemption by notice filing, (b) exemption
by state authorization, and (c) registration by qualification. These categories are consistent with
the manner in which many states currently review different types of nonprofit debt securities.
See Horner & Makens, Securities Regulation of Religious and Other Nonprofit Organizations,
27 Stetson L. Rev. 473 (1997).

8. Section 201(8): Cooperatives: Prior Provision: RUSA Section 401(b)(13). Section
201(8) is derived from RUSA Section 401(b)(13) which was included in that act after a number
of states had adopted exemptions for securities issued by cooperatives. Section 201(8) is not
intended to be available if securities are offered or sold to the public generally.

The 1956 Act Section 402(a)(12) had instead provided: “insert any desired exemption for
cooperatives.” The Reporter for the 1956 Act had found such sharp variation among the 18
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states that then had adopted a cooperative exemption that “no common pattern can be found.”
Louis Loss, Commentary on the Uniform Securities Act 118 (1976).

9. Section 201(9): Equipment trust certificates: Prior Provision: RUSA Section 401(b)(6).
The Securities Act of 1933 Section 3(a)(6) includes a narrower exemption for railroad equipment
trusts. Section 201(9) follows RUSA. The Official Comment to RUSA Section 401(b)(6)
explained:

The new paragraph (b)(6) reflects the extensive development of equipment lease financing
through leveraged leases, conditional sales, and other devices. The underlying premise is that if
the securities of the person using such a financing device would be exempt under some other

paragraph of Section 401, the equipment trust certificate or other security issued to acquire the
property in question also is exempt.

SECTION 202. EXEMPT TRANSACTIONS. The following transactions are exempt
from the requirements of Sections 301 through 306 and 504:

(1) an isolated nonissuer transaction, whether effected by or through a broker-dealer or
not;

(2) a nonissuer transaction by or through a broker-dealer registered, or exempt from
registration under this [Act], and a resale transaction by a sponsor of a unit investment trust
registered under the Investment Company Act of 1940, in a security of a class that has been
outstanding in the hands of the public for at least 90 days, if, at the date of the transaction:

(A) the issuer of the security is engaged in business, the issuer is not in the
organizational stage or in bankruptcy or receivership, and the issuer is not a blank check, blind
pool, or shell company that has no specific business plan or purpose or has indicated that its
primary business plan is to engage in a merger or combination of the business with, or an
acquisition of, an unidentified person;

(B) the security is sold at a price reasonably related to its current market price;
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(C) the security does not constitute the whole or part of an unsold allotment to, or a
subscription or participation by, the broker-dealer as an underwriter of the security or a
redistribution; and

(D) a nationally recognized securities manual or its electronic equivalent designated
by rule adopted or order issued under this [Act] or a record filed with the Securities and
Exchange Commission that is publicly available contains:

(i) a description of the business and operations of the issuer;

(ii) the names of the issuer’s executive officers and the names of the issuer’s
directors, if any;

(iii) an audited balance sheet of the issuer as of a date within 18 months before the
date of the transaction or, in the case of a reorganization or merger when the parties to the
reorganization or merger each had an audited balance sheet, a pro forma balance sheet for the
combined organization; and

(iv) an audited income statement for each of the issuer’s two immediately
previous fiscal years or for the period of existence of the issuer, whichever is shorter, or, in the
case of a reorganization or merger when each party to the reorganization or merger had audited
income statements, a pro forma income statement; or

(E) the issuer of the security has a class of equity securities listed on a national
securities exchange registered under the Securities Exchange Act of 1934 or designated for
trading on the National Association of Securities Dealers Automated Quotation System, unless
the issuer of the security is a unit investment trust registered under the Investment Company Act

of 1940; or the issuer of the security, including its predecessors, has been engaged in continuous
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business for at least three years; or the issuer of the security has total assets of at least
$2,000,000 based on an audited balance sheet as of a date within 18 months before the date of
the transaction or, in the case of a reorganization or merger when the parties to the
reorganization or merger each had the audited balance sheet, a pro forma balance sheet for the
combined organization;

(3) a nonissuer transaction by or through a broker-dealer registered or exempt from
registration under this [Act] in a security of a foreign issuer that is a margin security defined in
regulations or rules adopted by the Board of Governors of the Federal Reserve System;

(4) a nonissuer transaction by or through a broker-dealer registered or exempt from
registration under this [Act] in an outstanding security if the guarantor of the security files
reports with the Securities and Exchange Commission under the reporting requirements of
Section 13 or 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78m or 780(d));

(5) a nonissuer transaction by or through a broker-dealer registered or exempt from
registration under this [Act] in a security that:

(A) is rated at the time of the transaction by a nationally recognized statistical rating
organization in one of its four highest rating categories; or
(B) has a fixed maturity or a fixed interest or dividend, if:

(i) a default has not occurred during the current fiscal year or within the three
previous fiscal years or during the existence of the issuer and any predecessor if less than three
fiscal years, in the payment of principal, interest, or dividends on the security; and

(ii) the issuer is engaged in business, is not in the organizational stage or in

bankruptcy or receivership, and is not and has not been within the previous 12 months a blank

48



check, blind pool, or shell company that has no specific business plan or purpose or has indicated
that its primary business plan is to engage in a merger or combination of the business with, or an
acquisition of, an unidentified person;

(6) a nonissuer transaction by or through a broker-dealer registered or exempt from
registration under this [Act] effecting an unsolicited order or offer to purchase;

(7) anonissuer transaction executed by a bona fide pledgee without the purpose of
evading this [Act];

(8) a nonissuer transaction by a federal covered investment adviser with investments
under management in excess of $100,000,000 acting in the exercise of discretionary authority in
a signed record for the account of others;

(9) a transaction in a security, whether or not the security or transaction is otherwise
exempt, in exchange for one or more bona fide outstanding securities, claims, or property
interests, or partly in such exchange and partly for cash, if the terms and conditions of the
issuance and exchange or the delivery and exchange and the fairness of the terms and conditions
have been approved by the administrator after a hearing;

(10) a transaction between the issuer or other person on whose behalf the offering is
made and an undérwriter, or among underwriters;

(11) a transaction in a note, bond, debenture, or other evidence of indebtedness secured
by a mortgage or other security agreement if:

(A) the note, bond, debenture, or other evidence of indebtedness is offered and sold
with the mortgage or other security agreement as a unit;

(B) a general solicitation or general advertisement of the transaction is not made; and
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(C) a commission or other remuneration is not paid or given, directly or indirectly, to
a person not registered under this [Act] as a broker-dealer or as an agent;
(12) a transaction by an executor, administrator of an estate, sheriff, marshal, receiver,
trustee in bankruptcy, guardian, or conservator;
(13) a sale or offer to sell to:
(A) an institutional investor;
(B) a federal covered investment adviser; or
(C) any other person exempted by rule adopted or order issued under this [Act];
(14) a sale or an offer to sell securities of an issuer, if part of a single issue in which:
(A) not more than 25 purchasers are present in this State during any 12 consecutive
months, other than those designated in paragraph (13);
(B) a general solicitation or general advertising is not made in connection with the
offer to sell or sale of the securities;
(C) a commission or other remuneration is not paid or given, directly or indirectly, to
a person other than a broker-dealer registered under this [Act] or an agent registered under this
[Act] for soliciting a prospective purchaser in this State; and
(D) the issuer reasonably believes that all the purchasers in this State, other than those
designated in paragraph (13), are purchasing for investment;
(15) a transaction under an offer to existing security holders of the issuer, including
persons that at the date of the transaction are holders of convertible securities, options, or
warrants, if a commission or other remuneration, other than a standby commission, is not paid or

given, directly or indirectly, for soliciting a security holder in this State;
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(16) an offer to sell, but not a sale, of a security not exempt from registration under the
Securities Act of 1933 if:

(A) a registration or offering statement or similar record as required under the
Securities Act of 1933 has been filed, but is not effective, or the offer is made in compliance
with Rule 165 adopted under the Securities Act of 1933 (17 C.F.R. 230.165); and

(B) a stop order of which the offeror is aware has not been issued against the offeror
by the administrator or the Securities and Exchange Commission, and an audit, inspection, or
proceeding that is public and that may culminate in a stop order is not known by the offeror to be
pending;

(17) an offer to sell, but not a sale, of a security exempt from registration under the
Securities Act of 1933 if:

(A) a registration statement has been filed under this [Act], but is not effective;

(B) a solicitation of interest is provided in a record to offerees in compliance with a
rule adopted by the administrator under this [Act]; and

(C) a stop order of which the offeror is aware has not been issued by the
administrator under this [Act] and an audit, inspection, or proceeding that may culminate in a
stop order is not known by the offeror to be pending;

(18) a transaction involving the distribution of the securities of an issuer to the security
holders of another person in connection with a merger, consolidation, exchange of securities,
sale of assets, or other reorganization to which the issuer, or its parent or subsidiary and the other
person, or its parent or subsidiary, are parties;

(19) a rescission offer, sale, or purchase under Section 510;
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(20) an offer or sale of a security to a person not a resident of this State and not present in
this State if the offer or sale does not constitute a violation of the laws of the State or foreign
jurisdiction in which the offeree or purchaser is present and is not part of an unlawful plan or
scheme to evade this [Act];

(21) employees’ stock purchase, savings, option, profit-sharing, pension, or similar
employees’ benefit plan, including any securities, plan interests, and guarantees issued under a
compensatory benefit plan or compensation contract, contained in a record, established by the
issuer, its parents, its majority-owned subsidiaries, or the majority-owned subsidiaries of the
issuer’s parent for the participation of their employees including offers or sales of such securities
to:

(A) directors; general partners; trustees, if the issuer is a business trust; officers;
consultants; and advisors;

(B) family members who acquire such securities from those persons through gifts or
domestic relations orders;

(C) former employees, directors, general partners, trustees, officers, consultants, and
advisors if those individuals were employed by or providing services to the issuer when the
securities were offered; and

(D) insurance agents who are exclusive insurance agents of the issuer, or the issuer’s
subsidiaries or parents, or who derive more than 50 percent of their annual income from those
organizations;

(22) a transaction involving:

(A) a stock dividend or equivalent equity distribution, whether the corporation or
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other business organization distributing the dividend or equivalent equity distribution is the
issuer or not, if nothing of value is given by stockholders or other equity holders for the dividend
or equivalent equity distribution other than the surrender of a right to a cash or property dividend
if each stockholder or other equity holder may elect to take the dividend or equivalent equity
distribution in cash, property, or stock;

(B) an act incident to a judicially approved reorganization in which a security is
issued in exchange for one or more outstanding securities, claims, or property interests, or partly
in such exchange and partly for cash; or

(C) the solicitation of tenders of securities by an offeror in a tender offer in
compliance with Rule 162 adopted under the Securities Act of 1933 (17 C.F.R. 230.162); or

(23) a nonissuer transaction in an outstanding security by or through a broker-dealer
registered or exempt from registration under this [Act], if the issuer is a reporting issuer in a
foreign jurisdiction designated by this paragraph or by rule adopted or order issued under this
[Act]; has been subject to continuous reporting requirements in the foreign jurisdiction for not
less than 180 days before the transaction; and the security is listed on the foreign jurisdiction’s
securities exchange that has been designated by this paragraph or by rule adopted or order issued
under this [Act], or is a security of the same issuer that is of senior or substantially equal rank to
the listed security or is a warrant or right to purchase or subscribe to any of the foregoing. For
purposes of this paragraph, Canada, together with its provinces and territories, is a designated
foreign jurisdiction and The Toronto Stock Exchange, Inc., is a designated securities exchange.
After an administrative hearing in compliance with [the state administrative procedure act], the

administrator, by rule adopted or order issued under this [Act], may revoke the designation of a
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securities exchange under this paragraph, if the administrator finds that revocation is necessary
or appropriate in the public interest and for the protection of investors.
Official Comments
Prior Provisions: 1956 Act Section 402(b); RUSA Section 402.

1. Sections 202(1) through (8) are available only for nonissuer transactions. An issuer
selling securities in an initial public offering or other offering may not rely on Sections 202(1)
through (8). A nonissuer, however, can rely on any issuer transaction exemption such as
Section 202(13), when the exemption would be applicable to a nonissuer. The term “nonissuer
transaction or nonissuer distribution” is defined in Section 102(18); the term “issuer” is defined
in Section 102(17).

2. Section 202(1): Isolated nonissuer transactions: Prior Provisions: 1956 Act Section
402(b)(1); RUSA Section 402(1). The term “isolated transaction” is not defined in this Act, but
left to the states to develop. Historically under state law there has been somewhat varied case
law development of the term “isolated transactions.” See, €.g., Blinder, Robinson & Co., Inc. v.
Goettsch, 403 N.W.2d 772 (Iowa 1987) (isolated nonissuer transaction exemption is not
unconstitutionally vague); Allen v. Schauf, 449 P.2d 1010 (Kan. 1969) (regulation defined
isolated transactions to not exceed four persons solicited in a 12 month period); Nelson v. State,
355 P.2d 413, 420 (Okla. Ct. Crim. App. 1960) (“[a]n isolated sale means one standing alone,
disconnected from any other”); see generally 1 Louis Loss & Joel Seligman, Securities
Regulation 125-130 (3d ed. rev. 1998).

In general this subsection is intended to cover the occasional sale by a person. It would not
exempt multiple or successive transactions by a person or group, whether those sales are
sufficient to constitute a “distribution” as that term is used for purposes of the federal securities
laws, see 2 Louis Loss & Joel Seligman, Securities Regulation 1138.50-1138.52 (3d ed. rev.
1999), or merely too frequent to be considered “isolated” under the relevant state law.

Limited issuer offering transactions are separately addressed in Section 202(14).

3. Section 202(2): Nonissuer transactions in specified outstanding securities: Prior
Provisions: 1956 Act Section 402(b)(2); RUSA Sections 402(3) and (4). This Section
represents a modernization of the securities manual exemption which was included in both the
1956 Act and RUSA. NASAA recommended an amendment to the 1956 Act Section 402(b)
after discussion with the Securities Industry Association and others in the securities industry.
This Section generally follows the NASAA amendment.

Rule 419 issued under the Securities Act of 1933 defines a “blank check company” to be a

company that “is a development stage company that has no specific business plan or purpose or
has indicated that its business plan is to engage in a merger or acquisition with an unidentified
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company or companies, or other entity or person.” A “blind pool” is similar and would involve
an investment in a blank check or other entity with no identified business plan or purpose. A
“shell company” is also similar and would involve an entity which, to date, has no significant
business assets, plan, or purpose.

4. Section 202(3): Nonissuer transactions in specified foreign transactions: No Prior
Provision. The NASAA recommendation that was the basis of Section 202(2) also included
specified foreign nonissuer transactions subject to a manual exemption when there was
disclosure of the issuer’s officers and directors in the issuer’s country of domicile. This
subsection uses margin securities as an alternative approach to identify sufficiently seasoned
foreign securities. Margin securities are required to be in compliance with Regulation T which
was adopted by the Board of Governors of the Federal Reserve System.

5. Section 202(4): Nonissuer transactions in securities subject to Securities Exchange Act
reporting: Prior Provision: RUSA Section 402(2). RUSA added this exemption to authorize
nonissuer secondary trading in the securities of issuers that were subject to the periodic reporting
requirements of the Securities Exchange Act of 1934. To bar immediate secondary trading in
nonregistered initial public offerings, there was a further requirement that these securities be
subject to the reporting requirements of Sections 13 or 15(d) of the Securities Exchange Act of
1934 for not less than 90 days. Section 202(4) only covers the guarantor because if the issuer of
the security is a reporting company under Sections 13 or 15(d) of the Securities Exchange Act of
1934, the transaction is preempted by Section 18(b)(4)(A) of the Securities Act of 1933.

Section 18(b)(4)(A) of the National Securities Markets Improvement Act of 1996 defines
nonissuer transactions under Section 4(1) of the Securities Act of 1933 (“transactions by persons
other than an issuer, underwriter, or dealer”) as “federal covered securities,” see Section 102(7),
if the issuer files reports with the Securities and Exchange Commission under Sections 13 or
15(d) of the Securities Exchange Act of 1934. Under Section 18(a) of the Securities Act of 1933
no state statute, rule, order, or other administrative action with respect to registration of
securities or reporting requirements may apply to a federal covered security. To harmonize
Section 202(4) with Sections 18(a) and 18(b)(4)(A) of the Securities Act of 1933, the 90 day
reporting period in RUSA Section 402(2) is not adopted in this Act.

6. Section 202(5): Nonissuer transactions in specified fixed income securities: Prior
Provisions: 1956 Act Section 402(b)(2)(B); RUSA Section 402(4). The concept of a fixed
income security rated by a nationally recognized statistical rating organization in one of its four
highest rating categories described in Section 202(5)(A) is well established in federal securities
law in Form S-3 adopted under the Securities Act of 1933 and the net capital Rule 15¢3-
1(c)(2)(vi)(F) adopted under the Securities Exchange Act of 1934. See 2 Louis Loss & Joel
Seligman, Securities Regulation 649-653 (3d ed. rev. 1999). Nationally recognized statistical
rating organizations have been identified by the Securities and Exchange Commission and
include such organizations as Moody’s and Standard and Poor’s. Rating categories typically
begin with AAA and under this Act would include BBB as the fourth highest rating category.
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Section 202(5)(B) follows the 1956 Act and RUSA, but also addresses blank check and
similar offerings, which became major concerns at the state and federal levels during the past
two decades. Cf. Securities Act of 1933 Rule 419. See Official Comment (3).

This subsection includes both debt securities with fixed maturity or a fixed interest rate and
preferred stock with fixed dividend provisions.

7. Section 202(6): Unsolicited brokerage transactions: Prior Provisions: 1956 Act Section
402(b)(3); RUSA Section 402(5). Section 18(b)(4)(B) of the Securities Act of 1933 defines as
federal covered securities those subject to Section 4(4) of the Securities Act of 1933: “brokerage
transactions executed upon customers’ orders on any exchange or in the over-the-counter market
but not the solicitation of such orders.” Section 202(6) is intended to provide exemption for
nonagency transactions by dealers not within the scope of Section 4(4).

The 1956 Act Section 402(b)(3) had provided that the administrator “may by rule require that
the customer acknowledge upon a specified form that the same was unsolicited, and that a signed
copy of each such form be preserved by the broker-dealer for a specified period.” This type of
requirement is preempted by Section 18(a) of the Securities Act of 1933 for federal covered
securities and is viewed as unnecessary for the limited class of dealer nonagency transactions
that will be exempted by Section 202(6).

8. Section 202(7): Nonissuer transactions by pledgees: Prior Provisions: 1956 Act Section
402(b)(7); RUSA Section 402(9). This subsection is identical to the 1956 Act and substantively
identical to RUSA.

9. Section 202(8): Nonissuer transactions with federal covered investment advisers: No
Prior Provision. This exemption was added because of a recognition that federal covered
investment advisers are sophisticated financial professionals capable of determining the merits of
a security and do not require the protections provided by requiring registration in a particular
state.

10. Section 202(9): Specified exchange transactions: No Prior Provision. Section 202(9)
provides a state counterpart to the exemption in Section 3(a)(10) of the Securities Act of 1933.

11. Section 202(10): Underwriter transactions: Prior Provisions: 1956 Act Section
402(b)(4); RUSA Section 402(6). This subsection is substantively identical to the 1956 Act and
RUSA.

12. Section 202(11): Unit secured transactions: Prior Provisions: 1956 Act
Section 402(b)(5); RUSA Section 402(7). In recent years the application of this exemption has
been one of concern to state securities administrators. The conditions that conclude this
exemption are new and are intended to address these concerns.

13. Section 202(12): Bankruptcy, guardian, or conservator transactions: Prior Provisions:
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1956 Act Section 402(b)(6); RUSA Section 402(8). This subsection is identical to that in the
1956 Act and RUSA.

14. Section 202(13): Transactions with specified investors: Prior Provision: 1956 Act
Section 402(b)(8). The 1956 Act contains similar but less inclusive language in Section
402(b)(8). If the Securities and Exchange Commission adopts a rule defining “qualified
purchaser” as used in Section 18(b)(3) of the Securities Act to specify certain purchasers of
federal covered securities, part or all of this exemption will be redundant. As of September
2002, the Commission has proposed, but not adopted, Rule 146(c).

Section 202(13)(B) is limited to transactions for the account of a federal covered investment
adviser and is not intended to reach transactions on behalf of others by such adviser.

15. Section 202(14): Limited offering transactions: Prior Provisions: 1956 Act Section
402(b)(9); RUSA Section 402(11). The reference in the prefatory language to “a single issue”
signifies that two or more issues can be “integrated” and potentially destroy the exemption. There
are two general tests for integration under the federal securities laws. The states similarly have
followed generally these types of integration principles with respect to securities transaction
exemptions. First, there is a six month “buffer” before and after an offer, offer to sell, or sale of a
transaction exempt under Section 202(14) during which no other issue can be distributed if
integration automatically is to be avoided. See Rule 147(b)(2) and Rule 502(a) of the Securities
Act of 1933. Second, if two issues occur within six months, integration may occur depending
upon the following factors:

(i) are the offerings part of a single plan of financing;

(ii) do the offerings involve issuance of the same class of securities;
(iii) are the offerings made at or about the same time;

(iv) is the same type of consideration to be received; and

(v) are the offerings made for the same general purpose.

See generally 3 Louis Loss & Joel Seligman, Securities Regulation 1231-1248 (3d ed. rev.
1999).

Section 402(b)(9) of the 1956 Act and Section 402(11) of the 1985 Act provide alternative
limited offering transaction exemptions. The 1956 Act was limited to offers to no more than ten
persons (other than institutional investors specified in Section 402(b)(8)); all purchasers in the
State had to purchase for investment; and no remuneration was given for soliciting prospective
purchasers in the State. RUSA, in contrast, was limited to no more than 25 purchasers (other
than financial or institutional investors); no general solicitation or advertising; and no
remuneration was paid to a person other than a broker-dealer for soliciting a prospective
purchaser.

This Section would apply to preorganization limited offerings as well as operating company
limited offerings. The Securities Act of 1933 Sections 3(b) and 4(2) also apply to both. In
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contrast, the 1956 Act Section 402(b)(10) and RUSA Section 402(12) used similar concepts in
separate Sections to apply to preorganization limited offerings.

Section 18(b)(4)}(D) of the Securities Act of 1933 defines as federal covered securities those
issued under Securities and Exchange Commission rules under Section 4(2) of the Securities
Act. This would include Rule 506, which uses the “accredited investor” definition in Rule
501(a). When a transaction involves Rule 506, Section 18(b)(4)(D) further provides “that this
paragraph does not prohibit a state from imposing notice filing requirements that are
substantially similar to those required by rule or regulation under Section 4(2) that are in effect
on September 1, 1996.” These notice requirements are found in Section 302(c) of this Act.

A majority of states have adopted a Uniform Limited Offering Exemption, coordinate to
varying degrees with Regulation D. The authority to adopt this and other exemptive rules is
provided in Section 203.

16. Section 202(15): Transactions with existing security holders: Prior Provisions: 1956
Act Section 402(b)(11); RUSA Section 402(14). Section 3(a)(9) of the Securities Act of 1933
exempts exchange offerings with existing security holders. Under Section 18(b)(4)(C)
transactions subject to Section 3(a)(9) are federal covered securities. See Section 102(7).
Notice requirements in the earlier 1956 Act and RUSA accordingly would be preempted by the
Securities Act of 1933. See Section 18(a) of the Securities Act of 1933. Otherwise this
exemption is substantively identical to the 1956 Act and RUSA.

17. Section 202(16): Offerings registered under this [Act] and the Securities Act of 1933:
Prior Provisions: 1956 Act Section 402(b)(12); RUSA Section 402(15). This exemption
generally follows the 1956 Act and RUSA. Rule 165 of the Securities Act of 1933, which was
adopted in 1999, allows the offeror of securities in a business combination to make written
communications that offer securities for sale before a registration statement is filed as long as
specified conditions are satisfied.

RUSA Section 402(15)(i1) also required that a registration statement be filed under this Act,
but not yet be effective. By eliminating the filing requirement this exemption will reach the offer
(but not the sale) of a security that is anticipated to be a federal covered security by applying for
listing on the New York Stock Exchange or other exchange specified in Section 18(b)(1) of the
Securities Act of 1933, but the listing and federal covered security status has not yet become
effective.

18. Section 202(17): Offerings when registration has been filed, but is not effective under
this [Act] and exempt from the Securities Act of 1933: Prior Provisions: RUSA Section 402(16).
If a rule is adopted by the administrator a solicitation of interest document must accompany a
registration by qualification as specified in Section 304(b)(13).

Oral offers may be made after a registration statement has been filed, both before and after a
registration statement is effective.
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This exemption does not operate unless the administrator adopts a rule under 202(17)(B).

19. Section 202(18): Control transactions: Prior Provision: RUSA Section 402(17). Until
1972 mergers and similar transactions were not considered to involve sales and did not have to
register under the Securities Act of 1933. In 1972 the Securities and Exchange Commission
adopted Rule 145 defining many mergers and similar transactions to be sales and abandoned its
earlier “no sale” doctrine. See 3 Louis Loss & Joel Seligman, Securities Regulation 1262-1280
(3d ed. rev. 1999).

Because most merger and similar transactions require shareholder approval and shareholders
often have appraisal rights if they choose to dissent, the potential for abuse is less than in an
offering of securities for cash. When appropriate the administrator can deny, condition, limit or
revoke this exemption under Section 204. Section 202(18) does not follow the requirement in
RUSA Section 402(17) that written notice of the transactions and a copy of the solicitation
materials be given to the administrator 10 days before the consummation of the transaction and,
that the administrator is empowered to disallow the exemption within the next 10 days.

20. Section 202(19): Rescission offers: No Prior Provision. See Section 510 for discussion
of rescission offers.

21. Section 202(20): Out-of-state offers or sales: Source of law: Colo. Section 11-51-102(7).
Compare A.S. Goldmen & Co., Inc. v. New Jersey Bur. of Sec., 163 F.3d 780 (3d Cir. 1999),
which held that under the United States Constitution’s Commerce Clause a State could authorize
a securities administrator to prevent a broker-dealer from selling securities from a State to
purchasers in other States where purchase of the securities was authorized. The concluding
phrase “and is not part of an unlawful plan or scheme to evade this [Act]” is intended to preclude
reliance on this exemption by boiler rooms and others engaged in illegal activities.

Section 202(20) provides an exemption from securities registration and does not address an
administrator’s power to investigate and bring enforcement actions under Articles 5 and 6.

22. Section 202(21): Employee benefit plans: Prior Provision: RUSA Section 401(b)(12).
The 1956 Act Section 402(a)(11) was limited to investment contracts issued in connection with
specified employee benefit plans if the administrator was given 30 days written notice.

In 1979, the United States Supreme Court in International Bhd. of Teamsters v. Daniel, 439
U.S. 551 (1979), held that a noncontributory, mandatory pension plan subject to the Employee
Retirement Income Security Act of 1974 (ERISA) was not a security within the meaning of the
Securities Act of 1933 or the Securities Exchange Act of 1934. The Securities and Exchange
Commission staff subsequently took the position that the interests of employees in involuntary,
contributory plans are not securities. Sec. Act Rel. 6188, 19 SEC Dock. 465, 473 (1980). Both
contributory and noncontributory pension or welfare plans subject to ERISA are excluded from
the definition of security in Section 102(28).
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In this definition, the term “advisors” does not mean “investment advisers,” as defined in
Section 102(15).

With respect to employee benefit plans that are securities, Section 202(21) provides an
exemption, but follows RUSA in not limiting the exemption to investment contracts and not
requiring 30 days notice to the administrator.

Section 202(21) is modeled, in part, on Rule 701(c) adopted under the Securities Act of
1933. Compliance with Rule 701 will provide compliance with this exemption.

Both the 1956 Act and RUSA, for unstated reasons, treated employee benefit plans as
exempt securities, rather than exempt securities transactions. There appears to be no appropriate
reason to do so.

Resale of employee benefit plan securities can occur under appropriate section 202
transaction exemptions. Section 202(21) is not intended to provide a new method of publicly
issuing securities.

The administrator, when appropriate, can deny, condition, limit, or revoke an exemption
under Section 202(21). See Section 204.

23. Section 202(22): Specified dividends and tender offers and judicially recognized
reorganizations: Prior Provision: 1956 Act Section 401(j)(6)(B) and (D); RUSA Section
101(13)(vi). Section 202(22)(A) and (B) generally follow exclusions from the definition of sale
in the 1956 Act and RUSA. Section 202(22)(C) is new and corresponds to Rule 162, recently
adopted under the Securities Act of 1933, which allows the offeror in a stock exchange offer to
solicit tenders of securities before a registration statement is effective as long as no securities are
purchased until the registration statement is effective and the tender offer has expired.

24. Section 202(23): Nonissuer transactions involving specified foreign issuer securities
traded on designated securities exchanges. This exemption expressly covers Toronto Stock
Exchange issuers that are public reporting companies under Canadian securities law and meet
the 180 day continuous reporting requirement. In conformance with the North American Free
Trade Agreement (NAFTA) and General Agreement on Trade in Services (GATS), the
exemption separately provides authority for the administrator to designate by rule or order other
specific foreign jurisdictions and their trading exchanges upon an adequate showing. The
exemption also provides authority for an administrator to revoke any designation if necessary or
appropriate in the public interest and for the protection of investors.

SECTION 203. ADDITIONAL EXEMPTIONS AND WAIVERS. A rule adopted or

order issued under this [Act] may exempt a security, transaction, or offer; a rule under this
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[Act] may exempt a class of securities, transactions, or offers from any or all of the requirements
of Sections 301 through 306 and 504; and an order under this [Act] may waive, in whole or in
part, any or all of the conditions for an exemption or offer under Sections 201 and 202.
Official Comments

Prior Provision: RUSA Section 403.

1. Under this type of authority, 50 of 53 jurisdictions through September 2002 had adopted
the Uniform Limited Offering Exemption (ULOE) or a Regulation D exemption, and 32
jurisdictions had adopted a Rule 144A exemption. This Act does not incorporate ULOE or a
Rule 144A exemption because of their complexity and the likelihood of periodic updating of
their provisions. Rule 144A, and similar exemptions in ULOE, can be most effectively
implemented by rule rather than statute.

2. Under Section 203 a state would also be authorized to adopt by rule or order new
exemptions as circumstances warrant for new technologies such as the Internet. Cf. NASAA

Resolution Regarding Securities Offered on Internet, NASAA Rep. 17040 (Jan. 7, 1996).

3. It is the intent of this Section that ULOE, Rule 144A, and additional exemptions or
waivers be adopted uniformly by states, to the extent this is practicable.

SECTION 204. DENIAL, SUSPENSION, REVOCATION, CONDITION, OR

LIMITATION OF EXEMPTIONS.

(a) [Enforcement related powers.] Except with respect to a federal covered security or
a transaction involving a federal covered security, an order under this [Act] may deny, suspend
application of, condition, limit, or revoke an exemption created under Section 201(3)(C), (7) or
(8) or 202 or an exemption or waiver created under Section 203 with respect to a specific
security, transaction, or offer. An order under this section may be issued only pursuant to the
procedures in Section 306(d) or 604 and only prospectively.

(b) [Knowledge of order required.] A person does not violate Section 301, 303 through
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306, 504, or 510 by an offer to sell, offer to purchase, sale, or purchase effected after the entry
of an order issued under this section if the person did not know, and in the exercise of
reasonable care could not have known, of the order.

Official Comments

Prior Provisions: 1956 Act Section 402(c); RUSA Section 404.

1. Section 204 is potentially far reaching. The ability to deny, condition, limit, or revoke the
exemptions specified in Sections 201(3)(C), 201(7), 201(8), 202, or 203 is adopted concomitant
with the breadth of these exemptions. One or more than one security, transaction, or offer can be
covered by a Section 204 order.

2. The courts have given a securities administrator’s decision to deny or revoke an
exemption substantial deference when there was compliance with applicable due process and

statutory requirements. See, e.g., Johnson-Bowles Co., Inc. v. Div. of Sec., 829 P.2d 101 (Utah
Ct. App. 1992).
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[ARTICLE] 3
REGISTRATION OF SECURITIES AND

NOTICE FILING OF FEDERAL COVERED SECURITIES

SECTION 301. SECURITIES REGISTRATION REQUIREMENT.
It is unlawful for a person to offer or sell a security in this State unless:

(1) the security is a federal covered security;

(2) the security, transaction, or offer is exempted from registration under Sections 201
through 203; or

(3) the security is registered under this [Act].

Official Comments
Prior Provisions: 1956 Act Section 301; RUSA Section 301.

1.  This Section is substantively identical to the 1956 Act and RUSA except for the addition
of Section 301(1), which is necessitated by the National Securities Markets Improvement Act of
1996. See Section 102(7).

2. Except for federal covered securities, exempt securities, or securities offered or sold in
exempt transactions, no sale of a security may be made in this State before the security is
registered. “Sale” is defined in Section 102(26); “in this State” is addressed in Section 610; and
securities registration is addressed in Sections 303 through 306.

3. The Securities Act of 1933 permits certain types of offers during the “waiting period”
between the filing and effectiveness of a registration statement. The exemptive provisions of
Sections 202(16) and (17) operate to permit similar offers for securities that are not federal
covered securities and are in the process of registration under federal or state statutes or both.

4. Notice filings and fees applicable to federal covered securities, see Section 102(7), are
addressed in Section 302.

SECTION 302. NOTICE FILING.
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(a) [Required filing of records.] With respect to a federal covered security, as defined in
Section 18(b)(2) of the Securities Act of 1933 (15 U.S.C. Section 77r(b)(2)), that is not
otherwise exempt under Sections 201 through 203, a rule adopted or order issued under this
[Act] may require the filing of any or all of the following records:

(1) before the initial offer of a federal covered security in this State, all records that
are part of a federal registration statement filed with the Securities and Exchange Commission
under the Securities Act of 1933 and a consent to service of process complying with Section 611
signed by the issuer and the payment of a fee of $]  |;

(2) after the initial offer of the federal covered security in this State, all records that
are part of an amendment to a federal registration statement filed with the Securities and
Exchange Commission under the Securities Act of 1933; and

(3) to the extent necessary or appropriate to compute fees, a report of the value of the
federal covered securities sold or offered to persons present in this State, if the sales data are not
included in records filed with the Securities and Exchange Commission and payment of a fee of
S 1

(b) [Notice filing effectiveness and renewal.] A notice filing under subsection (a) is
effective for one year commencing on the later of the noticé filing or the effectiveness of the
offering filed with the Securities and Exchange Commission. On or before expiration, the issuer
may renew a notice filing by filing a copy of those records filed by the issuer with the Securities
and Exchange Commission that are required by rule or order under this [Act] to be filed and by
paying a renewal fee of $] __ ]. A previously filed consent to service of process complying with

Section 611 may be incorporated by reference in a renewal. A renewed notice filing becomes
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effective upon the expiration of the filing being renewed.

(¢) [Notice filings for federal covered securities under Section 18(b)(4)(D).] With
respect to a security that is a federal covered security under Section 18(b)(4)(D) of the Securities
Act of 1933(15 U.S.C. Section 77r(b)(4)(D)), a rule under this [Act] may require a notice filing
by or on behalf of an issuer to include a copy of Form D, including the Appendix, as
promulgated by the Securities and Exchange Commission, and a consent to service of process
complying with Section 611 signed by the issuer not later than 15 days after the first sale of the
federal covered security in this State and the payment of a fee of $] _ ]; and the payment of a
fee of §[ ] for any late filing.

(d) [Stop orders.] Except with respect to a federal security under Section 181(b)(1) of
the Securities Act of 1933 (15 U.S.C. Section 77r(b)(1)), if the administrator finds that there is a
failure to comply with a notice or fee requirement of this section, the administrator may issue a
stop order suspending the offer and sale of a federal covered security in this State. If the
deficiency is corrected, the stop order is void as of the time of its issuance and no penalty may be
imposed by the administrator.

Official Comments

No Prior Provision.

1. The little used “registration by notification” in the 1956 Act Section 302 or “registration
by filing” in RUSA Section 302 are omitted from this Act because of the notice filing approach
required by Section 18(b)(2) of the Securities Act of 1933 for federal covered securities, which,
in essence, replaces the need for registration by notification.

2. For Rule 506 offerings which are addressed by Section 18(d)(4)(D) of the Securities Act
of 1933, the Securities and Exchange Commission requires the filing of Form D. See Rule 503.
When an issuer meets the conditions of Rule 506, Section 302(c) is intended to limit required

state filings to no more than a requirement of filing a copy of Form D, including the Appendix, a
consent to service of process, and a fee.
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3. The definition of “filing” in Section 102(8) will permit states to receive electronic filing of
records under this Section. An administrator may also accept under this Section a signed
consent filed electronically with a designee of the administrator. See Section 105.

4. If a State prefers to have the fees in this section established by rule, replace the phrase “a

fee of $[ 1" in subsections (a), (b), and (c) with the phrase “a fee established by the
administrator by rule”. See Comment 3 to Section 410.

SECTION 303. SECURITIES REGISTRATION BY COORDINATION.

(a) [Registration permitted.] A security for which a registration statement has been
filed under the Securities Act of 1933 in connection with the same offering may be registered by
coordination under this section.

(b) [Required records.] A registration statement and accompanying records under this
section must contain or be accompanied by the following records in addition to the information
specified in Section 305 and a consent to service of process complying with Section 611:

(1) a copy of the latest form of prospectus filed under the Securities Act of 1933;

(2) a copy of the articles of incorporation and bylaws or their substantial equivalents
currently in effect; a copy of any agreement with or among underwriters; a copy of any indenture
or other instrument governing the issuance of the security to be registered; and a specimen,
copy, or description of the security that is required by rule adopted or order issued under this
[Act];

(3) copies of any other information or any other records filed by the issuer under the
Securities Act of 1933 requested by the administrator; and

(4) an undertaking to forward each amendment to the federal prospectus, other than

an amendment that delays the effective date of the registration statement, promptly after it is
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filed with the Securities and Exchange Commission.

(¢) [Conditions for effectiveness of registration statement.] A registration statement
under this section becomes effective simultaneously with or subsequent to the federal
registration statement when all the following conditions are satisfied:

(1) a stop order under subsection (d) or Section 306 or issued by the Securities and
Exchange Commission is not in effect and a proceeding is not pending against the issuer under
Section 412; and

(2) the registration statement has been on file for at least 20 days or a shorter period
provided by rule adopted or order issued under this [Act].

(d) [Notice of federal registration statement effectiveness.] The registrant shall
promptly notify the administrator in a record of the date when the federal registration statement
becomes effective and the content of any price amendment and shall promptly file a record
containing the price amendment. If the notice is not timely received, the administrator may issue
a stop order, without prior notice or hearing, retroactively denying effectiveness to the
registration statement or suspending its effectiveness until compliance with this section. The
administrator shall promptly notify the registrant of an order by telegram, telephone, or
electronic means and promptly confirm this notice by a record. If the registrant subsequently
complies with the notice requirements of this section, the stop order is void as of the date of its
issuance.

(e) [Effectiveness of registration statement.] If the federal registration statement
becomes effective before each of the conditions in this section is satisfied or is waived by the

administrator, the registration statement is automatically effective under this [Act] when all the

67



conditions are satisfied or waived. If the registrant notifies the administrator of the date when
the federal registration statement is expected to become effective, the administrator shall
promptly notify the registrant by telegram, telephone, or electronic means and promptly confirm
this notice by a record, indicating whether all the conditions are satisfied or waived and whether
the administrator intends the institution of a proceeding under Section 306. The notice by the
administrator does not preclude the institution of such a proceeding.
Official Comments
Prior Provisions: 1956 Act Section 303; RUSA Section 303.

1. Registration by coordination was one of the key innovations of the 1956 Act. As in the
1956 Act, Section 303 streamlines the content of the registration statement and the procedure by
which a registration statement becomes effective, but not the substantive standards governing the
effectiveness of a registration statement.

2. The phrase “in connection with the same offering” in Section 303 does not require that the
federal and state registration statements be filed simultaneously or become effective
simultaneously. A registration by coordination can be filed in a State after the effectiveness of
the federal registration statement as long as the administrator does not conclude that the interval
was too long to consider the State registration statement “the same offering.”

3. Section 303 is similar to the 1956 Act except that these provisions have been modernized
to include electronic filing and electronic notification. Cf. Sections 102(8), 102(25), 105. It is
anticipated that this will facilitate simultaneous filing with the Securities and Exchange
Commission and the States which is consistent with the uniformity intended by this Act.
Simultaneous or sequential filing could be administered through a designee similar to the current
Web-CRD or in conjunction with the Securities and Exchange Commission’s Electronic Data
Gathering, Analysis, and Retrieval (EDGAR) system or otherwise.

4. Section 303(b) is not intended to limit the administrator to requiring only the information
and records filed with the Securities and Exchange Commission.

5. Sections 303(c) through (e) describe the conditions to be satisfied to achieve effectiveness
of a coordinated filing. “Price amendment” is defined in Section 102(23). The administrator
retains the right to test the registration statement by the substantive standards of Section 306(a)
and may issue a stop or denial order if the administrator believes any of those provisions are
applicable.
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SECTION 304. SECURITIES REGISTRATION BY QUALIFICATION.

(a) [Registration permitted.] A security may be registered by qualification under this
section.

(b) [Required records.] A registration statement under this section must contain the
information or records specified in Section 305, a consent to service of process complying with
Section 611, and, if required by rule adopted under this [Act], the following information or
records:

(1) with respect to the issuer and any significant subsidiary, its name, address, and
form of organization; the State or foreign jurisdiction and date of its organization; the general
character and location of its business; a description of its physical properties and equipment; and
a statement of the general competitive conditions in the industry or business in which it is or will
be engaged;

(2) with respect to each director and officer of the issuer, and other person having a
similar status or performing similar functions, the person’s name, address, and principal
occupation for the previous five years; the amount of securities of the issuer held by the person
as of the 30th day before the filing of the registration statement; the amount of the securities
covered by the registration statement to which the person has indicated an intention to subscribe;
and a description of any material interest of the person in any material transaction with the issuer
or a significant subsidiary effected within the previous three years or proposed to be effected;

(3) with respect to persons covered by paragraph (2), the aggregate sum of the
remuneration paid to those persons during the previous 12 months and estimated to be paid

during the next 12 months, directly or indirectly, by the issuer, and all predecessors, parents,
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subsidiaries, and affiliates of the issuer;

(4) with respect to a person owning of record or owning beneficially, if known, 10
percent or more of the outstanding shares of any class of equity security of the issuer, the
information specified in paragraph (2) other than the person’s occupation;

(5) with respect to a promoter, if the issuer was organized within the previous three
years, the information or records specified in paragraph (2), any amount paid to the promoter
within that period or intended to be paid to the promoter, and the consideration for the payment;

(6) with respect to a person on whose behalf any part of the offering is to be made in
a nonissuer distribution, the person’s name and address; the amount of securities of the issuer
held by the person as of the date of the filing of the registration statement; a description of any
material interest of the person in any material transaction with the issuer or any significant
subsidiary effected within the previous three years or proposed to be effected; and a statement of
the reasons for making ihe offering;

(7) the capitalization and long term debt, on both a current and pro forma basis, of the
issuer and any significant subsidiary, including a description of each security outstanding or
being registered or otherwise offered, and a statement of the amount and kind of consideration,
whether in the form of cash, physical assets, services, patents, goodwill, or anything else of
value, for which the issuer or any subsidiary has issued its securities within the previous two
years or is obligated to issue its securities;

(8) the kind and amount of securities to be offered; the proposed offering price or the
method by which it is to be computed; any variation at which a proportion of the offering is to be

made to a person or class of persons other than the underwriters, with a specification of the
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person or class; the basis on which the offering is to be made if otherwise than for cash; the
estimated aggregate underwriting and selling discounts or commissions and finders’ fees,
including separately cash, securities, contracts, or anything else of value to accrue to the
underwriters or finders in connection with the offering or, if the selling discounts or
commissions are variable, the basis of determining them and their maximum and minimum
amounts; the estimated amounts of other selling expenses, including legal, engineering, and
accounting charges; the name and address of each underwriter and each recipient of a finder's
fee; a copy of any underwriting or selling group agreement under which the distribution is to be
made or the proposed form of any such agreement whose terms have not yet been determined;
and a description of the plan of distribution of any securities that are to be offered otherwise than
through an underwriter;

(9) the estimated monetary proceeds to be received by the issuer from the offering;
the purposes for which the proceeds are to be used by the issuer; the estimated amount to be used
for each purpose; the order or Eriority in which the proceeds will be used for the purposes stated;
the amounts of any funds to be raised from other sources to achieve the purposes stated; the
sources of the funds; and, if a part of the proceeds is to be used to acquire property, including
goodwill, otherwise than in the ordinary course of business, the names and addresses of the
vendors, the purchase price, the names of any persons that have received commissions in
connection with the acquisition, and the amounts of the commissions and other expenses in
connection with the acquisition, including the cost of borrowing money to finance the
acquisition;

(10) a description of any stock options or other security options outstanding, or to be
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created in connection with the offering, and the amount of those options held or to be held by
each person required to be named in paragraph (2), (4), (5), (6), or (8) and by any person that
holds or will hold 10 percent or more in the aggregate of those options;

(11) the dates of, parties to, and general effect concisely stated of each managerial or
other material contract made or to be made otherwise than in the ordinary course of business to
be performed in whole or in part at or after the filing of the registration statement or that was
made within the previous two years, and a copy of the contract;

(12) a description of any pending litigation, action, or proceeding to which the issuer
is a party and that materially affeéts its business or assets, ahd any litigation, action, or
proceeding known to be contemplated by governmental authorities;

(13) a copy of any prospectus, pamphlet, circular, form letter, advertisement, or other
sales literature intended as of the effective date to be used in connection with the offering and
any solicitation of interest used in compliance with Section 202(17)(B);

(14) a specimen or copy of the security being registered, unless the security is
uncertificated; a copy of the issuer’s articles of incorporation and bylaws or their substantial
equivalents, in effect; and a copy of any indenture or other instrument covering the security to be
registered;

(15) a signed or conformed copy of an opinion of counsel concerning the legality of
the security being registered, with an English translation if it is in a language other than English,
which states whether the security when sold will be validly issued, fully paid, and nonassessable
and, if a debt security, a binding obligation of the issuer;

(16) a signed or conformed copy of a consent of any accountant, engineer, appraiser,
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or other person whose profession gives authority for a statement made by the person, if the
person is named as having prepared or certified a report or valuation, other than an official
record, that is public, which is used in connection with the registration statement;

(17) a balance sheet of the issuer as of a date within four months before the filing of
the registration statement; a statement of income and changes in financial position for each of the
three fiscal years preceding the date of the balance sheet and for any period between the close of
the immediately previous fiscal year and the date of the balance sheet, or for the period of the
issuer’s and any predecessor’s existence if less than three years; and, if any part of the proceeds
of the offering is to be applied to the purchase of a business, the financial statements that would
be required if that business were the registrant; and

(18) any additional information or records required by rule adopted or order issued
under this [Act].

(c) [Conditions for effectiveness of registration statement.] A registration statement
under this section becomes effective 30 days, or any shorter period provided by rule adopted or
order issued under this [Act], after the date the registration statement or the last amendment other
than a price amendment is filed, if:

(1) a stop order is not in effect and a proceeding is not pending under Section 306;

(2) the administrator has not issued an order under Section 306 delaying
effectiveness; and

(3) the applicant or registrant has not requested that effectiveness be delayed.

(d) [Delay of effectiveness of registration statement.] The administrator may delay

effectiveness once for not more than 90 days if the administrator determines the registration
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statement is not complete in all material respects and promptly notifies the applicant or registrant
of that determination. The administrator may also delay effectiveness for a further period of not
more than 30 days if the administrator determines that the delay is necessary or appropriate.

(e) [Prospectus distribution may be required.] A rule adopted or order issued under
this [Act] may require as a condition of registration under this section that a prospectus
containing a specified part of the information or record specified in subsection (b) be sent or
given to each person to which an offer is made, before or concurrently, with the earliest of:

(1) the first offer made in a record to the person otherwise than by means of a public
advertisement, by or for the account of the issuer or another person on whose behalf the offering
is being made or by an underwriter or broker-dealer that is offering part of an unsold allotment
or subscription taken by the person as a participant in the distribution;

(2) the confirmation of a sale made by or for the account of the person;

(3) payment pursuant to such a sale; or

(4) delivery of the security pursuant to such a sale.

Official Comments

Prior Provisions: 1956 Act Section 304; RUSA Section 304.

1. This Section generally follows the 1956 Act and RUSA. Any security may be registered
by qualification, whether or not another type of registration is available. Ordinarily, however,
registration by qualification will only be used by an issuer when no other procedure is available.

2. Section 304(b) originally was modeled on Schedule A of the Securities Act of 1933.

3. In Section 304(b)(12) pending litigation can include litigation that has not yet been filed.

4. Section 304(b)(17) uses the same terminology as is used currently in Regulation S-X of
the Securities and Exchange Commission. Under Sections 605(a) and (c) the administrator is

authorized to specify the form and content of rules and forms governing registration statements
and the form and content of financial statements required under this Act.
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5. Under Sections 304(b)(18) and 307 the administrator may require additional information
or may waive in whole or in part or condition any of the requirements of Section 304(b). Section
304(b)(18), for example, would authorize the administrator to require that a report by an
accountant, engineer, appraiser or other professional person be filed. Section 304(b)(18) would
also authorize that securities of designated classes under a trust indenture contain additional
specified information.

SECTION 305. SECURITIES REGISTRATION FILINGS.
(a) [Who may file.] A registration statement may be filed by the issuer, a person on
whose behalf the offering is to be made, or a broker-dealer registered under this [Act].
(b) [Filing fee.] A person filing a registration statement shall pay a filing fee of $[ 1.
If a registration statement is withdrawn Before the effective date or a preeffective stop order is
issued under Section 306, the administrator shall retain $] ] of the fee.
(c) [Status of offering.] A registration statement filed under Section 303 or 304 must
specify:
(1) the amount of securities to be offered in this State;
(2) the States in which a registration statement or similar record in connection with
the offering has been or is to be filed; and
(3) any adverse order, judgment, or decree issued in connection with the offering by a
State securities regulator, the Securities and Exchange Commission, or a court.
(d) [Incorporation by reference.] A record filed under this [Act] or the predecessor act
within five years preceding the filing of a registration statement may be incorporated by
reference in the registration statement to the extent that the record is currently accurate.

(e) [Nonissuer distribution.] In the case of a nonissuer distribution, information or a
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record may not be required under subsection (i) or Section 304, unless it is known to the person
filing the registration statement or to the person on whose behalf the distribution is to be made or
unless it can be furnished by those persons without unreasonable effort or expense.

(f) [Escrow and impoundment.] A rule adopted or order issued under this [Act] may
require as a condition of registration that a security issued within the previous five years or to be
issued to a promoter for a consideration substantially less than the public offering price or to a
person for a consideration other than cash be deposited in escrow; and that the proceeds from the
sale of the registered security in this State be impounded until the issuer receives a specified
amount from the sale of the security either in this State or elsewhere. The conditions of any
escrow or impoundment required under this subsection may be established by rule adopted or
order issued under this [Act], but the administrator may not reject a depository institution solely
because of its location in another State.

(g) [Form of subscription.] A rule adopted or order issued under this [Act] may require
as a condition of registration that a security registered under this [Act] be sold only on a
specified form of subscription or sale contract and that a signed or conformed copy of each
contract be filed under this [Act] or preserved for a period specified by the rule or order, which
may not be longer than five years.

(h) [Effective period.] Except while a stop order is in effect under Section 306, a
registration statement is effective for one year after its effective date, or for any longer period
designated in an order under this [Act] during which the security is being offered or distributed
in a nonexempted transaction by or for the account of the issuer or other person on whose behalf

the offering is being made or by an underwriter or broker-dealer that is still offering part of an
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unsold allotment or subscription taken as a participant in the distribution. For the purposes of a
nonissuer transaction, all outstanding securities of the same class identified in the registration
statement as a security registered under this [Act] are considered to be registered while the
registration statement is effective. If any securities of the same class are outstanding, a
registration statement may not be withdrawn until one year after its effective date. A registration
statement may be withdrawn only with the approval of the administrator.

(i) [Periodic reports.] While a registration statement is effective, a rule adopted or order
issued under this [Act] may require the person that filed the registration statement to file reports,
nof more often than quarterly, to keep the information or other record in the régistration
statement reasonably current and to disclose the progress of the offering.

(j) [Posteffective amendments.] A registration statement may be amended after its
effective date. The posteffective amendment becomes effective when the administrator so
orders. If a posteffective amendment is made to increase the number of securities specified to be
offered or sold, the person filing the amendment shail pay a registration fee of $[__]. A
posteffective amendment relates back to the date of the offering of the additional securities being
registered if, within one year after the date of the sale, the amendment is filed and the additional
registration fee is paid.

Official Comments
Prior Provisions: 1956 Act Section 305; RUSA Section 305.
1. Section 305 generally follows the 1956 Act and RUSA except that earlier provisions in
both Acts referring to Investment Company Act of 1940 securities, which are federal covered
securities, see Section 102(7), have been deleted.

2. Section 305 is applicable both to registration by coordination, see Section 303, and to
registration by qualification, see Section 304.
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