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State of Wisconsin
Jim Doyle, Governor

Department of Agriculture, Trade and Consumer Protection
Rod Nilsestuen, Secretary

DATE: August 13, 2008

TO: The Honorable Fred Risser
President, Wisconsin State Senate
Room 220 South, State Capitol
PO Box 7882
Madison, W1 53707-7882

The Honorable Michael Huebsch
Speaker, Wisconsin State Assembly
Room 211 West, State Capitol

PO Box 8952

Madison, W1 53708-8952

FROM: Rodney J. Nilsestuen, Secretary@%’%

Department of Agriculture, Trade and Consumer Protection

SUBJECT: Local Agents Regulating Retail Food Establishments for DATCP;
Final Draft Rule (Clearinghouse Rule # 07-093)

The Department of Agriculture, Trade and Consumer Protection (“DATCP?”) is transmitting this
rule for legislative committee review, as provided in s. 227.19(2) and (3), Stats. DATCP will
publish notice of this referral in the Wisconsin Administrative Register, as provided in s.
227.19(2), Stats.

This rule reorganizes, but does not substantially alter, current rules related to local health
departments that regulate retail food establishments as “local agents” of the Department of
Agriculture, Trade and Consumer Protection (DATCP). For ease of reference, this rule moves
the current “local agent” rules (ATCP 74) into the same chapter with other DATCP rules related
to retail food establishments (ATCP 75). This rule also makes minor technical changes in
current “local agent” rules.

This rule does not do any of the following:

e Make any substantive changes to retail food establishment rules.

¢ Increase any fees for retail food establishments.

» Increase fees for “local agents,” unless those “local agents” fail to submit required annual
self-assessments to DATCP (local agents that fail to submit timely self-assessments must pay
additional fees). The self-assessments are an important part of a coordinated federal, state
and local food safety program.

Agriculture generates $51.5 hillion for Wisconsin

2811 Agnculture Drive « PO Box 89]1 « Madison, W] 53708-8911 « Wisconsin.gov
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Background

DATCP currently licenses and inspects retail food establishments such as groceries, convenience
stores and retail bakeries. DATCP may contract with local health departments (“local agents”)
to license and inspect retail food establishments for DATCP. Local participation is voluntary. A
local agent may set its own license fees, which may be higher (and typically are higher) than
state fees. A retail food establishment licensed by a local agent does not need a license from
DATCP.

The local agent program is growing. DATCP currently contracts with 36 local agents (there
were 21 local agents in 2000). DATCP trains, monitors and assists local agent staff, establishes
performance standards, and evaluates the consistency and adequacy of local performance.

Rule Contents
Reorganized Local Agent Rules

This rule reorganizes, but does not substantially alter, current rules related to local agent
agreements between DATCP and local health departments. For ease of reference, this rule
moves the local agent rules into the same chapter with other DATCP rules related to retail food
establishments (ATCP 75). This rule clarifies the current local agent rules and redrafts them to
current technical drafting standards. This rule makes limited substantive changes to the current
local agent rules, as noted below.

Local Agent Personnel; Credentials

Under current rules, local retail food inspections must be performed or supervised by public
health sanitarians registered by the Wisconsin Department of Regulation and Licensing. Under
this rule, inspections may also be performed or supervised by environmental health specialists
registered by the National Environmental Health Association.

Reimbursement of DATCP Costs

Under current rules, local agents must pay DATCP a fee to reimburse DATCP for costs related
to oversight of the local agent program. This fee is equal to 10% of the maximum license fee
that DATCP could charge a retail food establishment licensed directly by DATCP (a local agent
may set its own license fee, which usually is hi gher than the state license fee). This rule does not
change the local agent fee, as long as the local agent submits a timely annual self-assessment of
1ts agent program.
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But under this rule, if the local agent fails to submit a timely self-assessment, the local agent fee
increases to 20% of the license fee that DATCP would charge to a retail food establishment.
That gives local agents a financial incentive to complete timely self-assessments, which are an
important part of a coordinated federal, state and local food safety program. Timely local self-
assessments reduce DATCP oversight costs. The Legislative Audit Bureau recently urged
DATCEP to create incentives for timely local agent compliance with self-assessment
requirements. This rule addresses to the Legislative Audit Bureau recommendation.

Evaluation of Local Agents

Under current rules, DATCP must annually evaluate local agent performance. This rule changes
the current evaluation standards and procedures, so that the evaluation will more closely conform
to federal guidelines established by the United States food and drug administration (FDA).
Under this rule, an annual evaluation may be based in part on a local agent self-assessment.

At least once every 3 years, DATCP must conduct an on-site evaluation to determine local
compliance with applicable laws and rules. Under current rules, the 3-year evaluation must
include a survey inspection of randomly selected retail food establishments. Under this rule, a 3-
year evaluation may include, but is not required to include, a survey inspection of retail food
establishments.

Under this rule, in lieu of performing its own 3-year evaluation, DATCP may accept an
equivalent evaluation performed by the Wisconsin department of health services (DHS), which
currently evaluates local agents that license and inspect restaurants for DHS. An agreement may
also allow DATCP evaluation of DHS local agents, so that the 2 agencies can minimize
duplication and maximize evaluation efficiency.

Technical Change

This rule clarifies, consistent with current law, that local agent contracts must be administered by
local health departments.

Public Hearings

DATCP held 2 hearings on this rule, on November 14, 2007, in Wausau and November 15,
2007, in Madison. The hearing draft rule included a proposed increase in the reimbursement rate
that local agents pay DATCP for costs related to oversight of the local agent program. That fee
increase proposal has been removed from this final draft rule.

Three persons attended the hearings. All 3 persons registered in opposition, and 2 of those
persons offered oral and written comments. Thirteen more persons submitted written comments
for the hearing record. Opposition focused on the proposed fee increase, which has been
removed from this final draft rule.
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Changes Jrom Hearing Draft

Following the public hearings, DATCP completely redrafted the final draft rule to address @
technical and organizational problems noted by DATCP staff and local agents. For ease of
reference, this final draft rule moves the local agent rules (currently in ATCP 74) into the same
chapter with other DATCP rules related to retail food establishments (ATCP 75). This rule also
eliminates technical inconsistencies between the current local agent rules (ATCP 74) and the
more recently adopted retail food establishment rules (ATCP 75).

DATCP modified the final draft rule to remove a proposed fee increase for local agents (used to
reimburse DATCP costs):

* Under current rules, local agents must pay DATCP a fee to reimburse DATCP for costs
related to oversight of the local agent program. The current fee is equal to 10% of the license
fee that DATCP could charge a retail food establishment licensed directly by DATCP (a
local agent may set its own license fee, which usually is higher than the state license fee).

* The heanng draft rule would have increased the reimbursement rate to 20%. This final draft
rule removes the proposed increase, and retains the current 10% reimbursement rate, as long
as the local agent submits to DATCP a timely annual self-assessment of its retail food
program. But if the local agent fails to submit a timely self-assessment, the 20%
reimbursement rate applies. Consistent with Legislative Audit Bureau recommendations,
that gives local agents a financial incentive to complete timely self-assessments, which are an
important part of a coordinated federal, state and local food safety program.

Response to Rules Clearinghouse Comments

This Legislative Council Rules Clearinghouse made technical comments on the hearing draft
rule. This final draft rule addresses all of the Rules Clearinghouse comments.

Fiscal Impact

This rule will have no fiscal impact on state government. This rule will have no fiscal impact on
local governments that do not participate in DATCP’s local agent program (local agent
participation is voluntary, not mandatory). Nor will this rule increase fee costs for participating
local agents, provided that participating local agents submit timely self-assessments to DATCP.

Business Impact
This rule will have no adverse impact on retail food establishments (many of which are small

businesses). This rule will not increase retail food establishment fees or costs, nor will it impose
any additional compliance, recordkeeping or other requirements on retail food establishments.
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Federal and Surrounding State Regulation

Federal Regulation

FDA has issued a Model Food Code for retail food establishments. However, FDA does few if
any direct inspections of retail food establishments. Most retail inspections are performed by
state or local governments. DATCP and DHS have adopted uniform rules for Wisconsin retail
food establishments, based on the FDA Model Food Code. Local agents inspect retail food
establishments for compliance with those rules. DATCP and DHS evaluate local agent
performance based on FDA evaluation standards (which include standards for local agent self-

assessments).

Surrounding State Regulation

Michigan

Michigan does not contract with local governments to conduct Inspections.

Minnesota

Minnesota contracts with a few local health agencies to conduct retail food 1nspections.
Minnesota evaluates local agents according to FDA standards.

Hlinois

Illinois delegates all retail food licensing and inspection authority to local government. Illinois
evaluates local agents according to FDA standards.

lTowa

lowa contracts with local government to license and inspect retail food establishments. lowa
does not routinely evaluate local performance, but does occasional audits. When lowa does
review local performance, it does so according to FDA standards.



Public Hearing Summary

Local Agents Regulating Retail Food Establishments for DATCP

ATCP 74 and 75, Wis. Adm. Code
Clearinghouse Rule # 07-093

Hearings Held: November 14, 2007 — Wausau
November 15, 2007 — Madison

The hearings were held from 10:00 a.m. until 12:00 p.m.
Those filling out appearance cards at the hearings were as follows:
Wausau: No one appeared or registered.

Madison: Jane Peterson, North Shore Health Department — Opposed hearing
draft fee increases for local agents (removed from final draft rule).

Jamie Berg, North Shore Health Department — Opposed hearing
draft fee increases for local agents (removed from final draft rule).

Tommye Schneider, Public Health Madison & Dane County —
Opposed hearing draft fee increases for local agents (removed
from final draft rule).

The public hearing record for written comments remained open until November 30, 2007.
The department received thirteen (13) written comments for the hearing record. The
comments may be summarized as follows:

Person/Organization Comments

Wisconsin Association of Local Health ~ Opposed hearing draft fee increases for local
Departments and Boards — agents (removed from final draft rule).
Environmental Health Subcommittee

(WALHDAB-EH)

Jeff Phillips Opposed hearing draft fee increases for local
Winnebago County Health Department  agents (removed from final draft rule).

John Paul Opposed hearing draft fee increases for local
Brown County Health Department agents (removed from final draft rule).
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Courtney Johnson
Eau Claire City-County Health
Department

Jeff Havens
Oneida County Health Department

Randy Wergin
Kenosha County Health Department

George Morris
Waukesha Parks & Land Use
Department

Hsing-Yi Hseih
Outagamie County Health Department

Nancy Eggelston
Wood County Health Department

Vicki Drake
Douglas County Health Department

Bevan Baker
City of Milwaukee Health Department

Nancy Krueser
City of Wauwatosa Health Department

Patty Krug
Taylor County Health Department

Opposed hearing draft fee increases for local
agents (removed from final draft rule).

Opposed hearing draft fee increases for local
agents (removed from final draft rule).

Opposed hearing draft fee increases for local
agents (removed from final draft rule).

Opposed hearing draft fee increases for local
agents (removed from final draft rule).
Opposed hearing draft fee increases for local

agents (removed from final draft rule).

Opposed hearing draft fee increases for local
agents (removed from final draft rule).

Opposed hearing draft fee increases for local
agents (removed from final draft rule).

Opposed hearing draft fee increases for local
agents (removed from final draft rule).

Opposed hearing draft fee increases for local
agents (removed from final draft rule).

Opposed hearing draft fee increases for local
agents (removed from final draft rule).

All public testimony and written comments focused on the proposed increase in the
reimbursement rate that local agents must pay DATCP for costs related to oversi ght of
the local agent program. That proposed increase has been removed from this final draft

rule.



DATCP Docket No. 07-R-05 Final Draft Rule
Rules Clearinghouse No. 07-093 August 13, 2008

PROPOSED ORDER OF THE WISCONSIN DEPARTMENT OF
AGRICULTURE, TRADE AND CONSUER PROTECTION
ADOPTING RULES
The Wisconsin department of agriculture, trade and consumer protection proposes the
following order to repeal ch. ATCP 74 and ATCP 75.01; to renumber ATCP 75.02 to
75.04; and to create ch. ATCP 75 subch. I, subch. Ii(title) and subch. IIT; relating to

local regulation of retail food establishments.

Analysis Prepared by the Department of Agriculture,
Trade and Consumer Protection

This rule reorganizes, but does not substantially alter, current rules related to local health
departments that regulate retail food establishments as “local agents” of the department of
agriculture, trade and consumer protection (DATCP). For ease of reference, this rule
moves the current “local agent” rules into the same chapter with other DATCP rules
related to retail food establishments. This rule also makes minor technical changes n
current “local agent” rules.

This rule does not do any of the following:

e Make any substantive changes in retail food establishment rules.

e Increase any fees for retail food establishments.

* Increase fees for “local agents,” unless those “local agents™ fail to submit required
annual self-assessments to DATCP (local agents that fail to submit timely self-
assessments must pay additional fees). The self-assessments are an important part of
a coordinated federal, state and local food safety program.

Statutes Interpreted
Statutes Interpreted: ss. 97.30 and 97.41, Stats.
Statutory Authority

Statutory Authority: ss. 93.07(1), 97.30(5) and 97.41(2) and (5), Stats.



Explanation of Statutory Authority

DATCP has broad general authority under s. 93.07(1), Stats., to adopt rules to interpret
and implement laws under its jurisdiction. Under s. 97.30, Stats., DATCP licenses and
regulates retail food establishments, and under s. 97.30(5), DATCP may adopt rules for
retail food establishments.

Under s. 97.41, Stats., DATCP may contract with “local agent” health departments to
license and regulate retail food establishments for DATCP. Under s. 97.41(2) and (5),
Stats., DATCP may adopt rules for this “local agent” program.

Background

DATCP currently licenses and inspects retail food establishments such as groceries,
convenience stores and retail bakeries. DATCP may contract with local health
departments (“local agents™) to license and inspect retail food establishments for DATCP.
Local participation is voluntary. A local agent may set its own license fees, which may
be higher (and typically are higher) than state fees. A retail food establishment licensed
by a local agent does not need a license from DATCP.

The local agent program is growing. DATCP currently contracts with 36 local agents
(there were 21 local agents in 2000). DATCP trains, monitors and assists local agent
staff, establishes performance standards, and evaluates the consistency and adequacy of
local performance.

Rule Contents
Reorganized Local Agent Rules

This rule reorganizes, but does not substantially alter, current rules related to local agent
agreements between DATCP and local health departments. For ease of reference, this
rule moves the local agent rules into the same chapter with other DATCP rules related to
retail food establishments. This rule clarifies the current local agent rules and redrafts
them to current technical drafting standards. This rule makes limited substantive changes
to the current local agent rules, as noted below.

Local Agent Personnel; Credentials

Under current rules, local retail food inspections must be performed or supervised by
public health sanitarians registered by the Wisconsin department of regulation and
licensing. Under this rule, inspections may also be performed or supervised by
environmental health specialists registered by the national environmental health
association.



Reimbursement of DATCP Costs

Under current rules, local agents must pay DATCP a fee to reimburse DATCP for costs
related to oversight of the local agent program. This fee is equal to 10% of the maximum
license fee that DATCP could charge a retail food establishment licensed directly by
DATCP (a local agent may set its own license fee, which usually is higher than the state
license fee).

This rule does not change the local agent fee, as long as the local agent submits a timely
annual self-assessment of its agent program. But under this rule, if the local agent fails to
submit a timely self-assessment, the local agent fee increases to 20% of the license fee
that DATCP would charge to a retail food establishment. This gives local agents a
financial incentive to complete timely self-assessments, which are an important part of a

coordinated federal, state and local food safety program. Timely local self-assessments
reduce DATCP oversight costs.

Evaluation of Local Agents

Under current rules, DATCP must annually evaluate local agent performance. This rule
changes the current evaluation standards and procedures, so that the evaluation will more
closely conform to federal guidelines established by the United States food and drug
administration (FDA). Under this rule, an annual evaluation may be based in part on a
local agent self-assessment.

At least once every 3 years, DATCP must conduct an on-site evaluation to determine
local compliance with applicable laws and rules. Under current rules, the 3-year
evaluation must include a survey inspection of randomly selected retail food
establishments. Under this rule, a 3-year evaluation may include, but is not required to
include, a survey inspection of retail food establishments.

Under this rule, in lieu of performing its own 3-year evaluation, DATCP may accept an
equivalent evaluation performed by the Wisconsin department of health services (DHS),
which currently evaluates local agents that license and inspect restaurants for DHS. An
agreement may also allow DATCP evaluation of DHS local agents, so that the 2 agencies
- can minimize duplication and maximize evaluation efficiency.

Technical Change

This rule clarifies, consistent with current law, that local agent contracts must be
administered by local health departments.

Fiscal Impact

This rule will have no fiscal impact on state government. This rule will have no fiscal
impact on and local governments that do not participate in DATCP’s local agent
program. Local agent participation is voluntary, not mandatory. Assuming that



participating local agents submit timely self-assessments to DATCEP, this rule will not
increase local fees.

Business Impact

This rule will have no adverse impact on retail food establishments (many of which are
small businesses). This rule will not increase retail food establishment costs, nor will it
impose any additional compliance, recordkeeping or other requirements on retail food
establishments.

Federal and Surrounding State Regulation
Federal Regulation
FDA has issued a Model Food Code for retail food establishments. However, FDA does
few direct inspections of retail food establishments. Most retail inspections are
performed by state or local governments. DATCP and DHS have adopted uniform rules
for Wisconsin retail food establishments, based on the FDA Model Food Code. Local

agents inspect for compliance with those rules. DATCP and DHS evaluate local agent
performance based on FDA evaluation standards.

Surrounding State Regulation

Michigan

Michigan does not contract with local governments to conduct Inspections.
Minnesota

Minnesota contracts with a few local health agencies to conduct retail food Inspections.
Minnesota evaluates local agents according to FDA standards.

Hlinois

Illinois delegates all retail food licensing and inspection authority to local government.
Illinois evaluates local agents according to FDA standards.

lTowa

Iowa contracts with local government to license and inspect retail food establishments.
Iowa does not routinely evaluate local agents but does perform occasional audits. When
TIowa does review local agents, it does so according to FDA standards.

Agency Contact

Questions related to this rule may be sent to the following address:
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Wisconsin Department of Agriculture, Trade and Consumer Protection
Attn: Wayne A. Kopp

Division of Food Safety

P.O. Box 8911

Madison, WI53708-8911

Telephone: (608) 224-4718

E-Mail: wayne.kopp@wisconsin.gov

SECTION 1. Chapter ATCP 74 is repealed.

SECTION 2. ATCP 75.01 is repealed.

SECTION 3. ATCP 75.02 to 75.04 are renumbered 75.03 to 75.05.
SECTION 4. Chapter ATCP 75 subchapter I is created to read:

Subchapter 1
DEFINITIONS AND GENERAL PROVISIONS

ATCP 75.01 Definitions. In this chapter:

(1) “Agent agreement” means a written agreement between the department and a
local health department, under which the department authorizes the local health
department to administer a retail food program as the department’s local agent.

(2) “Department” means the Wisconsin department of agriculture, trade and
consumer protection.

(3) “Food” has the meaning given in s. 97.01(2), Stats.

(4) “Local agent” means a local health department that enters into an agent
agreement with the department to administer a retail food program.

(3) “Local health department” has the meaning given in s. 250.01(4), Stats.

NoOTE: Sees. 97.41(1)(b), Stats.

(6) “Registered public health sanitarian” means an individual who is registered
under s. 440.98, Stats., or is recognized as a “registered environmental health

specialist/registered sanitarian” by the national environmental health association.
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(7) “Retail food establishment” has the meaning given in s. 97.30(1)(c), Stats.

(8) “Retail food program” means a program administered by a local agent
pursuant to subchapter III.

ATCP 75.02 Authority, scope and purpose. (1) The department licenses and
regulates retail food establishments under s. 97.30, Stats. Under s. 97.41, Stats., the
department may authorize local health departments to license and regulate retail food
establishments as local agents of the department.

(2) The department has adopted this chapter under authority provided in ss.
93.07(1), 97.30(5), 97.41(2) and (5), and 227.14(1s), Stats.

(3) Subchapter II describes retail food establishment licensing requirements and
procedures, and establishes food safety standards for retail food establishments. A retail
food establishment must comply with the model food code appended to this chapter.
Pursuant to s. 227.14(1s), Stats., the department has adopted the model food code in the
format published by the United States food and drug administration.

(4) Subchapter III describes the standards and procedures under which the
department may authorize a local health department to license and inspect retail food
establishments as the department’s local agent.

SECTION 5. Chapter ATCP 75 subchapter Il(title), inserted between ss. ATCP

75.02 and 75.03, is created to read:

Subchapter I1
RETAIL FOOD ESTABLISHMENTS;
LICENSING AND STANDARDS
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SECTION 6. Chapter ATCP 75 subchapter III, inserted after s. ATCP 75.05, is

created to read:

Subchapter 111
LOCAL REGULATION OF
RETAIL FOOD ESTABLISHMENTS

ATCP 75.06 Retail food program; agent agreement. (1) AUTHORITY. (a)
The department may enter into an agent agreement with a local health department, under
which the department authorizes the local health department to administer a retail food
program as the department’s local agent. An agent agreement may authorize the local
agent to do any of the following as part of the local agent’s retail food program within the
local jurisdiction:

1. License and inspect retail food establishments that are required to be licensed
under s. ATCP 75.03. A local agent shall use license forms approved by the department.
The local agent may deny, suspend or revoke a license as provided in s. ATCP 75.04.

2. Inspect retail food establishments that are not required to be licensed under s.
s. ATCP 75.03.

3. Investigate food-related consumer complaints involving retail food
establishments.

3. Enforce subch. II and other state food safety laws identified in the agent
agreement.

4. Review retail food establishment construction and remodeling plans pursuant
to s. ATCP 75.03(8).

5. Exercise other authority delegated by the department under s. 97.41, Stats., and

the agent agreement.
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NOTE: Paragraph (a) does not limit a local health department’s authority to do
any of the following: .

* Enforce additional local ordinance requirements related to retail food
establishments.

¢ Regulate restaurants, hotels or vending machine commissaries
pursuant to an agreement with the Wisconsin department of health
services under s. 254.69, Stats.

(b) An agent agreement takes effect on the date specified in the agreement, and
continues in effect until terminated by the local agent or the department. During the term
of the agreement, the department may not perform in the local jurisdiction any of the
activities that the local agent agrees to perform under the agreement, except as provided
in s. 97.41(8), Stats., or the agent agreement.

(c) Upon request by a local agent, or as provided in the agent agreement, the
department may assist the local agent in an inspection, investigation, enforcement action,
plan review or other activity under the agent agreement.

(2) LOCAL APPLICATION FOR AGREEMENT. A local health department that wishes
to enter into an agent agreement shall submit a written application to the department, in a
form specified by the department. The application shall include a complete plan for the
retail food program that the local health department proposes to implement under the
agreement. The plan shall include all of the following:

(a) The proposed coverage of the program.

(b) The functions that the local health department proposes to perform under the
program.

(c) Projected local staffing and budget for the program, including staffing and

budget for inspection and enforcement.
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(d) The entities that the local health department proposes to license under the
program, and the approximate license fees that the local health department proposes to
charge.

NOTE: A local ordinance may combine and expand license categories, as long as

those categories include all of the retail food establishments that are
required to be licensed under s. ATCP 75.03 and the agent agreement. A
local ordinance may establish local license fees that differ from the fees
charged under s. ATCP 75.03(3) for licenses issued by the department.
However, license fees must be based on the local agent’s reasonable
program costs. See sub. (4)(c) and s. 97.41(4), Stats.

(¢) A description of the proposed licensing and recordkeeping system that the
local health department proposes to maintain under the program.

(f) A description of the proposed inspection and enforcement program that the
local health department proposes to implement under the program.

(8) Proposed procedures for coordinating with federal, state and local agencies in
the event of an emergency or disaster.

(h) The procedures that the local health department will use to grant or deny
retail food establishment license applications, and the time periods within which the local
health department will grant or deny a complete application. Procedures and time periods
shall be consistent with those provided in s. ATCP 75.03(5) to (7).

(1) Reasonable assurance that the local health department will provide continuing
adequate funding and other support for the program.

() Other information, required by the department, which is reasonably necessary

or relevant to the department’s review of the application.
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(3) DEPARTMENT ACTION ON LOCAL APPLICATION. The department shall grant or
deny an application under sub. (2) within 60 days after the department receives a
complete application.

(4) AGREEMENT TERMS AND CONDITIONS. (a) An agent agreement shall do all of
the following:

1. Clearly describe the retail food licensing program that the local agent agrees to
implement. The program shall comply with applicable requirements under this chapter.

2. Provide for full and adequate enforcement of subch. II and other laws
idéntiﬁed in the agreement.

(b) An agent agreement may incorporate, by reference, information contained in
the application under sub. (2).

(c) Retail food establishment license fees charged by a local agent may exceed
the amounts specified in s. ATCP 75.03(3), but the amount of license fees collected less
the amount paid to the department under s. ATCP 75.11(2) may not exceed an amount
reasonably required to cover the local agent’s program costs under s. ATCP 75.10(2).

NOTE: Sees. 97.41(4), Stats.

(5) REVIEW AND EVALUATION. The department shall periodically review and
evaluate a local agent’s implementation of an agent agreement, as provided in s. ATCP
75.12.

(6) AMENDMENTS. An agent agreement may be amended at any time, by
agreement of the parties.

(7) TERMINATION BY LOCAL AGENT. A local agent may terminate an agent

agreement by giving 90 days prior written notice to the department.

10
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(8) TERMINATION BY DEPARTMENT. (a) If the department finds that a local agent
has failed to comply with the terms of the agent agreement, the department may by
written notice terminate the agreement. The termination notice shall specify the
termination date and reasons for termination.

(b) A notice under par. (a) may terminate an agent agreement immediately,
without prior notice, if the department finds that immediate termination is necessary in an
emergency to protect the public health, safety or welfare.

(c) The department may issue a warning notice to a local ageﬁt, stating that the
department may terminate an agent agreement if the local agent fails by a specified date
to correct deficiencies identified in the warning notice.

ATCP 75.07 Local agent staff. (1) STAFF NUMBERS; QUALIFICATIONS AND
EQUIPMENT. A local agent shall employ adequate staff to implement the retail food
program described in the agent agreement. One or more registered public health
sanitarians, employed by the local agent, shall perform or directly supervise all retail food
establishment inspections under the program. The local agent shall provide appropriate
equipment to inspection personnel, as provided in the agent agreement.

(2) TRAINING IN STANDARD PROCEDURES. The department shall train one or more
registered public health sanitarians employed by each local agent, so that the sanitarians
can apply standard inspection procedures prescribed by the department and if necessary
teach those procedures to other inspectors employed by the local agent. The department
shall evaluate its trainees, to ensure that they understand and can apply and teach the
standard inspection procedures. The department may, from time to time, update standard

inspection procedures.
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(3) DEPARTMENT ASSUMES NO LIABILITY. The department assumes no liability
for the job safety or welfare of a local agent’s employees, or for the actions or omissions
of the local agent’s employees, except as otherwise provided by law.

ATCP 75.08 Inspections. (1) GENERAL. A local agent shall inspect retail food
establishments for compliance with subch. II and other laws identified in the agent
agreement. A local agent shall use standard inspection procedures that the department
may, from time to time, prescribe.

(2) LICENSED RETAIL FOOD ESTABLISHMENTS; INSPECTION FREQUENCY AND
SCOPE. A local agent shall conduct at least one unannounced inspection per year at each
licensed retail food establishment, unless the agent agreement specifies a different
inspection frequency. The inspection shall evaluate all of the following, subject to the
terms of the agent agreement:

(a) License status and overall sanitation.

(b) Food sources, transportation and storage.

(c) Food preparation, holding and display, including temperature control if
applicable. |

(d) Equipment and utensils, including storage procedures.

(e) Cleaning and sanitizing procedures.

(f) Waste disposal.

(g) Insect and rodent control.

(h) Personal hygiene.

(1) Lighting, ventilation and water temperature.

() Other matters identified in the agent agreement.

12



—

10

11

12

13

14

15

16

17

18

19

20

21

22

23

(3) INSPECTION-RELATED TASKS. A local agent shall do all of the following as
part of an inspection under this section:

(a) Collect food and water samples as necessary.

(b) Prepare an inspection report that identifies law violations, if any, and
specifies correction deadlines. The inspector shall use an inspection report form
approved by the department. The inspector shall provide a copy of the inspection report
to the operator of the retail food establishment. If possible, the inspector shall discuss the
report with the operator and obtain a receipt acknowledgment from the operator.

(c) Conduct timely re-inspections, as necessary, to determine whether violations
have been corrected.

ATCP 75.09 Complaint investigations. (1) GENERAL. Except as provided in
sub. (2), a local agent shall investigate every food-related complaint that it receives
agair'lst a retail food establishment under its jurisdiction. The local agent shall prioritize
and investigate complaints according to established complaint handling and investigation
procedures. The following types of complaints shall be treated in descending order of
priority:

(a) If a complaint alleges facts that indicate a serious or imminent public health
hazard, the local agent shall investigate immediately.

(b) If a complaint alleges facts that indicate a potential public health problem, but
not a serious or imminent public health hazard, the local agent shall investigate as soon as
practicable.

(c) If a complaint has no public health significance, the local agent may

investigate the complaint when time permits.

13



—

10

11

12

13

14

15

16

17

18

19

20

21

22

23

(2) COORDINATION WITH OTHER AGENCIES. A local agent shall notify and consult
with the department and other affected agencies having jurisdiction, as necessary, related
to complaints that may be of significant concern to those agencies. A local agent shall
coordinate complaint investigations, as necessary, with other agencies having
jurisdiction.

ATCP 75.10 Records and reports. (1) GENERAL. (a) A local agent shall keep
complete and accurate records of its activities under an agent agreement, including
complete and accurate records of all licenses and license holders, license fee revenues,
inspections, complaints, investigations, enforcement actions and program costs.

(b) A local agent shall retain a copy of each record, in electronic or hard copy
form, for at least 3 years.

(c) Upon termination of an agent agreement, a local agent shall file with the
department copies of records that are relevant to the local agent agreement or the
regulation of retail food establishments.

(2) COSTDOCUMENTATION. A local agent shall document the cost of the retail
food program that it administers under the agent agreement. The cost may include direct
costs for licensing, inspection, complaint handling, investigation, enforcement,
information management, reporting and other activities under the program, as well as
indirect costs reasonably allocated to the program. Costs may include staff, equipment,
facility, contract service and other costs reasonably allocated to the program.

(3) REPORTS TO THE DEPARTMENT. (a) A local agent shall report information to
the department upon request, and shall make information available to the department for

inspection and copying upon request.
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(b) A local agent shall file a monthly report with the department, by the 10th day
of each month. The report shall identify all of the following:

1. All retail food establishments newly licensed during the preceding month.

2. All changes in the license status of retail food establishments during the
preceding month.

(c) A local agent shall promptly notify the department, in writing, whenever the
local agent takes formal enforcement action against a retail food establishment. A formal
enforcement action includes a court complaint, an enforceable administrative order, or an
action to suspend or revoke a license, but does not include a warning notice. The local
agent shall include, with its notice to the department, a copy of the relevant court
complaint, administrative order or license action.

ATCP 75.11 Reimbursement of department costs. (1) FISCAL YEAR. The
fiscal year under an agent agreement begins on July 1 and ends on June 30, except as
otherwise provided in the agent agreement.

(2) PAYMENT TO DEPARTMENT. By September 30 of each year, a local agent shall
pay to the department, for each retail food establishment licensed by the local agent
during the preceding fiscal year, the following applicable fee:

(a) A fee equal to 10% of the license fee provided in s. ATCP 75.03(3),
regardless of the license fee actually charged by the local agent, if the local agent
prepares and submits to the department by September 30 of that year an annual self-
assessment as required by s. ATCP 75.12(1).

(b) A fee equal to 20% of the license fee provided in's. ATCP 75.03(3),

regardless of the license fee actually charged by the local agent, if the local agent fails to
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submit to the department by September 30 of that year an annual self-assessment as
required by s. ATCP 75.12(1). A fee payment under this paragraph does not exempt the
local agent from the duty to prepare and submit an annual self-assessment.

ATCP 75.12 Review and evaluation. (1) ANNUAL EVALUATION. At least once
each year, the department shall review and evaluate a local agent’s implementation of its
agent agreement with the department, and the local agent shall submit a self-assessment
in a format determined by the department. The department’s review and evaluation may
be based, in part, upon the self-assessment and may include all of the following:

(a) The terms of the agent agreement, and a renegotiation of terms if necessary.

(b) Local agent compliance with the terms of the agreement.

(c) Local agent records and reports under ATCP 75.10.

(d) Local agent procedures, including licensing, inspection, complaint handling,
investigation and enforcement procedures.

(e) Local agent costs, license revenues, license fees and related accounting and
financial management.

NOTE: The evaluation under sub. (1) will normally be patterned, in part, after

evaluation procedures outlined in the “Voluntary National Retail Food
Regulatory Program Standards” issued by the United States food and drug
administration.

(2) THREE-YEAR ON-SITE EVALUATION. At least once every 3 years, the
department shall conduct an on-site evaluation of a local agent’s retail food program.
The department shall evaluate the program for compliance with this chapter and the agent
agreement. The department may, as part of its evaluation, conduct survey inspections of

retail food establishments licensed by the local agent. In lieu of conducting its own

evaluation, the department may accept an equivalent evaluation conducted by the
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Wisconsin department of health services pursuant to a cooperative agreement with that
department under s. 93.06(11), Stats.

EFFECTIVE DATE. This rule takes effect on the first day of the month following
publication in the Wisconsin administrative register, as provided in s. 227.22(2)(intro.),

Stats.

Dated this day of

>

STATE OF WISCONSIN
DEPARTMENT OF AGRICULTURE, TRADE
AND CONSUMER PROTECTION

By

Rodney J. Nilsestuen, Secretary
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Wisconsin Department of Agriculture, Trade and Consumer Protection

Business Impact Analysis’

Rule Subject: Local Regulation of Retail Food Establishments
Adm. Code Reference: ATCP 74 and 75, Wis. Adm. Code

Rules Clearinghouse #: 07-093

DATCP Docket #: 07-R-05

Rule Description

The Department of Agriculture, Trade and Consumer Protection (“DATCP”) licenses retail food
establishments, such as groceries and convenience stores. DATCP may contract with local
health departments to license and regulate retail food establishments as local agents for DATCP.
DATCEP has adopted rules for these local agent agreements. This rule reorganizes and amends
the current rules related to local agent agreements. Most of the changes are technical, not
substantive.

This rule does not do any of the following:

e Make any substantive changes in retail food establishment rules.
* Increase any fees for retail food establishments.

Businesses Affected

This rule does not affect retail food establishments or other businesses. It only affects local
governmental agents that contract with DATCP to license and inspect retail food establishments.
In general, this rule will simplify, clarify and streamline the local agent program.

Effects on Business

This rule has no adverse impact on retail food establishments, some of which are considered
“small businesses” as defined in s. 227.114(1), Stats. This rule does not impose any additional

fees, costs, compliance requirements, recordkeeping requirements, or other requirements on
retail food establishments.

Conclusion

This rule streamlines and clarifies the contract relationship between DATCP and local health
departments that choose to license and inspect retail food establishments in their jurisdictional
areas. This rule does not increase costs or fees, and will have no adverse effect on retail food
establishments or other businesses, and will have no adverse effect on small businesses.

' This analysis includes, but is not limited to, a small business analysis (“regulatory flexibility analysis”) under s.
227.114, Stats..



Dated this Q3. day of th{ , 2008

STATE OF WISCONSIN
DEPARTMENT OF AGRICULTURE,
TRADE AND CONSUMER PROTECTION

By ﬂgaM

James A. Larson, Acting Administrator
Division of Food Safety
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FISCAL ESTIMATE LRB or Bill No. / Adm. Rule No.

Ch.ATCP 74 and 75
DOA-2048 (R 10/94) [ ] orRIGINAL <] uPDATED Fonomment o (i
[ ] CORRECTED [ | SUPPLEMENTAL
Subject:

Standards for Local Government Agencies that Contract to License and Inspect Retail Food Establishments

Fiscal Effect

State: X] No State Fiscal Effect D Increase Costs —

Check below only if bill makes a direct appropriation or affects a sum

A o May be possible to absorb within
sufficient appropriation.

agency’s budget? [] Yes D No
D Increase Existing Appropriation D Increase Existing Revenues
[ ] Decrease Existing Appropriation [_] Decrease Existing Revenues [} Decrease Costs
D Create New Appropriation

Local: 5. Types of Local Gov. Unit Affected:
EZ] No local government costs D Towns D Villages
1. D Increase Costs 3. D Increase Revenues D Counties D Cities
D Permissive D Mandatory D Permissive DMandatory D Other
2. D Decrease Costs 4. D Decrease Revenues D School Districts
D Permissive D Mandatory D Permissive DMandatory D WTCS Districts
Fund Source Affected: Affected Ch. 20 Appropriations:
[Jepr [JFep [JPro [Jrrs []seEc [ ]sec-s 20.115(1)(gb)

Assumptions Used in Arriving at Fiscal Estimate

Background
In the initial hearing draft of this rule, DATCP proposed to restore the 20% reimbursement rate that local
governmental agencies pay DATCP to cover its costs of evaluation and training local government agents.

This rule was amended after public hearings to keep the reimbursement rate at 10% of the state licensing fee for
retail food establishments, so long as local governmental agents submit timely annual self-assessments. If a local

governmental agent does not submit its self-assessment by September 30, then that agent would be subject to the
rate at 20% of the state licensing fee.

Impact of the Proposed Rule on State Government
The final rule does not change state program revenues.

Impact of the Proposed Rule on Local Government

Assuming that local government agents submit timely annual self-assessments, then those local government
agents will not incur any added costs. Because the local government agent program is voluntary, local government
agents may opt out of the program at any time. Currently, there are 36 local government agents in the program.

Agency/prepared by: (Name & Phone No.) ‘W Date
DATCP : ‘7/
Wayne Kopp ph. 608-224-4718 iliam D- Walker, ph. 608-224-4353 23/05




FISCAL ESTIMATE WORKSHEET

2004 SESSION

Detailed Estimate of Annual D ORIGINAL g UPDATED LRB or Bill No/Adm. Rule No. | Amendment No.
Fiscal Effect Ch. ATCP 74

DOA-2047 (R10/94) [ ] CORRECTED| | SUPPLEMENTAL

SUBJECT

Standards for Local Government Agents that Contract to License and Inspect Retail Food Establishments

I. One-time Cost or Impacts for State and/or Local Government (do not include in annualized fiscal effect):

Costs are recurring; see below.

II. Annualized Cost:

Annualized Fiscal Impact on State funds from:

A. State Costs by Category

Increased Costs

Decreased Costs

1. State Operations - Salaries and Fringes $-0 $-0
2. (FTE Position Changes) (-0 FTE) (-0 FTE)
3. State Operations - Other Costs 0 -0
4. Local Assistance 0 -0
5. Aids to Individuals or Organizations 0 -0
TOTAL State Costs by Category $0 $ -0

B. State Costs by Source of Funds

Increased Costs

Decreased Costs

1. GPR 0 $3-0
2. FED 0 -0
3. PRO/PRS 0 -0
4. SEG/SEG-S 0 -0

1I1. State Revenues -

Compilete this section only when proposa! will increase or decrease state revenues {e.g.. tax increase, decrease in

license fees)

Increased Revenue

Decreased Revenue

e (PR Taxes $0 $ -0
e  GPR Earmned 0 -0
. FED 0 -0
* PRO/PRS 0 -0
e SEG/SEG-S 30 -0

TOTAL State Revenues $0 $-0

NET ANNUALIZED FISCAL IMPACT

STATE LOCAL
NET CHANGE IN COSTS 30 $0
NET CHANGE IN REVENUES 5 0 5§ 0
Agency Prepared by: (Name & Phone No.) Aut d Signature/Telephone No. Date
DATCP //7“/ 5
Wayne Kopp ph. 608-224-4718 William D. Walker, ph. 608-224-4353 3 /0







Ruby, Erin

From: Rep.Ott

Sent: Tuesday, August 26, 2008 12:11 PM

To: Rep.Garthwaite; Rep.Gronemus; Rep.Jorgensen; Rep.Molepske; Rep.Mursau; Rep.Murtha;
Rep.Nerison; Rep.Tauchen; Rep.Vruwink; Rep.WilliamsM

Cc: Arrowood, Craig; Cross, William; Gillis, George; Halbach, Nathan; Hochhausen, Natolie;

Hoelter, Jon; Junck, Linda; Kraak, Maureen; McKinny, Chris; Nelson, Elise; 'Palese Tony',

Patronsky, Mark; Peterson2, lisa; Plata, Christian; Potts, Andrew; Rausch, Scott; Smith-

Loomans, Sandra; Sweeney, Rebekah; Wolkomir, Jon; Moll, Keeley A - DATCP
Subject: Clearinghouse Rules Referred to Assembly Committee on Agriculture

Attachments: 20080826114424077 .pdf; 20080826114545451 .pdf
The following Clearinghouse Rules from the Department of Agriculture, Trade and Consumer Protection have been
referred to the Assembly Committee on Agriculture for a 30 day review period:

Clearinghouse Rule 07-073: Producer Security Fees and Assessments (69 pages)

200808261 1442407
7.pdf (4 MB)

o

Clearinghouse Rule 075693: Local Regulation of Retail Food Establishments (28 pages)

2008082611454545
1.pdf (1 MB)

Please contact my office if you have any questions, need hard copies of these documents, or would like to request a
hearing on any of the rules.

The initial 30 day deadline for committee review is Thursday, September 25, 2008.



DATE: August 26, 2008
TO: Erin Ruby

Committee on Agriculture
FROM: Patrick E. Fuller, Assembly Chief Clerk
RE: Clearinghouse Rules Referral

The following Clearinghouse Rule has been referred to your committee.

CLEARINGHOUSE RULE 07-093

AN ORDER to repeal 74.08 (1) (note); to amend ATCP 74.03 (1) and (1m), 74.08 (1) and 74.09 (1)
(intro.); to repeal and recreate ATCP 74.09 (2); and to create ATCP 74.01 (6m) and 74.09 (1) (note), relating
to local agents that license and inspect retail food establishments for the department.

Submitted by Department of Agriculture, Trade and Consumer Protection.
Report received from Agency on August 13, 2008.

To committee on Agriculture.

Referred on Tuesday, August 26, 2008.

Last day for action - Thursday, September 25, 2008.

Under section 227.19 (4) of the Wisconsin Statutes, your committee has 30 days to take action or get an exten-
ston. The day after the official referral date is day one of your review period. Therefore, the 30th day should
fall four weeks and two days after the referral date. For example, for Clearinghouse Rules referred on a
Monday, a Wednesday would be your 30th day. For Clearinghouse Rules referred on a Tuesday, a Thursday
would be your 30th day. For Clearinghouse Rules referred on a Wednesday, a Friday would be your 30th day.
For Clearinghouse Rules referred on a Thursday or Friday, your 30th day would fall on a weekend. Therefore,
your time would expire on the next working day (Monday) as provided for in s. 990.001 of the Wisconsin
Statutes. Also, if the 30th day falls on a legal holiday, time would expire on the next working day.

Section 227.19 requires you to notify each member of your committee that you have received this Clearing-
house Rule. Although some committee chairs choose to do so, you are not required by law or rule to send
a copy of the text of the rule to each member at this time. Instead, your notice could state that members should
contact you if they wish to receive a hard copy of the rule. Another option would be to email the rule to mem-
bers. (Please note that the text of Rules beginning with the prefix “01” is available online in the Clear-
inghouse Rules infobase in FOLIO.) Please put a copy of your official notification memo in the rule jacket.

Three copies of the Clearinghouse Rule and its accompanying documents are contained in the jacket. If you
wish to have your Legislative Council attorney review the Clearinghouse Rule, send him/her a copy. 1 only
need one copy remaining in the jacket when you report it out of committee at the end of the review period.

The identical process is happening simultaneously in the Senate. Keep track of their action on the rule.

For assistance with the Clearinghouse Rule process, please consult Kay Inabnet (6-5550) or your Legislative
Council attorney. If you wish to learn more on this subject, read Review of Administrative Rules which is part
of the Legislative Council’s Wisconsin Legislator Briefing Book series, section 227.19 of the Wisconsin Stat-
utes or part 2 of the Administrative Rules Procedures Manual written by the Revisor of Statutes Bureau and
the Wisconsin Legislative Council staff.






Al Ott

State Representative ¢ 3rd Assembly District

September 26, 2008

Secretary Rod Nilsestuen

Wisconsin Department of Agriculture, Trade & Consumer Protection
2811 Agriculture Drive

Madison, W1 53708

Dear Secretary Nilsestuen,

This letter is to inform you that the following clearinghouse rules have been reported out
of the Assembly Committee on Agriculture:

Clearinghouse Rule #07-093
Relating to: Local Agents that License and Inspect Retail Food Establishments

Clearinghouse Rule #07-107
Relating to: Animal Diseases and Movement; Animal Markets, Dealers and Truckers;
and Livestock Premises Registration
A public hearing was not held, and no committee action was taken on either rule.
Please feel free to contact my office if you have any questions.
Sincere]y

V2

Al Ott
State Representative
Chair, Assembly Committee on Agriculture

Office: P.O. Box 8953 ¢« Madison, W1 53708 ¢ (608) 266-5831 » Tull-Free: (888) 534-0003 ¢ Rep.Ott@legis.wi.gov

Home: P.O. Box 112 + Forest Junction, WI 54123-0112 » (920) 989-1240




