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State of Wisconsin
Department of Workforce Development

Rule Analysis for Legislative Review

Proposed Rules Relating to Wages Exempt from Unemployment Insurance Levy
Chapter DWD 136
CR 08-059

Basis and Purpose of the Proposed Rules: In 2003 Wis. Act 197, the Legislature amended Wis.
Stat. §108.225(16) to provide that certain wages are exempt from Department levy to recover
benefit overpayments. The law required the Department to prescribe by rule a methodology for
application of the exemption at the time the levy is issued. Wis. Stat. §108.225(16)(am)2. The
proposed rule establishes the methodology for calculating the statutory exemptions for determining
the wages exempt from levy for collecting benefit overpayments and penalties imposed upon an
individual for fraud by an employing unit. The proposed rule was approved by the Unemployment
Insurance Advisory Council on June 5, 2008.

Public Hearing Summary: A public hearing was held on July 22, 2008; there were no comments.

Response to Legislative Council Staff Recommendations: The Department accepted the
comment to include in the definition of “federal minimum wage” and “federal poverty guidelines™
a clarification that these are the amounts in effect at the time the exemption is calculated. The
Department does not agree that “but not limited to™ should be excluded from the definition of
“oross earnings” but rather should be kept to ensure the proper interpretation that gross wages may
include more than the items listed. The Department accepted the comment to review the definition
of “household” to determine that it appropriately reflects the intended scope to include only those
persons who are economically co-dependent by sharing income and expenses, and amended this
definition. An initial applicability provision is unnecessary because the substantive requirements
have been in effect by statute since 2003 Wis. Act 197.

No Changes Have Been Made to the Analysis Prepared under s. 227.14 (2), Stats.

Final Regulatory Flexibility Analysis: The proposed rule affects small businesses but does not
have a significant economic impact on a substantial number of small businesses as defined in s.

227.114 (1), Stats.

Department Contacts:

Tracey Schwalbe, Research Attorney
Bureau of Legal Affairs
Unemployment Insurance Division
(608) 266-9641




State of Wisconsin

Department of Workforce Development
Unemployment Insurance Division

Wages Exempt from Unemployment Insurance Levy

Chapter DWD 136

The Wisconsin Department of Workforce Development proposes an order to create ch. DWD
136, relating to wages exempt from unemployment insurance levy and affecting small
businesses.

Analvsis Prepared bv the Department of Workforce Development

Statutory authority: Sections 108.225 (16) (a) 3. and (am) 2.,108.14 (2), and 227.11, Stats.
Statutes interpreted: Sections 108.225 (16), Stats.
Related statutes and rules: Section 812.34, Stats., and 15 USC 1673

Explanation of agency authority. Section 108.225, Stats., gives the department the power
of administrative levy upon any property of the debtor to allow the department to collect
forfeitures or benefit overpayments owed under the unemployment insurance program. The
individual debtor is entitled to a subsistence allowance of a dollar amount or percent of wages
that are exempt from levy by the department.

Levy to recover forfeitures. Pursuant to s. 108.04 (11) (¢), Stats., any employing unit that
aids and abets or attempts to aid and abet a claimant in committing an act of concealment may be
required to forfeit an amount equal to the amount of the benefits the claimant improperly
received as a result of the concealment plus an additional forfeiture for each single act of
concealment the employing unit aids and abets or attempts to aid and abet. When the department
collects the forfeiture by levy, s. 108.225 (16) (a), Stats., provides that an individual is entitled to
an exemption from levy of the greater of the following:

1. A subsistence allowance of 75% of the debtor’s disposable earnings.

2. An amount equal to 30 times the federal minimum hourly wage for each full week of the

debtor’s pay period.

3. In the case of earnings for a period other than a week, a subsistence allowance computed

so that it is equivalent to 30 times the federal minimum hourly wage using a multiple of
the federal minimum hourly wage prescribed by rule of the department.




Levy to recover benefit overpavments. When the department collects benefit overpayments

by levy, s. 108.225 (16) (am), Stats., provides that an individual is entitled to an exemption from
levy of 80% of the individual’s disposable earnings, except that:

1.

2

A debtor’s disposable earnings are totally exempt from levy if the debtor’s wages are
below the federal poverty guidelines for a household of the debtor’s size or the levy
would cause that result.

Upon petition by a debtor demonstrating hardship, the department may increase the
portion of the debtor’s disposable earnings that are exempt from levy.

The department may decrease or eliminate the exemption from levy if a final
determination has been issued under s. 108.09, Stats., or a judgment has been entered
under s. 108.24 (1), Stats., in which the debtor has been found guilty of making a false
statement or representation to obtain benefits and the benefits and any assessment under
s. 108.04 (11) (cm), Stats., have not been paid or reimbursed at the time that the levy is
issued, unless the fund’s treasurer has written off the debt under s. 108.16 (3) (a), Stats.

The law requires the department to prescribe by rule a methodology for application of the
exemption that provides that a debtor’s disposable earnings are totally exempt from levy if the
debtor’s wages are below the federal poverty guidelines for a household of the debtor’s size or
the levy would cause that result.

Summary of the proposed rule. The proposed rule prescribes the methodology for
application of s. 108.225 (16), Stats., and 15 USC 1673, for a third party employer to determine
an individual’s wages exempt from levy by the department. The proposed rule expresses the
calculations necessary to determine the amount of wages excluded from department levy and the
maximum amount that may levied by the department to recover benefit overpayments and
forfeitures.

o To calculate the maximum levy amount for collecting forfeitures or benefit overpayments

involving fraud or concealment, s. DWD 136.02 provides that the maximum levy amount
shall be 25% of the individual’s disposable earnings for the pay period unless by levying
that amount, the total aggregate of all levies against the individual will exceed 25% of the
individual’s disposable earnings plus prior levies for the pay period, or exceed the
amount by which the individual’s disposable earnings exceed 30 times the federal
minimum hourly wage for a week or for equivalent pay periods (the federal garnishment
protections). If the department cannot take the full 25% levy amount, the proposed rule
provides that the department may levy the lesser of the difference between:
»  25% of the individual’s disposable earnings plus prior levies for the pay period,
and the amount of prior levies in effect for the pay period, or
»  the individual’s weekly disposable earnings and 30 times the federal minimum
hourly wage (or an equivalent pay period).

To calculate the maximum levy amount for collecting benefit overpayments, s. DWD
136.03 (1) (a) directs that the department may not levy any amount if the individual’s
wages are below the federal poverty guidelines. The maximum levy amount shall be
20% of the individual’s disposable earnings for the pay period unless by levying that
amount, the full levy amount will put the individual’s disposable earnings below the
poverty guidelines for the individual’s household size, or if the total aggregate of all
levies against the individual will exceed 25% of the total of the individual’s disposable




earnings plus prior levies for the pay period, or exceed the amount by which the
individual’s disposable earnings exceed 30 times the federal minimum hourly wage for a
week or for equivalent pay periods (the federal garnishment protections). If the
department cannot take the full 20% levy amount, the proposed rule provides that the
department may levy the lesser of the difference between:
» the individual’s gross earnings and the federal poverty guidelines, or
»  25% of the individual’s disposable earnings plus prior levies for the pay period
and the amount of prior levies in effect for the pay period, or
»  the individual’s weekly disposable earnings and 30 times the federal minimum
hourly wage (or an equivalent pay period).

The proposed rule defines relevant terms and directs the department to use the guidelines
adopted by the judicial conference annually under s. 812.34(3), Stats., or a comparable table.
Finally, the proposed rule establishes amounts to be used in the exemption calculations that are
equivalent to 30 times the federal minimum hourly wage for a week (for two-week, semi-
monthly and monthly pay periods).

Summary of, and comparison with, existing or proposed federal regulations. In addition
to the state exemptions from levy, the federal law, 15 USC 1673, prescribes that the maximum
part of the aggregate disposable earnings of an individual for any workweek that is subject to
garnishment may not exceed the smaller of the following:

1. 25% of the individual’s disposable earnings for that week.

2. The amount by which the individual’s earnings for that week exceed 30 times the federal
minimum hourly wage in effect at the time the earnings are payable.

Comparison with rules in adjacent states. lowa’s Administrative Code provides that a
garnishment of an individual’s wages may not exceed the restrictions imposed by the state
garnishment law or by the federal Consumer Protection Act, 15 USC 1671 et seq. 875 IAC
217.39. lowa law provides maximum amounts of an employee’s earnings that may be garnished
during one calendar year depending on the earnings of the employee. Michigan law provides
that unemployment levies are subject to the same wage protections as the state’s garnishment
law. Minnesota law provides for garnishment for delinquent taxes and unemployment benefit
overpayments. The maximum garnishment allowed for any one pay period must be decreased by
any amounts payable under any other garnishment action. Illinois provides that unemployment
insurance liens may be made against employers, subject to personal property exemptions which
have been interpreted to include wages up to $4,000.

Summary of factual data and analytical methodologies. The rule implements the
requirements of s. 108.225 (16), Stats., and 15 USC 1673. The Department reviewed forms
prepared by the Judicial Conference for implementation of s. 812.34, Stats., regarding
exemptions from earnings garnishment based on a judgment debt.

Effect of rule on small businesses. The rule affects small businesses as defined ins. 227.114
(1), Stats., but does not have a significant economic impact on a substantial number of small
businesses.

Analysis used to determine effect on small businesses. The substantive provisions are in

s




the statute. The rule merely prescribes the methodology for application of the statutes.
Management representatives of the Unemployment Insurance Advisory Council disseminated the
worksheet and forms that will be used to implement the rule to businesses for comments. Two
comments were received and will be incorporated into the forms.

Fiscal effect. No significant impact was expected from the law change adopting s. 108.226
(16) (am), Stats. The rule implements the statute and no other fiscal impact is expected.

Agency contact person. Tracey Schwalbe, Research Attorney, Unemployment Insurance
Bureau of Legal Affairs, (608) 266-9641, tracey.schwalbe@dwd.state. wi.us.

Place where comments are to be submitted and deadline for submission. Comments may
be submitted to Tracey Schwalbe, Research Attorney, Department of Workforce Development.
P.O. Box 8942, 201 E. Washington Avenue, Madison, WI 53707-8942, or
tracey.schwalbe@dwd.state. wi.us. The comment deadline is July 23, 2008.




SECTION 1. Chapter DWD 136 is created to read:
Chapter DWD 136

WAGES EXEMPT FROM LEVY

DWD 136.001 Definitions. (1) Unless the context clearly indicates a different meaning, the
definitions in ch. DWD 100 épply to this chapter.

(2) In this chapter:

(a) “Disposable earnings” means that part of the earnings of any individual after the
deduction from those earnings of any amounts required by law to be withheld; any life, health,
dental or similar type of insurance premiums; union dues; any amount necessary to comply with
a court order to contribute to the support of minor children; and any levy, wage assignment or
garnishment executed prior to a levy issued under s. 108.225, Stats.

(b) “Federal minimum hourly wage” means that‘wage prescribed by 29 USC 206 (a) (1) in
effect at the time an exemption is calculated.

(¢) “Federal poverty guidelines” means the poverty guidelines updated periodically in the
Federal Register by the U.S. department of health and human services under the authority of 42
USC 9902 (2) and in effect at the time an exemption is calculated.

(d) “Gross earnings” includes, but is not limited to, wages, tips, salary, commissions,
bonuses, value of room and board, and periodic payments such as longevity pay or proceeds
from a pension or retirement plan.

(e) “Household” means all people who reside to gether and share income and expenses, but
does not include all members of cooperative housing, group homes, or similar group housing or
care arrangements.

(f) “Levy” means a procedure through which earnings of an individual are required to be




withheld for payment of a debt, except a court order t0 contribute 10 tﬁe support of minor
children.

DWD 136.01 Purpose. The purpose of this chapter is to prescribe a methodology for
computing wages exempt from department levy under ss. 108.225 (16) (a) and (am), Stats., and
as required by 15 USC 1673.

DWD 136.02 Levy to recover forfeitures. In the case of an individual responsible for
forfeitures imposed on an employing unit under s. 108.04 (11) (c), Stats., the individual is
entitled to an exemption from department levy of 75% of the individual’s disposable earnings
pursuant to s. 108.225 (16) (a), Stats. For purposes of computing the amount of the exemption,
the department shall provide the third party employer with a worksheet to assist in computing the
amount of the exemption that is based on earnings per pay period and provides as follows:

(1) The department may levy 25% of the individual’s disposable earnings unless any of the
following apply:

(a) The total aggregate of all levies against an individual for the pay period will exceed 25%
of the total of the individual’s disposable earnings plus prior levies for the pay period.

(b) The total aggregate of all levies against an individual for the pay period will exceed the
amount by which the individual’s weekly disposable earnings exceed 30 times the federal
minimum hourly wage. If the pay period is other than weekly. the department levy shall be
calculated using the amount exempt for pay periods other than weekly under s. DWD 136.04.

(2) If the department may not levy 25% of the individual’s disposable earnings under sub.
(1), the department may levy the lesser of the following:

(a) The difference between 25% of the total of the individual’s disposable earnings plus

prior levies for the pay period, and the amount of prior levies in effect for the pay period.




(b) The difference between the individual’s weekly disposable earnings and 30 times the
federal minimum hourly wage. If the pay period is other than weekly, the department levy shall
be calculated using the amount exempt for pay periods other than weekly under s. DWD 136.04.

Note: Form UCT-8306-2-E is used to calculate the exemption. This form is available from
the Unemployment Insurance Division, Department of Workforce Development, 201 East
Washington Avenue, P.O. Box 7942, Madison, Wisconsin 53708-7942.

DWD 136.03 Levy to recover benefit overpayments. (1) Except as provided in sub. (2), in
the case of benefit overpayments, an individual is entitled to an exemption from department levy
of 80% of the individual’s disposable earnings pursuant to s. 108.225 (16) (am) 1., Stats. For
purposes of computing the amount of the exemption, the department shall provide the third party
emplover with a schedule of the federal poverty guidelines and a worksheet to assist the third
party in computing the amount of the exemption that is based on eamings per pay period and that
provides as follows:

(a) If the individual’s gross earnings for the pay period are below the federal poverty
guidelines based on the individual’s household size, the individual’s wages are totally exempt
from department levy. If the individual’s gross earnings are not below the federal poverty
guidelines based on the individual’s household size, the individual’s disposable earnings shall be
computed and the individual is entitled to an exemption from department levy of 80% of the
individual’s disposable earnings.

(b) The department may levy 20% of the individual’s disposable earnings unless any of the
following apply:

1. The individual’s gross earnings for the pay period minus the 20% department levy amount
equal an amount less than the federal poverty guidelines for the individual’s household size.

2. The total aggregate of all levies against the individual for the pay period will exceed 25%




of the total of the individual’s disposable earnings plus prior levies for the pay period.

3. The total aggregate of all levies against an individual for the pay period will exceed the
amount by which the individual’s weekly disposable earnings exceed 30 times the federal
minimum hourly wage. If the pay period is other than weekly, the department levy shall be
calculated using the amount exempt for pay periods other than weekly under s. DWD 136.04.

(¢) If the department may not levy 20% of the individual’s disposable earnings under par. (b),
the department may levy the lesser of the following:

1. The difference between the individual’s gross earnings for the pay period and the federal
poverty guidelines for the individual’s household size.

2. The difference between 25% of the total of the individual’s disposable earnings plus prior
levies for the pay period, and the amount of prior levies in effect for the pay period.

3. The difference between the individual’s weekly disposable earnings and 30 times the
federal minimum hourly wage. If the pay period is other than weekly, the department levy shall
be calculated using the amount exempt for pay periods other than weekly under s. DWD 136.04.

Note: Form UCT-8306-3-E is used to calculate the exemption. This form is available from
the Unemployment Insurance Division, Department of Workforce Development, 201 East
Washington Avenue, P.O. Box 7942, Madison, Wisconsin 53708-7942.

(2) If a final determination has been issued under s. 108.09, Stats., or a judgment has been
entered under s. 108.24 (1), Stats., in which the individual has been found guilty of making a
false statement or representation to obtain benefits, the department shall calculate the exemption
from levy as provided in sub. (1).

(3) The department shall use the federal poverty guidelines schedule for earnings exempt
from garnishment adopted by the judicial conference annually under s. 812.34 (3), Stats.,

covering earnings commencing each July 1 to the following June 30. If the schedule under s.




812.34, Stats, is unavailable, the department shall prepare a comparable schedule using the
federal poverty guidelines as published in the Federal Register.

DWD 136.04 Pay periods other than weekly. In the case of earnings for a period paid
other than weekly, the amount exempt from levy shall be computed so that it is equivalent to 30
times the federal minimum hourly wage for a week by using one of the following:

(1) An amount equal to 60 times the federal minimum hourly wage for a two-week pay
period.

(2) An amount equal to 65 times the federal minimum hourly wage for a semi-monthly pay
period.

(3) An amount equal to 130 times the federal minimum hourly wage for a monthly pay
period.

EFFECTIVE DATE: This rule shall take effect the first day of the month following

publication in the Administrative Register as provided in s. 227.22 (2) (intro), Stats.




m
<
TQJli
"l
O
E
—
S
N
z
on
Z
@
Q
L
=




LCRC
FORM 2

TR

WISCONSIN LEGISLATIVE COUNCIL

RULES CLEARIN GHOUSE
Ronald Skiansky Terry C. Anderson
Clearinghouse Director Legislative Council Director
Richard Sweet Laura D. Rose
Clearinghouse Assistant Director Legislative Council Deputy Director

CLEARINGBOUSE REPORT TO AGENCY

[THIS REPORT HAS BEEN PREPARED PURSUANT TO S. 227.15, STATS. THIS
IS A REPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY; THE
REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS
REPORT CONSTITUTES A REVIEW OF, BUT NOT APPROVAL OR DISAPPROVAL
OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
RULE.]

CLEARINGHOUSE RULE 08-059

AN ORDER to create chapter DWD 136, relating to wages exempt from unemployment
insurance levy and affecting small businesses.

Submitted by DEPARTMENT OF WORKFORCE DEVELOPMENT

06-12-2008  RECEIVED BY LEGISLATIVE COUNCIL.
06-24-2008  REPORT SENT TO AGENCY.
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Clearinghouse Rule No. 08-059
Form 2 — page 2

LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are

reported as noted below:

1.

!\J

STATUTORY AUTHORITY [s. 227.15 2) (2)]
Comment Attached ves [ ] NO

FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (¢)]
Comment Attached YES NO D

CONELICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]
Comment Attached YES D NO

ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[5.227.15 (2) (e)]

Comment Attached vES [ ] NO
CLARITY. GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (f)]
Comment Attached YES NO D

POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) (2)]

Comment Attached ~ YES D NO
COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)]

Comment Attached vES [] NO
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WISCONSIN LEGISLATIVE COUNCIL

RULES CLEARINGHOUSE
Ronaid Sklansky Terry C. Anderson
Clearinghouse Director Legislative Council Director
Richard Sweet Laura D. Rose
Clearinghouse Assistant Director Legislative Council Deputy Director

CLEARINGHOUSE RULE (8-059

Comments

[INOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated January 2005.]

2. Form, Style and Placement in Administrative Code
Ins. DWD 136.001 (2) (d), the phrase “but is not limited to” is not necessary.

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. The rule should be more specific with regard to the applicable “federal minimum
wage” and the “federal poverty guidelines” if possible. For example, would calculations be
based on the amounts in effect when the exemptions are calculated, at the time of the earnings, or

at another time?

b. An initial applicability section could aid in determining when the rule provisions will
first apply.

c. The term “household” is defined in s. DWD 136.001 (2) (e) to mean “all people who
reside together and share income and expenses.” This seems as if it could be problematic in

some circumstances, such as in a cooperative housing arrangement or when expenses are shared,
but not income. The definition should be reviewed to assure it appropriately reflects the intended

scope.

One East Main Street, Suite 401 * P.O. Box 2536 « Madison, W 53701-2536
(608} 2661304 » Fax: (608) 266-3830 * Email: legcouncileslegis.state wius
http //www legis state wius/lc
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Department Response to Legislative Council Comments

Proposed Rules Relating to Wages Exempt from
Unemployment Insurance Levy
Chapter DWD 136
CR 08-059

Comment 2. In s. DWD 136.001(2)(d), the phrase “but not limited to” is not

necessary. ‘
Department response: The phrase is kept to avoid the misinterpretation that the gross
earnings are limited to the items listed and to express the intent that gross wages may

include more than the items listed.

Comment 5.a. The rule should be more specific with regard to the applicable “federal
minimum wage” and the “federal poverty guidelines” if possible. For example, would
calculations be based on the amounts in effect when the exemptions are calculated, at the
time of the earnings, or at another time?

Department response: Language has been added to the definitions of these terms to
clarify that they are amounts in effect at the time the exemption is calculated.

Comment 3.b. An initial applicability section could aid in determining when the rule
provisions will first apply.

Department response: The applicable requirements for exempting wages from levy
are contained in Wis. Stat. 108.225(16). The rule merely provides the expression of the
methodology for the necessary calculations and is not 2 new requirement.

Comment 5.c. The term “household” is defined in s. DWD 136.001(2)(e) to mean
“al] people who reside together and share income and expenses.” This seems as if it
could be problematic in some circumstances, such as in a cooperative housing
arrangement or when expenses are shared, but not income. The definition should be
reviewed to assure it appropriately reflects the intended scope.

Department response: The intent of the definition is to use a broad definition of a
household for exemption calculation purposes but to include only those persons who are
economically co-dependent by sharing income and expenses. The definition of the term
has been amended to exclude cooperatives, group homes, and similar group housing
arrangements.




ORIGINAL

FISCAL ESTIMATE
DOA-2048 N(R03/97)

0 CORRECTED

O UPDATED

0O SUPPLEMENTAL

2007 Session

LRB or Bill No./Adm. Rule No.
DWD 100, 140, and 149

Amendment No. if Applicable

Subject
Wages exempt from unemployment insurance levy

Fiscal Effect
State: ® No State Fiscal Effect

Check columns below only if bill makes a direct appropriation

or affects a sum sufficient appropriation.

[1 increase Existing Appropriation
D Decrease Existing Appropriation
[ Create New Appropriation

0J Increase Existing Revenues
[0 Decrease Existing Revenues

O3 Increase Costs - May be possible to Absorb
Within Agency's Budget [JYes O No

[J Decrease Costs

Local:
1. O Increase Costs 3. I Increase Revenues 5. Types of Local Governmental Units Affected:
[ Permissive [J Mandatory O Permissive [ Mandatory Towns X1 Villages Cities
2. [ Decrease Costs 4. [0 Decrease Revenues Counties [J Others
) Permissive 0 Mandatory O Permissive O Mandatory School Districts WTCS Districts
Fund Sources Affected Affected Ch. 20 Appropriations
OcGPR_OFED OPRO [IPRS [ISEG [SEG-S

Assumptions Used in Arriving at Fiscal Estimate

No significant impact was expected from the law change adopting s. 108.226( 16)(am), Stats. The rule implements the statute

and no other fiscal impact is expected.

Agency/Prepared by: (Name & Phone No.)
DWD/Richard Tillema 267-9807
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