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Form 1100001 NATURAL RESOURCES BOARD AGENDA ITEM  iemNo.

SUBJECT: Adoption of Board Order DG-37-06, Creation of NR 820 relating to protection of groundwater quantity

FOR: MARCH 2007  BOARD MEETING

TO BE PRESENTED BY: Mark Putra, Section Chief, Private Water Supply Section
Bureau of Drinking Water & Groundwater

SUMMARY:

2003 Wisconsin Act 310, enacted in April 2004, expands the Department's authority over high capacity wells to include
consideration of impacts to certain sensitive water resources, requires annual reporting of groundwater pumping from
high capacity wells and directs the department to designate two groundwater management areas. The proposed rule
1mp1ements the provisions of 2003 Wisconsin Act 310.

Under the proposed code, all owners of high capacity wells will be required to submit annual pumpmg reports to thc
department. The rule also establishes the areal extent of two groundwater management areas, one in the southeast part of
the state and another in the northeast part of the state. The two areas include the entire area of each city, village and town
in which the level of the underlying groundwater has dropped by at least 150 feet due to groundwater pumping.

Ch. NR 820 establishes processes and criteria to guide the review of proposed high capacity wells that are located near
springs or within a groundwater protection area (within 1,200' of a trout stream, outstanding resource water or exceptional
resource water ). Applicants for high capacity wells near springs or in groundwater protection areas will be required to
submit information to demonstrate that the proposed well will not result in significant adverse environmental impacts to
the surface water resource. The department will review all high capacity wells proposed in such locations to assess the
extent of environmental impacts related to the proposed well. The rule includes screening criteria that will be used to
determine the necessary level of environmental review for these wells, If it is determined that a proposed well could
result in significant adverse environmental impacts, the applicant may be required to submit an environmental impact
report and the department will prepare an environmental assessment prior to approving or denying the proposed well.

RECOMMENDATION: Adopt Board Order DG-37-06, Creation of NR 820 relating to protection of groundwater
quantity
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REMINDER

Have the following questions been answered under the summary section of this form?

- -Why is the rule needed?

- -What are the significant changes?

. -What are the key issues/controversies?
. -What was the last action of the Board?
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CORRESPONDENCE/MEMORANDUM tate of Wisconsin

&

DATE: February 14, 2007
TO: Natural Resource Board

FROM:  Scott Hassett, Secretary

SUBJECT: Background Memo on Proposed Creation of Chapter NR 820, Groundwater Quantlty
Protection - Adoption of Board Order DG-37-06

1. Why is this rule being proposed?

a. Action or event that triggered the proposal? 2003 Wisconsin Act 310 (attached) expanded the
state's scope of authority over high capacity wells to include factors in addition to impacts on nearby
municipal water supplies. Specifically, the law requires consideration of impacts to certain sensitive

water resources and impacts from wells with high water loss prior to issuance of an approval to construct
a high capacity well.

Act 310 also recognized that there are areas of the state that have experienced substantial lowering of
groundwater levels since settlement and that these areas would benefit from a comprehensive regional
groundwater management approach. Act 310 created the concept of groundwater management areas to
facilitate comprehensive groundwater management and planning in these areas and directed the
department to define the extent of groundwater management areas through administrative rules.

b. What issues are addressed by this rule? The proposed rule addresses two primary issues. First, it
creates a mechanism by which the department will evaluate proposed high capacity wells to determine
whether the well will have a significant adverse environmental impact on springs, trout streams,

outstanding resource waters and exceptional resource waters in addition to impacts on municipal water

supplies. Second, the rule defines the extent of groundwater management areas as directed in 2003
Wisconsin Act 310.

2. Rule Summary

The proposed rule designates the boundaries of two separate groundwater management areas (GMA).
The Southeast Wisconsin GMA includes all of Kenosha, Milwaukee, Ozaukee, Racine and Waukesha
Counties and portions of Walworth and Washington Counties. The Northeast Wisconsin GMA is
comprised of all of Brown County and portions of Calumet and Outagamie Counties. Pursuant to Act
310, the extent of the two GMAs corresponds to the areas in which groundwater withdrawals have

resulted in a lowering of the level of groundwater by at least 150 feet from the projected pre-settlement
levels as determined through groundwater modeling of the two areas.

The department recognizes that the rule does not fully develop details related to planning and regulatory
issues in GMAs. Act 310 created the Groundwater Advisory Committee to consider these issues and
make recommendations to the Legislature concerning full implementation of the GMA concept. The
Groundwater Advisory Committee submitted its first report to the legislature in December 2006 and the
department is deferring development of the detailed GMA framework pending subsequent direction from
the Legislature in response to the Groundwater Advisory Committee’s recommendations.
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The proposed rule establishes review processes for evaluation of applications for high capacity well
approvals for wells that are located in groundwater protection areas (i.e., within 1,200’ of a trout stream,
outstanding resource water or exceptional resource water) are near a spring or involve high water loss.
Under the proposed rule, all applications for wells near springs or within a groundwater protection area
will be reviewed to assess impacts to the spring or surface waters. The rule includes screening criteria to
help identify which of these proposed high capacity wells are unlikely to result in significant adverse
environmental impacts and therefore can be approved without preparing a formal environmental
assessment. Generally, these wells will be high capacity wells that are designed to pump a relatively
small volume of water in comparison to the flow or volume of the nearby water body. In those cases
where the department determines that significant adverse environmental impacts could result, the
applicant may be required to submit supplemental information to facilitate the department’s final review
and preparation of an environmental assessment. Approvals for high capacity wells near a spring or
within a groundwater protection area must include specific conditions pertaining to well construction and
operation to ensure protection of the water resources. Proposed wells involving high water loss will
require preparation of an environmental assessment prior to issuance of an approval and such approvals
must also include conditions to ensure that significant environmental impacts do not result.

Finally, the rule requires that all owners of high capacity wells record pumpage data on a monthly basis
and report this information to the department on an annual frequency. Individual reports will be required

for wells with large pump capacities while properties with multiple lower capacity wells will be permitted
to submit composite reports.

3. How does this proposal affect existing policy? .

The rule establishes another layer of review for certain high capacity wells. Specifically, those wells
located near trout streams, springs, outstanding resource waters and exceptional resource waters and wells
with a high water loss will be reviewed to determine whether the well will cause significant adverse
environmental impact. This environmental review will be in addition to the current evaluation of
potential impacts of proposed high capacity wells on municipal water supply wells.

4. Hearing Synopsis

The department conducted five public hearings around the state concerning proposed Ch. NR 820 in
December 2006. The hearings were held in Menomonie, Green Bay, Waukesha, Madison and Stevens
Point and were attended by a total of approximately 50 people. In addition to input received at the
hearings, the department received substantial comments by e-mail and U.S. Mail. The most common
concerns expressed related to the limited extent of groundwater protection areas, the nature and
application of screening criteria and the appropriate level of environmental review. The department did
modify the proposed rule in response to many of the comments; however, in many cases the department
could not modify the rule as suggested due to statutory limitations. The department also modified the
rule, or explained why changes were not made, in response to comments from the Legislative Council
Rules Clearinghouse. A document which summarizes the comments received and the department’s
responses is attached. The revised rule has also been considered by the Groundwater Advisory
Committee and the rule was generally endorsed by the members of the Committee.

5. Environmental Analysis.

Under the provisions of s. NR 150.03 (6) (b)3.b., Wis. Admin. Code, Environmental Analysis and Review
Procedures for Department Action, this is a Type IIl action. The Drinking Water & Groundwater
Program has made a preliminary determination that it is not necessary to prepare an Environmental
Assessment for the proposed rule and the department’s Bureau of Integrated Science Services concurs.




6. Who will be impacted by the proposed rule? How?

The proposed rule will have an impact on those parties that own and operate high capacity well systems,
or that anticipate they may apply for high capacity well approvals in the future, including municipal water
utilities, agricultural and industrial interests, real estate developers, recreational facility owners and local
units of government. All owners of high capacity wells will be required to submit records of water
pumpage from the wells and applications for new high capacity wells will be evaluated to determine
impacts on springs and certain water resources. In some cases, approvals may be denied or may include
conditions on well construction and operation to ensure protection of the water resources. The rule will
also affect local units of government and owners of high capacity wells in the areas of proposed

groundwater management areas through development and 1mplementat10n of regional groundwater
management plans.

7. Small Business Analysis.

High capacity wells are owned by a wide range of entities including individuals, municipalities, other
units of government, large corporations and small businesses. The review and approval processes
specified in the proposed rule for high capacity well applications submitted by small businesses are the
same as those for applications submitted by any other applicant. While the proposed rule creates a
screening process to identify those wells that will be subject to more comprehensive evaluation, the
criteria are related to the characteristics of the proposed well rather than the nature of the owner. The
potential impacts on small businesses will be the same as the 1mpacts experienced by other applicants.

The department anticipates a very small percentage of high capacity well applications will require an
extensive environmental review and there is a reasonable likelihood that only a few of those will be on

behalf of a small business. The department believes that this proposed rule will not have a sxgmﬁcant
impact on a substantial number of small businesses.

A. Compliance/Reporting Requirements. Any entity, including small businesses, proposing to
construct a high capacity well must receive approval from the Department prior to beginning
construction. If the proposed well is located in a groundwater protection area, near a spring, or involves
an activity with high water loss additional information must be submitted with the application. The
proposal may also be subject to an extensive environmental review, including preparation of an
environmental assessment to determine whether placement of the well would cause significant adverse
environmental impact. The environmental review will result in a longer review period and may result in
increased review and approval costs, potential alteration of well construction and operation plans, or in
some cases, approval being denied for the construction of high capacity wells. However, these

requirements are necessary to ensure protection of springs, trout streams and other valuable surface water
resources.

All high capacity well owners are also required to annually report the amount of water that is pumped
from their wells. Methods of recording the annual pumpage will vary dependent on the pumping capacity
of the well rather than the nature of the owner. Larger wells may be required to be equipped with more
sophisticated metering devices because these wells are responsible for the majority of the groundwater
withdrawn on a statewide basis, while estimates of water use may suffice for smaller wells.

B. Compliance/Reporting Deadlines and Schedules. The only specified deadline or reporting
requirement pertains to submittal of annual pumping information. Pumpage reports for a given calendar
year are to be submitted to the department no later than the first day of March in the subsequent year.
These requirements apply to all owners of high capacity wells,




C. Possible Simplification of Compliance and Reporting Requirements. No simplification of the
requirements are recommended. The annual pumpage reporting requirement should not prove to be an
undue burden to well owners. While the department will provide alternate means of estimating pumpage
from wells with lower pumping capacity, no reasonable alternatives are available specifically for small
business owners which would still provide the necessary information regarding water use. The potential
extensive environmental review process is necessary to determine the extent of environmental impacts
that could occur as a result of the construction and operation of proposed high capacity wells near springs
or within groundwater protection areas. The informational requirements specified in the code represent
the minimum information needed by the department to make a preliminary assessment of the possible
impacts. Simplification or elimination of any of these requirements would interfere with the department’s

ability to effectively evaluate the potential environmental consequences of high capacity wells proposed
to be constructed near sensitive water resources.

D. Use of Performance Standards in lieu of Design/Operational Standards. The proposed rule does
not impose design or operational standards to regulate high capacity wells. Rather, all high capacity wells
will be reviewed and regulated to minimize impacts to sensitive water resources. While the approval
screening criteria are quantitative in nature they do not constitute design or operational standards.

Further, as mentioned previously, the pumping capacity of the proposed well relative to the size of the
potentially affected water resource is the important factor, not the nature of the applicant.

" E. Potential Exemptions for Small Business. Small businesses should comply with all of the
requirements of the proposed code. The annual pumpage reporting requirement is needed to facilitate
more effective management of the State’s groundwater resources and the consideration of potential

surface water impacts as a result of high capacity well construction and operation is necessary whether the -
owner is a small business or not. ‘

F. Tnitial Regulatory Flexibility Analysis. High capacity wells are owned by a wide variety of
interests, many of which are small businesses. Similarly, wells owned by small businesses can serve a
wide range of uses including agriculture, golf courses, non-metallic mining, condominium developments,
various industrial/commercial uses, recreational facilities, ethanol production and food processing. The
rule requires annual reporting of water use of all high capacity well owners and specifies informational
requirements for high capacity well applications that involve wells located near springs and within
groundwater protection areas. Owners of high capacity wells will need to keep records of the amount of
water pumped from each well and may need to hire qualified persons to install water metering devices on
the wells in order to compile the annual pumpage data. In addition, owners of proposed wells that are to
be constructed near springs or in a groundwater protection area will need to contract with qualified

consultants to provide the necessary hydrological analysis and other information required in such
instances.
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Date of enactment: April 22, 2004
Date of publication*: May 6, 2004

2003 WISCONSIN ACT 310

(Vetoed in Part)

AN ACT 10 repeal 281.17 (1); to amend 23.11 (5), 281.35 (1) (a), 281.35 (1) (b) 2., 281.35 (4) (a) 2., 281.35 (4) (b)

(intro.), 293.65 (3) and 299.05 (2) (b); and to create 20.370 (4) (cg), 20.370 (4) (ch), 20.370 (6) (eg), 281.34 and
281.35 (4) (a) 2m. of the statutes; relating to: regulation of high capacity wells, notification of well construction,
groundwater quantity management, granting rule—making authority, and making appropriations.

The people of the state of Wisconsin, represented in
senate and assembly, do enact as follows:

SEcTioN 1. 20.005 (3) (schedule) of the statutes: at the appropriate place, insert the following amounts

for the purposes indicated:

20.370 Natural resources, department of
4) WATER
(cg) Groundwater quantity administration
(ch) Groundwater quantity research

SECTION 2. 20.370 (4) (cg) of the statutes is created
to read:

20.370 (4) (cg) Groundwater quantity administra-
tion. From the general fund, from the moneys received
under s. 281.34, the amounts in the schedule for the
administration of the program under s. 281.34,

SECTION 3. 20.370 (4) (ch) of the statutes is created
to read: ,

20.370 (4) (ch) Groundwater quantity research.
Biennially, from the general fund, from the moneys
received under s. 281.34, the amounts in the schedule for
groundwater research and monitoring under s. 281.34

(10).

2003-04 2004-05
PR A -0~ -0~
PR B -0 -0-

SECTION 4. 20.370 (6) (eg) of the statutes is created
to read:

20.370 (6) (eg) Groundwater mitigation and local
assistance. All moneys received under s. 281.34 not
appropriated under sub. (4) (cg) or (ch) for mitigation
under s. 281.34 (8) (d) and (9) (d) and funding to local
governmental units under s. 281.34 (9) (b).

SECTION 5. 23.11 (5) of the statutes is amended to
read: '

23.11 (5) The department may require an applicant
for a permit or statutory approval which the department,
by order, may grant, to submit an environmental impact
report if the area affected exceeds 40 acres of, the esti-

* Section 991.11, WISCONSIN STATUTES 200102 : Effective date of acts. “Every act and every portion of an act enacted by the legislature over
the governor's partial veto which does not expressly prescribe the time when it takes effect shall take effect on the day after its date of publication
as designated” by the secretary of state [the date of publication may not be more than 10 working days afier the date of enactment).
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mated cost of the project exceeds $25,000, or :he appli-
cant is requestin roval for igh well
ibed in s, 281.34 (4 to3.

SECTION 6. 281.17 (1) of the statutes is repealed.

SEcCTION 7. 281.34 of the statutes is created to read:

281.34 Groundwater withdrawals. (1) DEFINI-
TIONS. In this section:

(a) “Groundwater protection area” means an area
within 1,200 feet of any of the following:

1. An outstanding resource water identified under s.
281.15 that is not a trout stream,

2. An exceptional resource water identified under s.

'281.15 that is not a trout stream.

3. A class I, class I, or class III trout stream, other
than a class I, class II, or class Il trout stream that is a
farm drainage ditch with no prior stream history, as iden-
tified under sub. (8) (a).

(b) “High capacity well” means a well that, together
w1th all other wells on the same property, has a capacity
EETGHTRRET of more than 100,000 gallons per

(c) “Local govemmental unit” means a city, village,
town, county, town sanitary district, utility district under
5. 66.0827 that provides water, public inland lake protec-
tion and rehabilitation district that has town sanitary dis-
trict powers under s. 33.22 (3), joint local water authority
created under s. 66.0823, or mumclpal water district
unders. 198.22.

(d) “Owner” means a person who owns property on
which a well is located or proposed to be located or the
designated representative of such a person.

(e) “Potentiometric surface” means a measure of
pressure of groundwater in an aquifer based on the level
to which groundwater will rise in a well placed in the
aquifer. -

(f) “Spring” means an area of concentrated ground-
water discharge occurring at the surface of the land that
results in a flow of at least one cubic foot per second at
least 80 percent of the time.

(g) “Water loss” means a loss of water from the basin
from which it is withdrawn as a result of interbasin diver-
sion or consumptive use or both.

(h) “Well” means any drillhole or other excavation or
opening deeper than it is wide that extends more than 10
feet below the ground surface and is constructed for the
purpose of obtaining groundwater.

(2) APPROVAL REQUIRED FOR HIGH CAPACITY WELLS.
An owner shall apply to the department for approval
before construction of a high capacity well begins. No
person may construct or withdraw water from a high
capacity well without the approval of the department
under this section or under s. 281.17 (1), 2001 stats. An
owner applying for approval under this subsection shall
pay a fee of $500.

(2m) TEMPORARY DEWATERING WELLS. The depart-
ment shall issue a single approval under sub. (2) for all

-2
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high capacity wells constructed for one project, as deter-
mined by the department, for temporary dewatering of a
construction site, including a construction site for a
building, road, or utility. The department shall provide
for amendments to a project under this subsection. A per-
son applying for approval of high capacity wells for a
project under this subsection is only required to pay one
$500 fee.

(3) NOTIFICATION REQUIRED, FOR OTHER WELLS. An
owner shall notify the department of the location of a well
that is not a high capacity well before construction of the
well begins. An owner notifying the department under
this subsection shall pay a fee of $50.

(4) ENVIRONMENTAL REVIEW. (a) The department
shall review an application for approval of any of the
following using the environmental review process in its
rules promulgated under s. 1.11 :

1. A high capacity well that is located in a groundwa-
ter protection area.

2. Ahigh capacity well with a water loss of more than
95 percent of the amount of water withdrawn.

3. A high capacity well that may have a significant
environmental impact on a spring.

(b) If, under sub. (5) (b), (c), or (d), the department
requests an environmental impact report under s. 23.11
(5) for a proposed high capacity well, the department may
only request information in that report that relates to the
decisions that the department makes under this section
related to the proposed high capacity well.

(5) STANDARDS AND CONDITIONS FOR APPROVAL. (a)
Public water supply. If the department determines that a
proposed high capacity well may impair the water supply
of a public utility engaged in furnishing water to or for the
public, the department may not approve the high capacity
well unless it is able to include and includes in the
approval conditions, which may include conditions as to
location, depth, pumping capacity, rate of flow, and ulti-
mate use, that will ensure that the water supply of the pub-
lic utility will not be impaired.

- (b) Groundwater protection area. 1. Except as pro-
vided in subd. 2., if the department determines, under the
environmental review process in sub. (4), that an envi-
ronmental impact report under s. 23.11 (5) must be pre-
pared for a proposed high capacity well located in a
groundwater protection area, the department may not
approve the high capacity well unless it is able to include
and includes in the approval conditions, which may
include conditions as to location, depth, pumping capac-
ity, rate of flow, and ultimate use, that ensure that the high
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capacity well does not cause significant environmental
impact.

2. Subdivision 1. does not apply to a proposed high
capacity well that is located in a groundwater protection
area and that is a water supply for a public utility engaged
in supplying water to or for the public, if the department
determines that there is no other reasonable alternative
location for a well and is able to include and includes in
the approval conditions, which may include conditions as
to location, depth, pumping capacity, rate of fiow, and
ultimate use, that ensure that the environmental impact of
the well is balanced by the public benefit of the well
related to public heaith and safety.

(c) High water loss. If the department determines,
under the environmental review process in sub. (4), that
an environmental impact report under s. 23.11 (5) must
be prepared for a proposed high capacity well with a
water loss of more than 95 percent of the amount of water
withdrawn, the department may not approve the high
capacity well unless it is able to include and includes in
the approval conditions, which may include conditions as
to location, depth, pumping capacity, rate of flow, and
ultimate use, that ensure that the high capacity well does
not cause significant environmental impact.

(d) Impact on a spring. 1. Except as provided in
subd. 2., if the department determines, under the environ-
mental review process in sub. (4), that an environmental
impact report under s. 23.11 (5) must be prepared for a
proposed high capacity well that may have a significant
environmental impact on a spring, the department may
not approve the high capacity well unless it is able to
include and includes in the approval conditions, which
may include conditions as to location, depth, pumping
capacity, rate of flow, and ultimate use, that ensure that
the high capacity well does not cause significant environ-
mental impact.

2. Subdivision 1. does not apply to a proposed high
capacity well that may have a significant environmental
impact on a spring and that is a water supply for a public
utility engaged in supplying water to or for the public, if
the department determines that there is no other reason-
able altemative location for a well and is able to include
and includes in the approval conditions, which may
include conditions as to location, depth, pumping capac-
ity, rate of flow, and ultimate use, that ensure that the
environmental impact of the well is balanced by the pub-
. lic benefit of the well related to public health and safety.

(e) All high.capacity wells. 1. If s. 281.35 applies to
a proposed high capacity well, the department shall
include in the approval conditions that ensure that the
high capacity well complies with s. 281.35.

2. The department shall include in the approval for
each high capacity well requirements that the owner
identify the location of the high capacity well and submit
an annual pumping report.

-3 -
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(6) PREEXISTING HIGH CAPACITY WELLS. (a) The
owner of a high capacity well for which the department
issued an approval under s. 281,17 (1), 2001 stats., shall
provide to the department information concerning the
location of the well and an annual pumping report.

(b) The department shall promulgate ruies specifying
the date and method by which owners of high capacity
welis shall comply with par. (a).

(7) MODIFYING AND RESCINDING APPROVALS FOR HIGH
CAPACITY WELLS. The approval of a high capacity well
issued under this section or under s. 281.17 (1), 2001
stats., remains in effect unless the department modifies or
rescinds the approval because the high capacity well or
the use of the high capacity well is not in conformance
with standards or conditions applicable to the approval of
the high capacity well.

(8) - GROUNDWATER PROTECTION AREAS. (2) The
department shall promulgate rules identifying class I,
class 11, and class IiI trout streams for the purposes of this
section. The department shall identify as a class I trout
stream a stream or portion of a stream with a self-sustain-
ing population of trout. The department shall identify as
a class II trout stream a stream or portion of a stream that
contains a population of trout made up of one or more age
groups, above the age one year, in sufficient numbers to
indicate substantial survival from one year to the next but
in which stocking is necessary to fully utilize the avail-
able trout habitat or to sustain the fishery. The depart-
ment shall identify as a class III trout stream a stream or
portion of a stream that has marginal trout habitat with no
natural reproduction of trout occurring, requiring annual
stocking of trout to provide trout fishing, and generally
without carryover of trout from one year to the next. In
the rules under this paragraph, the department shall iden-
tify any class I, class II, or class HI trout stream that is a
farm drainage ditch with no prior stream history.

(b) The department shall create accurate images of
groundwater protection areas.

(c) A person who proposes to construct a high capac-
ity well may request the department to determine whether
the proposed location of the high capacity well is within
a groundwater protection area.

(d) The department shall administer a program to
mitigate the effects of wells constructed before the effec-
tive date of this paragraph .... [revisor inserts date], that
are located in groundwater protection areas. Mitigation
may include abandonment of wells and replacement of
wells, if necessary, and management strategies. Under
the mitigation program, the department may order the
owner of a well constructed before the effective date of
this paragraph .... [revisor inserts date], that is located in
a groundwater protection area to undertake mitigation
but only if the department provides funding for the full
cost of the mitigation, except that full funding is not
required if the department is authorized under ch. 280 to
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require the well to be abandoned because of issues
regarding public health.

(9) GROUNDWATER MANAGEMENT AREAS. (a) The
department shall, by rule, designate 2 groundwater man-
agement areas including and surrounding Brown County
and Waukesha County consisting of the entire area of
each city, village, and town at least a portion of which is
within the area in which, on the effective date of this para-
graph .... [revisor inserts date], the groundwater potentio-
metric surface has been reduced 150 feet or more from
the level at which the potentiometric surface would be if
no groundwater had been pumped.

(b) The department shall assist local governmental
units and regional planning commissions in groundwater
management areas designated under par. (z) by providing
advice, incentives, and funding for research and plannmg
related to groundwater management.

(c) If the groundwater advisory committee created
under 2003 Wisconsin Act .... (this act), section 15 (2) (b)
does not issue the report under 2003 Wisconsin Act ....
(this act), section 15 (2) (¢) by January 1, 2007, the
department shall promulgate rules using its authority
under ss. 281.12 (1) and 281.35 to address the manage-
ment of groundwater in groundwater management areas.

(d) Ifthe department promulgates rules under par. ()
and the rules require mitigation in the same or a similar
manner as under sub. (8) (d), the department may not
require mitigation for a well under the rules unless the
department provides funding for the full cost of the miti-
gation, except that full funding is not required if the
department is authorized under ch. 280 to require the well
to be abandoned because of issues regarding public
health.

(10) RESEARCH AND MONITORING, To aid in the
administration of this section the department shall, with
the advice of the groundwater coordinating councii, con-
duct monitoring and research related to all of the follow-
ing:

(a) Interaction of groundwater and surface water.

(b) Characterization of groundwater resources.

(c) Strategies for managing water.

SECTION 8. 281.35 (1) (a) of the statutes is amended
to read:

281.35 (1) (a) “Approval” means a permit issued
under s. 30.18 or an approval under s. 281.17 (1), 2001
stats. or s, 281.34 or 281.41.

SECTION 9. 281.35 (1) (b) 2. of the statutes is
amended to read:

281.35 (1) (b) 2. If subd. 1. does not apply, the highest
average daily water loss over any 30—day period that is
reported to the department or the public service commis-
sion under sub. (3) (c) or s. 30.18 (6) (c), 196.98, 28447
@) 281,34, or 281.41 or 5. 281,17 (1), 2001 stats.

SECTION 10. 281.35 (4) (a) 2. of the statutes is
amended to read:
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281.35 (4) (a) 2. A person who is operating a well
under an approval 1ssued under s. 281.17 (1) er-who-is

tats.

SEcTION 11. 281.35 (4) (a) 2m. of the statutes is
created to read:

281.35 (4) (a) 2m. A person who is operating a well
under an approval issued under s. 281.34 or who is
required to obtain an approval under that section before
constructing a well.

SECTION 12. 281.35 (4) (b) (intro.) of the statutes is
amended to read:

281.35 (4) (b) (intro.) Before any person specified in
par. (a) may begin a new withdrawal or increase the
amount of an existing withdrawal, the person shall apply
to the department under s. 30.18, 284+-4+7-(1) 281,34, or
281.41. for a new approval or a modification of its exist-
ing approval if either of the following conditions applies:

SECTION 13. 293.65 (3) of the statutes is amended to
read:

293.65 (3) WITHDRAWAL OF GROUNDWATER; DEWATER-
ING; PERMIT REQUIREMENTS. (a) An approval under s.
281-17-(1) 281.34 is required to withdraw groundwater
or to dewater mines if the capacity and rate of withdrawal
of all wells involved in the withdrawal of groundwater or
the dewatering of mines exceeds 100,000 gallons each
day. A permit under s. 283.31 is required to discharge
pollutants resulting from the dewatering of mines.

(b) The department may not issue an approval under
5. 284+:17-(1) 281,34 if the withdrawal of groundwater for
prospecting or mining purposes or the dewatering of
mines will result in the unreasonable detriment of public
or private water supplies or the unreasonable detriment
of public rights in the waters of the state. No withdrawal
of groundwater or dewatering of mines may be made to
the unreasonable detriment of public or private water
supplies or the unreasonable detriment of public rights in
the waters of the state.

SECTION 14. 299.05 (2) (b) of the statutes is amended
to read:

299.05 (2) (b) Approvals under s. 284-47-@3) 281.34.

SECTION 15, Nonstatutory provisions.

(2) GROUNDWATER ADVISORY COMMITTEE.

(a) In this subsection:

1. “Groundwater protection area” has the meaning
given in section 281.34 (1) (a) of the statutes, as created
by this act.

2. “High capacity well” has the meaning given in sec-
tion 281.34 (1) (b) of the statutes, as created by this act.

3. “Local governmental unit” has the meaning given
in section 281.34 (1) (c) of the statutes, as created by this
act.

4. “Spring” has the meaning given in section 281.34
(1) (f) of the statutes, as created by this act.
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5. “Water loss” has the meaning given in section
281.34 (1) (g) of the statutes, as created by this act.

(b) There is created a groundwater advisory commit-
tee consisting of the following members:

1. Three persons appointed by the govemor.

2. Four persons appointed by the speaker of the
assembly.

3. Four persons appointed by the majority leader of
the senate.

3g. One member appointed by the minority leader of
the assembly.

3r. One membert appointed by the minority leader of
the senate.

4. The secretary of natural resources or the secre-
tary’s designee.

(c) Each appointing authority under paragraph (b) 2.
and 3. shall appoint one member representing each of the
following interests:

1. Industrial.

2. Agricultural.

3. Environmental.

4, Municipal.

(cm) The governor shall appoint one member of the
groundwater advisory committee representing well drill-
ers. The governor, the minority leader of the assembly,
and the minority leader of the senate shall consult regard-
ing the other 4 appointees under paragraph (b) 1., 3g., and
3r. to ensure that one represents each of the interests
under paragraph (c) 1. to 4.

(d) The speaker of the assembly and the majority
leader of the senate shall each designate one appointee as
cochairperson of the groundwater advisory committee.

(€) No later than December 31, 2006, the groundwa-
ter advisory committee shall report to the standing com-
mittees of the legislature with jurisdiction over environ-
mental matters, in the manner provided in section 13,172
(3) of the statutes, recommendations for legislation to
address the management of groundwater in the following

* areas, and administrative rules to implement the legisla-
tion:

1. Groundwater management areas, as designated
under section 281.34 (9) (a) of the statutes, as created by
this act.

2. Other areas of the state in which the withdrawal of
groundwater over the long term adversely affects the
availability of water for use or adversely affects water
quality due to the effects of drawdown of the groundwa-
ter and in which there is a need for a coordinated response
among the state, local governmental units, regional plan-
ning commissions, and public and private users of
groundwater to address the effects on groundwater avail-
ability of quality.

(f) The groundwater advisory committee shall rec-
ommend under paragraph (e) a coordinated strategy for
addressing groundwater management issues by affected
Jocal governmental units and regional planning commis-
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sions with the assistance of the department of natural
resources and other state agencies. The committee shall
include in its recommendations under paragraph (e) rec-
ommendations for a mitigation program for groundwater
management areas that is similar to the mitigation pro-
gram in section 281.34 (8) (d) of the statutes, as created
by this act. The committee shall also recommend under
this paragraph whether areas described in paragraph (e)
2. should be designated as groundwater management
areas and, once designated, how and when to remove the
designation of an area as a groundwater management
area. The committee shall consult with affected local
governmental units in the preparation of the recommen-
dations under paragraph (e).

(g) The groundwater advisory committee shall
review the implementation of section 281.34 of the stat-
utes, as created by this act. No later than December 31,
2007, the groundwater advisory committee shall report to
the standing committees of the legislature with jurisdic-
tion over environmental matters, in the manner provided
in section 13.172 (3) of the statutes, the results of this
review and the committee’s recommendations for
changes in the regulation of high capacity wells that are
in groundwater protection areas, that have a water loss of
95 percent or more, or that have a significant environ-
mental impact on a spring, and recommendations regard-
ing the definition of spring in section 281,34 (1) (f) of the
statutes, as created by this act. The committee shall
include in the report recommendations for statutory
authorization for groundwater management strategies
that permit adaptation of the regulation of high capacity
wells as relevant information becomes available or
groundwater conditions change. The committee shall
include in the report recommendations regarding the
potential for the use of general permits for high capacity
wells and recommendations regarding the factors to be
considered by the department of natural resources in
determining whether a high capacity well causes signifi-
cant environmental impact for the purposes of section
281.34 of the statutes, as created by this act.

(h) The department of natural resources shall staff
and provide funding for the groundwater advisory com-
mittee,

(i) The groundwater advisory committee terminates
on December 31, 2007. ‘

(3) IDENTIFICATION OF GROUNDWATER PROTECTION
AREAS, Notwithstanding section 281.34 (1) (a) 3. of the
statutes, as created by this act, until the effective date of
the rules promulgated under section 281.34 (8) (2) of the
statutes, as created by this act, or the first day of the 19th
month beginning after the effective date of this subsec-
tion, whichever is later, the department shall identify
which streams are class I, class II, or class III trout
streams, other than class I, class II, or class III trout
streams that are farm drainage ditches with no prior
stream history, for the purpose of identifying groundwa-
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ter protection areas using sections NR 102.10 and 102,11,
Wisconsin Administrative Code, the version of the

department’s publication Wisconsin Trout Streams pub- °

lished most recently before the effective date of this sub-
section, and the information available to the department
concerning farm drainage ditches.
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SECTION 16. Initial applicability.

(1) HiGH caraciTY WELLS. The treatment of sections
281.17 (1) and 281.34 (2) of the statutes first applies to
an application for approval of a high capacity well that is
received by the department of natural resources on the
day after the effective date of this subsection.
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ISSUE

2003 Wisconsin Act 310, enacted in April 2004, expands the scope of the Department of Natural
Resources’ authority over high capacity wells to include consideration of impacts to certain
sensitive water resources, explicitly requires annual reporting of groundwater pumping and
directs the department to designate two groundwater management areas. The proposed rule
implements the provisions of 2003 Wisconsin Act 310.

The proposed rule, ch. NR 820, identifies the geographic extent of two groundwater management
areas as specified in the statutes. Under the proposed code, all owners of high capacity wells will
be required to submit annual pumping reports to the department. In addition, ch. NR 820
establishes processes and criteria to guide the review of proposed high capacity wells near

springs, trout streams, outstanding resource waters (ORW) and exceptional resource waters
(ERW).

PUBLIC HEARINGS

Five public hearings were held to better inform the public about the proposal, and to record the
comments and/or concerns expressed by interested citizens. Hearings were held in mid-December
2006 in Menomonie, Green Bay, Waukesha, Madison, and Stevens Point.

Summary statistics from the meetings are detailed below:

Hearing Location — Date # of Appearance # Indicating Support | # Indicating Opposition
Slips Submitted | of the Proposed Rule to the Proposed Rule

Menomonie — Dec. 13, 2006 5 1 '

Green Bay — Dec. 15, 2006 4 :

Waukesha — Dec. 18, 2006 5 1 2
.Madison — Dec. 19, 2006 3

Stevens Point — Dec. 20, 31 6 11

2006 '

Total : 48 8 13
COMMENT PERIOD

A formal public comment period for the submittal of written comments followed the public
hearings. The deadline for submitting written comments was set for January 5, 2007,

SUMMARY OF COMMENTS RECEIVED & DEPARTMENT RESPONSE

l”*‘,"‘} ' Comments were received from 92 different individuals and/or organizations. This includes oral
= statements made at public hearings as well as written statements submitted by either e-mail or
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U.S. Mail. Where multiple comments were received on the same or similar topic, comments were
consolidated and a single response has been provided. Following each comment is a numerical
reference in parentheses that identifies the individual or organization that submitted the comment.
These numbers correspond to the numbered list, provided at the end of this document, of
individuals and organizations that submitted comments on the proposed rule.

‘Scope

1. Comment: We are concerned with falling lake levels in the area of central Wisconsin, where
many irrigation wells are operating. Many of these lakes are seepage lakes or water table
lakes and should be protected under ch. NR 820. These types of lakes can be significantly
affected by nearby groundwater pumping. (1, 2,5, 6, 9, 10, 11, 14, 18, 20, 22, 23, 26, 29, 30,
31, 33, 34, 35, 36, 37, 38, 49, 53, 62, 69, 73, 74, 76, 78,79, 81, 82, 85, 89)

Response: The specific water resources afforded protection under ch. NR 820 is based
directly on statutory provisions created by 2003 Wisconsin Act 310. Act 310, through
sections 281.34(4) and (5), Stats., directs the department to consider impacts of proposed high
capacity wells under three specific circumstances; 1) if the well is located within a
groundwater protection area; 2) if the well involves a water loss of more than 95% of the
water withdrawn; and 3) if the well may have a significant environmental impact on a spring.
Section 281.34(1)(a) defines groundwater protection areas as areas within 1,200 feet of a
Class 1, 2 or 3 trout stream, an outstanding resource water or an exceptional resource water.
Therefore, if a water body is not a trout stream or has not been identified as an outstanding or
exceptional resource water under s. 281.15, Stats., it does not constitute a groundwater
protection area and thus is not considered in the context of ch. NR 820. The department does

not have specific statutory authority to consider impacts to any other water resources beyond
those identified in s. 281.34, Stats. :

Under 2003 Wisconsin Act 310, the Groundwater Advisory Committee has been directed to

eview the implementation of s. 281.34, Stats., and submit recommendations to the legislature
pertaining to changes in the regulation of high capacity wells in groundwater protection areas.
As part of this review it is likely that the Groundwater Advisory Committee will consider
expanding the criteria for definition of a groundwater protection area to include additional
valuable water resources. The Groundwater Advisory Committee’s recommendations will be
contained in a report to the legislature which is due by the end of 2007.

2. Comment: The extent of water resources protected under the rule is too narrow. As
 proposed, only a handful of lakes would be afforded protection. All lakes, streams and other
sensitive hydrologic areas in Wisconsin should be protected from the impacts related to high
capacity wells. (13, 29, 62, 66, 67, 69, 73, 84, 86, 87) ' '

Response: As discussed in the precedingv response, the extent of the department’s authority is
limited by statute. The department does not have specific authority to consider impacts on all
lakes, streams and other sensitive water resources as requested.

3. Comment: We expect the DNR to protect the lakes and streams from all threats, including
those related to agriculture. (34)

AT
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Response: High capacity wells proposed for agricultural uses and that are within
groundwater protection areas or near springs will be regulated under ch. NR 820.

4. Comment: DNR must have the ability to review and approve new high capacity wells,
especially near high quality waters, such as trout streams and springs. (3)

Response: As discussed in the response to Comment 16, the department does have the

authority to consider impacts of new high capacity wells on certain high quality water
resources and springs.

5. Comment: The rule only applies to wells pumping more than 100,000 gallons per day in

very limited areas. Installation of high capacity wells in the rest of the state is unregulated.
(34)

Response: The premise that ch. NR 820 only applies to wells pumping more than 100,000
gallons per day is incorrect. By virtue of the definitions of “high capacity well” and “high

capacity property”, the code will actually apply to many wells that have a maximum pumping
capacity of less than 100,000 gallons per day.

The comment is partially correct in that the environmental review aspects of ch. NR 820 only
apply to high capacity wells proposed to be constructed within groundwater protection areas,
near springs or involving high water loss. However, the pumpage reporting requirements
specified in s. NR 820.13 apply to all high capacity wells. In addition, the construction of all
wells, both low capacity and high capacity, is regulated and will continue to be regulated
under ch. NR 812, Wis. Adm. Code.

6. Comment: How do lakes get designated as exceptional or outstanding resource waters? (34)

Response: The process for designating water bodies as outstanding or exceptional resource
waters is governed by s. 281.15, Stats., and ch. NR 102, Wis. Adm. Code, which contains a
listing of outstanding and exceptional resource waters.

7. Comment: Section NR 820.30(7) — Why is mitigation only applicable to wells constructed
before May 7, 2004? This seems to grandfather virtually all existing wells. (34)

Response: Section NR 820.30(7) does not grandfather all existing wells. Rather, this
provision states that the department may order the owner of a high capacity well constructed
before May 7, 2004 (the effective date of 2003 Wisconsin Act 310) and located within a
groundwater protection area to mitigate the effects of the well. This code language is
consistent with the provisions of s. 281.34(8)(d), Stats.

8. Comment: The proposal suggests that irrigation wells already in place will not be regulated
like the new ones. WHY? They should not have unlimited use. They obviously are already
having a detrimental affect to nearby lakes & wells. (25)

Response: First, it should be pointed out that existing high capacity wells are not entitled to
“unlimited use”. These wells are regulated under the authority of ch. NR 812 and the
approvals issued by the department include specific limitations concerning approved
pumping capacity and maximum daily use.




The environmental review aspects of the rule apply only to new wells and as mentioned in
response to Comment 5, the pumpage reporting requirements will apply to all high capacity
wells. The department has limited statutory authority to unilaterally modify previously issued
approvals. Section 281.34(7), Stats., states that the approval remains in effect unless the
department modifies or rescinds the approval because the well or use of the well is not “in
conformance with standards or conditions applicable to the approval”. Thus, as long as the
well has been constructed, maintained and operated in conformance with the applicable code
requirements and conditions of approval, the well can continue to operate. The department
could also modify the approval for an existing high capacity well in response to a request for
a modification by the owner of the well. Finally, as discussed in response to Comment 7, the
department also has authority to order mitigation a'ctivities in very specific situations.

9. Comment: Groundwater protection areas should not be limited to areas within 1200” of

streams and springs. Impacts to surface water can occur even if the well is located more than
1,200’ away.(29, 41, 68)

Response: The extent of groundwater protection areas is explicitly defined in s. 281.34(1)(a),
Stats., to include that area within 1,200 feet of outstanding or exceptional resource waters and
Class 1, 2 or 3 trout streams. The department does not have the authority to modify this
definition. As mentioned in response to Comment 1, the manner in which groundwater

protection areas are defined will be considered by the Groundwater Advisory Committee in
2007.

10. Comment: Wisconsin’s laws should be expanded to require permitting for any well that will

be used for business purposes, even if they do not pump at 100,000 gpd.(48)

Response: Comment noted. The department’s authority to regulate construction of high
capacity wells is currently limited by the provisions of s. 281.34, Stats., which are based on a
threshold of combined pumping capacity on a single property of more than 100,000 gallons
per day. The law does not create any distinctions or special requirements based on the
purposes for which the water will be used.

11. Comment: I am concemned about impacts to private wells. Who is responsible if private
wells go dry because of a high capacity well? (88)

Response: Section 281.34(5), Stats., identifies the standards that the department must
consider in issuing an approval of a proposed high capacity well. Under existing statutory
authority, the department is only authorized to consider impacts on existing municipal water

supplies, impacts to groundwater protection areas and springs, and issues related to high
water loss.

Impacts to private water supplies are basically a water rights issue. Wisconsin generally
follows the "reasonable use" rule. Under that approach, a property owner’s use of
groundwater under their land must not cause unreasonable harm to another property owner’s
ability to exercise their rights to use the water beneath their property. If a dispute arises over
the use of groundwater, it is up to the parties to try to reach a settlement or ultimately the
matter could be resolved in the courts. This legal framework has developed and evolved

through case law in the state, most notably State v. Michels Pipeline Construction, Inc., 63
Wis.2d 278, 217 N.W.2d 339(1974).
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12. Comment: An Environmental Assessment must be done for all wells located in Groundwater
Protection Areas and near springs. How can the department determine that a proposed well
will not cause significant adverse environmental impacts without conducting an
environmental assessment? Act 310 requires preparation of an environmental assessment on
any application for a high capacity well proposed to be located in a groundwater protection
area. The law does not allow exemptions — all wells in GPAs should get an environmental
review. Given the small number of applications expected each year, this should not be an
undue burden on the department. (2, 4, 9, 10,21, 22, 23, 29, 34, 38, 39, 40, 42, 43, 44, 45, 46,
47,48, 49, 53, 54, 56, 57, 63, 65, 69, 72, 73, 77, 78, 81, 84, 85, 87, 89, 90, 91, 92)

Response: Under proposed ch. NR 820, all proposed high capacity wells within a
groundwater protection area will be subjected to an environmental review. The rule specifies
additional information that must be submitted as part of an application for approval of a high
capacity well within a groundwater protection area. Based on that information, other
information available to the department and the screening tools specified in ch. NR 820, the
department will make a determination whether the proposed well could result in significant
adverse environmental impacts. If that review indicates that significant environmental
impacts could result or the proposed well does not meet the screening criteria, the department

would then prepare an environmental assessment, which consists of a formal and structured
process under ch. NR 150.

Act 310 does not require that the department prepare an environmental assessment on each -

high capacity well proposed to be constructed within a groundwater protection area. Rather,.
s. 281.34(4)(a), Stats., states:

" “The department shall review an application for approval of any of the following using
the environmental review process in its rules promulgated under s. 1.11:"”

This provision is simply directing the department to implement a process of review of certain
high capacity wells (i.e., within groundwater protection areas, involving a high water loss or
with significant impacts on springs) that is consistent with the environmental review process
established in ch. NR 150, Wis. Adm. Code. The approach adopted through NR 150 is one
that recognizes that not all department actions warrant the same level of environmental

review and consequently incorporates a hierarchy of review depending on the level of
potential environmental impact posed by a given action.

Section NR 150.03, Wis. Adm. Code, establishes an “Action Type List” which assigns the
appropriate level of environmental review associated with over 300 department actions,
including those related to regulatory decisions. Under s. NR 150.03(8)(h)1, approvals of high
capacity wells are characterized as a Type IV action. This is also the level of review that has
been determined appropriate for diversions directly from surface waters for irrigation and

agricultural purposes {s. NR 150.03(8)(f)9.} The environmental review process for Type IV
actions, as specified in s. NR 150.20(1)(a), is as follows:

a) TypelV actions. Except as provided under s. NR 150.20 (2) (b) , type IV actions do
not require the EA or EIS process, do not require a news release, and are otherwise
exempt from the procedural requirements of this chapter. The department may

g prepare and distribute an EA on the proposed action to aid department decision
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making if the department determines that critical resources are affected by the
proposed action, or there may be substantial risk to human life, health or safety.

The process proposed in ch. NR 820 establishes an activity-specific screening process by
which the department can determine which proposed high capacity wells require the more
detailed environmental review encompassed by a formal environmental assessment under ch.
NR 150. As stated above, all applications subject to ch. NR 820 will undergo some level of
environmental review. This review, in concert with the screening criteria, will lead to a
preliminary determination by the department as to whether a proposed well could lead to
significant adverse environmental impacts, in which case an environmental assessment would

be prepared and the processes specified under ss. NR 820.30(4), NR 820.31(5) or NR
820.32(3) would be followed.

The environmental review process created in ch. NR 820 is consistent with the process
prescribed in ch. NR 150 and the direction given in Act 310.

Comment: Under s. 820.30(3)(a) the only time an approval should be issued without
conducting an environmental review is if the well would, upon approval, be the first and only
high capacity well within the Groundwater Protection Area. (29)

Response: All applications reviewed under s. NR 820.30(3)(a) will be subjected to an
environmental review. This review will be used by the department to determine whether the
proposed well can be approved based on the information submitted or whether the formal
environmental assessment process under ch. NR 150 should be implemented.

Comment: All proposed high capacity wells near ORW lakes should go through the
Environmental Assessment process. (11, 14, 18, 26, 30)

Response: Environmental assessments will be prepared on those wells within 1,200 feet of
any outstanding resource water that, based on the department’s preliminary environmental

review of the application, has been determined to have the potential to result in significant
adverse environmental impact.

Comment: Environmental assessments should be conducted on all high capacity wells.
Specific provisions should be added to the code pertaining to wells that could result in
impacts to any lake or stream. Approvals of high capacity wells shall include an analysis that

allows the department to make a determination that there are no reasonable alternatives for
the proposed well. (52)

Response: The department does not believe that preparation of an environmental assessment
prior to the approval of all high capacity wells is necessary. Such a requirement would place
an unnecessary burden on the department, would substantially increase the length of time
required for the approval process and would not result in significantly greater environmental
protection. The department further maintains that Act 310 has identified those high capacity
wells that warrant a greater degree of environmental review and the process in proposed ch.

NR 820 will be effective in identifying those proposals that merit the greatest level of
environmental evaluation. '

In the case of proposed wells within groundwater protection area, s. NR 820.30(1)(g) requires
an applicant to submit information pertaining to alternative well locations and the feasibility
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of siting the well outside of the groundwater management area. Consideration of reasonable
alternative locations is also required under sections 281.34(5)(b)2 and (d)2, Stats., pertaining
to high capacity wells that are wells for a public water utility. These provisions are reflected

in s. NR 820.33. Proposals involving wells for a public water utility are the only situations

for which the department has been granted explicit statutory authority to consider reasonable
alternatives as part of the regulatory review process.

Comment: The exception for high capacity wells that do not exceed 10% of the stream flow
or 10% of the lake volume fails to consider the cumulative effect of multiple wells. Section
820.30(2) would exempt wells taking 10% of the flow of a stream from an environmental
assessment without considering other water consumption — hence 10 such wells may dry up a
stream. The DNR should consider the cumulative impacts of multiple high capacity wells
near protected lakes, rivers/streams, and springs including those wells located just outside of
a groundwater protection area. (2, 9, 10,11, 14, 18, 22, 23, 26, 30, 34, 38, 39, 40, 41, 49, 53,
59, 62, 65, 68, 76,77, 78, 84, 85, 86, 87,91, 92)

Response: The provisions in s, NR 820.30(3)(a), applicable to proposed high capacity wells
that are within a groundwater protection area, do not constitute strict exceptions. The
conditions specified in that section are simply preliminary screening criteria which the
department will use to help distinguish those proposed wells that clearly will not cause
significant adverse environmental impacts from those that may. The screening criteria will
not necessarily be used in isolation. The department’s preliminary analysis will consider
possible impacts from other wells on the high capacity property and will also assess the
proposed well in the context of actual or existing stream flow conditions. In doing so, the
impacts of other groundwater users in the vicinity of the stream or lake are taken into
account, insofar as they are actually affecting stream flow or lake level. If the proposed well
does not trigger the screening criteria proposed in ch. NR 820, but the department has
evidence or other information suggesting the water body is already significantly affected or
stressed by other users, the department can determine that the proposed well warrants
preparation of an environmental assessment. Further, under this scenario, the department
could ultimately determine that approval for the proposed well should be denied on the basis
that the water body is already experiencing significant adverse impacts and the proposed well
cannot be conditioned in such a way to avoid further significant adverse environmental
impacts as required under s. NR 820.30(6).

As discussed above, by considering the actual or current stream flow conditions , the impacts
caused by wells on other nearby high capacity properties will be incorporated into the
department’s review of a proposed well within a groundwater protection area. However, the
department does not have broad authority to use that analysis as justification to revise an
approval for a well on another owner’s property in an effort to reduce the severity of existing
impacts. In fact, the statutes grant very limited authority to the department in this regard.
First, s. 281.34(7), Stats., states that such approvals remain in effect unless modified by the
department due to issues related to non-compliance. Second, s. 281.34(8)(d), Stats.,
authorizes the department to order the owner of an existing high capacity well within a
groundwater protection area to mitigate the effects of the well, with the specific condition that
the department provides full funding for the cost of mitigation. Those are the only two
instances in which the department can unilaterally modify an approval for a well within a
groundwater protection area that was approved prior to enactment of Act 310. In addition to
these mechanisms, approvals for existing wells can also be modified if the owner requests a
modification or a new well approval, including approval to replace an existing well, on their
high capacity property.
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The department has revised s. NR 820.30(3)(a) to explicitly indicate that the department will
consider the impacts caused by other wells on the high capacity property and will consider
the actual or current stream flow or lake level conditions of the trout stream, outstanding
resource water or exceptional resource water. Further, s. NR 820.30(3)(b) has been modified
to clarify that in addition to placing conditions on the approval for the proposed well, the
department may also place additional conditions on the operation of other previously
pproved wells on the property, if needed to prevent significant adverse environmental

impacts. Lastly, if sufficient funding is available, the department could also order mitigation
as described above.

Comment: There is not adequate scientific basis for allowing a 10% reduction in flow of a
stream or removal of 10% of a lake’s volume or for using a 400 acre threshold for lakes.
These thresholds are not justified. The criteria for exempting wells from an environmental
assessment are too lax and ignore consideration of cumulative impacts. Will they be
protective of the environment? In several places it is mentioned that the well may be
approved if the capacity of the well is less than 10% of the flow. This fails to consider the
cumulative effect of several wells whether under one owner or many. Ten or more wells
could essentially cut off flow. Lake volume should not be decreased by high capacity wells.
Taking 10% of a lake volume is very significant for small inland lakes. The size of the lake

needs to be considered beyond the 400-acre limit. (2, 9, 10, 22, 28, 29, 40, 41, 42, 47, 49, 57,
59, 62, 63, 65, 69, 72, 73, 81, 84, 90)

Response: The screening criteria proposed by ch. NR 820 do not authorize a 10% reduction
in flow of a stream or 10% reduction in volume of a lake. Rather, the screening criteria are
tools the department will use as a preliminary means to identify those wells that are unlikely
to result in significant adverse environmental impacts. The department has taken a
conservative approach by relating the proposed pumping capacity of the well to a low flow
condition in the stream, the 80% flow. As an example of how the screening criteria would be
applied, if a stream has a low flow volume of 3 cubic feet per second, the maximum pumping
capacity the department could approve without an environmental assessment would be 0.3 cfs
or about 135 gallons per minute. By comparison, typical irrigation wells throughout the state
have pumping capacities well in excess of that value, commonly between 800 and 1,200
gallons per minute. Therefore, most irrigation and other large industrial wells proposed to be

constructed within 1,200 feet of such a stream would trigger preparation of an environmental
assessment under ch. NR 820. ‘

The department believes it is reasonable to compare the pumping capacity of a proposed well
to the low flow of the nearby water body as a preliminary screening tool. If the proposed
pumping capacity is less than 10% of the low flow volume of the stream, the department is
confident that the well would not result in significant adverse environmental impacts to the
stream, The department also has the authority and discretion to require an environmental
assessment even if the pumping capacity of the proposed well does not exceed the applicable
screening criteria. This allows the department to take into consideration important factors
other than the flow characteristics of the stream, such as the number and pumping capacity of
other groundwater wells in the area and actual flow conditions of the trout stream,
outstanding resource water or exceptional resource water.

The screening criteria pertaining to lakes are similar to those applied to streams in that they

relate the proposed pumping capacity to low flow conditions in the lake’s outlet or relate the
pumping capacity to the volume of water contained in the lake. The criteria citing the lake
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surface area of 400 acres as a threshold is based on an analysis of the amount of water
contained in such a lake compared to a conservative volume of water that would be removed
by a typical irrigation well. For purposes of the analysis, it was assumed that the 400-acre
lake had an average depth of 10 feet and that the amount of water withdrawn was at a rate of
1000 gallons per minute, for 24 hours/day for 30 consecutive days. Under these conditions
and assuming that all of the water pumped from the well is water that is lost from the lake,
the well would remove just over 3% of the starting lake volume for a 400-acre lake and
would be even less for larger lakes. As an additional conservative measure, the department
has modified this screening criteria by increasing the acreage threshold to 600 acres. The

volume of water withdrawn by the example well would constitute about 2% of the starting
lake volume for a 600 acre lake with an average depth of 10 feet.

As in the case of streams, the department also has the authority and discretion to prepare an
environmental assessment even if the pumping capacity of the proposed well does not exceed
the applicable screening criteria. Finally, the rule requires that an environmental assessment
be prepared for proposed wells that are within 1,200 feet of a lake that does not have a

surface outlet (i.e., seepage lakes) and is designated as outstanding or exceptional resource
waters.

In addition to aspects related to preparation of an environmental assessment, the rule includes
other important provisions which further help to protect against adverse environmental

- impacts. In the case of either a lake or a stream, sections NR 820.30(3)(b) and (6) require the

18.

19,

department to include conditions in the high capacity well approval to ensure that the well
does not result in significant adverse environmental impacts. Finally, s. NR 820.30(5)
authorizes the department to require an owner of a well in a groundwater protection area to
monitor the nearby surface water and, based on the monitoring results, the department may
modify the approval of the high capacity well. '

In response to the public comments, the department modified the screening criteria in s. NR
820.30(3)(a)5 pertaining to outstanding or exceptional resource water lakes that are less than
400 acres in size. The department changed the criteria by increasing the acreage specification

~ to 600 acres and reducing the threshold value for the relative water volume removed through

30 days of continuous operation of the proposed well from 10% of the volume of the lake to
5%.

Comment: In order to address seepage lakes, one possible solution might be to amend

section NR 820.30(3)(a)4 and 5 to remove the condition of surface inlets and outlets, or to
change to a surface or sub-surface inlet or outlet. (2)

Response: The screening criteria in s. NR 820.30(3)(a)4 and 5 each require that the lake have
a surface outlet. Thus, the code does require that an environmental assessment shall be
prepared for wells proposed to be located near any seepage lake that is designated as an

outstanding or exceptional resource water. The only exceptions are those wells excluded
under s. NR 820.30(2)

Comment: Section NR 820.30(3)(a)3 should be modified so it is clear this condition only
applies to those protected lakes that have a surface water outlet. (29, 63)

Response: Section NR 820.30(3)(a) has been modified as suggested.



20.

21.

22.

Comment: Section NR 820.30(3)(a)5 should be eliminated or revised to only exempt wells
from review if the cumulative effect would be to take 1% or less of a stream’s flow. The

research shows that the currently proposed 10% allowance would cause significant negative
impacts on fisheries.(10, 29, 63)

Response: As discussed in response to Comment 17, the rule does not allow removal of 10%
of the normal stream flow. The criterion relates the proposed maximum pumping capacity to
relatively low flow condition of a stream. A well pumping at less than 10% of the 80% flow
of a nearby stream should not result in significant impacts on the stream’s fishery.

Comment: Section 820.33 — Municipal wells should comply with all provisions of the code
— there should not be an evaluation of the balance between impacts and public benefits.
Exemptions for municipal wells are contrary to the statutes. (34, 42, 10, 41, 63, 68)

Response: The approach enumerated in s. NR 820.33 related to municipal wells is consistent
with the provisions of sections 281:34(5)(b)2 and 281.34(5)(d)2, Stats. In fact, the wording
in the proposed rule is nearly identical to the statutory provisions. As an example, s.
281.34(5)(b)2, Stats., reads as follows:

281.34(5)(b)2.: Subdivision 1. does not apply to a proposed high capacity well that is
located in a groundwater protection area and that is a water supply for a public utility
engaged in supplying water to or for the public, if the department determines that there is
no other reasonable alternative location for a well and is able to include and includes in
the approval conditions, which may include conditions as to location, depth, pumping

capacity, rate of flow, and ultimate use, that ensure that the environmental impact of the

* well is balanced by the public benefit of the well related to public health and safety.

Comment: Section NR 820.30(2)(a)- Does domestic use include lawn maintenance, gardens,
artificial ponds etc..? (34)

Response: Domestic water use is interpreted to include normal household water uses such as
drinking, food preparation, bathing, laundering, flushing toilets, and watering lawns and
gardens. A well constructed for these purposes at a single residence would typically involve
a pumping capacity of less than 15 gallons per minute.

. Comment: Section 820.30(2)(a)- This provision should not include the referénce to 100,000

gpd, why not use a lower threshold, e.g., 500 gpd. (34, 42, 49)

Response: The reference to 100,000 gallons per day is intended to serve as the upper limit for
the pumping capacity of a domestic well under this provision. In response to comments, the
limit of 100,000 gallons per day was replaced with a limit on pumping capacity of 20 gallons
per minute. This limit should reasonably cover most, if not all, domestic wells on a high
capacity property constructed for residential use in the state.

. Comment: Section NR 820.30(2)(b) — I question the reasoning behind allowing use of a high

capacity well for maintaining the level of a pond. What constitutes a natural pond? (34, 49)

Response: The department has removed the provision from the rule. If a proposed high
capacity well is needed to maintain the level of a natural pond, and that well is within a
groundwater protection area, the well will be reviewed in the same manner as other high
capacity wells in groundwater protection areas.
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( ) 25. Comment: Section NR 820.30(2)(c) - Well reconstruction should not be exempted from
‘ . regulation. Why is reconstruction of wells allowed without a review? This basically
grandfathers all existing wells regardless of location and impacts. (34, 42, 53)

Response: Allowances for reconstruction of an existing well were specifically discussed

~ during development of Act 310. It was agreed that if the proposed reconstruction of an
existing well did not involve an increase in the pumping capacity of the well, the full
environmental review aspects of Act 310 would not be applicable. Reconstruction, as defined
in Chapters NR 812 and 820 does not involve drilling a replacement well in the same location
— that would be viewed as construction of a new well. Reconstruction only entails
modification of an existing well and could include activities such deepening the well,

installing or replacing a screen and physical conditioning of the well through blasting or
‘hydrofracturing.

26. Comment: Dewatering wells and sporadically used wells should not be exempted from the
~ environmental review process. Tests have shown that streams can be dewatered with only a
few hours of heavy pumping.(10, 34, 41, 42, 47, 49, 54, 57, 63, 65, 68, 85, 92)

Response: Temporary construction site dewatering wells and sporadically used wells do not
pose the same level of environmental threat as most other high capacity wells. Dewatering

wells and sporadically used wells generally will only result in temporary, localized impacts of
relatively short duration.

The original wording in s. NR 820.30(2) incorrectly implied that these types of wells would

not be evaluated in terms of potential impacts to trout streams, outstanding resource waters

and exceptional resource waters. These wells will undergo the preliminary level of

environmental review as discussed in response to Comments12 and 13. The department has

modified the wording in s. NR 820.30(2) to be more consistent with provisions in s. NR

820.30(3)(a) so that it is clear the department must make a preliminary finding that the
_proposed well will not result in significant adverse environmental impacts.

The parallel provision in s. NR 820.31(3), in regard to springs; has been modified to remove
the exclusions for dewatering wells and sporadically used wells. Those wells will undergo a
preliminary review to determine potential impacts to springs. The department may approve a

residential well and reconstruction of an existing well without evaluating potential impacts to
a nearby spring.

27. Comment: Section NR 820.30(4)(d) — The department should not be able to approve a well

if the water level in the nearby lake or stream is predicted to fall below the public rights stage.
(34)

Response: The provision in s. NR 820.30(4)(d) which gave the department limited authority
to approve a high capacity well in a groundwater protection area even though the water level

in a nearby lake or stream could fall below the public rights stage, has been removed from the
rule.

28. Comment: Section NR 820.30 — The determination of the 80% flow is an unnecessary and
expensive hardship for most well proposals. This requirement is only needed because it is
driven by a desire to exempt many wells from the environmental review. Delete the
exemption, give all wells a review and delete this requirement. (42)
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29.

30.

Response: As stated in response to comments 12 and 13, all applications for approval of high
capacity wells within groundwater protection areas and near springs will undergo some level
of environmental review. The department does believe it is unreasonable to require submittal
of additional information for wells proposed in these locations in comparison to applications -
for other high capacity well applications. In fact, specific information pertaining to the low
flow characteristics of the stream is necessary for the department to properly consider the

impacts of a proposed well regardless of whether the screening criteria threshold value of
10% is reached or not.

Comment: Section NR 820.30(4) applies to “wells that satisfy the conditions under sub.
(3)(2)1. to 5. but for which the department has determined that the proposed well may have a
significant adverse environmental impact on a trout stream....” This provision is contradictory

in that any impact on a trout stream would seem to fail to satisfy the requirements of s. NR
820.30(3)(a) by definition. (59)

Response: The comment seems to assert that any impact on a trout stream should be

considered to be a significant adverse environmental impact. The department disagrees. The
potential impacts to a trout stream could range from de minimis to catastrophic. The
department will evaluate each situation individually and determine whether the projected
impacts are significant and warrant preparation of an environmental assessment. The
language in s. NR 820.30(4) referred to in the comment reflects the situation in which a
proposed well does not trigger the screening criteria yet the department has still determined
that the potential impacts could be significant. '

Comment: Section NR 820.32 mentions “water loss greater than 95%” in several places but
does not appear to state the baseline from which such losses are to be assessed. (59)

Response: There is not a need to establish a baseline. The water loss is determined by an
assessment of the location of the proposed well, the purpose for which a proposed well is to
be used and consideration of a detailed water balance for the project requesting approval of
the well. Very few wells will exceed the 95% water loss threshold. The most likely
scenarios in which this value will be exceeded could include wells drilled for water bottling
or energy generation purposes (high consumption) and cases where the well is drilled within
one basin but the water is actually used in another basin (inter-basin transfer). Some wells
proposed for industrial purposes may have a relatively high water loss through incorporation
into a product or loss through evaporation or other discharge. In those situations, an analysis

of a detailed water balance for the proposed well will be needed in order to determine the
projected water loss.

Application Requirements
31. Comment: In several sections, such as sections NR 820.30(4)(a) and NR 820.31(5)(a), the

timeframe within which the department should respond to an applicant is not specified. It
may be assumed that this timeframe is within the 60 days, specified elsewhere in the Sections
referenced, but this is not clear from the draft Administrative Code. (59)

Response: A new section, NR 820.29, has been added to the code to specify that within 65

business days after receipt of a complete application, the department shall either issue the
necessary approval or notify the applicant that it has determined the proposed well could
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32,

33.

34,

3s.

- 36.

result in significant adverse environmental impacts and an environmental assessment will be
prepared.

Comment: Section 820.30(1) should include a requirement to identify other water users and
quantity of water use near a proposed well. (29, 42, 49)

Response: The code requires an applicant to submit detailed, current information pertaining
to all other wells on the high capacity property. Requiring an applicant to compile and submit
similar information about other wells in the vicinity of the proposed well is not necessary and
would not substantially augment the review process. This information is readily available to

the department and would be appropriately considered by the department as the proposed
well is reviewed.

Comment: The information required under s. NR 820.30(1) should include more detailed
information regarding groundwater flow, groundwater elevation, and aquifer characteristics
between the well site and the potentially affected surface water and the projected change in

direction and quantity of groundwater flow due to the drawdown caused by the propose
well. (29) : ‘ ’

Response: An additional provision has been added to s. NR 820.30(1) to specifically require
submittal of pertinent hydrogeologic information. '

Comment: The information pertaining to lakes in s. NR 820.30(1)(d) should include a
discussion of the lake’s landscape position in the drainage basin, characterization of the lake

as a drainage or seepage lake, approximate annual groundwater inflow and outflow, and
current lake stage. (29)

Response: Section NR 820.30(1)(d), applicable to proposed high capacity wells near lakes
that are designated as an outstanding or exceptional resource water, has been revised to
include information pertaining to the current lake level or stage. Further, the hydrogeologic
information discussed in response to Comment 33 will give an indication of the lake’s

“position relative to the regional groundwater level.

Comment: Section NR 820.30(1)(d) Information related to lakes submitted as part of an
application should be more specific. Such information should include rate of groundwater

discharge, vegetation, aquatic animal life, estimated thermal and water quality impacts, and
ultimate impacts on the aquatic life in the lake. (84)

Response: This information was not added to the proposed rule. The department has access
to information about the aquatic resources present within lakes that are designated as
outstanding or exceptional resource waters as it assesses potential impacts. Requiring an
applicant to compile such information as part of the initial application is unnecessary.

Comment: Under s. NR 820.30(1), if the affected water body is a lake without an outlet, a
determination by the Department of Natural Resources of the elevation of the ordinary high
water mark or the public rights stage on the lake should be required. (29)

Response: Section NR 820:30(1) specifies information that is to be submitted by an applicant

for approval of a well in a groundwater protection area. Determination of the public rights
stage or flow would be completed by the department as necessary to evaluate the application.
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37.

38.

39,

40.

41.

Such a determination may not be needed in all cases but would likely be required for
completing review of those applications for which an environmental assessment is prepared.

Comment: Section NR 820.30(1)(g) — Who pays for the professional engineer and how will
the information they submit be verified?(34)

Response: Costs of compiling the information required for a complete application are borne

by the applicant. The information submitted as part of an application is assessed and verified
by the department.

Comment: Applicaﬁons for high capacity wells should include information about surface
water resources within 2400’ of the proposed well. (62)

Response: The department’s authority to consider impacts on surface waters is limited to
those water bodies that constitute a groundwater protection area or that are directly related to
a spring. Requiring information about surface water resources outside of the groundwater
protection area or that are not associated with a spring would be inappropriate as the
department has no authority to consider the impacts of the well on those water bodies.

Comment: Section NR820.30(1)(g) and (h) should also include Professional Geologists as
many of the hydrogeologists in the state who have expertise in evaluating stream hydrographs

are registered as professional geologists, not as professional hydrologists or professional
engineers.(61)

Response: Comment noted. A reference to professional geologists has been added to the
code. '

Comment: Section NR 820.30(1)(d) uses the phrase “historic lake level fluctuations™
without indicating a period over which the record must have been maintained. In this regard,
it should be noted that few Wisconsin water bodies have records of lake level. This fact
would limit the ability of any applicant to satisfy this requirement. (59)

Response: The department acknowledges that not all lakes and flowages designated as
outstanding or exceptional resource waters will have detailed records of lake levels. The rule
has been modified to require an analysis or discussion of the available information pertaining
to historic lake level fluctuations. A similar change was also made in s. NR 820.30(1)(c) in
regard to information pertaining to seasonal stream flow, as well. In situations where detailed
records are not available, an applicant could include information that is more qualitative or

anecdotal in nature. In any case, the available information will be evaluated and verified by
the department.

Comment: Section NR820.30(3)(a) - The use of a standard of 10% of the 80% annual
exceedance flow places a high burden of proof on the applicant in that it would appear that at
least a year’s worth of stream data, and probably several year’s worth of data would be
necessary to establish the 80% exceedance flow. Some language defining how the 80%
exceedance flow can be derived within a reasonable time frame is needed. (61)

Response: As with the preceding comment, the department acknowledges that detailed
stream discharge records are only available on a small portion of the streams and rivers in the
state. In cases where detailed records are not available, other techniques to estimate the low
flow characteristics of the stream will need to be used. As an example, the U.S. Geological
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42.

43.

Survey has conducted analyses of stream flow characteristics of the major drainage basins in
Wisconsin and has developed techniques and equations for estimating the low-flow

characteristics of a stream within that drainage basin in the absence of specific stream
discharge data.

Comment: Section NR 820.30(4)(a) may require additional information on flow, etc., but
again fails to indicate a time frame over which such information needs to be analyzed. As
above, it should be noted that few Wisconsin water bodies have records of lake level and
stream flow which would limit the ability of any applicant to satisfy this requirement. (59)

Response: Information concerning lake levels or stream flow required under s. NR 820.30(4)
would be required to supplement the basic low-flow information submitted as part of the
original application. In this case, the department would specify new site-specific information
that the applicant would need to collect in order for the department to complete its
environmental assessment.

Comment: Section NR 820.31(5)(c) includes the statement “predicted to result in a reduction
of flow” but does not indicate that predictions are required. The phrase “permanent and

irreversible impacts” can only be assessed after the fact and over a specified timeframe, and
therefore is meaningless. (59)

Response: The phrase “predicted to result in a reduction if flow” is referring to the analysis

~ of the proposed well conducted by the department as part of its environmental assessment. In

that process, the department will determine and disclose the extent of expected impacts to the
spring resulting from the proposed well.. The extent of the projected impacts will be assessed
and, using professional judgment as discussed in Response 37, department staff will render a

_ determination whether the predicted impacts would be considered “permanent and

44,

45

irreversible”.

Comment: The rule does not require the use of groundwater models. Under s. NR 820.31,
for example, the impact of high capacity wells can be ascertained within analytical certainty
through the use of groundwater models such as the U.S. Geological Survey MODFLOW
model. Specification of such tools and techniques would add a level of greater certainty to the
determination of “significant environmental impact.” (59)

Response: The department has opted to not specify the exact evaluation methods that will be
used to assess potential impacts under ch. NR 820. While MODFOW or a similar modeling
application may be the best tool in certain situations, it may not be necessary or applicable in
others. Specifying a particular analytical approach in the rule could also limit the
department’s ability to use newer tools and analytical approaches as they are developed.
Rather than being tied in to one specific method, the department believes a more flexible

approach through which the most suitable analytical tools are determined for each situation is
the better approach. :

Comment: In spite of the provisions of s. NR 820.30(1), the information required for a
residential well under s. NR 820.30(2)(a) is excessive. The information gathered will add
unduly to the cost of installing the well but will not provide any additional benefit given the -
likely insignificant impact a residential well will have on the particular resource in question.
It is likewise unclear what level of detail the Department will require for a “discussion” and
an “analysis” of alternative well locations and feasibility of siting the well outside of the
groundwater protection area when discussing residential wells in groundwater protection
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46.

47.

48.

areas. This aspect of the rule affords too much discretion to DNR officials who alone will
pass judgment on whether the discussion and analysis are adequate. (60, 83)

Response: The department does not believe this information is excessive. Act 310 created a
presumption that construction of high capacity wells within groundwater protection areas
should be avoided and that if a well is constructed within a groundwater protection area, it
should be subject to greater scrutiny to determine whether it may result in significant
environmental impact. The information required as part of an application is necessary to
document the need for construction of the well within the groundwater protection area and to

demonstrate that a residential well, for example, will not cause significant adverse
environmental impacts.

Comment: Applicants for high capacity well approvals should be required to demonstrate

that the proposed well will not result in contamination of an aquifer currently producing
potable water.(64)

Response: Act 310 did not grant the department authority to evaluate water quality as part of
its review of high capacity well applications. Construction of high capacity wells will
continue to be regulated under ch. NR 812, Wis. Adm. Code. Chapter NR 812 contains
detailed well construction specifications which help to ensure that construction and operation
of a high capacity well will not cause water quality problems. High capacity wells are also
subject to special well casing area restrictions adopted under the authority of ch. NR 812,
which provide further protection against water quality degradation as a result of well
construction and operation. In addition, , the department does have the authority, on a case-

by-case basis, to impose conditions on the construction of high capacity wells if needed to
address water quality concerns.

Comment: Applicants for high capacity well approvals should be required to show that there
are no other alternatives to the proposed well and that the well is absolutely necessary. (64)

Response: For high capacity wells proposed to be located within a groundwater protection
area, s. NR 820.30(1)(g) requires an applicant to submit a discussion and analysis of
alternative well locations and the feasibility of constructing the well outside of the
groundwater protection area. Similar information may also be requested of an applicant
proposing to construct a high capacity well located near a spring.

Comment: Applicants for high capacity well approvals in groundwater protection areas and
near springs should pay all costs associated with the review and assessment of impacts. (68)

Response: The department does not have statutory authority to assess fees beyond the $500

application fee assessed on all applications for approval of high capacity wells, in accordance
with s. 281.34(2), Stats. '

In cases involving proposed wells that are in a groundwater protection area, near a spring or
involve high water loss, ch. NR 820 specifies additional information that must be submitted
as part of an application for approval of a high capacity well. The applicant is responsible for
collection of that data and the costs associated with its collection. In addition, if the
department determines that an environmental assessment must be prepared for the proposed
well and that more information, or even an environmental impact report, is needed, the added

costs and responsibility for collection of that information continues to be the responsibility of
the applicant. '
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( Approvals

49. Comment: Irrigation wells should be monitored to save the water table and a limit on how
many wells can be put in an area. (5)

Response: Sections NR 820.30(5) and 820.31(6) authorize the department to require an
owner of a high capacity well in a groundwater protection area or near a spring to implement
a monitoring plan to document conditions of the surface water or spring. The code further
provides that the department can revise a high capacity well approval based on the results of
such monitoring. In addition, owners of all high capacity wells will be required to submit
pumping data on an annual basis. This information will be useful to the department and other

governmental entities in their efforts to evaluate and manage groundwater resources on local,
regional and statewide levels.

The department does not have the authority to place a uniformly-applied limit on the number
of wells that can be approved in a specified area. Rather, the approach created by law and
reflected in the administrative rules focuses on case-by-case review of individual wells and
independent assessment of the associated impacts.

50. Comment: The rule should authorize the DNR to modify existing well approvals and

apportion limitations on pumping for other wells located within a Groundwater Protection
Area at the time that a new well is approved. (29)

Response: In regard to existing wells on the same high capacity property, s NR 820. 30((3)(b)
specifies that the department may “modify the approvals or place additional conditions on the
approvals of other previously approved wells on the high capacity property to prevent
significant adverse environmental impacts”. However, the statutes grant very limited
authority to the department to modify existing well approvals for other wells located in
groundwater protection areas. First, s. 281.34(7), Stats., states that such approvals remain in
effect unless modified by the department due to issues related to non-compliance. Second, s.
281.34(8)(d), Stats., authorizes the department to order mitigation of an existing well within a
groundwater protection area with the specific condition that the department provide full
funding for the cost of mitigation. Those are the only two instances in which the department

can modify the approval for a well within a groundwater protection area that was approved
prior to enactment of Act 310.

51. Comment: The rule should include an exact approval timeline for the DNR to follow, so as
to not tie up a project, when DNR approval is required. To be even more specific, based
upon my personal experience in dealing with most government officials, I'd like the language
to state that if the deadline is not met by the DNR, the request is automatically approved. (19)

Response: As discussed in response to Comment 31, the rule has been revised to include a
specific period of time in which the department must act on an application for a proposed

well under ch. NR 820. However, the statutes do not allow for a “default approval” process
such as that suggested in the comment.

52. Comment: Existing and future permits should specifically identify the use for which the
water from the high capacity well is intended as well as the number of days or time(s) of year
that the owner can pump....i.e. the owner of a well designated for irrigation of a specified
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53.

piece of land would be prohibited from selling the water for profit or using the water during

non-irrigation times of year such as January. Well approvals should limit the amount of water
that can be pumped from a high capacity well.((34, 50)

Response: Current approvals of high capacity wells do specify the purpose for which the
well is to be used in addition to specifying the approved maximum pumping rate for the well.
In some cases, well approvals have also included limitations concerning periods of the year in
which pumping is restricted. In addition, ch. NR 820 also explicitly provides that approvals
of wells in groundwater protection areas, near springs or involving high water loss may

include conditions specifying pumping schedules, months of operation and water
conservation measures.

Comment: We are concerned with the practice of pumping water from wells and our lakes
for farming and road construction during drought conditions. Stricter requirements should be
imposed on groundwater use during drought conditions. (31, 58, 68, 69, 81)

Response: In the case of high capacity wells that are specifically regulated under ch. NR 820,
approvals must include conditions to ensure that significant adverse environmental impacts
will not occur as a result of the construction and operation of the proposed high capacity well.
It is likely that such conditions would include specific limitations on pumping when flow
conditions or lake levels in the nearby trout stream or outstanding or exceptional resource

_water are low.

54.

55

Comment: Are there any rules about how many high capacity wells can be in a certain area?

We have a number of them within a couple mile radius of our land and within 5 - 10 miles of
a number of lakes. (37) '

‘Response: The department does not have the authority to impose such a limit. See response

" to Comment 79.

56.

Comment: Well approvals should be issued for a specific time period so that DNR can
reassess the approval periodically. (68, 87)

Response: The department does not have statutory authority to impose a time period on
approvals for high capacity wells. Well approvals are issued for the life of the well. Well
approvals remain in effect unless the owner requests a change or the department revises the
approval because the well is no longer in compliance with applicable regulatory requirements
or specific conditions of the approval. Further, if the current approval system were replaced
with a permitting approach mandating automatic periodic renewal and department review of
all high capacity well approvals, it would require substantial additional funding and staff

resources and would not significantly improve the effectiveness of the department’s oversight
of high capacity wells in the state.

Comment: All well approvals should require implementation of best management practices
so that the water is used efficiently. (31, 68) : '

Response: The department does not have authority to require broad application of best

management practices in all approvals. However, as mentioned in response to Comment52,
under ch. NR 820, the department can include conditions related to conservation measures in
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approvals for wells in groundwater protection areas, near springs or mvolvmg high water
loss.

Springs

57.

58.

59.

60.

Comment: In regard to s. NR 820.31(4), what is a significant reduction in flow from a
spring? (34)

Response: Section NR 820.31(5) provides some quantitative direction concerning allowable
reductions in flow from a spring. That section states:

The department may not approve a proposed high capacity well that is predicted to result
in a reduction in flow from a spring such that the spring does not flow at one cubic foot

per second or greater 80% of the time or that will reduce the average flow from a spring
by greater than 20%.

Comment: The analysis of impacts to springs should include impacts to water bodies fed by
the springs. (84, 92)

Response: The environmental analysis conducted by the department will not focus solely on
the spring. It will also include evaluation of resources related to the spring. Further, s. NR
820.31(5)(c) requires the department to include conditions to prevent significant adverse
environmental impacts to the “spring or critical resources related to the spring.” Similarly,
under s. NR 820.31(6), the department may require an owner of a high capacity well to
implement a monitoring plan to “document conditions of the spring and related resources”.

Comment: Sections NR 820.31(1).and (2) require an applicant to identify if there is a spring
located “in the vicinity of the proposed well.” The rule also refers to wells “located near a
spring.” The rule provides no guidance as to what “in the vicinity” or “near” means. DNR
should establish a specific distance from a well rather than the vague and unenforceable
language used in the current draft. (60, 61, 84)

Response: The rule has been changed to specify that the department will review applications
for proposed high capacity wells to determine if there is a spring, as defined in the code, in
the vicinity of the proposed well. While the applicant may be asked to disclose if they are
aware of any springs, as defined in the rule, in the vicinity of the proposed well, the final -
determination will be made by the department.

Comment: The rule should include some type of guidance concerning the location of these
springs. As spring locations are determined by the Department, those locations should be
listed on a DNR website and/or publication that are referenced in the rule. (60)

Response: As stated in the preceding comment, the rule has been modified so that the
department will be responsible for identification of springs in the vicinity of a proposed high
capacity well. Currently, there is not a comprehensive and reliable statewide inventory of
springs. There are a number of research projects underway that will form a starting point for

such an inventory, but it will still be a number of years before a reliable database is
developed.
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61.

Comment: Section NR 820.31(5)(c). The use of a standard of 20% of the 80% exceedance
level for a spring presents the same problems as in s. NR 820.30(3)(a), with the added burden
that there is no defined separation distance from the spring. In theory, an applicant for an

approval could be forced to monitor a spring at any distance from a proposed high capacity
well.(61)

Response: The conditions specified in s. NR 820.31(5)(c) are not the same as those
pertaining to stream flow in earlier sections of the code. In regard to springs, the code
specifies two separate conditions, both of which must be satisfied. First, the average flow
from the spring may not be reduced by greater than 20 %. Second, the well may not cause a
reduction in flow from the spring such that the spring no longer has a flow rate of at least 1
cubic foot per second at least 80% of the time. Since these provisions relate to flow from the

spring itself, compliance with each of these conditions would be determined at the location of
the spring.

Groundwater Management Areas

62.

63.

64.

Comment: The criteria related to 150’ of drawdown used for designation of groundwater
management areas is too narrow and should be expanded. There are areas in the state with

“much less drawdown that have significant groundwater problems. (34, 58, 84)

Response: Section 281.34(9), Stats., directs the department to designate two groundwater
management areas and specifies that those areas consist of areas in which the groundwater
potentiometric surface has been reduced by 150 feet or more due to the effects of pumping.
The department does not have statutory authority to expand the criteria applicable to
designation of groundwater management areas.

The Groundwater Advisory Committee has recently submitted a report to the Legislature that
includes a recommendation that the criteria for designating groundwater management areas
be expanded. However, until the current statutes are changed, the existing criterion of 150’

of drawdown will control the designation of these areas.

Comment: Areas of land that were previously included in the Town of East Troy are now in

the Village of East Troy. Are those areas included in the area designated as a Groundwater
Management Area in southeast Wisconsin? (84)

Response: Section NR 820.20(1)(2)6 specifies that the entire U.S. Public Land Survey
township of East Troy is part of the Southeast Wisconsin Groundwater Management Area.
The Village of East Troy is, for the most part, contained within the township and therefore is
included in the groundwater management area. The small portion of the Village of East Troy
that is in Troy Township is also considered to be part of the groundwater management area.
This is the case because the approximate boundary of the area with 150 feet of drawdown lies
beneath the eastern portion of the Village and therefore, in accordance with s. 281.34(9)(a)
the entire area of the Village is included in the groundwater management area. The rule has

been modified to explicitly state that the entire Vlllage of East Troy is included in the
groundwater management area.

Comment: The Tri-County area consisting of Polk, St. Croix and Pierce Counties should be
designated as a Groundwater Management Area or a Groundwater Attention Area. Adequate
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funding should be provided to support appropriate planning and management activities. (55,
70, 71) -

e

Response: Section 281.34(9)(a) established the two groundwater management areas
delineated in ch. NR 820. The area around St. Croix County was not included in the statutes
and does not satisfy the criteria related to 150 feet of drawdown. The department does not
have the authority to designate additional groundwater management areas.

In its recent report to the Legislature, the Groundwater Advisory Committee recommended
that a new designation, Groundwater Attention Area, be created to encourage planning and
proactive management in areas that could be experiencing groundwater quantity issues. The
Groundwater Advisory Committee did not recommend designation of the St. Croix County
area as either a groundwater management area or a groundwater attention area.

Definitions

65. Comment: Section NR 820.12(18) The definition of “public rights stage” is too vague. It
should be redefined to include specific scientifically-based parameters. The state is obligated
under the Public Trust doctrine to protect this principle. (84)

Response: The definition has been removed from the code. Due to other changes in the
code, the term “public rights stage or flow” is no longer used in the rule.

66. Comment: The definitions for “high capacity property” and “one property” create the
possibility that several low capacity wells used for a common purpose and clustered on
separate properties, as in a subdivision, could lead to impacts equal to or greater than a single
high capacity well but would remain essentially unregulated because the wells are on separate
properties and under separate ownership. The permit process should be based on impacts, not
ownership. The code should also be revised to require the regulation of low capacity wells
that all serve the same project so as to not allow avoidance of high capacity well regulation
by constructing several smaller wells. (4, 21, 45, 46, 47, 48, 54, 56, 65, 85, 92)

Response: The definition of “high capacity well” in s. 281.34(1)(b), Stats., includes the
concept of considering high capacity wells to be those wells on the same property or “one
property”. The definitions referred to in the comment have existed for many years in ch. NR
812, Wis. Adm, Code, pertaining to well construction and pump installation. Under these
definitions, the department has the ability to review the facts of a given situation and
determine whether or not adjoining properties should be considered “one property”. Because
the definition of “one property” includes the phrase, “..or any other person having possessory
interest.”, the factors considered in making this determination go beyond simple ownership.

67. Cbmment: Section NR 820 needs to clarify the definition of “spring.” The definition is too
simplistic. Use the definition recommended by the Technical Advisory Committees and

include small spring-fed ponds and areas of diffuse groundwater discharge. (4, 21, 45, 47, 56,
65, 75,717, 85)

Response: The department has chosen to use the definition that was provided in the statutes
{s. 281.34(1)(f)}. In an earlier draft of the rule, Department staff proposed a somewhat
expanded definition of a spring that included small spring-fed ponds and areas of diffuse
) groundwater discharge. In addition, members of the Geology, Hydrogeology, Hydrology and
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68.

69.

70.

71.

Public Health Work Group which provides support to the Groundwater Advisory Committee

also suggested some refinements to the definition. However, based on input from the

Groundwater Advisory Committee as a whole, it was determined to strictly follow the
statutory definition. The Groundwater Advisory Committee is specifically charged with
formulating recommendations regarding the statutory definition of spring and submitting
those recommendations to the legislature in a report by the end of 2007.

Comment: The definition of spring is unclear and potentially ambiguous. It could be
interpreted to include many lakes of varying size and the headwaters of many rivers in the
state. It should be revised to better define the term “concentrated groundwater discharge” and

also exclude those lakes that were not intended to be included as groundwater protection
areas. (61)

Response: As discussed above, for the time being, the department intends to strictly follow
the statutory definition of “spring”. The department does not believe that the definition can
be interpreted to include lakes unless, as provided in the definition, there is evidence of
“concentrated groundwater discharge occurring at the surface of the land”. It is more likely
that the headwaters of a stream or river could be interpreted as a spring. However, there
again needs to be evidence that the headwater area is fed by concentrated groundwater
discharge and maintains a flow of at least 1 cubic foot per second at least 80% of the time.

Comment: Can the definition of “spring” be construed to include groundwater-fed lakes? If

not, why not? Under the Public Trust doctrine, these lakes must also be protected. (51, 84,
92)

Response: As discussed in the response to the preceding' comment, it is unlikely that a
groundwater-fed lake would meet the definition of a spring. The department agrees that these
lakes are afforded certain protections under the Public Trust doctrine, but for purposes of
regulation specifically under ch. 281, Stats., the only water bodies affected are those that are
trout streams, outstanding resource waters and exceptional resource waters. As stated in

response to Comment 67, the definition of “spring” will be considered by the Groundwater
Advisory Committee this year.

Comment: The definition of springs should include seepage lakes. (74, 75)

Response: See the responses to Comments 30 and 31. Seepage lakes would not typically
satisfy the statutory definition of a spring.

Comment: The definition of “Significant adverse environmental impact” must also include

considerations of biological and ecological impacts from groundwater pumping. (11, 14, 18,
26, 29, 30, 62, 73, 77, 78, 81, 85)

Reéponse: The definition has been modified to clarify that the evaluation of environmental
impacts will include biological and ecological aspects. The revised definition now reads:

“Significant adverse environmental impact” means alteration of groundwater levels,
groundwater discharge, surface water levels, surface water discharge, groundwater
temperature, surface water temperature, groundwater chemistry, surface water chemistry,
or other factors to the extent such alterations cause significant degradation of
environmental quality including biological and ecological aspects.
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72.

73.

74.

75.

76.

In addition, the Groundwater Advisory Committee is required to submit additional
recommendations to the legislature by the end of 2007 concerning the factors to be

considered by the department of natural resources in determining whether a high capacity
well causes significant environmental impact.

Comment: Vague terms such as “significant adverse impact” and “significant environmental
impact” should be better defined. (34, 46)

Response: The department has reviewed the rule and replaced these terms and the term,

“significant impact”, with, “significant adverse environmental impact”, a term that is defined
in the rule {s. NR 820.12(20)}. '

Comment: Define the term “significant adverse environmental impact”. (10)
Response: A definition of the term is provided in s. NR 820.12(20)
Comment: The distinction between a GMA and GPA should be clear. (34)

Response: Definitions for these two terms are provided in sections NR 820.12(8) and (9).
The department believes that the definitions are clear and sufficiently distinct. A
Groundwater Management Area (GMA) is based primarily on the condition that groundwater
levels in the area must have dropped by at least 150 feet, while a groundwater protection area

(GPA) is predicated on proximity to a Class 1, 2 or 3 trout stream, outstanding resource water
or exceptional resource water. '

Comment: The proposed code makes frequent use of qualitative terms such as “significant”,

“extreme”, “adverse”, “unreasonable”, and “permanent and irreversible” which are subjective
and subject to interpretation by the reader. (59)

Response: Use of such terms is common in drafting environmental laws and rules. While
they are subjective in nature, they also adequately convey a sense of priority and provide
direction to the regulatory agency in terms of how impacts or other action should be
evaluated. They further reflect the recognition that many permissible activities result in some
degree of impact and that there can be a balance between allowing those activities and
minimizing the severity of the resultant impacts. While determinations by department staff as
to what constitutes an acceptable level of impact will involve some exercise of professional
judgment, they will be documented and supported with accepted scientific methods and tools.

Comment: Section NR 820.12(20) attempts to define the term “significant adverse

environmental impact” but uses the term “significant degradation” in the definition, which
leaves it open to interpretation and opinion. (59)

Response: See the response to the preceding comment. Definition of “significant adverse
environmental impact” in absolute terms that would be reasonable and appropriate in all
instances is not feasible. Significance of environmental impacts can only effectively be
determined on a case-by-case basis, taking into account the unique conditions of each
situation. Further, as stated in response to Comment 71, the Groundwater Advisory

Committee will be reviewing this issue in 2007 and formulating recommendations to the
legislature. :
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