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Recent headlines have questioned the appropriateness of nursing home ownership by investment firms, focusing
on concerns of possible cost shaving that affect nursing home residents’ care and limitation of liability for potential
resident harm. Six years after implementing significant regulatory reform in Florida, this report reviews nursing
home issues including regulatory requirements, reimbursement, quality, and ownership. The scope of this review is
limited to the areas of authority for state licensure and Medicaid participation, but provides insight to the current
regulatory oversight of Florida nursing homes and examines potential recommendations for change.

Nursing homes provide long term and sub-acute care to persons in need of 24-hour nursing services or significant
supportive services. The quality of care and quality of life for residents of nursing homes have been a concern for
decades. Nursing home residents are generally frail, physically and psychosocially compromised, heavily
dependent upon others for basic care and sustenance, and in some cases near the end of their lives. When
residents live in an environment where they are totally dependent on others, they are especially vulnerable to
abuse, neglect and exploitation. Nursing home licensees must protect these vulnerable persons and are expected
to provide the necessary care and services to allow each resident to achieve and maintain his or her highest

possible level of function and well being.

Nursing homes must be licensed in accordance with state regulations to operate in Florida.
To qualify for acceptance of Medicare or Medicaid reimbursement they must also be certified
in accordance with federal regulations. Medicaid is the primary payer of nursing home care in
Florida, paying for 61% of total nursing home patient days. Medicare pays for 19% of nursing
home patient days and the remaining 20% is paid for through private sources such as
insurance or residents’ personal funds. At 80% government funding, nursing homes are
heavily subsidized and dependent upon state and federal funds for operation.

Of the 673 nursing homes licensed in Florida, 645 are certified to accept Medicaid and
Medicare, 21 are certified for Medicare but not Medicaid, six accept only private pay or private
insurance (not certified for Medicare or Medicaid), and one is inactive. If a nursing home is
certified to accept Medicare or Medicaid, itis considered to be “federally certified”.

Regulatory Oversight

Nursing home regulation has evolved over the past 20 years at both the state and federal
levels. The Agency regulates nursing homes for state licensure and acts as an agent under
contract with the Centers for Medicare and Medicaid Services (CMS) for nursing home
certification. A significant amount of the Agency’s regulatory resources are devoted to the
inspection and monitoring of the state’s 673 nursing homes.

Federal Standards

The regulatory approach to quality of care and quality of life in nursing homes is primarily

based upon federal authority for nursing home certification which includes:

* Residentrights

+ Protection of residents from abuse, neglect and exploitation

+ Quality of life that enhances resident dignity, honors resident preferences, and provides
activities in accordance with individualized plans of care

¢ Maintenance of a clean and safe, homelike environment that is comfortable

At 80%
government
funding,
nursing homes
are heavily
subsidized and
dependent
upon state and
federal funds
for operation.

Nursing home
regulation has
evolved over
the past 20
years to
become the
most stringent
of any health
care provider
regulation at
both state and
federal levels.
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» Resident assessments and plans of care that contain measurable objectives to meet the residents’ needs

« Quality of care and services to help each resident attain or maintain the highest practicable, physical, mental
and psychosocial well-being

« Nursing services including sufficient nursing staff to provide nursing and related services

« Dietary services that provide a nourishing, palatable, well-balanced diet that meets each resident’s needs

+ Physician services that allow for review of each resident’s total program of care including medications and
treatments

e Specialized services and dental services

« Infection control designed to provide a safe, sanitary and comfortable environment

+ Administration that enables effective and efficient use of resources to comply with state, local, federal laws and
professional standards

Florida Standards

In addition to federal standards, significant Florida-specific nursing home regulatory reforms have been

implemented over the past ten years, including:

¢ Increased staffing requirements for direct care nursing staff, which are among the highest requirements in the
nation :

¢ Creation of the Nursing Home Guide and Watch List to provide information about how to choose a nursing

home and display regulatory histories of facilities

Creation of the Nursing Home Gold Seal award to recognize excellence in long term care

Mandatory background screening of nursing home staff

Quality of Care nurse monitors who visit each nursing home quarterly

Required risk management programs with adverse incident reporting

Enhanced sanctions for failure to meet minimum standards including mandatory fines, conditional licenses and

more frequent inspections for significant deficiencies

o Funding of quality of care and quality of life improvement agreements allowing many facilities to implement
programs that directly improve the lives of their residents

A complete list of Florida statutory reforms is available in Appendix A.
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Nursing Home Inspections

Agency surveyors conduct routine, unannounced licensure and certification inspections, and investigate complaints
of regulatory violations. In Florida, nursing homes are also monitored quarterly by registered nurse monitors
employed by the Agency (refer to page 8). Agency staff that inspect nursing homes must meet specific
qualifications including a federal Surveyor Minimum Qualification Test (SMQT) and participate in annual continuing
education. Each federally certified nursing home must complete a standardized assessment of each resident
(Minimum Data Set — MDS) at the time of the resident’s admission, whenever a significant change in condition
occurs, and each calendar quarter. The MDS is used to identify resident conditions and produce Quality Indicators
for each nursing home. Quality Indicators are used during inspections and monitoring visits to target areas of
potential concern. For example, if a resident is considered “low-risk” for the development of pressure sores, but
develops a pressure sore while in the nursing home, the care would be reviewed as a potential concern. In
preparation for an inspection, surveyors review past inspections, deficiencies, complaints, and adverse incidents.
On average, each nursing home receives a full licensure and certification inspection annually, although there is
flexibility to inspect facilities between six and 15 months depending upon their compliance history. The Agency
also conducts inspections in response to complaints received from consumers, the public, or other state or
government entities. During fiscal year July 1, 2006 through June 30, 2007, the Agency received 7,547 total
complaints with 2,268 of those specific to nursing homes. On average, less than 25% of nursing home complaints
resulted in deficiencies after investigation.

Surveyors document deficiencies or violations in a Statement of Deficiencies sent to the licensee who must
respond with a Plan of Correction. Federal deficiencies are documented with a “severity and scope” to represent
the seriousness of the violation in terms of risk to residents. The most serious federal deficiencies are classified as
“Immediate Jeopardy” to resident health, safety or welfare and can result in expedited and immediate sanctions
including an expedited termination from Medicare and Medicaid. State deficiencies are documented with a
classification and scope to represent the severity of risk to residents on a scale of | to IV, Class | being most serious
and Class IV being minor with no concern of resident risk. Most state deficiencies correspond to federal violations,
although state-only violations can also be cited. State and federal sanctions may be imposed for the same
underlying violations. See Appendix B for matrix and definitions of state and federal classifications.



Quality Indicator Survey Process

Florida is one of six states piloting the new federal Quality Indicator Survey (QIS) process. The QIS is a revised
long-term care survey process developed for the Centers for Medicare and Medicaid Services (CMS) through a
multiyear contract. The QIS process utilizes customized software to guide inspectors through a structured
investigation.

The QIS was designed to achieve several objectives:

Improve consistency and accuracy of the survey process

Systematize the survey process so that it is more comprehensive

Enhance documentation by organizing survey findings through automation
Focus survey resources on facilities with the largest number of quality concerns

* o o &

The demonstration and evaluation of the QIS is being conducted in six states; California, Connecticut, Kansas,
Louisiana, Ohio and Florida. Florida was specifically selected as the first state to pilot the implementation of this
process on a statewide basis, to test the training and implementation strategies on a larger scale. Initial survey
outcomes using the QIS process demonstrate an increased focus on resident assessment and care planning
activities.

The federal regulations for nursing homes have not changed, but this more structured process improves the
uniformity of inspections and enhances the use of facility-specific quality indicators to target areas of concemn.

Current versus Past Non-Compliance

During an inspection, surveyors evaluate a nursing home for current non-compliance. If a violation existed prior to
the inspection and the nursing home licensee has fully corrected the issue before the Agency’s visit, violations will
generally not be cited. There are exceptions for federal violations considered egregious (result in serious and
immediate threat or harm), and for failure of a nursing home to self-impose a moratorium when it fails to meet
required state minimum staffing ratios for two consecutive days.

Informal Dispute Resolution

Certain federal deficiencies may be challenged through the Informal Dispute Resolution (IDR) process administered
by the Agency, which is generally complete within 30 days of an inspection. If deficiencies are mitigated by the
IDR, revisions are considered for both state and federal deficiencies. For this reason, non-emergency sanctions
are generally not imposed until after the IDR process is complete.

Trends in Deficiencies

Overall significant reduction of the most serious deficiencies has occurred since the 1990s as shown in the chart
below. The chart displays federal deficiencies classified as “Actual Harm” or “Immediate Jeopardy” (G level or
higher, refer to Appendix B) for each fiscal year (July 1 — June 30).

Exhibit 1: Total Serious Deficiencies Cited By Fiscal Year
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Exhibit 2 shows the number of inspections and nursing homes where serious deficiencies were cited for each fiscal
year, indicating a significant decline since 99/00. Although there has been some increase in the serious
deficiencies over the past two years, the number of nursing homes cited remains relatively low. The Agency has
emphasized citation of all related regulations when deficiencies are found which may be attributing to the increased
number of serious deficiencies.

Exhibit 2: Total Nursing Homes and Inspections with Citations for Serious Deficiencies
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Other Government Nursing Home Oversight

In addition to the regulatory oversight of licensure and Medicare/Medicaid certification, several other government

organizations are involved in nursing home reviews. In Florida each nursing home must display a poster that

provides information to residents and their families about how to contact related organizations if they have concerns
about the nursing home. Related agencies include:

e State Long Term Care Ombudsman — The Ombudsman Program administered through the Department of
Elder Affairs engages volunteer resident advocates to assist residents and families in dialogue with
representatives of long term care facilities.

e Adult Protective Services — The Department of Children and Families investigates complaints of abuse, neglect
or exploitation of vulnerable persons including those who live in long term care facilities.

¢ Medicaid Fraud Control Unit - The Attorney General’'s Office (AG) investigates allegations of Medicaid fraud.
Under the PANE Project, (Patient Abuse, Neglect and Exploitation), AG staff may also investigate abusive
situations in long term care facilities.

e Advocacy Center for Persons with Disabilities — The Advocacy Center is available to assist with concerns of
discrimination or failure to accommodate residents’ needs in long term care facilities.

¢ Statewide Human Rights Advocacy Committee — The Committee may investigate resident rights violations for
persons with disabilities or mental iliness in long term care facilities.

Nursing Home Enforcement

There are prescribed methods of imposing sanctions against a nursing home licensee who violates state or federal
regulatory requirements. Serious or uncorrected violations are subject to progressive sanctions based upon the
severity and scope of violations and can escalate to termination from Medicare/Medicaid and/or license revocation
if warranted. Both federal and state sanctions may be imposed against nursing homes.



Federal Enforcement

The federal enforcement process generally provides more flexibility and greater impact than state nursing home
enforcement. Federal sanctions are not imposed until the Informal Dispute Resolution process is complete.
Federal sanctions include:
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Civil Monetary Penalties (CMP) — fines that are generally imposed for each day of non-compliance or per
incident. Fines range from $50 to $10,000 per day or incident and can escalate for extended periods of
non-compliance. Nursing home licensees that do not contest the CMP may receive a 35% discount if
payment is made within 60 days. In 2006, $786,461 in federal CMPs were paid by 35 Florida nursing
homes. Excluding one significant outlier, the average CMP per nursing home was $10,487.

Denial of Payment for New Admissions (DPNA) — places a prohibition on the payment for nursing home
stays for newly admitted Medicare or Medicaid residents. This sanction is generally imposed immediately
when a serious (Immediate Jeopardy) deficiency exists, when a provider fails to achieve full compliance
after a follow up visit, or when there is a history of serious deficiencies or recurrent problems exist. Once
imposed, the DPNA remains in effect until the provider is found in full compliance.

Termination — All providers are subject to termination from Medicare or Medicaid if they fail to correct all
deficiencies and achieve full compliance in 180 days, however, an expedited termination period may be
established for the most serious violations. This is the most serious federal nursing home sanction and few
nursing home terminations occur.

Special Focus Facility Designation — Although not a “sanction”, state survey agencies assist CMS in
identifying a small number of nursing homes that receive more frequent inspections (average every six
months) due to their regulatory history. A nursing home remains a special focus facility until compliance
can be sustained for a period of time. There are currently six Special Focus Facilities in Florida.

Standard of Proof for Federal Sanctions — If a provider challenges a federal sanction case, the burden of proof lies
with the provider to show substantial compliance with the cited provision of law.

State Enforcement
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Fines — Florida Statutes provide specific fines for deficiencies based upon their classification and scope.
Fines are doubled for recurrent problems. Fines are generally imposed per deficiency and range from
$1,000 to $30,000 per violation. Fines may be challenged and payment is required only after a Final Order
is entered by the Agency Legal Clerk.

Conditional License and Watch List — When a nursing home is cited for Class |, Class |l or uncorrected
Class lll violations, a conditional license is issued until the licensee is in full compliance. The intent of the
conditional license is to alert residents and the public of the non-compliance at a nursing home. However,
since a conditional license is considered a sanction, licenses are not issued until a legal charging document
is drafted. Itis not unusual that a nursing home has corrected the deficiencies and eliminated the grounds
for the conditional status prior to issuance of the conditional license. Although expedited correction of
violations is the goal, the conditional license seldom serves its intended purpose as notice of existing
concern. There is an opportunity to review the conditional license history through the Nursing Home Watch
List, which displays historical information about conditional license status over the prior 30-month period.

Six-Month Survey Cycle — If a nursing home is cited for Class | or Class Il deficiencies within a specific
period, it will be inspected more frequently; on average every six months for a two year period. The
nursing home licensee must pay for the costs of this inspection, so a fee is levied. This is one of the most
valuable tools to provide greater regulatory oversight of those nursing homes that have met the threshold
based on significant deficiencies. The six-month survey fee was designed to offset the additional costs of a
second inspection each year for two years. There are 29 nursing homes on a six-month survey cycle at
this time.

Moratorium — If a nursing home is found to have serious violations that represent ongoing concerns for
resident health, safety or wellbeing, the Agency may impose an emergency order placing a moratorium
prohibiting any new admissions.



» License Denial or Revocation — The Agency may initiate action to deny a renewal or revoke a license for
serious violations, a pattern of deficient practice, and other criteria in statute. There are also grounds for
mandatory revocation for certain repeated violations which may be mitigated if appropriate.

» Emergency Suspension Order — If conditions exist that present an immediate, serious danger to the health,
safety, or welfare of the residents of the facility, the nursing home license may be suspended on an
emergency basis. An emergency suspension of licensure removes the licensee's ability to perform any
activities requiring licensure. Such an action is an extraordinary remedy and necessitates the immediate
relocation of all residents.

Standard of Proof for State Sanctions — All state sanctions are subject to the Florida
Administrative Procedures Act, which places the burden of proof on the regulatory agency to
show by clear and convincing evidence that the violation occurred, and that the “severity” or
classification of the violation is appropriate. The state burden of proof standard is
significantly higher than the federal standard for nursing home sanctions. Appendix C
addresses the legal burden of proof issues that exist when faced with a clear and convincing
standard and points out the potential challenges of witness credibility when a case is based
upon information obtained from a nursing home resident. Given the vulnerability of nursing
home residents, consideration should be given to the appropriateness of this burden of proof
in regulatory cases involving nursing homes and other similar settings.

Timing of Sanctions

The state burden
of proof standard
is significantly
higher than the
federal standard
for nursing home
sanctions.

The administrative process to impose sanctions creates a delay between the citation of the violation and the
implementation of the sanctions. For nursing home fines paid in 20086, the time between the inspection and the
date fines were paid averaged 266 days for state fines and 174 days for federal fines. Based on the Florida
Administrative Procedures Act, a state sanction must take the form of a legal case and include a formal “charging
document” such as an Administrative Complaint or Notice of Intent from the Agency. Charging documents for non-
emergency actions such as a conditional license, a fine or a six-month survey cycle are typically not generated until
after the federal Informal Dispute Resolution process. An example of the service of a conditional license is
displayed below.

Exhibit 3: Sample Scenario for State Nursing Home Conditional License
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The nursing home and assisted living reforms passed in 2001 sought to create a balance in oversight by limiting the
reliance upon the civil courts to seek restitution for wrong doing through increased regulatory oversight and
sanctions. Now, with several years of experience since these reforms, the Agency has identified the following
barriers to achieving this goal from a regulatory perspective:

» Mechanisms designed to alert residents and/or the public such as the conditional license may not be visible in a
timely manner to serve their intended purpose. Because a conditional license is considered a sanction, it is
served with a legal order.

+ The clear and convincing burden of proof for state sanctions creates a barrier to identification of deficiencies
and upholding regulatory sanctions when imposed.

Recommendations - Enforcement

Require a conditional license be issued and displayed regardless of any administrative challenge as a matter of
public transparency and timely notification.

Evaluate the appropriateness of the clear and convincing standard for regulatory violations in long term care
facilities. Given the vulnerability of the residents in nursing homes, an altered level of proof may be prudent, similar
to the federal standard.

Quality Initiatives

Quality of Care Nurse Monitors
In 1999 the Nursing Home Quality of Care Monitoring Program was created, with significant expansion in 2001.
The program was designed to create a positive partnership between the Agency and nursing homes and ultimately
yield improved quality of care to residents. Monitors are registered nurses employed by the Agency and are trained
and experienced in nursing home regulation, standards of practice in long-term care, and evaluation of patient care.
Their primary role is to visit nursing homes and monitor care being given to residents; they do not function as
regulatory agents. When serious concerns with a facility exist, an immediate referral is made to nursing home
inspectors for regulatory investigation. Each nursing home is visited at least quarterly,

although some homes may be visited more frequently if regulatory concerns exist. One of the most
Monitors seek to identify, at an early stage, any conditions potentially detrimental to effective regulatory

the health, safety, and welfare of nursing home residents. They use tools in methods to improve
preparation for a visit that help target areas for improvement including regulatory compliance appears to
violations, quality indicator reports, adverse incident reports, and staffing information. b t Iat
They interpret and clarify state and federal rules and regulations governing the € a grealer reguiatory

facilities as well as offer educational resources and performance intervention models presgnce In thos?
designed to improve care. The monitors work closely with nursing homes to improve nursing homes with
resident care outcomes and focus additional efforts on facilities demonstrating higher histories of regulatory
resident restraint use and pressure sores. The monitors link providers having violations. Quality of
difficulties in these areas with quality improvement resources that can provide Care Nursing Monitors
additional training and assistance. and the Six-Month

. . . Survey Cycle are
One of the most effective regulatory methods to improve compliance appears to be a

? ; e P effective tools to
greater regulatory presence in those nursing homes with histories of regulatory increase oversight
violations. Quality of Care Nursing Monitors and the Six-Month Survey Cycle are h 'gt
effective tools to increase oversight where appropriate. where appropnate.

Quality Measures

The nursing home Quality Measures come from resident assessment data that nursing homes routinely collect on
all residents at specified intervals during their stay (referred to as the Minimum Data Set). The information collected
pertains to the residents' physical and clinical conditions and abilities, as well as preferences and life care wishes.
This assessment data is converted into quality measures that provide information about the nursing home
residents’ conditions and are displayed as part of the CMS Nursing Home Compare website as indicators to
provide information about the care at the nursing home. Quality Measures are not benchmarks, thresholds,
guidelines, or standards of care. They are based on care provided to the population of residents in a facility, not to
any individual resident. The Quality Measures are listed in Appendix D.




The 1993 Government Performance and Results Act (GPRA), holds federal agencies accountable for using
resources wisely and achieving program results. GPRA requires agencies to develop plans for what they intend to
accomplish, measure how well they are doing, make appropriate decisions based on the information they have
gathered, and communicate information about their performance to Congress and to the public. The Centers for
Medicare and Medicaid Services (CMS) has focused on identifying a set of meaningful outcome-oriented
performance goals that include reduction in pressure sores and restraint use in nursing homes.

CMS established baseline values for certain Quality Measures including restraint use and pressure sores and is
measuring improvements in these areas. CMS is working with the Agency and the Quality Improvement
Organization (QlO) to make improvements. The QIO in Florida is the Florida’s Medicare Quality Improvement
organization that operates under contract with CMS. Florida has demonstrated improvements relative to the
baseline data for restraints which was established using statistics collected on nursing home residents in 1996. At
that time, the restraint use was 17.2%. Restraint use in Florida was 8.6% in the fourth quarter of 2006 and had
improved to 7.7% and in the second quarter of 2007. Florida has not demonstrated such marked improvement
relative to pressure sores. The baseline data for pressure sores was selected by CMS from information collected
on residents in 2002. At that time, the score in Florida was 9.3%. Pressure sore prevalence in Florida was 9.7% in
the fourth quarter of 2006 and the second quarter of 2007.

In October 2006 the Quality of Care (QOC) nurse monitors began extended visits at nursing homes that were in the
GPRA top 20% percent for pressure sores and/or restraints (136 nursing homes for each measure). During the first
quarter of 2007 the monitors addressed implementation of action plans for pressure sores and restraints with these
nursing homes. Between the two most recent report periods, 38 of these facilities improved in the area of pressure
sores and 25 in the area of restraints such that they are no longer in the top 20%. The nurse monitors also refer
nursing homes to the QIO for additional assistance with pressure sores and/or restraints reduction when needed.

Multiple entities are collaborating to improve resident outcomes in these areas. The Agency for Health Care
Administration is partnering with the nursing home industry, quality improvement agency and the hospital industry
to identify the underlying issues related to these areas and develop strategies for improvement.

Staffing

Federal regulations require nursing homes have adequate staff to meet the needs of residents. Many evaluations
have been conducted over the past decade regarding the “appropriate” level of nursing assistants and licensed
nurse staff in nursing homes. Each recognizes the variation in resident needs as a factor and most stress that
increased numbers of staff alone will not necessarily improve care. In December 2001, the Centers for Medicare
and Medicaid Services released Appropriateness of Minimum Nurse Staffing Ratios in Nursing Homes, Report to
Congress: Phase |l Final, December 2001, Excerpts from the 2001 CMS report is highlighted below.

Data review of ten states, 5,000 facilities to identify thresholds below which quality of care was compromised
and above which there was no further benefit with respect to quality. Staffing data was obtained from Medicaid
cost reports.

Quality measures:

¢ Short-stay Medicare admissions with hospital transfers for potentially avoidable causes, e.g.: urinary tract
infections, sepsis, and electrolyte imbalance.

o Long-stay residents (in facility at least 90 days) with select quality of care issues, e.g.: functional
improvement, incidence of pressure sores or skin trauma, resisting care improvement and weight loss.

Staffing threshold ranges (depending on the nursing home population):
Nurse aides: 2.4 —2.8

Licensed nurses (LPN and RN): 1.156 - 1.3

Registered nurses: .55 -.75

Other Results:

There is a strong relationship between nursing assistance retention and quality.

Additional costs of increased staffing requirements will affect Medicare and Medicaid expenditures on nursing
home care.

Incremental increases in minimum staffing standards were implemented in Florida beginning in 2002 and fully
implemented January, 2007. Florida licensure regulations require specified staff-to-resident ratios for certified



nursing assistants (CNAs) and licensed nurses providing direct care are among the highest mandatory staffing
ratios in the country.

Florida mandatory staffing ratios are:
e A weekly average of 2.9 hours of CNA care per resident per day, with a minimum of 2.7

« A minimum of 1.0 hours of licensed nurse care per resident per day, which includes licensed practical nurses
(LPNs) and registered nurses (RNs)

Staffing levels are monitored and reported to the Agency in several ways including:

State Staffing Reports - Reports must be filed with the Agency providing the average staffing levels for CNAs and
licensed nurses in the nursing home. The report also requires information about staff turnover and stability of
nursing staff, the administrator and the director of nursing. This information is self-reported but is shared with
Quality of Care nurse monitors for review during their quarterly nursing home visits, and is reviewed prior to
inspections. See Appendix E for the Semi-annual Staffing Report which is used to report staffing data to the
Agency. Evaluation of the most recent report indicates 99% of nursing homes report meeting the minimum
required staffing ratios. Deficiencies are discussed below.

Federal Staffing Reports - Actual staffing hours for nursing staff are reported for the two week period immediately
before a full federal recertification inspection. This information is posted on the CMS Nursing Home Compare
website but is limited in that it only represents a two-week period. See the federal staffing report document,
Appendix F.

Staffing Deficiencies — During inspections, surveyors cite deficiencies for failure to staff at required state minimum
ratios, a quantitative deficiency (State Tag NO63) or failure to have adequate staff to meet the needs of residents, a
qualitative deficiency (Federal Tag F353). Staffing ratios are evaluated at each full inspection and whenever there
is a complaint that may involve staffing issues. Not only are the minimum ratios monitored, but if a nursing home
failed to meet minimum requirements for two consecutive days. Florida law requires the nursing home to self-
impose a moratorium on new admissions until ratios are met for six consecutive days. If the nursing home licensee
fails to impose this moratorium, the Agency will issue a Class |l deficiency; there was one citation for this deficiency
during 2006. The following chart represents trends in nursing home staffing deficiencies.

Exhibit 4: Nursing Home Deficiencies for Failure to Meet the State Staffing Ratios
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Risk Management and Adverse Incident Reporting

Federal regulations have required nursing homes to have quality assurance programs and committees for many
years. However, in 2001 Florida regulations were enhanced to require nursing home to expand these quality
assurance committees to include risk management with adverse incident reporting. The Agency produces an
annual report of nursing home and assisted living facility adverse incident statistics. Adverse incidents are those
events over which facility staff or personnel could exercise control, rather than occurring as a result of the resident's
condition, that resulted in:

e Death;

Brain or spinal damage;

Permanent disfigurement;

Fracture or dislocation of bones or joints;

& ¢
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+ Alimitation of neurological, physical, or sensory function;

+ Requiring medical attention to which the resident has not given his or her informed consent including failure to
honor advanced directives; and/or

« Atransfer of the resident, within or outside the facility, to a unit providing a more acute level of care.

Or any event (regardless of facility control) that resuited in:
¢ Abuse, neglect, or exploitation;
+ Resident elopement; and/or a report to law enforcement.

When an incident occurs, the facility risk manager must be notified within three days of the occurrence, and the
Agency must be notified within one business day after the risk manager receives the report. The Agency is
authorized to investigate any such incident as appropriate and may prescribe measures that must or may be taken
in response to an incident.

Nursing homes must submit a complete adverse incident report to the Agency for each adverse incident within 15
calendar days of the occurrence. The reporting facility also indicates if the incident was determined to be an
adverse incident.

By law, the adverse incident report is confidential and is not discoverable or admissible in any civil or administrative
action, except in disciplinary proceedings by the Agency or the appropriate regulatory board. The Agency reviews
pertinent reports for each facility in conjunction with inspections and monitoring visits and each report is given the to
Department of Health for review of potential practitioner involvement.

Highlights from the July 2007 annual report include the following statistics for fiscal year 06/07:

o 4,728 reported adverse incidents occurring with associated outcome

« 38 on-site visits to nursing homes specifically in response to adverse incidents requiring investigations; these
surveys resulted in findings of Class | & Il deficiencies in two nursing homes

The small number of serious violations found during investigations of adverse incident reports suggests prompt

response by facility licensees.

Nursing Home Gold Seal

The Gold Seal Award was implemented in 2002 as a way to recognize Florida nursing homes that exhibit
excellence in care management and quality of life for their residents. While the vast majority of nursing homes in
the state adhere to laws requiring high quality of care, the Gold Seal program was designed to reward those
facilities with exceptionally high standards and quality of care. Each Gold Seal recipient must be in operation a
minimum of 30 months prior to the date of application. Additional performance criteria include:

Evidence of financial soundness and stability

High quality of care ranking among other nursing homes in their region

An excellent record with the State Long-Term Care Ombudsman Program

No "conditional” licenses or Nursing Home Watch List appearances in the past 30 months
Demonstrated evidence of community involvement

VVVVY

There are 14 nursing homes that current hold the Gold Seal award, Appendix G provides the current list of these
nursing homes.

Consumer Information and Choice

Selecting a nursing home is an important, personal, and often difficult decision. Sometimes the selection is the
result of deliberate planning, but often the decision happens during a crisis situation. A nursing home selection
involves many people including the resident, the resident's family, and health care professionals. First, the medical
needs of the resident must be evaluated. Not only do the needs of a resident vary greatly between individuals, but
the nursing care services available vary greatly between facilities. Along with medical needs, it is important that
other factors such as location, proximity to family and friends, distance from busy streets, special amenities, room
sizes, noise, odors, and compatibility with other residents are considered. Ideally, a potential resident or their
family would research a few of the nursing homes that meet their initial criteria. Research may include, the
Agency’s Nursing Home Guide and Watchlist, the CMS Nursing Home Compare, and announced/unannounced
visits to the nursing homes to observe the residents, the nursing home personnel, and the general condition of the
facility. Interviewing the staff regarding inspection information, medical doctor availability, continuing education for
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staff, and visiting hour information is also recommended. Lastly, after the research is done, options should be
discussed with other family members, friends, and the prospective resident’s doctor before making the decision.

Nursing Home Guide and Watch List

The Nursing Home Guide is designed to provide information to consumers about how to choose a nursing home
and includes a ranking of nursing homes based on regulatory deficiencies cited by the Agency. The Guide was
originally authorized in 1999 and first released in 2000. Originally designed to include a component of customer
satisfaction and quality measures, subsequent legislation changed the Guide to limit the scope of the comparative
information to regulatory deficiencies. The Nursing Home Guide provides specific information about the nursing
home including location, contact information, profit status, occupancy, forms of payment accepted, languages
spoken, special services offered, an indication if the nursing home currently holds the Gold Seal award or is
currently operating under bankruptcy protection.

The Nursing Home Watch List is also part of the Guide and provides information about each nursing home that has
had a conditional license during the past 30 months, including the number and percentage of days of the
conditional status. See Appendix H for a sample of the Nursing Home Guide.

The Guide provides detailed regulatory history using a star ranking which is updated each calendar quarter and
considers all deficiencies cited during the last 30 months. Each deficiency cited is given points based on the
“severity” and “scope” of the deficiency. Points are totaled and used to compare nursing homes within the same
inspection region. Nursing homes are ranked from one to five stars, one representing the worst performance or
lowest 20% (highest deficiency points) up to five representing the best performance or highest 20% (lowest
deficiency points). Deficiencies are grouped in categories including Overall (all deficiencies), Quality of Care,
Quality of Life, Administration, Nutrition and Hydration, Restraints and Abuse, Pressure Ulcers, Decline and Dignity.
A complete list of deficiencies during the last 30 months and the date of citation is also provided. Because all
deficiencies have a point value, a nursing home with a large number of minor deficiencies may appear worse than a
nursing home with fewer, more severe deficiencies. Because the current methodology will always provide a
relative ranking, it is difficult for a licensee to know the impact of inspection results until the ranking is calculated
each quarter. Public measures of quality should be predictable and empower nursing home licensees to strive
toward excellence.

The Nursing Home Guide and methodology for the “stars” in the Guide were developed eight years ago.
Significantly more information is now available about nursing homes and a discussion about revisions to the Guide
to provide additional valuable information is warranted.

Federal Nursing Home Compare

Nursing Home Compare includes information only on nursing homes that are Medicare or Medicaid certified. The
site is a resource for information about nursing homes to assist consumers when making choices about nursing
home placement. Nursing Home Compare includes the following information:

» Demographic information about nursing homes similar to the Nursing Home Guide

e Federal deficiencies '

e Quality Measures for each the nursing home

+ Staffing levels based on a two week period

Inspection Reports

Florida law requires that each statement of deficiencies be provided to the Long Term Care Ombudsman office and
the local public library for pubic inspection. The Agency also responds to voluminous requests for inspection
reports for nursing homes and other health care providers. Inspection reports are an important consumer tool to
identify areas of concern at a nursing home or other health care provider. Efforts to make these reports more
accessible though the Internet are in process.

Quality Analysis

There are many areas to evaluate when considering relationships between nursing home characteristics and
quality. Simple reviews may appear to compare factors but a detailed analysis is warranted if true comparisons are
desired. For example, a simple analysis of the characteristics of nursing homes based upon the Nursing Home
Guide Stars indicates that nursing homes with lower levels or no Medicaid tend to have higher rankings (fewer
points based on the number and severity/scope of deficiencies).
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Analysis of the Nursing Home Guide Stars by Characteristics

Overall Stars by Medicaid Proportion

Overall Guide Stars Average Medicaid % | No Medicaid Residents | Nursing Homes
* Ak ok (5) 54.21 19 145
sookkok (4) 58.18 9 132
*okk (3) 60.15 7 135
Ak (2) 60.14 2 131
* (1) 65.60 1 129

Quality of Care Stars by Not-For-Profit and For-Profit Status

Not-For-Profit
# QOC Stars # Facilities |Avg. % Medicaid [# with No Medicaid
khkkkk (5] 47 563.74 16
*A kK (4) 45 57.82 4
* %k % (3) 35 59.76 3
ok (2) 34 66.63 5
* (1) 34 64.66 0
For-Profit
# QOC Stars # Facilities |Avg. % Medicaid |# with No Medicaid
&%k Aok (5) 98 57.22 3
*k Ak (4) 90 57.76 2
*kkk (3)| 101 59.60 3
*k (2) 93 57.61 1
* (1) 95 64.85 1

The charts above review one single factor, deficiencies cited, and present simple averages and do not account for
statistical variations and outliers. In order to draw stronger comparisons between nursing home quality and other
characteristics, a more extensive analysis is recommended that would review criteria including ownership,
corporate support, Medicaid and overall occupancy levels, Medicaid reimbursement rates, and ideally other non-
regulatory factors including Ombudsman complaints, community involvement and satisfaction surveys. Appendix |
displays other simple analyses between nursing home characteristics and potential indicators of quality.

Nursing Home Alternatives

Given the high dependence on public funds to pay for long-term care services, policy makers and planners must
strike a balance between sufficient supply to offer consumer choice and the underlying need to control the
expansion of publicly funded long-term care. The limited availability of alternative placements should a nursing
home close is a significant factor in managing regulatory matters. Alternatives exist in some areas of the state
where nursing home occupancy is lower, but in other areas, alternatives are few or non-existent. There is a growing
concern about the sufficiency of regulatory oversight of alternative programs that care for persons who meet
nursing home level of care guidelines, especially in assisted living facilities and adult family care homes. The exhibit
below show the continued growth of home and community based care programs over the past decade while the
nursing home growth has remained relatively flat.
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Exhibit 5: Florida Nursing Home Occupany and Assisted Living Facility Beds
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Recommendations - Consumer Information

Review components of the Nursing Home Guide including staffing information, quality measures, satisfaction
results, and the methodology for comparing deficiency results for nursing homes.

Improve the availability of staffing information and inspection reports to the public.

Recommendation ~ Quality Analysis

Commission a statistically sound analysis to evaluate correlations between nursing home quality and
characteristics.

Recommendation - Altematives

Review the sufficiency of regulatory oversight of nursing home alternatives providing care to persons who qualify
for nursing home placement including assisted living facilities and adult family care homes.

Nursing Home Ownership

A company or organization must have a license to operate a nursing home in Florida. The licensee obtains the
license to operate but may not be the owner of the actual physical property/building. The licensee must have a
legal right to occupy the property such as a lease, 481 Florida nursing homes are leased, 394 for-profit and 87 not-
for-profit. The licensee may also contract with a management company to run the day-to-day operations of the
nursing home, but the licensee remains responsible for the operation, 480 nursing homes have a management
company, 393 for-profit and 87 not-for-profit.

Organizational Structure of Nursing Home Licensees

Beyond the requirement to meet standards of licensure and certification described above, there are no limitations
on the type of entity that may become the licensee of a nursing home or any type of health care provider in Florida.
A not-for-profit organization is an entity from which no part of the income or profitis distributed to its members,
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directors, or officers. A not-for-profit organization may be established for any purpose including charitable,
benevolent, educational, historical, civic, patriotic, political, religious, social, fraternal, literary, cultural, athletic,
scientific, agricultural, horticultural, animal husbandry, and professional, commercial, industrial, or trade association
purposes. Not-for-profit organizations may be exempt from certain taxes. A not-for-profit organization may or may
not be a “charitable” organization. Florida allows both for-profit and not-for-profit ownership of nursing homes.
Nursing home licensees may be classified into the business organizations described below.

« Corporations - A corporation is a legal entity created through the laws of its state of incorporation. A Florida
business corporation is required to have and continuously maintain in Florida both a registered office which
may, but need not, be the same as its place of business, and a registered agent. The law treats a corporation
as a legal "person" that has standing to sue and be sued, distinct from its stockholders. The legal
independence of a corporation prevents shareholders from being personally liable for corporate debts. It also
allows stockholders to sue the corporation through a derivative suit and makes ownership in the company
(shares) easily transferable. The legal "person” status of corporations gives the business perpetual life; deaths
of officials or stockholders do not alter the corporation's structure.

e Limited Liability Companies - Under a Limited Liability Company (LLC) structure, similar to a corporation,
members have limited personal liability for the debts and actions of the LLC. Florida Statutes expressly limit
the liability of members. Generally, members are not personally liable for breaches of contracts or torts, except
for their own torts. The LLC is liable for torts committed within the scope of its business and contracts executed
by an agent acting with authority. Other features of LLCs are more like a partnership, providing management
flexibility and the benefit of pass-through taxation.

e Limited Partnerships - A limited partnership is a separate legal entity created by statute. A limited partnership
has the powers to do anything necessary to carry on its activities, including the power to sue, be sued, and
defend in its own name and to maintain an action against a partner for harm caused to the limited partnership
by a breach of the partnership agreement or violation of a duty to the partnership. Limited partnerships are
made up of limited partners and general partners. General partners may be individuals or a legal entity. A
limited partner is not liable for the obligations of a limited partnership unless he or she is also a general partner
or participates in the control of the business. However, a limited partner who participates in the control of the
business is liable only to persons who transact business with the limited partnership. With few exceptions,
general partners are liable for all the limited partnership’s obligations.

e Limited Liability Partnerships - Partners in an LLP are not personally liable for the obligations of the partnership.
However, unlike a limited partnership, all partners have limited liability even though they have the right to
actively manage the business.

e General Partnership - A General Partnership is an association of two or more persons to carry on a business
for profit as co-owners. The existence of a partnership requires an oral or written agreement and partners in a
general partnership have unlimited personal liability for the obligations and debts of the partnership.

e Trusts - A business trust is a business organization which holds and manages property for holders of
transferable certificates indicating an interest in the trust. A business trust is created by a declaration of trust by
which investors agree to create a governing group of trustees, which holds the property of the enterprise and
manages the business. Usually, members or shareholders are not liable to third persons.

« Government Owned - Government entities include the Florida Department of Veteran’s Affairs, counties, cities
and public health care districts.

Exhibit 6: Florida Active Nursing Home Licensees by Organization Type

Licensee Owner Type For-Profit Not-For-Profit Total
Corporations 162 130 292
Limited Liability Companies 288 51 339
Limited Partnerships 13 13
Limited Liability Partnerships 9 1 10
General Partnership 3 3
Trusts 2 2 4
Government Owned 11 11
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Equity and Investment Firms

According to the US Securities and Exchange Commission, an investment company is There is no

a company (corporation, business trust, partnership, or limited liability company) that requirement to
issues securities and is primarily engaged in the business of investing in securities. An report information
investment company invests the money it receives from investors on a collective basis,
and each investor shares in the profits and losses in proportion to the investor's interest to the Agef‘cy t_hat
in the investment company. The performance of the investment company will be based | Would distinguish
on (but it will not be identical to) the performance of the securities and other assets that a licensee as an
the investment company owns. There is no requirement to report information to the investment

Agency that would distinguish a licensee as an investment company. company.

Disclosure of Ownership and Controlling Interest for Licensure

Licensure laws for all health care providers regulated by the Agency (ss. 408.803 and 408.806) require disclosure
of “controlling interests” defined as “the applicant or licensee; a person or entity that serves as an officer of, is on
the board of directors of, or has a 5-percent or greater ownership interest in the applicant or licensee; or a person
or entity that serves as an officer of, is on the board of directors of, or has a 5-percent or greater ownership interest
in the management company or other entity, related or unrelated, with which the applicant or licensee contracts to
manage the provider. The term does not include a voluntary board member.” Controlling interest disclosure does
not reach beyond interest in the licensee or management company therefore it does not reveal extended
relationships to other entities that may be several layers beyond the nursing home ownership level.

In addition to the uniform licensing requirements for all provider types, nursing homes must disclose (s. 400.111)
any financial or ownership interest that a controlling interest has held within the last 5 years in any entity licensed
by the state or any other state to provide health or residential care which entity has closed voluntarily or
involuntarily; has filed for bankruptcy; has had a receiver appointed; has had a license denied, suspended, or
revoked; or has had an injunction issued against it which was initiated by a regulatory agency. This would not
require a controlling interest to disclose a relationship that does not involve “ownership”. For example, if a
controlling interest serves as an officer or board member of another health care provider, but does not have
ownership interest, disclosure is not required.

Actions of Controlling Interests

The Agency may deny or revoke a license for certain actions by a controlling interest including false representation
or omission of a material fact on an application; an intentional or negligent act materially affecting the health or
safety of a client; a demonstrated pattern of deficient performance; exclusion, suspension, or termination from any
state Medicaid or Medicare program; or a violation of the section of licensure regulations.

Liability Beyond the Licensee / Corporation

Corporation shareholders, members of LLCs, limited partners of Limited Partnerships, members of LLPs, and
business trust members are not personally liable for actions against the legal entity. Courts may make an
exception only if the corporation was a mere device or sham to accomplish some improper goal such as misleading
or defrauding creditors, hiding assets, evading the requirements of a statute or some analogous betrayal of trust.
When the corporate veil is pierced, the corporation and the persons who dominate the corporation are treated as
one person under the law.

Recent Changes in Nursing Home Licensees

The U.S. Department of Health and Human Services (HHS) released a report in June 2006, The Nursing Home
Liability Insurance Market: A Case Study of Florida that provides details of the liability insurance crisis and the
subsequent divestiture of nursing homes by large national chains, Appendix J.

The report summary states:

“Some five years after enactment, the impact of S.B. 1202 on stabilizing the nursing home liability insurance
market remains inconclusive. The available data, on the whole, suggest that the frequency of nursing home
lawsuits in Florida is declining. However, some attribute this decline in claim frequency to the lack of insurance
coverage among many nursing home facilities, thereby reducing the incentive for plaintiffs to litigate. The
divestiture of large national chains of their Florida facilities has had the same effect of limiting opportunities for
plaintiffs to target nursing home operators with “deep pockets.” Thus, in addition to the legislative impacts of
S.B. 1202 itself, it is reasonable to conclude that the dramatic increase in nursing home litigation during the late
1990s planted the seeds of its own demise by decimating the insurance market which fed it. Should the liability
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insurance market again stabilize, it will be interesting to observe whether increased insurance coverage for
Florida's nursing home facilities might spark another increase in litigation activity in the future.”

There has been a transition of nursing home ownership over the past decade to shift from a model of a common
licensee for all related facilities, to separate smaller organizations (corporations or LLCs) for each facility. Ifa
licensee’s relationship to other facilities is limited by the establishment of multiple smaller corporations or LLCs, the
definition of controlling interest may prohibit Agency consideration of poor health care provider operations by
related subsidiaries.

Recommendation — Controlling Interest

Expand the definition of controlling interest based on shifts in ownership structures to include all subsidiary
operations. Controlling interest information should also be readily available to the public. In order to effectively
manage the volume of information and changes in relationships it is critical that all health care licensees maintain
current controlling interest information using an online reporting mechanism.

Civil Litigation Reporting

The Agency began collecting information from nursing homes regarding civil litigation in May, 2001. Initial reporting
included notices of intent (NOI) to litigate for civil cases. Generally an NOI serves to notify the facility licensee of a
plaintiff's intent to sue for some cause of action. In 2002 the requirement to also report civil complaints filed with a
Clerk of the Court was added to the statute. Generally, civil cases include an NOI to initiate action. Once initiated,
cases may be withdrawn, settled or move forward to litigation as represented by a civil complaint.

The following charts provide information about the NOIs and civil complaints reported to the Agency. Data changes
over time if reports are submitted late or in error.

Exhibit 7: NOls Received by AHCA by Nursing Home Profit Status
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Exhibit 8 displays the total NOIs and civil complaints reported to the Agency by active nursing homes by profit type
with relative numbers based on proportion of beds.

Exhibit 8: Nursing Home Litigation by Profit Status and Corporate Affiliation

July 1, 2006 through

June 30, 2007 For-Profit Non-Profit Total
Licensed Nursing Homes 477 195 672
Lic NH Submitting NOI 148 46 194
Total # of Lic NOI Submitted 259 78 337
Total # of Lic Beds 58,982 23,458 82,440
# of NOI per 1000 Lic Beds 4.39 3.33 4.09
Total # of Civil Complaints 52 10 62
Civil Complaints per 1000 Lic Beds 0.88 0.43 0.75

Exhibit 9 displays the number of nursing homes receiving multiple NOIs during each fiscal year. The number of
nursing homes that reported at least one NOI fell from 60% to 29% between 01/02 and 06/07.

Exhibit 9: Nursing Homes by Numbers of Notices of Intent Filed

# NOI Reported FY 01/02 FY 02/03 FY 03/04 FY 04/05 FY 05/06 FY 06/07
1 146 145 160 142 146 111
2to 4 180 171 156 112 99 77
5t09 69 48 23 7 7 6

10 or more 8 3 3 0 0 0

All NOI 403 367 342 261 252 194

Licensure and Change of Ownership

Certificate of Need

To establish a new nursing home in Florida requires a Certificate of Need (CON). Although there is currently a
moratorium on the issuance of any new nursing home CONSs through June of 2011, the CON process includes an
evaluation of the need for new nursing home beds in the region based on the extent of the utilization of existing
beds and the projected need for additional beds due to anticipated growth. If a need is identified, prospective
nursing home licensees may apply to establish new nursing home beds either through the development of a new
facility or the addition of beds to an existing facility. Existing and prospective nursing home licensees may also
apply in the absence of numeric need if access problems are alleged.

The Agency makes a decision as to which applicant is awarded a CON to establish new beds and other applicants
or existing providers in the area may initiate litigation regarding the decision. Such litigation delays the CON award.
Once litigation is complete, which generally takes 18 months to two years, the CON holder proceeds to
architectural and engineering review by the Office of Plans and Construction. A CON that has been issued to an
entity that does not intend to license the project may be transferred to another entity. Although a CON transfer is
rare, it involves an expedited CON review (non-competitive) of the proposed transferee using the standard CON
review criteria.

Once the new nursing home facility nears completion, an application for licensure is submitted. In addition to the
CON, initial nursing home licensure requirements must be met including an onsite inspection prior to admission of
residents. During the inspection, information submitted in the application is verified in conjunction with staffing,
policies and procedures, administration, contracts, and a complete tour is conducted that includes observations of
resident rooms.

Change of Ownership
Once a nursing home is licensed, a change of ownership application may be submitted at any time. A change of
ownership occurs when the licensee changes to a different legal entity or 45% or more of the ownership, voting
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shares, or controlling interest in a corporation whose shares are not publicly traded on a recognized stock
exchange is/are transferred or assigned, including the final transfer or assignment of multiple transfers or
assignments over a two-year period that cumulatively total 45 percent or greater. This definition has been
problematic to implement due to the exclusion of a 45% change in a non-corporate entity such as an LLC, and the
difficulty in tracking and managing a cumulative change of 45% over a two-year period.

The criteria for a nursing home license change of ownership include:

o Proof of financial ability to operate

Surety bonds for patient funds held by the facility

Quality assurance plans

e & & & &6 5 & &

Proof of general and professional liability insurance

Disclosure of controlling interests as defined by law
Documentation of the change of ownership transaction which includes proof of ownership or right to occupy

Compliance with Medicaid leased facility requirements
Registration of the ownerflicensee with the Division of Corporations
Submission of Articles of Incorporation or organization

the property in the form of warranty deeds and leases

Exhibit 10 describes the requirements of a Certificate of Need versus those associated with a licensure change of

ownership application.

Exhibit 10:

Certificate of Need Criteria

Change of Ownership for Licensure

The need for the project being proposed and the
availability, accessibility, and extent of utilization of
existing facilities and services

Not applicable

Evidence of the ability to provide quality of care and the
applicant's record of providing quality of care

Obijective review of serious non-compliance

The availability of resources, including health personnel,
management personnel and funds for capital & operating
expenditures, for project accomplishment and operation

Key staff are required: Administrator and Director of
Nursing. Expectation that all other resources are
present, however no review until next regular
inspection.

The immediate and long-term financial feasibility of the
proposal

Proof of financial ability to operate including funding
for current operation and three months reserves

The extent to which the proposal will enhance access to
health care for residents of the service district

Not applicable

The extent to which the proposal will foster competition
that promotes quality and cost-effectiveness

Not applicable

The costs and methods of the proposed construction,
including the costs and methods of energy provision and
the availability of alternative, less costly, or more
effective methods of construction

Not applicable

The applicant's past and proposed provision of care to
Medicaid patients and the medically indigent

Must maintain any prior CON commitment

No outstanding fines due to the Agency

Same requirement

Evidence of proper corporate registration

Same requirement

Proof of fictitious name registration with the Division of
Corporations

Same requirement

Registration of the owner/licensee with the Division of
Corporations

Same requirement

Designation as a Gold Seal Program if requesting
additional nursing home beds at an existing facility

Not applicable

Financial Status

Financial requirements for nursing home licensure expect applicants to have access to sufficient funds to begin and
sustain operations until profitability can be achieved. Appendix K provides a side-by-side comparison of the

financial requirements of licensure versus Certificate of Need. The proof of financial ability to operate must be
demonstrated at the time of initial and change of ownership licensure, and may be required by the Agency any time
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there is evidence of financial instability. In the late 1990’s and early 2000’s, a significant number of nursing home
licensees operated under bankruptcy protection: as much as 20% of Florida nursing home licensees. However, the
financial situation has improved and at this time only one nursing home currently operates under bankruptcy
protection.

A significant number of nursing homes changed ownership between 1999 and 2002: on average 21% per year,
however, this turnover has decreased since to an average of 7% per year between 2003 and 2006. Although
specific reasons for the high volume of changes of ownership prior to 2003 are not known, factors may include
corporate restructuring to limit liability, reorganization due to financial difficulties in the industry including
bankruptcy, and the opportunity to increase Medicaid reimbursement.

Recommendations - Change of Ownership

Revise the definition of Change of Ownership to include a 45% change in any licensee type (not just a corporation),
and replace the two-year cumulative period with a requirement that a licensee must report any change in controlling
interest to AHCA within 21 days.

Authorize a Provisional license for Change of Ownership applicants to allow a brief period for the new licensee to
demonstrate its ability to operate the facility before final licensure is determined, similar to the assisted living facility
statute.

Consider increasing the qualifications for a Change of Ownership applicant including financial, quality and
resources.

Medicaid Reimbursement

Nursing homes are paid by Medicaid in Florida based on the costs of operation but may not exceed certain
limitations. Costs are divided into five components: Operating, Direct Patient Care, Indirect Patient Care, Property,
and Return on Equity (ROE). See Appendix L for a complete explanation of Medicaid nursing home

reimbursement, and Appendix M for a list of the historical changes to the Medicaid Nursing Home Reimbursement
Plan.

Provider Direct Patient Care costs have steadily risen since 2002 in part to accommodate state requirements for
increased staffing. Inflation and recruitment and retention of staff have also contributed to increased costs. The
Agency continues to implement changes to accommodate additional reimbursement in the Direct Care Component.

Related party transactions (e.g.: supply purchases from an affiliated vendor) may only be reimbursed at the actual
cost within Medicaid component limitations. Actual costs must exclude any profit margin.

As of July 2007 the average Florida Medicaid per diem is $178.77 per resident per day. Exhibits11 and 12 display
information related to Medicaid reimbursement versus cost in the Patient Care Component and the Operating Cost
Component indicating Medicaid reimbursement growth keeping closer pace with increasing costs of Patient Care
than Operating. Appendix N provide details by profit status and Medicaid proportion including the percentage of
providers whose costs exceed Medicaid reimbursement.
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Exhibit 11: Medicaid Nursing Home Patient Care Component
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Exhibit 12: Medicaid Nursing Home Operating Component
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Medicaid Staffing Reimbursement and Change of Ownership
As mandatory staffing ratios became law in Florida, the Medicaid reimbursement was adjusted. The Patient Care
component of Medicaid nursing home reimbursement was split into Direct and Indirect components effective with
initial staffing increases on January 1, 2002. Increases in reported Direct Patient Care after January 2002 reflect
the two subsequent increases in the minimum staffing:

1/1/2002 CNA hours increased from 1.7 contact hours per resident per day to 2.3 hours.

1/1/2003 CNA hours increased from 2.3 contact hours per resident per day to 2.6 hours.

7/172007 CNA hours increased from 2.6 contact hours per resident per day to 2.9 hours averaged

weekly.
Indirect Patient Care and Operating costs reported and the associated per diems reflect the legislatively mandated
funding reductions.

In the event of a change of ownership of a Medicaid certified nursing home, the new provider may be reimbursed at
the higher Medicaid reimbursement rate for increased costs subject to limitations.

Effective July 1, 2007, the Medicaid Nursing Home Reimbursement Plan was modified, restoring the ability to
obtain an increase in rate due to a non-related change of ownership; an increase that had been eliminated in 2001.
The incentives to change ownership for a rate increase have been mitigated for the near future due to rebasing of
limitations and inclusion of an increase in recurring inflationary multipliers. The rebasing allows providers to receive
their actual inflated costs or the class ceiling, whichever is less. The current method will allow providers to
recapture increases in cost to a greater extent than in the past.

When a change of ownership is proposed, the Agency has 90 days to identify any outstanding liabilities owed to
Medicaid by the transferee. There is limited opportunity to collect liabilities of the transferee identified after the
change of ownership, especially if the transferee was an independent corporation or LLC formed solely for
operation of one nursing home. Because nursing homes are paid based on actual costs, there is generally a delay
in excess of a year before costs are reconciled with Medicaid payments. Medicare has established successor
liability for nursing homes which may be adopted for Medicaid to avoid any collection issues after a change of
ownership.

Recommendation ~ Medicaid Change of Ownership

Revise Medicaid provisions to assign successor liability when a Change of Ownership occurs.

Focused Analysis and Review

Manor Care Change of Ownership Applications

Concerns have been expressed regarding the purchase of Manor Care nursing homes by The Carlyle Group. The
Service Employees International Union (SEIU) and others have expressed concern regarding future operation and
the negative affects on patient care, Appendix O.

Regardless of who owns or operates a nursing home, it will still have to meet regulatory requirements or be subject
to state and federal sanctions. Representatives of The Carlyle Group have pledged to maintain the Manor Care
quality health services to residents under the new organization, Appendix P.

Manor Care is affiliated with 29 nursing homes in Florida, those licensed as Manor Care and those licensed as
Heartland Healthcare. In the last fiscal year, July 1, 2006 through June 30, 2007, these 29 nursing homes were
cited for 350 deficiencies, an average of 12 deficiencies per facility. The statewide average deficiencies per nursing
home are 11.5. The majority of deficiencies cited in the Manor Care nursing homes were not classified as serious
violations, six of the deficiencies were classified as serious deficiencies (G or higher, refer to Appendix B) and
involved three facilities. Staffing information reported to the Agency shows Manor Care facilities meet current
required staffing levels and none of the deficiencies cited were in the area of staffing at the state or federal level.

The Agency has received several requests to conduct public hearings related to the change of ownership
applications for the Manor Care nursing homes. Hearings requests have been made pursuant to Chapter 120,
F.S., based on the “substantial interest” of third parties. Appendix Q describes related legal issues. This request
has been forwarded to the Agency Clerk in the Agency’s Office of the General Counsel, which is standard protocol.
The Agency Clerk is reviewing the request and will issue a formal decision in the near future. However, based on
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past decisions on similar requests, there does not appear to be an opportunity under Chapter 120 for the public or
any external party to intervene in licensure matters. The Agency has contacted all those who have inquired about
the Manor Care change of ownership applications and will continue to respond to questions and provide
information.

Private Equity Firms

Staff of the Agency’s Inspector General and Medical Program Integrity offices used the State Department's website
to conduct research of Florida nursing home corporate affiliates. Conclusions reached found "Complex corporate
relationships make it difficult to impossible to unravel the ownership stakes and corporate affiliations for any Florida
skilled nursing facility....We were unable to determine if these corporations were connected with any known private
equity firms such as The Carlyle Group or Warburg-Pincus."

A review of Warburg Pincus’ website lists FHO Investments (FHP) among its portfolio. FHP is located in Tampa
and focuses on the skilled nursing home sector — specifically lease hold interests. When Beverly Enterprises left
Florida in 2001: FHP purchased its leased properties. FHP is not the license holder or operator of any of these
facilities. Nationwide it has leasehold interests in some 127 long term care facilities.

Specific to the Carlyle Group, no evidence was found that it is currently or was historically affiliated with any skilled
nursing facility or any affiliates of those facilities in Florida.

Also reviewed was information relative to corporate owners of facilities receiving a one-star overall rating in the
most Nursing Home Guide. This information alone did notreveal a correlation between the low ranking and
ownership.

Habana Health Care Center

Based on allegations for investment firms that cut staff after purchasing nursing homes, a specific review was
conducted for the Habana Health Care Center. Appendix R provides details of the Habana Health Care Center
cost report analysis.

Analysis of Habana Medicaid Cost Reports for the period between 1/1/2002 to 7/1/2007 shows:

o Direct Patient Care per diem rates steadily increased from $65.31 to $80.16 and reflect a 22.7% increase

« Indirect Patient Care per diem rates basically remained flat from $39.26 to $38.92 and reflect a less than 1%
decrease

o Operating per diem rates increased slightly from $29.28 to $30.69 and reflect a 4.8% increase

A review of the regulatory history of Habana Health Care Center shows no serious deficiencies have been cited in
the past three years and the only citation for staffing deficiencies occurred in February 2003 (Class 3 state
deficiency). Habana Health Care Center has not had any deficiencies in the past three years that resulted in state
sanctions, no fines, and no conditional license. It did have a federal civil monetary penalty for a citation in July 2004
related to protecting residents from hazards - the fine was $3,250.

The Nursing Home Guide indicates a ranking of “one star” in several areas for Habana Health Care Center. The
stars represent how the facility compares to other facilities in the inspection region using the CMS federal
deficiencies (see Nursing Home Guide discussion). All deficiencies have a point value, even a Class 3 (lower
level), so a facility can have a high score (few stars) based on a large number of lower level deficiencies even if
none resulted in sanction. That is the case with Habana Health Care Center.

Sea Crest Health Care Management

Although the nursing homes formerly operated by Beverly Enterprises do not have common ownership at this time,
the majority are managed by Sea Crest Health Care Management, LLC (Sea Crest), including Habana Health Care
Center. Sea Crest is affiliated with 56 nursing homes in Florida. During the fiscal year, July 1, 2006 through June
30, 2007, these nursing homes were cited for 734 deficiencies, an average of 14 deficiencies per facility. The
statewide average deficiencies per nursing home are 11.5. The majority of deficiencies cited in the Sea Crest
nursing homes were not classified as serious violations; however 18 of the deficiencies were classified as serious
deficiencies (G or higher, refer to Appendix B) and involved ten facilities. Staffing information reported to the
Agency shows Sea Crest facilities have generally met current required staffing levels. Since July 2005, 18 facilities
were cited staffing deficiencies; two facilities had staffing deficiencies classified as serious violations.
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Conclusions

The quality of a nursing home depends upon the adequacy of funding available to provide care; the adequacy of
regulatory oversight and enforcement authority; and the willingness and ability of the service provider to attend to
the details of staff and patient care management. Although it would be helpful to understand the ultimate
connection between a nursing home and other related organizations and affiliates, the Agency has significant
regulatory authority within the current licensing and certification framework. Remedies are available to take action
when a nursing home licensee does not meet minimum standards. Based on the number of complaints submitted
to the Agency and outreach efforts, there appears to be good public knowledge of how to report concerns to the
Agency for investigation. There is no evidence to support that the quality of nursing home care suffers when a
facility is owned by a private equity firm or an investment company. Nevertheless, there are several
recommendations for changes the regulatory system that would enable further improvements.

Review of Recommendations

Several recommendations are reviewed through out this report and are re-stated below.

¢ Require a conditional license be issued and displayed regardless of any administrative challenge as a matter of
public transparency and timely notification. '

« Evaluate the appropriateness of the clear and convincing standard for regulatory violations in long term care
facilities. Given the vulnerability of the residents in nursing homes, an altered level of proof may be prudent,
similar to the federal standard.

+ Review components of the Nursing Home Guide including staffing information, quality measures, satisfaction
results, and the methodology for comparing deficiency results for nursing homes.

+ Improve the availability of staffing information and inspection reports to the public.

+« Commission a statistically sound analysis to evaluate correlations between nursing home quality and
characteristics.

+ Review the sufficiency of regulatory oversight of nursing home alternatives providing care to persons who
qualify for nursing home placement including assisted living facilities and adult family care homes.

¢ Expand the definition of controlling interest based on shifts in ownership structures to include all subsidiary
operations. Controlling interest information should also be readily available to the public. In order to effectively
manage the volume of information and changes in relationships it is critical that all health care licensees
maintain current controlling interest information using an online reporting mechanism.

+ Revise the definition of Change of Ownership to include a 45% change in any licensee type (not just a
corporation), and replacing the two-year cumulative period with a requirement that a licensee must submit any
change in controlling interest to AHCA within 21 days.

+ Authorize a Provisional license for Change of Ownership applicants to allow a brief period for the new licensee
to demonstrate its ability to operate the facility before final licensure is determined, similar to the assisted living
facility statute.

+ Consider an increase in the qualifications for a Change of Ownership applicant including financial, quality and
resources.

» Revise Medicaid provisions to assign successor liability when a Change of Ownership occurs.
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