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SUBCHAPTERI

DEFINITIONS, SCOPE, JURISDICTION, AND
RECOGNITION OF JUDGMENTS

767.001 Definitions. In this chapter:

(d) Legal separation (formerly divorce from bed and board).
(e) Custody

(f) For child support.

(g) For maintenance payments.

(h) For property division.

(i) To enforce or modify a judgment or ordewmimaction déct-

ing the family granted in this state or elsewhere.

()) For periodic family support payments.
(k) Concerning periods of physical placement or visitation

rightsto children, including an action to prohibit a move with or

(1) “Action affecting the family” means any of the followingthe removal of a child under 867.481 (3) (c)

actions:
(a) To affirm marriage.
(b) Annulment.
(c) Divorce.

(L) To determine paternity
(m) To enforce or revise an order for suppantered under s.

48.355 (2) (b) 4, 48.357 (5m) (3)48.363 (2), 938.183 (4)
938.355(2) (b) 4, 938.357 (5m) (apr 938.363 (2)
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(1b) “Court” includes the circuit court commissionshen to the jurisdiction of the courts of this state @®vided in s.
the circuit court commissioner has been authorized by law te ex&69.201or 801.05
cisethe authority of the court dras been delegated that authority (2m) CHiLb cusTopy. All proceedings relating to the custody
asauthorized by law of children shall comply with the requirements of 822

(1d) “Department” means the department of children and History: 1975 c. 391977 c. 4491979 c. 3.50; 1979 c. 196352 Stats.1979

families $.767.01;1987 a. 271993 a. 3262005 a. 443s.10t0 13,
- . X . i NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory
(1f) “Divorce” means dissolution athe marriage relation notes.
ship, Cross—reference: See s765.001for provision as tdntent and construction of this

“ . T . . . chapter.
(19) Ele(_:tronlc communication” means tm[_w”ng Wh|Ch.a _ Thetrial court has broad authority emforce its family court judgments and may
parent and his or her child communicate by using communicati@mployany remedy customarily available to courts of equityvas appropriate to

i il directthe defendant to pay the plaifitif medicalexpenses when the defendant had
tC_)OlS such as th.e teleDhone’.eleCtron.lc mail, instant mess.aglﬁgtonverted an insurance policy as ordered under a divorce decree. Fbien
video conferencing or other wired or wireless technologies via tg@va. 2d 56257 N.W2d 861(1977).

Internet,or another medium of communication. Whena husband complied with the original court order to make property division

“ : ” : : ipstallmentpayments, the court had no authority to order the husband tth@ay
(1m) “Genetictest” means a test that examines genetic Manite:s income tax on istallments. rigsht v. Wright, 92 Wis. 2d 246284 N.W2d 894

erspresent on blood cells, skin cells, tissue cells, bodily fluid celto79).
or cells of another body material for the purpose@termining Whenpossession of the pargyhomestead was awarded by the divorce judgment

ot i ; to the wife to be sold upon her death with the proceeds divided betiegzarties,
the statistical prObablllty of an a”eged fatthatemlty the family court and probate court had concurrent jurisdiction. Morrissefeis-

(1s) “Joint legal custody” means theondition under which sette,99 Ws. 2d 467299 N.W2d 590(Ct. App. 1980).

h parti hare | | nd neitheaty’s | | A circuit court does not have subject matter jurisdiction in a divatien to deter
bot parties share legal Cusmdy and ne y'S ega CUStOdy mine attorney fees between attorney and client that the attorney continues to repre

rightsare superigrexcept with respect to specifiddcisions as Set sentin the divorce action. StaseyStasey168 Ws. 2d 37483 N.W2d 221(1992).
forth by the court or the parties in the final judgment or order  Thejoinder of divorce and contract actions between spouses is not required. Caul
(2) “Legal CUStOdy” means: field v. Caulfield,183 Wis. 2d 83515 N.W2d 278(Ct. App. 1994).

.. Whenone party to a divorce dies during the action the court fosissliction,
(a) With respect to any person granted legal custody of a chiltiudingjurisdiction to enforce prior orders. Soch&echa183 Ws. 2d 390515

otherthan a county agency or a licensed child welfare agentyV.2d337(Ct. App. 1994).

: ihili i iai An injunction against anan, whose petition to establish himself as father of 2 chil
underpar (b), the right and responsibility to make major deCISlontﬁen had been denied, to stay away from the children until they reach age 18 was

concerningthe child, except with respect to specified decisions @ghin the courts power to enforce its judgments and orders. Paternity of C.A.S. &

setforth by the court or the parties in the final judgment or ordé#.D.S.185 Ws. 2d 468518 N.W2d 285(Ct. App. 1994).

.. A divorce action terminates on the death of a spouse. After the death an order pro
(b) With respect to the department or a county agency Spec'ﬂﬁﬁting an act in regard to marital property entered in the divorce may not be enforced

in s.48.56 (1)or a licensed child welfare agency granted legal cushderch. 767. As the parties are legally married at the time of death, the sole remedy

i i ihiliti ifi r resolving disputes over marital property lies under s. 766.70. 8d8beha204
205%5{1612)chlld,the rights and responsibilities specified under %’.ﬁ& o0 474555 NW2d 152(Ct. App. 1096)95-1641

A family court has jurisdiction to hear equitable claims against 3rd parties that
(2m) “Major decisions”includes, but is not limited to, deci affectthe rights of parties to a divorce, such as a claim against a 3rd-patipltite
; ; o : . Of property claimed to actually be part of the marital estate. ZaKabel,210 Ws.
S|onsregard|ng_ consent to mampnsent to_enter mllltary ser\/_lce,Zd 336 565 N.W2d 240(Ct. App. 1997)96-3092
consento obtain a motor vehicleperatots license, authorization — Thereis no authority in this chapter atiow a name change for children in a divorce

for nonemegency health care and choice of school and religioagtion. Jocius vJocius218 Ws. 2d 103580 N.W2d 708(Ct. App. 1998)96-2746
“ . " . . A cause of action under s. 766.70 requires that the complained of conduas arise
(5) “Physicalplacement” means the condition under whach a result of the marital relationship and a breach of the good faith duty between
party has the right to have a child physically placed with plaaty =~ spouses.Once a divorce is commenced, tt@m must be resolved in divorce court.
: T : cause of action between spouses arising outside the marital relationship, such as
andhas the ”ght and _responsmlllty to make_' du”ng th,at pla(‘?stockbroker—client relationship, does not fall withiry86.70 and may be main
ment,routine daily decisions regarding the clildareconsistent  tainedindependent of the divorce. Knafeldain Bosworth, Inc224 Ws. 2d 346

i i isi i 591N.W.2d 611 (Ct. App. 1999)98-0067
with major decisions made by aperson havmg Iegal CU.StOdy Chapter822, the Uniform Child Custody Jurisdiction Act, does not, in and of itself,

(6) “Solelegal custody” means the condition under which ong&tablisha suficient statutory basis for personal jurisdiction over a nonresident
party has legal custody defendantn a paternity proceeding. Paula M.SNeal A. R.226 Ws. 2d 79593

h . . ) N.W.2d 486(Ct. App. 1999)98-1158
History: 1987 a. 3551995 a. 100279, 404, 1997 a. 327, 35; 2005 a. 1742005 ; f . - ) " .
a.443ss.7, 8, 15, 16, 2007 a. 20 A common law action for unjust enrichment cannot be litigated in a divorce action.

NOTE: 1987 Ws. Act 355 which created this section, an@005 Ws. Act 443 Dahlkev. Dahlke, 2002 WI App 28258 Ws. 2d 764654 N.W2d 73 02-0194

which affected this section, contain explanatory notes. . . .
Sub.(2m) confers the right to choose a childligion on the custodial parent. 767.041  Full faith and credit; comity . (1) ACTIONS IN
Langev. Lange, 175 Ws. 2d 373N.W.2d (Ct. App. 1993). COURTSOF OTHERSTATES. (@) Full faith and credghall be given

A custodial parens' right to make major decisions for the children does not gi i i i ideckh
thatparent the right to decide whether the actions of the noncustodial parent-ar ' all courts of this state to a JUdgment in any actl 9 the

e eon . . . .
sistantwith those decisions. 86d v DeHahn 214 We. 2d 221571 Nwad 186Gt Tamily, except an action relatin child custodyby a court of
App. 1097),96-3642 competeniurisdiction in another state, territoiyr possession of

Sub.(1) (i) allows all actions to modifg judgment in an actionfatting marriage  the United States, when both spouses persona"y appear or when
to be commenced in any court having jurisdiction under s. 767.01. 68&tty 106. the respondent has been personally served. Eull faith and credit
shallalso be given in all courts of this state to the amount of arrear
farmil agesowed for nonpayment or late paymentaothild support,

ams't?)"ry, 2005 5. 443 family support, or maintenance payment under an order issued by

NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory acou,rt of compe;ent jurisdiction in a”(_’thef state, terrtonpos .
notes. sessiorof the United States. A court in this state may not adjust

the amount of arrearagesved except as provided in&7.59
767.01 Jurisdiction. (1) GENERALLY. The circuitcourts (1m).
have jurisdiction of all actions #cting thefamily and have (b) Full faith and credit shall be givenati courts of this state
authorityto do all acts and thingsecessary and proper in thoseo a determination of paternity mablg any other state, whether
actionsandto carry their orders and judgments into execution astablishedhrough voluntary acknowledgment or an administra
prescribedin this chapter Except as provided isubs.(2) and tive or judicial process.

(2m), jurisdiction may be exercised as provided undeBoh. (2) ACTIONSIN COURTSOF FOREIGN COUNTRIES. Any court of
(2) PATERNITY AND CHILD SUPPORT. In an action to establish this state may recognize a judgment in any actidectihg the
paternityor to establish or enforce a child support obligation, ifamily involving Wisconsin domiciliaries, except an action relat
regardto a child who is the subject of the action, a person is subjex to child custodyby a court of competent jurisdiction in a-for

767.005 Scope. This chapter applies to action$eafing the
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eign country in accordance with the principles of internationar67.117 Prohibited acts during pendency of action.
comity. (1) ProHiBITIONS. In an action décting the familythe petitioner

(3) CHILD cusTopyAcTIONS. All matters relatingo the efect  uponfiling the petition, the joint petitioners upon filing the joint
of the judgment of another court concerning child custody apgtitionand the respondent upon service of the petition are prohib

governecby ch.822 ited from doing any of the following:
History: 1977 c. 1051979 c. 3%.50; 1979 c. 352.39; Stats. 1979s.767.21; (@) Harassingjntimidating, physically abusing or imposing
1989 a. 2121993 a. 4812005 a. 443.82; Stats. 2005 s. 767.041. anyrestraint on the personal liberty of theaer party or a minor

Full faith and credit is not applicable whadecree or judgment is obtained in a .} ; B :
jurisdiction outside of the U.S. Estate of Skef,65 Wis. 2d 199222 N.wzd 628 child of either of the parties.

A Witic(?n§in courr1t has equiiablfe thjritsdig'tiommr:jdg issuefftgﬁm%igtenantﬁe and (b) If the action is one under&7.001 (1) (g)b), (c), (d), (h),
propertydivision when an out-oi-state divorce judgment raisacaress tose or (j), encumbering, concealing, damaging, destroying, trans
issues. Hlaeuser vHaeuser200 Wis. 2d 750 548 N.W2d 750(Ct. App. 1996), ferr(ir)19, or otherwisge disposing %f prope?tygowned b{/ egi]ther or

both of the parties, without theonsent of the other party or an
767.055 Uniform Divorce Recognition Act. (1) Errect orderof the court, except in the usual course of business, in order
OF FOREIGNDIVORCE BY STATEDOMICILIARY. A divorce obtaineth 0 secure necessities, or in order to pay reasonable costs and
anotherjurisdiction is of no force or ffct in this state if the court €xpense®f the action, including attorney fees.
in the other jurisdiction lacks subject matter jurisdiction to hear (c) Unless the action is one under&7.001 (1) (gpr(h), with-
the case because bgthrties to the marriage were domiciled irout the consent of the other party or an order of the court, establish
this state at the time the proceeding for the divorce was coing a residence with a minor child of the partegside the state
menced. or more than 150 miles from the residence of the other party within

(2) ProoF. Proof that a person obtaining a divorcaimther thestate, removing a minor child of tiparties from the state for
jurisdictionwas domiciled in this state within 12 months prior téhorethan 90consecutive days, or concealing a minor child of the
the commencement of the divorce proceeding and resumed r@grtiesfrom the other party
dencein this state within 18 months after the det¢he persors (2) DuRrATION OF PROHIBITIONS. The prohibitions under sub.
departurefrom this state, or that at all timedter the persor’ (1) shall applyuntil the action is dismissed, until a final judgment
departurerom this state and until the perseméturn the person in the action is entered, or until the court orders otherwise.

maintaineda place of residence within this state, is priize (3) VioLaTioNs. (a) Except as provided in pén), a party who
evidencethat the person was domiciled in tisgate when the violatesany provision of sul{1) may be proceeded againsider
divorce proceeding was commenced. ch.785for contempt of court.

(3) ConsTRuUCTION. This section shall be interpreted and (b) An act in violation of sul{1) (c)is not a contempt of court
construedso as to dééctuate its general purpose to make uniforii the court finds that the action was taken to proterty or a

thelaw of those states that enact it. minor child of the parties from physical abuse by the other party
(4) TiTLE. This sectionmay be cited as the Uniform Divorceandthat therewas no reasonable opportunity under the circum
RecognitionAct. stancedor the party to obtain an order under si@).authorizing
History: 1977 c. 1051979 c. 3%.50; Stats. 1979 s. 767.22993 a. 4862005  the action.
a. 443s.85; Stats. 2005 s. 767.055. History: 1993 a. 782001 a. 612005 a. 44%s.51, 64; Stats. 2005 s. 767L1.

Comity cannot be accorded a Mexican decree idlomicile existed in that foreign

jurisdiction. Estate of Stéke, 65 Ws. 2d 199222 N.W2d 628(1974). 767.127 Financial disclosure. (l) REQUIRED DISCLOSURE.

In an action décting the family except an action tofaim mar
riageunder s767.001 (1) (a)the court shall requireach party to

SUBCHAPTERII furnish, on standard forms required by the cofuf,disclosure of
all assets owneith full or in part by either party separately or by
PROVISIONS OF GENERAL APPLICHON the parties jointly Disclosuramay be made by each party individ
ually or by the parties jointly Assets required to haisclosed
767.105 Information from the office of family court include, but are not be limited to, real estate, savings accounts,

commissioner. (1) INFORMATION ON AVAILABLE SERvicEs. Stocksand bonds, mortgages and notes, life insuramtieement

Uponthe filing of an action &écting the familythe ofice of fam  interests,interest in a partnership, limited liability compaioy

ily court commissioner shall inform the parties of any serviceggrporation,tangible personal propertfuture interests whether

including referral services, téred by the dfce of family court vestedor nonvested, qnd any other flnanc_lal interest or source.

commissionerand by the director of familgourt services under The court shall alseequire each party to furnish, on the same- stan

S.767.405 dardform, information pertaining to all debts and liabilities of the
(2) OTHER INFORMATION ON REQUEST, Upon request of a party parties. The formused shall contain a statement in conspicuous

to anaction afecting the familyincluding a revision of judgment Print that complete disclosurf assets and debts is required by
or order under s767.4510r 767.59 law and deliberate failure to provide complete disclosure consti

tutesperjury The court shall require each party to attach to the
tch ide th v with written inf f fob disclosureform a statement reflecting income earned to ttate
Ic())l:/v% a%i,g)m\r/(lj eriatg Poa{h)/evz\gctixrlcggmec;{cr:g%'Ion on thecurrent year and the most recent statement undérg5(1)
g, pprop - ) : . (a)that the party has received. The court may on its own initiative

1. The procedure for obtaining a judgment or order in thghdshall at the request of either party require the parties to furnish
action. copiesof all state and federalcome tax returns filed by them for

2. The major issues usually addressed in such an action.the past 2 yearsand may require copies of those returns for prior

3. Community resources and family court serviaeailable Yyears.
to assist the parties. (1m) HEALTH INSURANCE INFORMATION FOR MINOR CHILD. In

4. The procedure for setting, modifying and enforcing chif@ny action afecting the family thatnvolves a minor child, the
supportawards or modifying and enforcing legal custody drourtshall require, in addition to the disclosure under l)bthat
physicalplacement judgments or orders. eachparty furnish the court with information regarding tpes

(b) The ofice of family court commissioner shall provide aﬁjﬂdcoits ofa;}ny health |n|surance pﬁhues or pI_ansTtrk]]at gfmrefxﬂ
party, for inspection or purchase, with a copy of the statutory prb'foUgh each party'employer or other ganization. This discle

visionsin this chapter generally pertinent to the action. sureshall include a copy of any health care policy or plan that
History: 1977 c. 105271, 447, 449 1979 ¢. 325.50, 1987 a. 3552001 a. 61 amesthe child asa beneficiary at the time that the disclosure is

2005a. 443s.43; Stats. 2005 s. 767.105. filed under sub(2).

(a) The ofice of family court commissioner shall, with or with
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(2) FiLING DIscLOSURE FORMs. Disclosure forms required 767.17 Review of circuit court commissioner deci -
underthis section shall be filed within 90 days after the service sions. A decisionof a circuit court commissioner under this
summonsor the filingof a joint petition or at a time ordered by thechapteris reviewable under §57.69 (8)
court. Information on the forms shall be updated on the record tddgtggi 2%%%5\/\7- 4:3 243 which affected thi ) , |
the date Of hearlng. notes. : S. Act 3 which affected this section, contains explanatory

(3) CONFIDENTIALITY OF DISCLOSEDINFORMATION. (a) Except
asprovided in par(b), information disclosed under this sectior767.18 Actions to affirm marriage. If the validity of amar
andunder s767.54is confidential and may not be made availablgageis denied or doubted by either of the parties the other party
to any person for any purpose other than the adjudication, appasy commence an action tofiafn the marriage. Thaudgment
modification,or enforcement of judgment of an actiofeafing in an action to dirm marriage shall declare tmearriage valid or
the family of the disclosing parties. annulthe marriage, and =onclusive upon all persons concerned.

(b) The clerk of circuit court shall provide information from76';“§t8°ry3 1979 c. 3%.50; Stats. 1979 s. 767.02005 a. 443.24; Stats. 2005 s.
courtrecords to the department unde$%.40 (2) (p) o

(4) FAILURE TO TIMELY FILE. If either party fails timely to file

a complete disclosure statement as required by this section, the SUBCHAPTERIII
court may accept as accurate any information provided in the
statemenbf the other party or obtained unde#8.22 (2my the GENERAL PROCEDURE

departmenbr the county child support agency undes%53 (5)

(5) FAILURE TO DISCLOSE; CONSTRUCTIVE TRUST. If @ party 762501 civil procedure generally governs.  Except as
intentionallyor negligently fails to dis_close i_nformation require therwiseprovidedin the statutes, ch801to 847 govern proce
by sub.(1) and as a result any asset with a fair market val@8@ e and practice imn action décting the family Except as pro
or more is omitted from the final distribution of propethe party \;idedin this chapterchs.801 and802 apply to the content and
aggrievedby the nondisclosure may at any time petition the COy4fym of thepleadings and summons in an actideaing the farn
grantingthe annulment, divorce, or legal separation to detare ily.
creationof a constructive trust as to all undisclosed assets, for thgjstory: 2005 a. 443
benefitof the parties and their minor or dependent children, if anyNOTE: 2005 Wis. Act 443 which affected this section, contains explanatory
with the party in whose name the assets are held declared e

constructivetrustee. Thérust shall include such terms and cendi o '
tionsas the court may determine. The court shall grant the petiti -205 Parties; title of actions. ~ (1) ParTiEs. The party
Nijiating an action décting the family is the petitioneiThe party

kjlp)onaflndlng of a failure to disclose assets as required under éres'pondingto the action is the respondent. Al references to

History: 1977 c. 1051979 c. 32s50,92 (4} 1979 ¢.196 1979 c. 353.39; Stats.  PlaiNtiff” in chs.801t0 807 apply to the petitioneand all refer

1979s. 767.271985 a. 291987 a. 4131993 a. 12, 481 1995 a. 2%.9126 (19) encesto “defendant” in chs301to 807 apply to the respondent.
1995 a. 201404 1997a. 27 35, 191; 2001 a. 1661, 105 2005 a. 443s.68, 121,  Both parties may initiat¢he petition together by signing and filing
12'303425.22000055\,3\‘.87%70}153 which affected this section, contains explanatory ajoint petition. The parties to a joint petition are joint petitioners.
notes. ' ' The parties to a joint petition shall state in the petition that both

In theevent of a property division determined by arbitration, the closing of the arlartiesconsent to personal jurisdiction and waive service of sum
trationrecord does not create a categorical exceptiater sub. (2) to alter the gen mons.

eralrule of valuing property at the date of divorce, although the closing of the-arbitra 2) W Th
tion record could serve as the date of valuation. Frankeanke, 2004 WI| 868 (2) WHENTHE STATEIS A REAL PARTY IN INTEREST. (@) The state

Wis. 2d 360 674 N.w2d 832 01-3316 is a real party in interest within the meaning d@3.01for pur
posesof establishing paternitysecuring reimbursement afd
767.13 Impoundment of record. Except as provided in s. paid, futuresupport and costs as appropriate in an actfectaig
767.127(3), the record or evidence in an actiofeefing the farn  the family in any of the following circumstances:
ily may not be impounded, and access to the record or evidencel. An action to establish paternity whenever there is a com
may not be refused, except by written order of the court for goptktedapplication for legal services filed with the chddpport
causeshown. No person may permit a copy of any impoundgidogramunder s49.220r whenever 67.80 (6mr (6r) applies.
recordor evidence, or the substance of the record or evidence, t02 An action to establish or enforaechild support or mainte

betaken by any person other than a party to the actibis@r her npanceobligation whenever there is a completed application for

attorneyof record, unless a court orders otherwise. legalservices filed with the child support program undéi9s22
History: 1977 ¢.105 273 1979 c. 3%.50; 1979 c. 35%.39; Stats. s. 767.19; :
20054, 3'435.76; Stats. 2005 5. 76713, 3. Whenever aid under 48.57 (3m)or (3n), 48.645 49.19

NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory OF 49.45is provided on behalf of a dependent child or benefits are

notes. providedto the childs custodial parent under 48.141t049.161
o o 4. Whenever aid under 48.57 (3m)or (3n), 48.645 49.19
767.16 Circuit court commissioner or law partner; or 49.45has, in the past, been provided on behalf of a dependent

when interested; procedure. A circuit court commissioner child, or benefits have, in the past, been provided to the shild’
assistingn matters decting the family or a member of the com custodialparentunder ss49.141t049.161, and the child family
missioner’slaw firm may not appear in any actiorfeafting the is eligible for continuing childsupport services undds CFR
family in any court held in the county in which the ciraegurt 302.33
commissioneis acting. If a circuit court commissioner aman: (b) 1. Except as provided in sulftl, in any action décting
berof the commissionés law firm is interested in an actiafiect-  the family under a child support enforcement program, an-attor
ing the family ancho other circuit court commissioner is avail neyacting under $19.220r59.53 (5) including any district atter
able,the presiding judge shall appoint an attorney to act as cirauély or corporation counsel, represents only the state. Child sup
courtcommissioner in that action. The appointed attorney shpbrt services provided by an attorney as specified ir(g@gto not
take and file the oath and receive tiwenpensation provided by createan attorney—client relationship with any other party
law. 2. Subdivisionl. does not apply to aattorney who is
767260001 & Bro00n & ag (Y1979 ¢ 1TBLIT9 ¢. 352,39 Stats. 1979 5. employedby the department under49.220r a county under s.
NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory 59'53(5) or(6) (a)to act as, th,e guardmn.ad litem of the minor child
notes. for the purpose of establishing paternity
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(3) TiTLE oF AcTIoNs. An action afecting the family (h) That during the pendency of the action, the parties are pro
describedn s.767.001 (1) (ajo (d) or (g) to (k) shall be entitled hibited from, and may be held in contempt of courtHiarassing,
“In re the marriage of A.B. and C.D.”, except that an independémiimidating, physicallyabusing or imposing any restraint on the
actionfor visitation under s(67.43 (3)shallbe entitled “In re visi  personaliberty of the other party or a minor child of either party

tationwith A. B.”. An action aﬁegting “the family described i . (i) Ifthe action is one under257.001 (1) (aXb), (c), (d), (h),
767.001(1) (f) or (m) shall be entitled Hln re the support of A-B-”-or (i), that during the pendency of the action, withoutdtwesent
A child custody actioshall be entitled “In re the custody of A.B.”. 5¢ the other party or an order of the court, the parties are prohibited

History: 1977 c. 4181979 c. 3%.50; 1979 c. 35%.39; Stats. 1979 s. 767.075; B ;
1983a. 2752202 (57)1987 a. 4131989 a, 311993 a. 326481 1995 a, 25,9126 10M, and may be helth contempt of court foencumbering, con

(19), 1995 a. 201275 289, 404 1997 a. 35105 2005 a. 443s.30,32,37,81;2007  cealing,damaging, destroying, transferring, or otherwise dispos
a.20 ing of property owned by either or both of the parties, except in

Whenparents each own a 1/2 interest in the future proceeds of real estate an i i e f
statecontributes to child support, the court may not otblercustodial parent to pay ‘m usual course of business, in order to secure necessities, or in

child support in the form of an accumulating real estate lien in favor of the state. S@kglerto pay reasonablosts and expenses of the action, including

exrel. v Reible,91 Ws. 2d 394283 N.W2d 427(Ct. App. 1979). attorneyfees.
A mother is a necessary party in a paternity action brought by the state. Paternity,. . .
of Joshua E171 Ws. 2d 327491 N.W2d 136(Ct. App. 1992). (i) Unless the action is one unde767.001 (1) (gpr (h), that

A mothets and child interests in a paternigction are not sficiently identical  during the pendency of the action the parties are prohibited from,
to placethem in privity for the purpose of res judicata. Chad M.®&enneth J.Z.  andmay be held in contempt of court fdoing any of théollow-

194 Wis. 2d 690535 N.w2d 97(Ct. App. 1995). ; . .
Sub.(2) (b) [now sub. (2) (b) 2] allows a county corporation counsattas the "9 without the consent of the other party or an order of the court:

guardianad litem for a child ira paternity action so long as he or she only represents 1. Establishing a residence with a minor child of the parties

the child and does not represent the state in the action. Chad M@énnweth J.Z. i i i
194 Wis. 2d 690535 N.W2d 97(Ct. App. 1995). outsidethe state or more than 150 miles frombgidence of the

Becausen child hasa right to bring an independent action for paternity under cherparty within the state.

767.45[now s. 767.80], if the child wasot a party to an earlier state instituted pater 2. Removing a minor child of the parties from the state for
nity action, it would be a violation of the chiédtlue process rights to preclude the

child from litigating the paternity issue. Mayonia M.MKieth N.202 Ws. 2d 460 morethan 90 consecutive days.
551N.W.2d 34(Ct. App. 1996)95-2838 3. Concealing aninor child of the parties from the other party

767.215 Initiating  action; petiton and  response (2e) RELATIONSHIP OF PETITIONTO COMPLAINT. All references

(1) InmaTION OF ACTION. () Either or botlof the parties to the o at_ complaint” in chs801to 807 apply to petitions under this

marriagemay initiate the action. The party initiating the action grection. ) )

his or her attorney shall sign the petition. Both parties or thejr (2m) SUMMONS, CONTENT. (&) Except as provided in p&b),

respectiveattorneys shall sign a joint petition. it only one party initiates the acti@nd the parties have minor
(b) The clerk of court shall provide without cheyto each per chlldren,the.summons _3_erv_ed on the othgr p_qrty. ) )

forth the percentage standard established by the depaumugrt Unders.767.105 (2)and of the contents of $48.31

s.49.22 (9)and listing the factors that a court may consider under 2. Shall be accompanied bydacument, provided without

S.767.51 (1m) chargeby the clerk of court, setting forthe percentage standard
(c) The clerk of court shall provide, without char to each establishecby the department under49.22 (9)and listing the

personfiling a petition showing that the parties have a minor chilfiactorsthat a court may consider undei767.51 (1m)

a copy of s767.41 (Lm)r a parenting plan form if a standéodm 3. Shall be accompanied by a copy of&7.41 (Im)r astan

for parenting plans is used in the county dard parenting plan form used in the coynpyovided without
(2) PeTiTION CONTENT. Exceptas otherwise provided, in anchargeby the clerk of court.

actionaffecting the familythe petition shall state: (b) If service is by publication, notification regardin®48.31

(a) The name and birthdate of the parties, the date and plaway consist of reference® the statute numbers and titles, and
of marriage, and the facts relating to the residence of both partisformationrelating to the percentage standard and the factors and

(b) The nameand birthdate of each minor child of the partie§ompletingand filing parenting plans need not be provided.
and each other child born to the wife during the marriage, and (3) Service. If only one party initiates the action, the other
whetherthe wife is pregnant. shallbe served under cB01and mayserve a response or counter

(c) If the relief requested is a divorce or a legal separationdi@im within 20 days after the date of service, except djoas
which the parties do not file a petition unde767.315 (2)that tionsof jurisdiction may be raised at any time priojudgment.
the marriage is irretrievably broken,,calternatively that both Serviceshall be made upon the petitionand the original copy
partiesagree that the marriage is irretrievably broken. of the response shall be filed in court. If the parties together initi

(cm) I the relief requested is a legal separation and the parti§ the action with a joint petition, service of summonsios
havefiled a petition under §67.315 (2)that both parties agree "equired.
that the marital relationship is broken. (4) EXTENSION OF TIME FORSERVICE. (a) Except as provided
(d) Whether an action for divorce or legal separation by eithiér pat (b) and s.767.815 extension of time igoverned by s.
of the parties has beenaaty time commenced, or is pending ir801.15(2).
any other court, in this state or elsewhere. (b) The court mayuponthe petitioneis demonstration of good
(dm) Whether either party was previously married and, if s6auseand without notice, order one additional 60—day extension
the manner in which the marriage was terminated, and, if ternfir service of the initial papers in the action if the extension motion
natedby courtjudgment, the name of the court that granted th&made within 90 days after filing the initial papeftthe exten
judgmentand the time and pladie judgment was granted, if sSionmotion is not made within the 90-day period, the coay
known. grantthe motion only if it finds excusabieeglect for failure to act
(e) Whether the parties have entered into a written agreem@fflgood cause shown for granting the extension.
asto support, legal custodgndphysical placement of the chil  (5) SoCIAL SECURITY NUMBERS. (a) When the petitioander
dren,maintenance of either partyr property division. If so, the this section is filed with the court, the party filitige petition shall
written agreement shall be attached. submita separate form, furnished by the court, containingfall
(f) The relief requested. If the relief requestedl lisgal sepa  the following:
ration, the petition shall state the specific reason for requesting 1. The name, date of birth, and social security number of each
thatrelief. party.
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2. The name, date of birth, and social security number of egmyer’'sincome and the requirements underes’.34 (2) (am) 1.
minor child of the parties and of each child born to the wife durinig 3. are satisfied.
the marriage. (d) Requiring either party to pay for the maintenance of the
(b) A form submitted under this subsection shalirtzéntained otherparty Maintenance under this paragraph may include the
with the confidential information required under767.540r expensesnd attorney fees incurred by the other party in bringing
maintainedseparately from the case file. The form may be disr responding to the actionfatting the family
closedonly to the parties and theittorneys, a county child sup  (e) Requiring eithemarty to pay family support under s.
portenforcement agencgnd any other person authorized by lawg7.531
or court order to have access to the information on the form. (f) Requiring eitheparty to execute an assignment of income

History: 1971 c. 2201977 c. 1051979 c. 3%s.50, 92 (4) 1979 c. 1961979 i ot
¢.3525.39, Stats. 1979 5. 767085985 a. 291987 a. 332.64 1987 a, 355403 Unders.767.750r an authorization for transfer undef767.76

1989a. 3156, 132 1993 a. 78481; 1995 a. 2%.9126 (19) 1995 a. 201404 1997 (9) Requiring either party or both parties to pay debts or per

:: 13%2001 a. 612005 a. 443s.31,461049, 71,83, 84; Stats. 2005 s. 767.215)07 form other actions in relation the persons or property of the par

NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory UES.
notes. (h) Notwithstanding sst67.117 (1) (b)and767.215 (2) (i)

. . prohibiting either party from disposing of assets within the juris
767.217 Notice to Child Support Program. (1) NOTICE diction of the court.

OFPLEADING ORMOTION. In an action décting the family in which ; - ; ; ;
eitherparty is a recipient of benefits under48.141to49.161or 0 Rqulrlng counseling of .ellther.party or both parties. .
aid under s48.64549.19 or49.45 each party shall, either within _ (K)_Subject to s767.85 requiring either party or both parties
20 days after serving the opposite party with a motion or meadi[.%lmalntalrll minor children as beneficiaries on a healbrance
requestinghe court to order or to modify a previous order relating®''¢y 0" plan.. _ _
to child support, maintenance, or family support, or before filing (L) Requiring either party or both parties to execute an assign
the motion or pleading in court, servecapy of the motion or Mmentof income for payment of health care expenses of miner chil
pleadingon the county child support agency undéi%ss3 (5)of — dren.
the county in which the action is begun. (1_n) CONSIDERATIONS; STIPULATIONS; REVIEW. (@) Bef_ore

(2) NoTiceoF APPEAL. In an appeal of aaction afecting the Makinga temporary order under syf), the court shaltonsider
family in which support or maintenance of a child of any party fgosefactors that the couis required by this chapter to consider
atissue, the person who initiates the appeal siatifly the depart = Deforeentering a final judgment on the same subject matter

mentof the appeal by sending a copy of the notice of appeal to fRa@kinga determination under suid) (a)or (am), the court shall
department. consider the factors under?§7.41 (5) (am)subject to s767.41

(3) NoncompLIANCE. A judgment in an action fefcting the (5) (bm)

family may not be granted unless this section is complied with or (0) 1. If the courtmakes a temporary child support order that
acourt orders otherwise. deviatesfrom the amount of support that would be requiogd

History: 1977 c. 4181979 c. 3.50; 1979 c. 1961979 c. 352.39; Stats 1979 USing the percentagetandard established by the department

5.767.15;1983 a.27, 1987 a. 4131995 a. 2%.9126 (19) 1995 a. 201289, 404  unders.49.22 (9) the court shall comply with the requirements
1997a. 27352001 a. 612005 a. 443.72 Stats. 2005s. 767.2120072. 20 of 5 767.511 (1n)

. . 2. If the court finds by a preponderance of the evidence that

767.225 Orders during pendency of action. (1) Tempo- : . C :

RARY ORDERS. EXCEpt as %rrc)nvided inyoazz in an ac(tign gécting aparty has engaged in a pattern or serious incident of interspousal

thefamily the court mayduring the pendency of the action, mak gggéﬁ? dde?‘?ncég)?r? %q%e;??l)l%gggag%ggéog ?gmsgg p

just and reasonableemporary orders concerning the followin d ding ioi le leqal d iods of bh Y |

matters: rderawarding joint or sole legal custody or periods of physica
(&) Upon request of one partyranting legatustody of the p'acfm?nt%?ifagytfhe ﬁouf” shall Cprléé’\?tzlthg reduire

mentsof s.767. and, if appropriate, §67.
minor children to the parties joinflyo one party solelyrto arel 3. Ifthe courtor(ci)réu)it court c[c))Fr)an?ssioner requirés)o(nge) party
ative or agencspecified under §.67.41 (3)in a manner consis to cover the child under a health insurance policy or plan under

tentwith s.767.41, except that the court may order sole |eys b.(1) (K) Pt e
. : . , the court or circuit court commissiorstrall order the
tody without the agreement of the other party and without t ‘grtyto provide to the other party a health insurance identification
findings required under 56741 (2) (b) 2.An order under this cardfor the child. Sectio@67.513 (2m) (bjand(c) applies to a
paragraplis not binding on a final custpdy deFermlnatlon._ failure to comply with a temporary order under this subdivision.
(am) Upon the request of a pargranting periods of physical () Atemporary order under sufl) may be based upon the
placemento a party in a manner consistent witlf87.41 The —yen stipulation of the parties, subject to the approval of the

gourt sfthalltlznake a d?tfermngatlon under gasagrapg.wnhln 3% court. Temporary orders made by a circuit court commissioner
aysafter the request for a temporary order regarding periods gy pe reviewed by the court.

physical placement is filed. . .
Uponth t of i iods of electroni (2) NoTice oF MOTION FOR ORDER. Notice of motion for an
(@p) .pop rte request ©of a partgranting petrlots (')thgleg? Loln'c orderor order to show cause under s(i).may be served at the
communicatiorto a partyin a manner consistent wi ' time the action is commenced or at dimye after commencement

Thecourt or circuit court commissioner shall make a determing yshall be accompanied by afiddvit stating thebasis for the
tion under this paragraph within 30 days after the request fofeﬁuestfor relief.

temporaryorder regarding periods of electromiemmunication
is filed (3m) AVAILABILITY OF DOMESTIC ABUSE RESTRAINING ORDER.
' . . .. If a circuit court commissioner believes that a temporary restrain
(ﬁ_)b_NOW\;]'thStandlnlg ?3757-317”%) (c)fand7ﬁ7-_21_5 é_2)_(]) ing order or injunction under 813.12is appropriate in an action,
prohibitingthe removal of minor children from the jurisdiction okye circuit court commissioner shall inform the partiestrair

thecourt. _ _ right to seek the order or injunction and the procedure to follow
(bm) Allowing a party to move with or remove a child after ©n a motion for such a restraining order or injunction, the circuit
noticeof objection has been filed under767.481 (2) (a) court commissioner shall submit the motion to the court within 5

(c) Subject to s767.85 requiring either party or both partiesworking days.
to make payments fahe support of minor children, which pay Hist%y\:N 19275 c. 1_2119917967)118-751 5'11025(1 9179971 S §2g3609752 1(3;? s 92833%9%.
y . s. 2d xxxi ; C. c. 3%s50, c. 11, ;
mentamounts must be expressed as a fixed sum unless the p . 3525.39; Stats. 1979 s. 767.28983 a. 271983 a. 204.22; 1983 a. 447

havestipulated to expressing the amount as a percentage of a. 295.3202 (9) 1987 a. 355364, 413 1989 a. 2121991 a. 391993 a. 78
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481,490, 1995 a. 25s.7100h 9126 (19)1995 a. 70404 1999 a. 92001 a. 1661; Denialof the wifes motion for her husband to contribute to attorney fees to-prose
2003a. 130326, 2005 a. 174342, 2005 a. 443s.86t091; Stats. 2005 s. 767.225; cutethe wifes appeal was an abuse of discretion when the issues in the case were vig
2007a. 96 orouslycontested and ino way frivolous. Markham.Warkham 65 Wis. 2d 735

Cross Refeence: See also ctDCF 15Q Wis. adm. code. 223N.W.2d 616(1974).

A circuit court does not have subject matter jurisdiction in a di\awntien to deter
; : ; mine attorney fees between an attorney and client who the attoonéipues to rep
767.235 Trial or hearing on judgment. (1) BEFORE |esenin the divorce action. StaseyStaseyl68 Ws. 2d 37483 N.W2d 221(1992).

COURT. In an action décting the familyall hearings and trials to Nonmaritalassets may beonsidered in determining whether to order one party to
determinewhether judgment shall be granted, except hearln?trfgéit)o the othe's fees. Doerr.\Doert 189 Ws. 2d 112, 525 N.w2d 745(Ct.

. Pp. ]
unders. 757.69 (l) (p) 3.shall be before the Court'e.gtlmony .._Thepublic policy thatan innocent party who is the victim of overtrial should not
shall be taken by the reporter and shall be transcribed and filg@urdened with the payment of extra and unnecessary attorney fees occasioned by
with the record if so ordered hile court. Custody proceedingstheother party undedndrasek 126 Ws. 2d at 484, is equally applicable with respect

havepriority in being set for hearing. %OZ%LIJ\?W%I& %cé I(l)tgr_nlfzelezs. HottenrottHetsko, 2006 WI App 24298 Ws. 2d20Q

(2) APPEARANCEOF LITIGANTS. Unlessnonresidence in the
stateis shown by competemtvidence, service is by publication,767.251 Content, preparation, and approval of judg -
or the court for other good cause orders otherwise, both partiement. (1) CoNTENT. In an action d&ctingthe family if the court
actions decting the family shall appear upon the final hearing @rdersmaintenance payments or ottadiowances for a party or
trial. An order of the court to thatfett shall be procured e  childrenor retains jurisdiction ithose matters, the written judg
moving party and shall beserved upon the nonmoving partymentshall include a statement that disobedience of the court order
beforethe hearing or trial. No order is required in the case ofiipunishable under c85 by commitment to the county jair
joint petition. houseof correction until the judgmeiis complied with and the

(3) ExcLUSION FROM COURTROOM. The court may on its own costsand expenses of the proceedings are paid or until the party
motion, or on motion of any party to an actiofeating the family committedis otherwise dischged, accordingo law Final writ
excludefrom the courtroom all persons other than the parties, thtgih agreements and stipulations of the parties shall, unless set forth

attorneysand any guardians ad litem. in the judgment, be appended to the judgment and incorporated by
History: 2005 a. 443s.65, 67, 77, 93. reference.
NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory

(2) PreraraTION. The findings of fact, conclusions of laand
the written judgment shalbe drafted by the petitioner unless the
court otherwise directs, anshall be submitted to the court and
filed with the clerk of the court within 30 days after judgment is
granted.

(3) ArproVAL. The draft findings, conclusions, ajudigment
shallbe approved by all counsel appearing, including a guardian
ad litem and county child support enforcement agency attprney
andanyother person designated by the court or local rule. After

_(b) If one party receives services undef%220r SErvices pro pecessarppprovalsre obtained, the findings of fact, conclusions
vided by the state or county as a result of an assignment of inCOgR€,, and judgment shall be submitted to the court.

unders. 49.19 order the other party to pay any fee deable i, 5005 a 443s.169 170
unders.49.22 (6)or the cosbf services rendered by the state or NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory
county under $49.19 notes.

(2) PREACTION AND POSTACTIONFEES. Any amount ordered N . o I .
undersub.(1) may include sums for legal services rendered arf@’-264 Dismissal; vacation; substitution or with -
costsincurred priorto the commencement of the proceeding dféwal of attorney . (1) OPPORTUNITYTO RESPOND. An action
afterentry of judgment. affecting the family may not be dismissed undeB85.04 (1)

(3) To whowm paD. The court may order that the amount bgnlessall the parties who have appeared in the action have been

A0S -.—servedwith a copy of the notice of dismissal ahdve had an
paiddirectly to theattorney or to the state or the county prowdlngpportunityto file a responsive pleading or motion
servicesunder s49.220r49.19 who may enforce the order in its (2) ATTORNEY FEESAND OTHER AMOUNTS OWING .(a) Upon
name. - A oW .

(4) PAYMENT BY STATE ORCOUNTY. (a) Except as provided in makingan order for dismissal of, for substitution of attorney in,

UNTY. p P for withdrawal of attorney from, or for vacation of a judgment

par.(b), no court may order payment of costs under this section g%mtedin an action décting the familythe court shall, prior to

the state or any county which may be a party to the QC'[IOH.. orin its order grant separate judgment in favor of an attorney who
(b) The court may order payment of costs under this sectionfysappeared for a party to the action and in favor of a guardian

the department oits designee, whichever is appropriate, in agqjitem for a party or a child for the amount of fees disthurse

actionin which the courfinds that the record of payments angnentsto which the attorney or guardian litém is, in the cours

arrearage&ept by the department or its designesuibstantially judgment,entitled and against the party responsible for the fees
incorrectand that the department or its designeeféiesi to cor  gnddisbursements.

rectthe record within 30 days afthaving received information (b) Upon making an order for dismissalasf action dcting

thatthe court determines is $igfent for making the correction. : - ; :

History: 1977 c. 1051979 c. 3%5.50; 1979 ¢. 352.39; Stats. 1979 s. 767.262; thefamrlllyuor for vacation of a Judgmfer!t gr_anteld in the ortre
1983a. 271993 a. 481490, 1995 a. 201279, 404 1997 a. 2735, 252 2005 a. 443 courtshall, prior to or in its order of dismissal or vacation; pre
$5.99, 112 Stats. 2005 s. 767.241. servethe right of the state or a political subdivisiortlu state to

An allowance for the wife attorney fees was not excessive when it was obviospllectany arrearages, by an action unitkés chapter or under ch.
thatthe court reasonably believed that a considerable portion of the attorney fees e : P
attributableto the husband who, represented by 4 successive attorneys, caus;zg§I owed to thestate if either party in the case was a recipient of
needlesslyrotracted trial, made numerous defense motions, and prosecuted a maiel under ch49.
lessappeal. Martin vMartin, 46 Ws. 2d 218174 N.W2d 468(1970). History: 2005 a. 443s.33, 92, 114

An allowance of$1,000 attorney fees on appeal, after the award of a generousNOTE: 2005 Wis. Act 443 which affected this section, contains explanatory
propertysettlement, constitutedpenalty for appealing. Molloy. Wolloy, 46 Ws.  notes.

2d 682, 176 N.W2d 292(1970). . . Sub. (3) (a) [now sub. (2) (a)] is strictly construed to apply to theigeations
Attorneyfees on appeal depend on need, ability to pag whether there is a rea expresslyset forthin the statute, such as orders for dismissal, substitution of attor
sonableground for the appeal. KlipsteinKilipstein,47 Ws. 2d314 177 NW2d  neys,and vacation of judgments, in actiongeafing families. In other cases an
57(1970). actionto recover legal fees may be instituted. Kotecki & Radtke \SJBhnson]192
An order for attorney fees is enforceable by contempt. The court cannot ent&via. 2d 429 531 N.W2d 606(Ct. App. 1995).
judgmentin favor of the attorney directlyBefore a contempt order is issuéte The only reasonable meaning of sub. (3) (a) [now sub. (2) (a)] is that it gives the
defendantnust have notice of an application by the spouse to whofedhere pay courtauthorityto enter a judgment for the fees owed by the client to an attorney who
able. O’'Connor v O’Connor 48 Wis. 2d 535180 N.W2d 735(1970). is permitted by order of the court to withdraegardless when or if the client retains

notes.

767.241 Award of attorney fees and other fees and
costs. (1) CourTAUTHORITY. The court, after considerirtbe
financial resources of both parties, may do the following:

(a) Order either party to pay a reasonable améarrthe cost
to the other party of maintaining or responding to an acti@ctaf
ing the family and for attorney fees to either party
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anotherattorney to replace the withdrawing attorney in #mton. Kohl vDeWtt  orderwas rendered, any judgment or order enforcing or medify
R‘frssf fiéeeﬁ?fa fggﬁs\’!' uAepnpc:g?)?ZJion?éezzd fﬂz?gn(i“ 1‘%3‘1,\/'552 2‘2150328 ing theoriginal judgment or order shall specify that payments of
a ’ wa ' supportor maintenance, and payments of arrearages in support or

. . _maintenancef any, are payable to the department or its designee,
767.273 Allowances pending appeal. In an action déct whicheveris appropriate.

ing the family pending in appellatourt, an allowance for suit = i5 0™ 020" 151993, 326481 1995 a. 2791997 a. 272005 a. 443s.
money,counsefees, or disbursements in the court or for tempa@71p 20,126 Stats. 2005 s. 767.281.

rary maintenance or support paymentgtte spouse or the chil  venuefor a petition to modify or enforce an out-of-state custody decree is the
drenduring the pendency of the appeal may be made by the pr ptywhere the judgment is filed even though the judgment may be filed in any
trial court upon motion made and decided after entry obtter “EBhy.Sharp v Sharr185 Vis. 20 416518 NWzd Z54(Ct. App. 1904).

or judgment appealed from and prior to the return of the record to

appellatecourt. If the allowance is ordered before the appeal is SUBCHAPTERIV

taken,the order shall be conditioned upthie taking of the appeal

ggsrlts not efective until the record is transmitted to appellate ANNULMENT, DIVORCE, AND LEGAL SERRATION

History: 1975 c. 941977 c. 1051977 c. 18%.89; 1979 c. 3%.50; 1979 c. 352 . ) )
s.39; Stats. 1979 s. 767.39; Sup. Ct. Ordet6 Ws. 2d xiii (1988);2005 a. 443. 767.301 Residence requirements. No action to dfrm

T TE: 2005 Ws. Act 443 which affected this sect _ | marriageor for annulment under 67.001 (1) (apr (b) may be
notes. S. Act 443 which affected this section, contains explanatory o\ ghtunless ateast one of the parties has been a bona fide resi
dentof the county in which the action is brought for not less than
767.281 Filing procedures and orders for enforcement 30 daysnext preceding the commencement of the action, or unless
or modification of judgments or  orders. (1) AppLicasiL- theémarriagehas been contracted within this state within one year

ITv. This sectiorapplies to all enforcement or modification petj Prior to the commencement of the action. No action for divorce
tions, motions or orders to show cause filed for actiofecting  OF €9l separation under&57.001 (1) (cpr(d) may be brought
the family under s767.001 (1) (i) unlessat least one of the parties has been a bona fide resident of

(1m) GENERALLY. Except as provided in su), if a petition the county inwhich the action is brought for not less than 30 days

motion, or order to show cause requesting enforcement or modﬁ{sxtpreceding the commencement of the action. No aétion
cationof a judgment or order in an actiorfiezting the family that vorceunder s767.001 (1) (cjnay be brought unless at lease

of the parties has been a bona fide resident of this state for not less

wasgranted by a court his state is filed in a county other thar{pan(i months next preceding the commencement of the action.
the county in which the judgment or order was rendered, the pe IHistory: 2005 a. 443 27.

tioner or party bringing thenotion or order to show cause shall NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory
senda copy of the petitiormotion, or order to show cause andhotes.

summono the clerk of the court in which the judgment or ordey He s S o0 B e e D O o e afer e require
V\{aslrende.re.d- If a question arises as to WMhrt should exer entwas met. Siemering ﬁiemering&)% Wis. 2d 1.1, 288 N.W2d 881(Ct. App. a
cisejurisdiction, a conference involving both judges, all counsel9so).

andguardians ad litem may be convengdler s807.13 (3)to

resolvethe question. The petitioner shall send a copy of any ordér7.313 Annulment. (1) GROUNDS; WHEN SUIT MAY BE
renderecpursuant to theetition, motion, or order to show causeROUGHT. A court may annul a marriage upon any offtiiwing

to the clerk of the court in which the original judgmenbeder —grounds:

wasrendered. (@) A party lacked capacity to consent to the marriage at the

(2) SUPPORTORMAINTENANCE ORDERS. (a) Except as provided time the marriage was solemnized, either because obagause
in ch.769, if the petition, motion or order to show cause is fdpf mental incapacity or_lnflrmlty Or because of the influence of
enforcemenbr modification of a child support, family support o@lcohol,drugs, or other incapacitating substances, or a party was
maintenanceorder the petition, motion or order to show causéducedto enter into a marriage by force or duress, or by fraud
shallbe filed in the county in which the original judgmenboder  involving the essentials of marriage. Suit may be brought by

was renderedor in the county where the minor children resid€itherparty or by the legal representative of a party lacking the
unlessany of the following applies: capacityto consent, no later than one year after the petitioner

1. Al parties, including the stater its delegate if support, ©Ptainedknowledge of the described condition.
supportarrearages, costs or expenses are assigned undéy ch.. (b) A party lacks the physical capacity to consummate the mar
stipulateto filing in another county riageby sexual intercourse, and at the time the marriage was sol

2. The court in the county which rendered the original jud§Mnizedthe other party did not know of the incapaciBuit may
mentor order orders, upon good cause shown, the enforceme %prought by either party no later than one year after the petitioner

modification petition, motion or order to show cause to be filed motainedknowledge of the incapacity .
anothercounty (c) A party was 16 or lyears of age and did not have the-con

: . AP tof his or her parent or guardian or judicial approval, or a party
(b) If the parties have stipulated to filing in another coun n .
under par(a) 1, the petitionerr party bringing the motion or %sunder 16 years of age. Suit may be brought byiueraged

orderto show cause shall send a copy of the petition, motion; rtyor a parent or guardian at any time prior to the (RARAIA

; the age of 18 years, but a parent or guardian must bring suit
orderto show cause and the summemshe clerk of court in the "9 " Al .
countyin which the original judgment or order was rendered. W'tz;;] c')l'rr]1ee )ﬁ::ric::gc;bitslg;g%ilt;ir;gévfj?seﬂ;wse g;?ﬁ?if&;te Suit
c) If the court in the county which rendered the origjaéll ; Mt "
me(nt)or order clJertlars the pgtigo\év ;notion or order to Isgrjlowt)rcaumay be brought by either party within 10 years of the marriage,

g » éﬁceptthat the 10-year limitation shall not appirere the mar
to be filed inanother county under pda) 2, the petitioner or risge is prohibited because either party &asther spouse living

party bringing the motion or order to show cause shall attacha the time of the marriage and the impediment has not been
copy of the order when filing the petition, motion or order to Sho\‘\émovedunder $765.24

causein the other county

(4) SUPPORTAND MAINTENANCE PAYMENTS TO DEPARTMENT. [f
a petition, motion or order to show cause for enforcement or-mo
fication of a child support, family support or maintenance Ord’?fage
is filed andheard, regardless of whether it is filed and heard in g0y 1977 ¢. 1051979 ¢. 3255.50,92 (2} Stats. 1979 s. 767.02005 a. 443
county other than the county in which the original judgment as.22, 23, 145, Stats. 2005 s. 767.313.

(2) JUDICIAL PROCEEDING REQUIRED; NO ANNULMENT AFTER
ﬁ‘EATH. A judicial proceeding is required to annul a marriage. A
arriagemay not be annulled after the death of a party to the mar
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NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory action shall proceed as though no reconciliation period was
notes. attempted.

A remarriage, although unlawful inig¢onsin and dissolved through an annul : . )
ment,is suficient to terminate maintenance under s. 767.32 (3) [now s. 767.59 ( ]4H£%tgrz4 %5%;%502%%213777567 ?%3351979 €. 3.50; Stats. 1979 s. 767.082005

Therequirement that maintenance be terminated following remarriage is uncondi
tional. Falk v Falk,158 Ws. 2d 184462 N.W2d 547(Ct. App. 1990). . L .
Althougha marriage make “void,” the marriage governs the parties’ legal-rela767.331  Actions for certain interspousal remedies. If

tionsunless it is annulled. Sinai Samaritan Medical Cefterv McCabe 197 Ws. g spouse has begun an action against the other spouse under s.

20709 541 N.W2d 190(Ct. App. 1995)95-0012 766.70and either or both spouses subsequemilyy an action

underthis chapter for divorce, annulmentlegal separation, the

actionsmay be consolidately the court exercising jurisdiction

underthis chapter If the actions are consolidated, to the extent the

proceduraland substantive requirements of this chapterflict

with the requirements under&6.7Q this chapter controls. No

. ! . ctionunder s766.70may be brought by a spouse against the

for .12 months or more immediately prior to commencement of t erspouse while an action for divorce, annulment or legal sepa

actionand one party has so stated, the court, after hearing, s IOn is pending under this chapter

make a finding that the marriage is irretrievably broken fof pur yisiory: 2005 a. 44334,

posesof 5.767.35 (1) (b) 1. The prohibition under sub. (7) [now s. 767.331kommencingan action under
(b) Ifthe parties to a legal separation or divorce action have fgi10 i & duace, sviment o jega seperton acton s peging s consi

voluntarily lived apart for at leadt2 months immediately prior to

commencementf the action and if onlgne party has stated undef;g7 335 Waiting period for final hearing or trial. An

oathor afirmation that the marriage isretrievably broken, the actionfor divorceor legal separation may not be brought to final
court shall consider all relevant factors, including the- C'rhearingor trial until the first of the following occurs:

cumstanceghat gave rise to filing the petition and the prospect of (1) GeNERALLY. The expiration of 120 days after service of the

reconciliation,and proceed as follows: .. .. summonsand petition upon the respondent or the expiration of
1. If the court finds no reasonable prospect of reconciliatiofip days after the filing of the joint petition.

it shall make a finding that the marriage is irretrievably bré&en (2) EmeRGENCY. An order by the court, after consideration of

purposesof 5'767'_35 (1) () 1. . therecommendation of eircuit court commissiongedirecting an
2. If the courtfinds that there is a reasonable prospect of reégnmediatehearing on the petition for the protection of Health
onciliation, it shall continue the matter for further hearing nody safety of either of the parties or of any child of the marriage or
fewerthan 30 nor more than 60 days lateras soon thereafter asfor other emagency reasons consistent with the policies of this
the matter may be reached on the caucglendarand may sug chapter. The court shall, upogranting the orderspecify the
gestto the parties that they seek counseling. The court, at @Q,undsfor the order
requesbf either party oon its own motion, may order counseling.” History: 1977 ¢. 1051979 c. 3%s.50,92 (4} 1979 ¢. 196Stats. 1979 s. 767.083;
At the adjourned hearing, if either pastates under oath offiaf 1987a. 3552001 a. 612005 a. 443%.45; Stats. 2005 s. 767.335.
mationthat the marriage is irretrievably broken, the court shall ) )
makea finding whether the marriageisetrievably broken for 767.34 Court-approved stipulation. (1) AuTHoRITY. The
purposef s.767.35 (1) (b) 1. partiesin an action for an annulment, divorce, or legal separation
(2) BREAKDOWN OF MARITAL RELATIONSHIP. If both of thepar may, subject tathe approval of the court, stipulate for a division

tiesto a legal separatiaor divorce action by petition or otherwisegf pr(;perty ford_m?lntglnance pe't[ymem‘nr tthe s(;Jp?é)Yrts%flcml
havestated under oath orfiamation that the marital relationship ﬁ)r elne,gca)j gfsrt'g d;cagg]ézyzlfgg%rlaggggﬁp i?] légsgra diVorceo(;r legal
is broken, the court, after hearing, shall make a finding that tS paratioris granted or a marriage annulled.

marital relationship isoroken for purposes of 867.35 (1) (b) 2.

767.315 Grounds for divorce and legal separation.

(1) IRRETRIEVABLE BREAKDOWN. (@) If both of the parties to a
legal separation or divorce actidyy petition or otherwise have
statedunder oath or &ifmation that the marriage is irretrievably
broken,or if the parties have voluntarily lived apart continuousl

History: 2005 a. 443s.66, 146 2) L|M|TAT|ON§ ON COURT APPROVAL. @ _ A court may not
_Abolition of guilt in marriage dissolution: 1&tonsins adoption of no-fault approvea StlpU|.a'[|0n for child support or family support UI:1|ESS.the
divorce. 61 MLR 672 (1978). stipulationprovides for payment of child support determined in

mannerconsistent with s/67.511or 767.89

(am) A court may notapprove a stipulation for expressing
child support or family support as a percentage of the fgyer
incomeunless all of the following apply:

1. The state is not a real party in interest in the action under
any of the circumstances specified i787.205 (2) (a)

767.317 Defenses abolished. Previously existinglefenses
to divorce and legal separation, including but not limitedao
donation, connivance, collusion, recrimination, insanignd
lapseof time, are abolished.

History: 2005 a. 443.50.

767.323 Suspension of proceedings to effect rec - 2. The payer is not subject to any other ordeanyother
onciliation.  During the pendency of an action for divorce ofction,for the payment of child or familgupport or maintenance.
legal separation, the court maypon written stipulation dboth 3. All payment obligations included in the ordether than

partiesthat they desire to attempt a reconciliation, enter an ordbe annual receiving and disbursing fee undéits..57 (1e) (3)
suspendingany and all orders and proceedirigs such period, areexpressed as a percentage of the payecome.

not exceeding0 days, as the court determines advisable to permit(b) A court may not approve a stipulation for a division of
the parties to attempt a reconciliation without prejudice to thepropertythat assigns substantially all of the property to one of the
respectiverights. During the suspension peritite parties may partiesin the action if the other party in the actiofinishe process
resumdiving together as husband and wife and their acts and cei applying for medical assistance under sub¢hof ch. 49or if
ductdo notconstitute an admission that the marriage is not irrthe court determines that it can be reasonably anticipated that the
trievably broken or a waiver of the ground that the parties hawgherparty in the action will apply for medical assistaniceler
voluntarily lived apart continuously for 12 months or more immesubch.lV of ch. 49within 30 months of the stipulation.

diately priorto the commencement of the action. Suspension maytistory: 1971 c. 2201977 c. 1051979 c. 3%s.50, 92 (4); Stats. 1979 s. 767.10;

be revoked upon the motion of either party by an order of tioet. i?ffe?'si%igfgaaéifgg%%g;%%?g 2. 498.276 1995 a. 272001 a. 162005

If the part[es become recon9||6d' the court Sha" dismiss the, aC“OQ'triaI court is not required to givefett to a propertylivision agreement entered

If the parties are not reconciled after the period of suspension,itfeefore divorce proceedings are instituted. It should make its own determination
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of whether the agreement adequately provides for the parties.. Ray 7 Wis.  tal status of the parties, tleurt may vacate or modify the judg

2d 77,203 N.w2d 724(1973). - - .
Thereare 2 types of postnuptial agreements: 1) family settlement agreghants mentfor suficient cause shown, upon its own motion, or upon the

contemplatehe continuation of the marriage, and 2) separation agreements that@@plication of both parties to the action, at any time within 6
madeafter separation or in contemplation of separation. The former are presummgénthsfrom thegranting of the judgment. If the judgment is

bindingon the parties under s. 767.255 (3) (L) [now s. 767.61 (3) (L)]. The latter ; ; : :
governedby s. 767.10 [now s. 767.34] and constitute a recommendation jointly mgé%(:atedlt shall restore the parties to the marital relation that

by the parties to the court regarding what the judgment provide. Everszengon, existedbefore the granting of the judgment. If a judgment of
228Wis. 2d 676598 N.w2d 232 (Ct. App. 1999)98-0803 See also ah Boxtel  divorceis set aside under this subsection, the court shall order the

v. Van Boxtel, 2001 WI 4®42 Wis. 2d 474625 N.W2d 284 99-0341 ; ; i ;
An agreement made in contemplation of divorce, entered into aftgratties recordin the action impoundedithout regard to s/67.13 After

agreedo the divorce, was subject to s. 767.10 [now s. 767.34], not s. 767.255 [ record is impounded, the recorday not be déred or

s.767.61]. When a party withdrew his consent before court approval, the agreengg@dmittedin whole or in part into evidence in aagtion or pre

ygg&nggf%ﬂfggb'e' yres v Ayres, 230 Ws. 2d 431 602 N.W2d 132(Ct. App.  cepdingexcept by special order of the court of jurisdiction upon
A trial court may refuse to incorporate a stipulation in a divorce judgwieen gOOdcaUS(.:-‘ shown in argaternity proceedings Undelr this chapter.

aparty repudiates hisr her consent. A party is free to withdraw from a stipulatioor by special order of a court of record upon a showing of necessity

until it is incorporated in a judgment, and repudiation may render the stipulation n i

existent. Van Boxtel vVan Boxtel, 2001 WI 4®42 Wis. 2d 474625 N.W2d 284 B9 clear title to real estate.

99-0341 (7) DIVORCE JUDGMENT REVOKED ON REMARRIAGE OF PARTIES.

The specific language of sub. (1) contrals stipulationdivorces rather than the \Whena judgment of divorce has been granted and the parties sub
generalanguage of s. 807.05. All agreements entered into after a divorce is filed

stipulationssubject to sub. (1) and must be approved by the court. Polakowskggquentl,ylntermarry the court, Upon_ their joint appllcatlon _and
Polakowski,2003 WI App 20259 Ws. 2d 765657 N.W2d 102 02-1961 upon satisfactory proof of the marriage, shall revoke all judg

A stipulation under this section is not a contract that would be binding on the parfigentsand any orders that will notfatt the right of 3rd persons.

onceentered into, but is only a recommendation to the court. The court need pot . .
accepft but has a duty to decide whether that recommendatidiaiisaand reasonable no the JUdgment is revoked, the court shall order the record

resolutionof the issues that the court wants to adopt. When a court adopts a stipilapoundedwithout regard to §67.13 and the record may not be
tion, it does so on its own responsibility withinsitliscretionand the provisions - offeredor admitted, in whole or in part, into evidence in any action

becomethe courts judgment. Once the court decides to do sajghéeof a party to p . L

withdraw from thertigulation comes to an end. HottenroHEVsk%, 2006 F\)NI pr or proceeding except by special order of the court of jurisdiction

249,298 Ws. 2d 200727 N.W2d 38 05-1212 upongood cause shown a paternity proceeding under this chap
Beforgapproyinga;:tipulatiorj, the circuit court is not rquired to take evidence agsy or by special order of a court of record upon a showing of

makean investigation in essentially the same manner as stifhdated matters were it | title t | estat

contested.Under the facts ahis case it was unnecessary to define the minimurﬂeqess' Yo clear title to real estate.

requirementshat must be met before a court approves a stipulation. Hottenroth History: 1971 c. 2201977 c. 1051979 c. 3%s.50, 92 (4); Stats. 1979 s. 767.07,

Hetsko,2006 W1 App 249298 Wis. 2d 200727 N.W2d 3§ 05-1212 %257373% 3551989 a. 1322005 a. 443s.35, 36, 53, 172, 173 174 Stats. 2005 s.

. . N.OT‘E: 2005 Wis. Act 443 which affected this section, contains explanato
767.35 Judgment of divorce or legal separation. notes. 3 P v
(1) WHENGRANTED. A court shall grant a judgment of divorce or sub.(2) [now sub. (6)] does not authorize vacating or modifying a finding of-pater
legal separation if all of the following conditions are met: nity of children determined in the original divorce judgment. . [E.§7 Wis. 2d 436

. i . 204N.W.2d 503(1973).
(@) The requirements of this chapéarto residence and attend Sub.(2) [now sub. (6)] provides no authority for reopenirtj\rce judgment as
anceatan educational program undei767.401have been com it relates to groperty division. Conrad Conrad92 Ws. 2d 407284 N.W2d 674
(1979).

lied with.
P . L . The death of a party within 6 months of a divorce judgment did not void the judg
(b) 1. In connection with judgment of divorce or legal separamentor divest the court of jurisdiction to order property division. RoedBoeder

tion, the court findghat the marriage is irretrievably broken unde¥03Wis. 2d 41, 308 N.W2d 904(Ct. App. 1981).

i A divorce judgment did not bar a wieaction against her former husband for torts
$.767.315 (1) (apr (b) 1.0r2, unless subd. applies. allegedlycommitted during the marriage. StuartStuart,143 Ws. 2d 347421

2. In connection with a judgmenf legal separation, the courtN.w.2d505(1988).

finds that the marital relationship is broken undef@y.315 (2)  If the requirements of sub. (2) [now sub. (5)] are met, conversion to a divorce
. T decreeis mandatory Bartz v Bartz,153 Wis. 2d 756452 N.W2d 160(Ct. App.
(c) To theextent that it has jurisdiction to do so, the court haggg).

consideredand approvedr made provision for legal custody and
physical placement, the support of any chitd the marriage 767.36 Copies of judgment to parties. At the time offil -
entitledto support, the maintenance of eitspouse, the support ing a judgment for an annulmewlivorce, or legal separation, the
of the family under s767.531 and the disposition of property partywho prepared the judgment shall furnish to the clerk of court
(2) GRANTING DIVORCE OR LEGAL SEPARATION. When a party 2 true copies of the judgmerinicluding any attachments to the
requestsa legal separation rather than a divotbe, court shall judgmentreferenced in the judgment, in addition to the original
grant a judgment of legal separation unless the other pajtggment. Until the copies are presented, the clerk may refuse to
requests divorce, in which case the court shall hear and -det@eceptthe judgment for filing. After the judgment is filed, the
mine which judgment shall be granted. clerk shall mail a copy promptly_ to each pattythe act_ion at the
(3) WHEN DIVORCE JUDGMENT EFFECTIVE. A judgment of last-knownaddressand the mailing shall be shown in the court

divorceis efective when granted. A court granting a judgment 6?32{(3'_ 2005 4. 445171
dlvorquha” I_nform the parties appear_ln_g in court that the{judg NOTE>:/. 2005 Wé. Act.443 which affected this section, contains explanatory
mentis efective when granted but thétis unlawful under s. notes.
765.03(2) for a party to marry again until 6 months after the judg
mentis granted. 767.375 Effect on transfers at death. (1) RevOCATION OF

(4) REVOCATION OF LEGAL SEPARATION JUDGMENT UPON REC-  DEATH PROVISIONSIN MARITAL PROPERTYAGREEMENT. Unlessthe
ONCILIATION. A judgment of legal separation shall provide tifat, judgment provides otherwise, a judgment of annulmgingrce
areconciliationoccurs at any time after the judgment, the parti€ legal separation revokes a provision in a marital property-agree
may apply for a revocation of the judgmentpon application for mentunder s766.58that provides for any of the following:
arevocation of the judgment, the court shall make such orders aga) That,upon the death of either spouse, any of either or both
may be just and reasonable. spousesproperty including after—acquired properfyasses with

(5) CONVERSIONOF LEGAL SEPARATIONTO DIVORCE. By stipu  outprobate to a designated person, trust or other entity by nontes
lation of both parties, or upon motiaf either party not earlier tamentarydisposition.
thanone year after entrgf a judgment of legal separation, the (b) That one or both spouses will make a particular disposition
courtshall convert the judgment to a judgment of divorce. in a will or other governing instrument, as defined.B64.01 (2)

(6) VACATING ORMODIFYING DIVORCEJUDGMENTAS IT AFFECTS (2) REVOCATION OF REVOCABLE TRANSFERSAT DEATH. Unless
MARITAL STATUS. So far as a judgment of divorcéests the mari  sub.(1) applies, revocation of revocable transfers at deathfor
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mer spouse to the other former spouse, or to relatives afttiee  attendaclass that is approved by the court and that addresses such

former spouse, under an instrument executed before the judgnisatiesas child development, family dynamics, how paresegah

of annulment, divorce or legal separation is governed 8415 ration affects a childs development, and what parents can do to
History: 1991 a. 3011997 a. 1882005a. 2162005 a. 443.119, Stats. 2005 makeraising a child in a separated situation less stressful for the

S. 767.375. child
NOTE: 1991 Wis. Act 301, which affected this section, contains extensive leg : i .
islative council notes. (b) The court may not require the parties to ateenthss under

) this subsection aa condition to the granting of the final judgment
767.385 Maintenance, legal custody, and support  or order in the divorce or paternity action, howettee court may
when divorce or separation denied.  If a judgment in an refuseto hear a custody or physigalacement motion of a party
actionfor divorce or legal separation denies the divorce or leggho refuses to attend a class ordered under this subsection.
separationthe court may make such order as the nature cbthe (¢) 1. Except as provided in subl, the parties shall be
rendergust and reasonable for the legal custody of and per'OdSrggponsi.bldor any cost of attending the’class
physicalplacement with any of the minor children, and for the 2. If the court finds that a party is indigént any costs that

maintenancef either spouse and suppoftthe children by either oo -
spouseout of property or income. If the court orders child suppoffould be the responsibility of that party shall be paid by the

under this sectiorthecourt shall determine the child supportpaycoHu,r: Y- 1063 4. 2251967 &, 451999 & 92001 & 6120034, 1302005 &, 443
mentsin & manner consistent withZ67.511 regardless of the fact ¢ oo ds 1oo St 2008 o 167 Aot - 0 & 6120032 1302005
that a judgment ofdivorce or legal separation has not been

e“tered- 767.405 Family court services. (1) DEFINITIONS. In this
History: 1971 c. 2201979 c. 3X.50; Stats. 1979 s. 767.28987 a. 3551993 section:

a. 481 2005 a. 443.125 Stats. 2005 s. 767.385.
(a) “Mediation” means a cooperative process involving the
767.395 Name of spouse. Except as provideih s.301.47  partiesand a mediatpthe purpose of which is teelp the parties,
the court, upon granting a divorce, shall allow either spouse, upoyapplying communication and dispute resolution skills, define
requestto resume a former legal surname, if.any andresolvetheir own disagreements, with the best interest of the
History: 1975 c. 941979 c. 3X.50; Stats. 1979 s. 767.20003 a. 522005 a.  child as the paramount consideration.
4435.78; Stats. 2005 s. 767.395. y A . . . i
Women’snamesn Wisconsin: In Re Petition of Kruzel. MacDougall, 1975 WBB (b) Mediator means a person with special skills and training
No. 4. in dispute resolution.
(Im) DIrRecTOR. (a) Except as provided in péy) and subject
SUBCHAPTERV to approval by the chief judge of the judicial administrative dis
trict, the circuit judge ojudges in each county shall designate a
CHILD CUSTODY. PLACEMENT AND VISITATION personmeeting the qualifications under s(#) as the director of
’ ’ family court services in that county
767.401 Educational programs and classes. (1) Pro- (b) If 2 or more contiguousounties enter into a cooperative
GRAMS: EFFECTSOF DISSOLUTION ON CHILDREN; PARENTING SkiLLs.  agreementinder sub(3) (b), the circuit judges for the counties
(a) During the pendency of an actiofieating the family invhich ~ involvedshall, subject to approval by the chief judge ofjtii-
aminor child is involved and in which the court determines th&ta! administrative district, designageperson meeting the quaifi
itis appropriate and in the best interest of the Ctﬁhj,court, on Catlonsunde_l’ Sub(4) as the director of fam”y court services for
its own motion, may order the parties to attend a program-spdfose counties.
fied by the court concerning thefefts on a child of a dissolution  (c) A county or counties may designate the supervisthef
of the marriage. If the court orders the parties to attend a progrmeifice of family court commissioner as the directoder par(a)
underthis paragraph antthere is evidence that one or both of ther (b).
partieshave engageth interspousal batteras described in's.  (2) Duties. A director of family court services designated
940.190r940.20 (1m)or domestic abuse, as defined i853.12  yndersub.(1m) shall administer a family court service$icé if
(1) (am) the courtmay not require the parties to attend the prguchan ofice is established under suB) (a)or (b). Regardless
gramtogether or at the same time. of whether the dice is established, the director shall:

(b) During the pendency of an action to determine the paternity (a) Employ stafto perform mediation and to perform any legal
of a child, or an action fcting the family for which the underly cystodyand physical placement studgrvices authorized under

ing action was an action to determine the paternity of a chtttg if syb (14), arrange and monitor stafaining, andassign and moni
court determines that it is appropriate and in the best interest ofih{estaf case load.

child, the court, on its own motion, may order either or both of the )y ~onract under sut) (c)with aperson or public or private
partiesto attend a program specified by the court providing{raig ity 1o perform mediation and to perform any legal custody and
ing in parenting or coparenting skills, or both. physicalplacement study services authorized under @uf).

(c) A program under pafa) or (b) shall be educational rather oy ghervise and perform mediation and any legal custody
thantherapeutic in nature and may not exceed a total of 4 hoﬁFﬁjphysical placement study services authorizeder sub(14),
in length. The partieshall be responsible for the cost, if a0 5oy aiuate the quality of the mediation or study services.
attendanceat the program. The court may specifically assign 4 Administer and man tundina for famil i
responsibilityfor payment of any cost. No facts or information (@) Inister and manage funding tor family COSErvices.
obtainedin the course of the program, and no report resulting from (3) MEDIATION PROVIDED. Mediation shallbe provided in
the program, is admissible in any action or proceeding. everycounty in this state by any of the following means:

(d) Notwithstanding s767.35 (1) the court may require the (a) A county may establish a family cowsgrvices dfce to
partiesto an action décting the family in which a minor chiid provide mediation in that county
involvedto attend a program undeatr (a) or (b) as a condition  (b) Two or more contiguous counties may enter into a coepera
to the granting of a final judgment or ordettite action décting  tive agreemento establish one family court servicefiagf to pro

the family. vide mediation in those counties.

(e) A party who fails to attend a program ordeneder par(a) (c) A director of family court services designated under sub.
or (b) or pay costs specifically ordered under. pgrmay be pre  (1m) may contract with any person or public or privatity,
ceedecagainst under cf85for contempt of court. locatedin a county in which the director administers family court

(2) CLassesON PARENTING. (a) During the pendency @f servicesor in a contiguous countyo provide mediation in the
divorce or paternity action, the court may order the parties tmuntyin which the person or entity is located.
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(4) MEDIATOR QUALIFICATIONS. Every mediatorassigned that attending the session will cause undue hardship or would
undersub.(6) (a)shall have not less than 25 hoursradiation endangethe health or safety of one of the parties. In making its
training or not less than 3 years of professional experience-in diteterminatiorof whether attendance at thession would endan
puteresolution. Every mediator assigned under glb(a)shall gerthe health or safety of one of the parties,dbert shall con
havetraining on thelynamics of domestic violence and thieefs  sider evidence of the following:

of domestic violence on victims dbmestic violence and on chil 1. That a party engaged in abuse, as definedsih3122 (1)
dren. (a), of the child, as defined in 48.02 (2)
(5) MEDIATION REFERRALS. () Except as provided in si(B) 2. Interspousal battery as described und@4@.190r940.20

(b), in any action décting the familyincluding a revision of judg (1m) or domestic abuse as defined i8%3.12 (1) (am)
mentor order under §.67.451or 767.59 in whichit appears that 3. That either party has a significant problem with alcohol or
legal custody or physical placement is contested, the court shiflig abuse.

referthe parties to the director of family court servicepfussible ; PR
mediationof those contested issues. The court shall inform tW?II %e,:ngdc;tr?gegg\gdg; ;?tlenndé?ﬁgr:ﬁéhsaetsa;%?Wéalth or safety

partiesof all of the fo.IIoww.lg: L . _ (c) The initial session under p#a) shall be a screening and

_ 1. That the confidentiality ofommunications in mediation g\ 5)yationmediation session to determine whether mediation is

is waived if the parties stipulate under s(iat) (c)that the person 5nh-onriateand whether both partiegish to continue in mei

who provided mediation to the parties may also conduct the legglon “At the initial session, the mediator shall review with the par

custodyor physical placement study under s(iial). tiesthe nonfinancial provisions that must be included in the par
2. That thecourt may waive the requirement to attend at leaghting plan under §67.41 (1m)

one mediation session if the court determittiest attending the ~(9)' PromigITED ISSUESIN MEDIATION.  If mediation isprovided

sessionwill causeundue hardship or would endanger the healm, a mediator assigned under s{@.(a) no issueelating to prop

or safety of one of the parties and the bases on wicbourt may  erty division, maintenance, or child support may be considered

makeits determination. _ _ o during the mediation unless all of the following apply:

(b) If both parties to any actionfatting thefamily wish to (a) The property division, maintenanceatild support issue
havejoint legal custody o& child, either party may request thas girectly related tdhe legal custody or physical placement issue.
the court refer the parties to the directorfamily court services (b) The parties agree in writing to consider the propeiti
for assistancen resolving any problem relating to joint legal €US;qn ‘maintenance or child support issue.
tody and physical placement of the child. Upon request, the COUR(iO) POWERSAND DUTIES OF MEDIATOR. A mediator assigned

shallso refer the part_les. . . undersub.(6) (a)shall be guided by the best interest of the child
(c) A person who is awarded periods of physical placement gt 4 may do any of the following, at his or her discretion:

achild of that person, a person witlsitation rights, or a person . .
with physical cFl)Jstody of% child may notify agcircuit coﬁrt eom (a) Include the counsel of any party or any appointed guardian

missionerof any problem he or she has relating to any of thegg“tem n th.e medlatlop. . T
matters. Upon notification, the circuit court commissioner may (°) Interview any child of the parties, with without a party
refer any person involved in the matterthe director of family Present.

courtservices for assistance in resolving the problem. (c) Requirea party to provide written disclosure of facts relat

(6) ACTION UPON REFERRAL. (2) Whenever a court refers 4ng to any legal custody or physical placement issue addressed

party to the director of family court services for possible medmediation,including any financial issue permitted to be consid
ation, the director shall assign a mediator to the case. The me&iEl: o

tor shall provide mediation if he or she determines that it is appro (d) Suspend mediation when necessary to enable a party to
priate. If the mediator determines that mediation is ndbtainan appropriate court order or appropriate therapy
appropriatehe or she shall so notify tlieurt. Whenever a court  (€) Terminate mediation if a party does not cooperate or if
refers a party to the director of family court services for any oth@ediationis notappropriate or if any of the following facts exist:
family court service, the director shall take appropriate action to 1. There is evidence thatparty engaged in abuse, as defined
provide the service. in .813.122 (1) (a)of the child, as defined in 48.02 (2)

(b) Any intake form that the family court services requires the 2. There is evidence of interspousal battery as described
partiesto complete beforeommencement of mediation shall askinders.940.190r940.20 (1m)r domestic abuse as defined in s.
each party whether either of the parties has engagetérspod  813.12(1) (am)
salbattery as described in 840.190r 940.20 (1m)or domestic 3. Either party has a significant problem with alcohatig

abuseas defined in 813.12 (1) (am) abuse.

(7) PrivaTE MEDIATOR. The parties to any actiorfegting the 4. Other evidence which indicates one of the parties’ health
family may at their own expense, receive mediation services fragn safety will be endangered if mediation is not terminated.
amediator other thaone who provides services under s{#). (12) MEDIATION AGREEMENT. (a) Any agreement that resolves

Parties who receive services from a mediator under this subsgguesof legal custody or periods physical placement between
tion shall sign and file with the director of family court serviceghe parties and that is reached as a result of mediation under this
andwith the court a written notice stating the mediatoameand  sectionshall be prepared in writing, reviewed by the attorifey
the date of the first meeting with the mediator any, for each party and by any appointed guardian ad litem, and
(8) INITIAL SESSIONOF MEDIATION REQUIRED. (&) Except as submittedto thecourt to be included in the court order as a stipula
providedin par (b), in any action décting the familyincluding tion. Any reviewing attorney or guardian ad litetmall certify on
an action for revision of judgment or order unde767.451or themediation agreement that he or she reviewed it, and the-guard
767.59 in which it appears that legal custodlyphysical place ianad litem, if anyshall comment on the agreembased on the
mentis contested, the parties shall attahtbast one session withbestinterest of the child. The mediator shall certify that the-writ
a mediator assigned under si6) (a) or contracted with under ten mediation agreemeaiccurately reflects the agreement made
sub.(7) and, if the parties and the mediator determine that contlretweenthe parties. The court may approveaeject the agree
uedmediation is appropriate, no court may hold a trial of or a finalent,based on the best interest of the chilthe court shall state
hearingon legal custody or physical placementil after medi in writing its reasons for rejecting an agreement.
ationis completed or terminated. (b) If after mediation under this section the partiesiot reach
(b) A court mayin itsdiscretion, hold a trial or hearing withoutagreemenbn legal custody or periods of physical placement, the
requiringattendance at the session under(paif the court finds partiesor the mediator shall so notify the couBxcept as pro
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videdin s.767.407 (1) (am)the court shall promptly appointa 1. Legal custody or physical placement is contested in an
guardianad litem under s767.407 Regardless of whether theaction to modify legal custody or physical placement unsler
courtappoints a guardian ad litem, the court shall, if appropriaf&s7.451or 767.481

referthe matter for a legal custody or physical placement study 2. The modification sought would netibstantially alter the
undersub.(14). If the parties come to agreement on legal custogdynountof time that a parent may spend with his or her child.

or physical placement after the matteas been referred for a 3. The court determines any of the following:

study, the study shall be terminated. The parties may return to a. That the appointment of a guardian ad litem will not assist

mediationat any time before any trial of or finlakaring on legal ecourt in the determination regarding leaal custod ical
custodyor periods of physical placement. If the parties return [q rl:Irerllb o tL Ifa tls rc?r rrhgt] ng l#sth g?‘s'm e th
mediation,the county shall collect any applicable fee under Eace ecause the facls or circumstances of the case maxe the

814.615 kely determination clear

(13) POWERSOF COURT. Except as provided in sufg), refer b. That a party seeks the appointment gtiardian ad litem
ring parties to mediation under théection does not fafct the solely fora tactical purpose, or for the sole purpose of delagt

powerof the court to make any necessary order relatitige par not for a purpose that is in the best interest of the child.

ties during the course of the mediation. (b) The court may appoint a guardian ad litem for a minor child
in any action décting the family if the child legal custody or

ughysicalplacement is stipulated to be with any person or agency

other than a parent of the child drat the time of the actiorthe

(ggkd is in the legal custody of, or physically placeith, any per

(14) LEGAL CUSTODYAND PHYSICAL PLACEMENTSTUDY. (a) A
countyor 2 or more contiguous counties shall provide legal ¢
tody and physical placemestudy services. The county or ceun
tiesmay elect to provide these services by any of the means . .
forth in)éub.(s) WitFI‘)l respect to mediation. F%/ega}r/dless of wheth&P10r agency other than the chédbarent by prior order or by
acounty so elects, whenever legal custody or physical placem% ulationin this or any othe_r action.
of a minor child is contested and mediation under this section is(¢) The attorney responsible for suppenforcement under s.
notused or does not result in agreement between the parties, @9a23(6) (2)may request that the court appoint a guardian ad litem
any other time the court considers it appropridie, court may to bring an action or motioon behalf of a minor who is a nonmari

ordera person or entity designated by the county to investigate tkchild whose paternity has not beacknowledged under s.
following matters relating to the parties: 767.805(1) or a substantially similar law of another state or-adju

o . dicatedfor the purpose of determining the patermfythe child,

1. The conditions of the chilihome. ) .andthe court srt)wallpappoint a guardia?l ad IiF:em, if gh;he fot
2. Each partys performancef parental duties and responsi lowing applies:

bilities relating to the child. . 1. Aid is provided under €8.57(3m)or (3n), 48.64549.19
2m. Whether either party has engaged in interspousal hattgfy 49 45 on behalf of the child, or benefits are provided to the

asdescribed in $940.190r 940.20 (1m) or domestic abuse, aschij|g's custodial parent undes.49.141to 49.163, but the state

definedin s.813.12 (1) (am) andits delegate under 49.22 (7)are barred by a statute of limita
3. Any other matter relevant to the best interest of the chilgbns from commencing an action under87.80on behalbof the
(b) The person or entity investigating the parties unde(agar child.

shallcomplete the investigation and submit the results to the court. 2. An application for legal services has bdiéed with the

The court shall make theesults available to both parties. Thehild support program under49.220on behalf of the child, but the

reportshall be a parof the record in the action unless the coustateand its delegate under49.22 (7)are barred by a statute of

ordersotherwise. limitations from commencing an action unde767.80on behalf
(c) No person who provided mediation to the parties under tiikthe child.

sectionmay investigate the parties under this subsection unlesgd) A guardian ad litem appointed under. gy shall bring an

each party personally so consents by written stipulation aftetionor motion for the determination of the chddaternity if

mediationhas endednd after receiving notice from the personhe guardian ad litem determindisat the determination of the

who provided mediation that consemaives the inadmissibility child’s paternity is in the child best interest.

oquommlngrg;:atlsc;rﬁllsg ;2 m;‘fégtl'onzgggde'%@%285,\m3 03179 v (e) Nothing in this subsection prohibits the court from making

|St0ry: a. a. a. up. t. Order — S. H

2dxv. 1965 . 275343 1999 4.9, 2001 a. 61108 2003 a. 1302005 a. 443s.8, & [EMporary order under 867.225that concerns the child before

56,57, 181; Stats. 2005 s. 767.408007 a. 187 aguardian ad litem is appointed or before guardian ad litem
NOTE: 1987 Wis. Act 355 which created this section, an@005 Ws. Act 443  hasmade a recommendation to the court, if the cdetérmines

which affected this section, contain explanatory notes. thatthe temporary order is in the best interest of the child.

Judicial Council Note, 1993.Subsections (5) (a) and (14) (c) are amended . .
becausdhe rule ofinadmissibility under s. 904.085 is not a privilege; it is waivable  (2) TIME FORAPPOINTMENT. The court shall appoint a guardian
only if the parties stipulate that the mediatosly conduct the custody investigation. ad litem undersub.(1) (a) 1.or (b) whenever the court deems it

The director is an agent of the circuit court judges, and the directiatutory : f f ;
authorityand responsibilities are to be carried out under the supervision of the cir&ﬂpmpnate' The COL_th shall "’!F’po'_“t a guardlan ad litem under
courtjudges. A collective bgaining agreement cannot trump such statujodicial ~ SUb.(1) (&) 2.at the time specified in 867.405 (12) (h)unless

branchauthority because doing so would violate separation of powers principles.ufdon motion by a party oits own motion the court determines that
collectivebagaining agreement may not abrogate a statutory function of the judic} ; ; ;

branch. Any such provisions in a collective laining agreemersre invalid and rlierappointment is necessary

unenforceable Racine County Mnternational Association of Machinists and Aero  (3) QUALIFICATIONS. The guardian ad litem shall be an attor

spaceWorkers, 2008 WI 70, __ &/ 2d ___ 751 N.W2d 31206-0964 neyadmitted to practice in this state. No person who is an inter

estedparty in a proceeding, appears as counsel in a proceeding on

behalfof any party or is a relative or representative of an interested
arty may be appointed guardian ad litem in that proceeding.

(4) ResponsiBILITIES. The guardian ad litem shall be an advo
. catefor the best interests of a minor child as to patereigal cus
‘ 1. The C'?.Tdrt has reason for special concertoase welfare 1,4y physical placement, and support. The guardian ad litem
ofa minor chiid. o ~ shallfunction independentlyn the same manner as an attorney
2. Except as provided in pgam), the legal custody @hyst  for a party to thection, and shall consigdut shall not be bound

767.407 Guardian ad litem for minor children.

(1) ArpPoINTMENT. (@) The court shall appoint a guardian ad lite
for a minorchild in any action décting the family if any of the
following conditions exists:

cal placement of the child is contested. by, the wishes of the minahild or the positions of others as to the
(am) The court is not required to appoirguardian ad litem bestinterests of the minor child. The guardian ad litem shall con
under par(a) 2.if all of the following apply: siderthe factors under 367.41 (5) (am)subject toﬂ67.41 (5)
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(bm), and custody studies undei767.405 (14) The guardian ad Amongother things, this means that the guardian ad litem communicates with the

: f : 7 : courtand other lawyers in the same manner as a lawyer for apas$gnts informa
litem shall investigate whether thereeisidencethat either parent tion on relevant issuehirough the presentation of evidence or in other appropriate

hasengaged in interspousal batteag described in 840.190r  waysand generally functions as the lawyer for a pariythis case the “party” is the
940.20(1m), or domestic abuse, as defined i8%$3.12 (1) (am) bestinterests of the children. Suld) also enumerates specific duties to emphasize

. L ir particular importance.
andshall report to the court on the results of the investigation. Ttﬁ hediscretion for the guardian ad litem to communicate the wishes of the child in

guardianad litem shall review and comment to the court on anyib.(4) was added ifi987 Wsconsin Act 355as was much of sub. (6). These are
mediationagreement and stipulation made urgl&67.405 (12) unchanged.

i i Sub.(5) specifies that the appointment terminates at the final order or the-conclu
andon any parenting plan filed under7§7.41 (1m) Unless the ionof the appeal unless the court otherwise directs. The coureaggoint or con

child otherwisereq'uests, the guar_dian ad "te_m shall Communicaiﬁjethe appointment of the guardian ad litem after this but is required to state the
to the court the wishes of the child as to théd’s legal custody scopeof the responsibilities for such period. [Re Ordéectfve Jan. 1, 1990]

or physical placement under#67.41 (5) (am) 2.The guardian B0 poees e 2 10 B S e it be peis by oach 10 be Hoter
adlitem has none of the rights or duties of a general guardianginedin the cours discretion. @sch v Tesch.63 Wis. 2d 320217 N.W2d 647

(4m) STATUSHEARING. (a) Subject to paib), at any time after (1974).

H i i i H i henthe guardiarad litems report was timely disclosed to both parties, the trial
120days after a guardlan ad litem is appomted under this sec“&mﬁt did not err in failing to introduce the report during a custody hearing. Allen v

aparty may request that the court schedule a status healaterl allen, 78 Wis. 2d 263254 N.W2d 244(1977).
to the actions taken and work performed by the guardian ad litemn increaseof visitation rights from 24 days to 75 days per year haficisft
in the matter impactupon the welfare of the children to require the appointment of a guardian ad
litem. Bahr v Galonski,80 Ws. 2d 72257 N.W2d 869(1977).
(b) A party maynot sooner than 120 days after a status hearinghe appointment of a guardian ad litem pursuant to sub. (1) and s. 891.39 (1) (a)
under this subsection is held, request thla¢ court schedule is mandated when paternity is questioned and also when there are special concerns.

; : pecialconcerns arisethen a childs welfare is directly at issue, as is the case when
anotherstatus heanngn the actions taken and work performe@n existing family is disrupted. Johnsondohnson157 Ws. 2d 490460 N.W2d

by the guardian ad litem in the matter 166 (Ct. App. 1990).

(5) TERMINATION AND EXTENSION OF APPOINTMENT. The A guardian ad litem may not be called as a witness in a custody proceeding. The
G.A.L. is to communicatevith the court as a lawyer for a party and to present-infor

appointmenbf a guard[an ad litem under siib) term.inat,es UPON  mation by presenting evidencelollister v Hollister, 173 Wis. 2d 413496 N.W2d
the entryof the court final order or upon the termination of anys42(Ct. App. 1992).
appealin which the guardian ad litem participates. The guardiarﬁ guardian ad litem couldct in a separate action involving the child outside of the

; o : ; court of original appointment even though another guardian ad litem had been
ad litem may appeal, may participate in an appeal ordnagt appointedby the court when the separate action was brought. Interest of B&u&lon

ther If an appeal is taken by any party and the guardian ad litemwis. 2d 1.4, 507 N.w2d 94(1993).
choosesnot to participate in that appeal, he or she shalivtk The court's power to appropriate compensation ¢ourt-appointed counsel is

i i s pcessaryor the efective operation of the judicial system. In ordering compensation
the appellate court a statement of reasons for not pamc'patlﬂgc'court—ordered attorneys.caurt should abide by the s. 977.08 (4m) rate when it

_Irr65pectiveof the guardian ad litem'decision not to paftiCipate_ can retain qualified, &fctive counsel at that rate, but should order compensation at
in an appeal, the appellate court may order the guardian ad litegmate undeBCR 81.01or 81.02 or a higher rate when necessary to sedectieé

i ; ; h counsel Friedrich v Dane County Circuit CL92 Ws. 2d1, 531 N.W2d 32(1995).
to participate in the appeal. At any time, the guardnhhtem, any Thedenial of a child request to intervene in a divorce action was correct. The

party or the person for whom the appointmemntégle may request guardianad litem fulfills the requirement that a childéstitled to representation.
in writing that thecourt extend or terminate the appointment gloshua. v. Nancy K.201 Ws. 2d 655549 N.W2d 494(Ct. App. 1996)94-3420
reappointment.The court may extend thappointment, orreap . Quasi-judiciaimmunity extends to a guardian kteém’s negligent performance
point a guardian ad litem appointed under this section, after tf} %';f grce proceeding. Paige K. BMolepske219 Ws. 2d 418580 N.W2d 289
final order or after the termination of the appeal, but the court shallndersub. (6), if only one of the parties is indigent, the court matyorder the

ifi ihiliti iseynty or the indigent party to pay guardian ad litem f@ée courts only option
specmcallystate the Scope of the responS|b|I|t|es of the guardl%?t% order the non-indigent party to paIimsted v Circuit Court for Dane County

ad litem during the period of that extension or reappointment. >ggowi App 261,240 Ws. 2d 197622 N.w2d 29 00-0620

(6) CompensaTION. The guardian ad litem shall be compen The quasi-judicial immunity o& guardian ad litem describecHaige K.B.applies
) P . only to liability for the negligent performance of his or her duties, not as a shield
satedat a rate that the court determines is reasonable cdltive againstcourt-imposed sanctions for failure to obey a court or&ered vLuebke,

shallorder either or both parties to pay all or any pathe com  2003wI App 207,267 Ws. 2d 596671 N.W2d 304 02-2211

pensatiomf the guardian ad litem. In addition upon motion b Theguardian ad litem is an advocate for the chilzBst interest, not a fact-finder
| H Xr a consultant for the courfA trial court may decide, in individual cases, to weigh

the guardian ad litem, the court shall order either or both partjg&ardians recommendation more heavily than the other statutory factors, but the
to pay the fee for an expert witness used by the guardibi@@  courtcannot rewrite the statute ¢oeate a fixed hierarchy of factors.” Goberville v

H H i H erville, 2005 WI App 5&80 Wis. 2d 405694 N.W2d 405 04-2440
if the guardian ad litem shows that the use of the expert Is'ne&gﬁcircuit courtmay not, when the issue is contested, determine the primary place

saryto assist the guardian ad litem in performingdriser fune  mentof a child without appointing a guardian ad litem for the child. Because the
tionsor duties under this chaptelf both parties are indigent, theinterestsafected by the absence afyuardian ad litem are the childind not the par

; i ~ties’, neither parent is empowered to waive a chitijht tohave its best interests rep
courtmay direct thathe county of venue pay the Compensatlorfsentedand advocated for in a placement proceeding, and the court will decline to

andfees. _|f the court orders a county to pay the compensaltiorkddress the issue ¢ie basis of either waiver or the doctrine of invited ergtate

the guardian ad litem, the amouatdered may not exceed thev. Freymiller 2007 WI App 6298 Wis. 2d 333727 N.W2d 334 05-2460

compensatiorpaid to private attorneys undei937.08 (4m) (b) _ The"why” behind appointing guardians ad litem for childierdivorce proceed
. ings. Podell, 57 MLR 103.

The court may order a separate judgment foraheunt of the

reimbursemenin favor of the county and against the party of payg7.41 Custody and physical placement. (1) GENERAL
ties responsible for the reimbursement. The court may enforcesigyisions. (@) Subject to ct822, the question c childs cus
ordersunder this subsection by means of its contempt power tody may be determined as an incidehainy action décting the

History: Sup. Ct. Order50Ws. 2d vii (1971)1977 c. 105299, 1979 c. 3%s. H H H :
50,92 (4 1979 c. 1961979 c. 3523 Stats. 1979 s. 767.045987a, 355 sup. @My Or in an independent action for custodihe efect of any

Ct. Orde 151 Ws. 2d xxv (1989)1993 a16, 481; 1995 a. 27201, 289, 404 1997 ~ determinationof a childs custody is not binding personally
a. 105 191 1999 a. 92001 a. 612003 a. 1302005 a. 443.25; Stats. 2005 s. againstany parent or guardian unleth& parent or guardian has

767.407;2007 a. 20 . P .
Judicial Council Note, 1990:This section clarifies and expands s. 767.045, as peenmade personallgubject to the jurisdiction of the court in the

wasamended bj1987 Wsconsin Act 355 It also incorporates the substance of saction as provided under ci801 or has beemotified under s.
809.85into it. Sub. (1) (a) specifies the situations in which the court is required 822.08 as provided ir$.822.06 Nothing in this chapter may be

appointa guardian ad litem. Sub. (1) (a) 1. reflects the desirability of broad discret| ;
for the court to appoint a guardian ad litem. Of specialisateb. (1) (b). While the E8nstruedo foreclose a person other than a parent who has physi

courthas always had the discretion to appoint a guardian ad litem in such situati§i@] custody of a child from proceeding under 822

the committee concluded that it is desirable to specifiddintify these situations i i i _
asrequiring special attention. (b) In rendering a judgment of annulment, divorce, legal-sepa

Sub. (2) is the present law which takes into account the need for mediation. ration, or paternityor in rendering a judgment in an action under
Sub.(4) defines the role of the guardianliaemn. It clarifies that the responsibility S. 767.001 (1) (g)767.501 or 767.805 (3)the court shall make
is as an advocate for the best interests of the child. It emphasizes the need fogtieh provisions as it deems just and reasonable concerning the

guardianad litem to function independentlyhile giving broad consideration to the ; ; ;
views of others, including the children, social workers and the like. It also specifil?sgal CUStOdy and phyS|Ca| placement of any minor child of the

thatthe guardian atitem shall function in the same manner as the lawyer for a parparties,as provided in this section.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2007/767.41(5)(bm)
https://docs.legis.wisconsin.gov/document/statutes/2007/767.405(14)
https://docs.legis.wisconsin.gov/document/statutes/2007/940.19
https://docs.legis.wisconsin.gov/document/statutes/2007/940.20(1m)
https://docs.legis.wisconsin.gov/document/statutes/2007/813.12(1)(am)
https://docs.legis.wisconsin.gov/document/statutes/2007/767.405(12)
https://docs.legis.wisconsin.gov/document/statutes/2007/767.41(1m)
https://docs.legis.wisconsin.gov/document/statutes/2007/767.41(5)(am)2.
https://docs.legis.wisconsin.gov/document/statutes/2007/767.407(4m)(b)
https://docs.legis.wisconsin.gov/document/statutes/2007/767.407(1)
https://docs.legis.wisconsin.gov/document/statutes/2007/977.08(4m)(b)
https://docs.legis.wisconsin.gov/document/acts/1977/105
https://docs.legis.wisconsin.gov/document/acts/1977/299
https://docs.legis.wisconsin.gov/document/acts/1979/32
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2050
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2092
https://docs.legis.wisconsin.gov/document/acts/1979/196
https://docs.legis.wisconsin.gov/document/acts/1979/352
https://docs.legis.wisconsin.gov/document/acts/1979/352,%20s.%2039
https://docs.legis.wisconsin.gov/document/acts/1987/355
https://docs.legis.wisconsin.gov/document/acts/1993/16
https://docs.legis.wisconsin.gov/document/acts/1993/481
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/201
https://docs.legis.wisconsin.gov/document/acts/1995/289
https://docs.legis.wisconsin.gov/document/acts/1995/404
https://docs.legis.wisconsin.gov/document/acts/1997/105
https://docs.legis.wisconsin.gov/document/acts/1997/105
https://docs.legis.wisconsin.gov/document/acts/1997/191
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/2001/61
https://docs.legis.wisconsin.gov/document/acts/2003/130
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%2025
https://docs.legis.wisconsin.gov/document/acts/2007/20
https://docs.legis.wisconsin.gov/document/acts/1987/355
https://docs.legis.wisconsin.gov/document/acts/1987/355
https://docs.legis.wisconsin.gov/document/courts/63%20Wis.%202d%20320
https://docs.legis.wisconsin.gov/document/courts/217%20N.W.2d%20647
https://docs.legis.wisconsin.gov/document/courts/78%20Wis.%202d%20263
https://docs.legis.wisconsin.gov/document/courts/254%20N.W.2d%20244
https://docs.legis.wisconsin.gov/document/courts/80%20Wis.%202d%2072
https://docs.legis.wisconsin.gov/document/courts/257%20N.W.2d%20869
https://docs.legis.wisconsin.gov/document/courts/157%20Wis.%202d%20490
https://docs.legis.wisconsin.gov/document/courts/460%20N.W.2d%20166
https://docs.legis.wisconsin.gov/document/courts/460%20N.W.2d%20166
https://docs.legis.wisconsin.gov/document/courts/173%20Wis.%202d%20413
https://docs.legis.wisconsin.gov/document/courts/496%20N.W.2d%20642
https://docs.legis.wisconsin.gov/document/courts/496%20N.W.2d%20642
https://docs.legis.wisconsin.gov/document/courts/179%20Wis.%202d%20114
https://docs.legis.wisconsin.gov/document/courts/507%20N.W.2d%2094
https://docs.legis.wisconsin.gov/document/scr/81.01
https://docs.legis.wisconsin.gov/document/courts/192%20Wis.%202d%201
https://docs.legis.wisconsin.gov/document/courts/531%20N.W.2d%2032
https://docs.legis.wisconsin.gov/document/courts/201%20Wis.%202d%20655
https://docs.legis.wisconsin.gov/document/courts/549%20N.W.2d%20494
https://docs.legis.wisconsin.gov/document/courts/94-3420
https://docs.legis.wisconsin.gov/document/courts/219%20Wis.%202d%20418
https://docs.legis.wisconsin.gov/document/courts/580%20N.W.2d%20289
https://docs.legis.wisconsin.gov/document/courts/96-2620
https://docs.legis.wisconsin.gov/document/courts/240%20Wis.%202d%20197
https://docs.legis.wisconsin.gov/document/courts/622%20N.W.2d%2029
https://docs.legis.wisconsin.gov/document/courts/00-0620
https://docs.legis.wisconsin.gov/document/courts/267%20Wis.%202d%20596
https://docs.legis.wisconsin.gov/document/courts/671%20N.W.2d%20304
https://docs.legis.wisconsin.gov/document/courts/02-2211
https://docs.legis.wisconsin.gov/document/courts/280%20Wis.%202d%20405
https://docs.legis.wisconsin.gov/document/courts/694%20N.W.2d%20405
https://docs.legis.wisconsin.gov/document/courts/04-2440
https://docs.legis.wisconsin.gov/document/courts/298%20Wis.%202d%20333
https://docs.legis.wisconsin.gov/document/courts/727%20N.W.2d%20334
https://docs.legis.wisconsin.gov/document/courts/05-2460
https://docs.legis.wisconsin.gov/document/statutes/2007/ch.%20822
https://docs.legis.wisconsin.gov/document/statutes/2007/ch.%20801
https://docs.legis.wisconsin.gov/document/statutes/2007/822.08
https://docs.legis.wisconsin.gov/document/statutes/2007/822.06
https://docs.legis.wisconsin.gov/document/statutes/2007/ch.%20822
https://docs.legis.wisconsin.gov/document/statutes/2007/767.001(1)(e)
https://docs.legis.wisconsin.gov/document/statutes/2007/767.501
https://docs.legis.wisconsin.gov/document/statutes/2007/767.805(3)

15 Updated 07-08Wis. Stats. Database ACTIONS AFFECTING THE FAMILY 767.41

(Im) PaReNTING PLAN. Unless the court orders otherwise, in  (am) Except as provided in péd), the courshall presume that
anactionfor annulment, divorce, or legal separation, an action jmint legal custody is in the best interest of the child.
determinepaternity or an action under 867.001 (1) (6)/67.501  (b) Exceptas provided in patd) and subject to pate), the
or 767.805 (3) in which legal custody or physical placement igourtmay give sole legal custody only if it finds thiting so is
contesteda party seeking sole or joint legal custody or periods pf the childs best interest and that either of the following applies:
physical placement shall file a parenting plan with the court if the | g parties agree to sole legal custody with the same party

courtwaives the requirement to attend mediation und&%&405 . .
(8) (b) or if the parties attend mediation and the mediator notifies 2- 1N€ Parties do not agree to sielgal custody with the same

the court under 767.405 (12) (bjhat the parties have not reache®2/: but at least one party requestie legal custody and the
an agreement. Unless tlwourt orders otherwise, the parentingcourtSpec'f'c"jIIIy Tlnds any of the foIIowmg_. .
planshall be filed within 60 days after the court waivesrtieeii a. One party is not capable of performing parental duties and
ation requiremenor the mediator notifies the court that no agredesponsibilitiesor does not wish to have an active roledising
ment has been reachefixcept for cause shown, a party requirefhe child.

to file a parentingplanunder this subsection who does not timely b. One or more conditions exist at tkiaie that would sub

file a parenting plan waives the right to object to the other gartgtantially interfere with the exercise of joint legal custody
parentingplan. A parenting plan shall provide information about ¢. The parties will not be able to cooperate in the future deci

thefollowing questions: sion making required under an award of joint legal custolly
(a) What legal custody or physical placemém parent is makingthis finding the court shall consigedong with any other
seeking. pertinentitems, any reasonsfefed by a party objecting to joint

(b) Where the parent lives currently and where the pardfgal custody Evidence that either party engaged in abuse, as
intendsto live during the next 2 years. If there is evidence that tHgfinedin s.813.122 (1) (a)of thechild, as defined in 8.02 (2)
other parent engaged in interspousal bateesylescribed under s.0F €vidence of interspousal batteag described under40.19
940.190r940.20 (1m)or domestic abuse, as defined i8%3.12 Or 940.20 (1Im) or domestic abuse, as defined i8$3.12 (1)
(1) (am), with respect to the parent providing the parenting plaﬁ"‘m) creates a rebuttable presumption thatp_artles will not be
the parent providing the parenting plan is not required to disclodBleto cooperate in the future decision making required.
the specific address but only a general description of wheoe he (C) Except as provided in pgd), the court may not give sole
shecurrently lives and intends to live during the next 2 years. legalcustody to a parent who refuses to cooperate with the other
(c) Where the parent workad the hours of employment. IfParentif the court finds that the refusal to cooperate is unreason
thereis evidence that the other parent engaged in interspoatsal 20'€.
tery, as described under 840.190r 940.20(1m), or domestic (d) 1. Except as provided in suldd.if the court finds by a pre
abuseas defined in $813.12 (1) (am)with respect to the parent ponderancef the evidence that a party has engaged in a pattern
providing the parenting plan, the parent providing the parentir serious incident of interspousal batteagdescribed under s.
planis not requiredo disclose the specific address but only a geA40.190r940.20 (1m)or domestic abuse, as defined i8%3.12

eral description of where he or she works. (1) (am) pars(am) (b), and(c) do not apply and there is a rebut
(d) Who will provide any necessary child care when the paréﬁple presumption that it is (_jetrlmental to .the child and contrary
cannotand who will pay for the child care. to the best interest of the child to award joint or sole legal custody

. . to that party The presumption under this subdivision may be
(€) Where the child will go to ,S.ChO(,)I' ) ) rebuttedonly by a preponderance of evidence of all of the fellow
(f) What doctor or health cafacility will provide medical care jnq:

for the child. ) ) . . a. The party who committed the battery or abuse has sdccess
(9) How the childs medical expenses will be paid. fully completedreatment for batterers provided through a eerti
(h) What the child religious commitment will be, if any  fied treatment program or by a certified treatment provider and is
(i) Who will make decisions about the chil&ducation, medi not abusing alcohol or any other drug.

cal care, choice of child care providers and extracurricular activi b. Itis in the best interest of the child for the party who-com

ties. mitted the battery or abuse to be awarded joint or sole legal cus
(i) How the holidays will be divided. tody based on a consideration of the factors under(Spufam)
(k) What the childs summer schedule will be. 2. If the court finds under subdl. that both parties engaged

(L) Whether and how the child will be able to contact the othigy-@ Pattern or serious incident of interspousal batarglescribed

; ; ; .940.190r 940.20 (1m,)or domestic abuse, as defined in
parentwhen the chilchas physical placement with the parent prd/nders.9 .
viding the parenting plan, and whelectronic communication, if S-813-12 (1) (am)the partywho engaged in the battery or abuse
any, the parent is seeking. for purpose®f the presumption under sulddis the party that the

(Lm) Whether equipment fgoroviding electronic commu cour_tdet(_ermines was the prir_nary physical aggresgowcept as
nicationis reasonably available to both parents providedin subd.3., in determining which party was the primary
o physicalaggressorthe court shall consider all of the following:
(m) How the parent proposes to resolve disagreements related, - pyior acts of domestic violence between the parties
to matters over which the court orders joint decision making. ' 5 . A '
b. The relative severity of the injuries, if aiyflicted upon

o (n% Vt\ﬁhﬁt]?hriﬁ S:Jp\?vci)thi)fam”y support, maintenance or othgr, v, by the other party in any of the prior acts of domestic vio
cometranster there €. lenceunder subd2. a.

(0) If there is evidence that either party engaged in interspousal . 14 Jikelihood of future ini : .
. f . jury teither of the parties result
battery,as described under®0.190r 940.20 (1m)or domestic ing from acts of domestic violence.

abuseas defined in $813.12 (1) (am)with respect to the other . . . .

party,how the child will be transferred between the parties for the - Whether either of the parties acted in self-defense in any

exerciseof physical placement tensure the safety of the child and! the Prior acts of domestic violence under subdh.

the parties. €. Whether there is or has been a pattern of coercive and abu
(2) CUSTODY TO PARTY: JOINT OR SOLE. (a) Subject to pars. S'V€ behavior between the parties. )

(am)to (), based on the best interest of the child and after f.  Any other factorthat the court considers relevant to the

sideringthe factors under sutb) (am) subject to sul{5) (om) determinatiorunder this subdivision.

the court may give joint legal custody or sole legastody of a 3. If the court mustietermine under sub®. which party was

minor child. the primary physical aggressor and one, but not both, of the parties
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hasbeen convicted of a crime that was an act of domestic abussterparent or the operator of the facility in which the child is liv

asdefined in s813.12(1) (am) with respect to the other partiie  ing.

courtshall find the partyvho was convicted of the crime to be the (4 Following the hearing, the court shall make all of the deter

primary physical aggressor minationsspecified under €8.38 (5) (c)and, if it determines that
4. The presumption under sulid doesnot apply if the court analternative placement is in the childiest interest, may amend

finds that both parties engaged in a pattern or serious incidentigd order to transfer legalustody of the child to another relative,

interspousabattery or domestic abuse but the court determinggherthan a parent, or to another agency specifieter par(a).

thatneither par_ty was the primary.physical aggressor (e) The chages for care furnished to a chikhose custody is
(e) 1. In this paragraph, “service member” means a mempinsferrecunder this subsection shak pursuant to the proce

of the national guard or of a reserve unit of the U.S. armed forcggre under s.48.36 (1)or 938.36 (1)except as provided in s.
2. If a party is a service membéne court may not consider 767.57(3).

asa factor in determining the legal custody ahéld whether the (4) ALLOCATION OF PHYSICAL PLACEMENT. (a) 1. Excepas

servicemember has been or may be calledctive duty in the providedunder par(b), if the court ordersole or joint legal cus

%f'g;mggsfg;(t:?f’ofnn?hgoggr%?cueenmtgnﬁ; écT)cr)m;he future witirbe tody under sub(2), the court shall allocatperiods of physical
ybe, ) placemenbetween the partiés accordance with this subsection.

(3) CusTODYTOAGENCY ORRELATIVE. (@) If the interest of any - . . .
child demands it, and if the court finds that neither parent is able 2. In determining the_allocatlon of periods of ph_ysmialce
nt,the court shall consider each case on the basis tfdtues

to care for the child adequately or that neither parent is fit a sub.(5) (am) subject to sub(5) (bm) The court shall set a

properto have the care and custody of the child, the court m .
declarethe child to be in need of protection or services and transhigcemenschedule that allows the child to have reguladgur

legal custody of the child to a relative of the child, as defined [{'9, meaningful periods ghysical placement with each parent
s.48.02 (15) to a county department, as defined undd82 andthat maximizes the amouat time the child may spend with
(29), to a licensed child welfare ageney, in a county having a each parent, taking into account geographic separation and
populationof 500,000 or more, the department of children arRFcommodationfor different households.
families. If the court transfers legal custody of a child under this (b) A child is entitled to periods of physical placement with
subsectionijn its order the court shall notify the parentsaoly both parents unless, after a hearing, the court finds that physical
applicablegrounds for termination of parental rights under glacementwith a parent would endanger the chslghysical,
48.415 |If the court transfers legal custody under this section teentalor emotional health.
anagencythe court shall also refer the matter to the court intake () No court may deny periods of physical placement for fail
worker, as defined in $18.02 (3) who shall conduct an inquiry yre o meet, or grant periods of physical placementifeeting,
unders. 48.24to determine whether a petition should be filed,y financial obligation to the child oif the parties were married,
unders.48.13 . to the former spouse.

(am) If the court transfers legal custody of a child under this (cm) If a court denies periods of physical placement under this

subsectionthe order transferringustody shall include a finding : . . .
that placement athe child in his or her home would be Contrarysectlon,the court shall give the parent that was denied periods of

to the welfare of thehild and a finding that reasonabldoefs physicalplacement the warnlhg prowded.unde4&356

havebeen made to prevent the removal of the child from the home,(d) If the court grants periods of physigdacement to more
while assuring that the health and safety of the child are the pdF@n one parent, it shall order a parent with legal custauly
mountconcerns, unlesany of the circumstances specified in sphysicalplacement rights to provide the notice required under s.
48.355(2d) (b) 1.to 5. applies. If the legal custodian appointed67.481 (1)

underpatr (a) is a county department, the court shall order the child (e) If the courtgrants periods of physical placement to more
into the placement and caresponsibility of the county depart thanone parent, the court may grant to either or both parents a rea
ment as required undé2 USC 672a) (2) and shall assign thesonableamount of electronic communication at reasonable hours
countydepartment primary responsibility for providing serviceguring the other parert’periods of physicallacement with the

to the child. The court shall make the findirgecified in this  child. Electronic communication with the child may be used only
paragrapton a case-by-case basis based on circumstances §p8upplement a parestperiods of physicallacement with the
cific to the child and shall document reference the specific chjld. Electronic communication may not be used as a replace
informationon which those findings are based in the court ordehentor as a substitute for a parereriods of physical placement

A court order that merely references this paragraph without dogih, the child. Granting a parent electronic communication with

mentingor referencing that specific infqrmation in the court or_dqhe child during the other pareatperiodof physical placement
or an amended court ord#rat retroactively corrects an earlier,

courtorder that does not comoly withis paraaranh is not Jif shall be based on whether it is in the chiddbest interest and
ou 0es n pPly paragrap whether equipment for providinglectronic communication is
cientto comply with this paragraph.

) " ) reasonablyavailable to both parents. If the court grants electronic
(b) If the legal custodian appointed under. (&is an agency communicationto a parent whose physicalacement with the
theagency shall report to the court on the status of the child at Ig3siy s supervised, the court shall also require thaptrents
onceeachyear until the child reaches 18 years of age, is retumnggloniccommunication with the child be supervised.
to the custody of a parent or is placed under the guardianship o
anagency The agency shall file an annual report no less than 30(5) FACTORS IN CUSTODY AND PHYSICAL PLACEMENT DETER-
daysbefore the anniversary of the date of the ordim agency MINATIONS. (am) Subject to pargbm) and(c), in determining
mayfile an additional report at any time if it determines that mof@dal custody and periods of physical placement, the court shall
frequentreporting is appropriate.” A report shall summarize tf@nsiderall facts relevant to the best interest of the child. The
child’s permanency plan and the recommendations ofetiew ~ Court may not prefer one parent or potential custodian tieer
panelunder s48.38 (5) if any. otheron the basis of the sex or race of the parent or potensitd
(c) The court shall hold a hearing to review the permanen?(!?'?' Subject to parém) and(c), thecourt shall consider the fol
planwithin 30 days after receiving a report under (@r Atleast 0Wing factors in making its determination:
10 days before the date of the hearing, the court shall provide 1. The wishes of the chils’parent or parents, as shown by any
noticeof the time, date anpurpose of the hearing to the agencgtipulationbetween the parties, any propogettenting plan or
thatprepared the report, the chégiarents, the child, if he or sheanylegal custody or physical placement proposal submittégeto
is 12 years of age or oyeand the child foster parent, treatmentcourtat trial.
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2. The wishes of the child, which may be communicated by (am) In making an order of joint legal custodypon the
the child or through the child’guardian ad litem or other appro requestof one parent the court shall specify major decisions in
priate professional. additionto those specified under&7.001 (2m)

3. The interaction and interrelationship of the child with his (b) Notwithstanding s767.001 (1s)in making an order of
or her parent or parents, siblings, and any gpieeson who may joint legal custodythe court may givene party sole power to
significantly affect the child$ best interest. make specified decisions, while both parties retain equal rights

4. The amounand quality of time that each parent has speandresponsibilities for other decisions.
with the child in the past, any necessary changes to the parentgc) In making an order of joint legal custody and periods of
custodialroles and any reasonable life-style changes thatent physicalplacement, the court may specify one parent as the pri
proposedo make to be able to spend time with the child in th@ary caretaker of the child and one home as the primary home of
future. the child, for the purpose of determining eligibility for aid under

5. The childs adjustment to the home, school, religion ansl49.190r benefits under s49.141t049.1610r forany other pur
community. posethe court considers appropriate.

6. The age of the child and the ctildlevelopmental and edu  (d) No party awarded joint legal custody may take any action
cationalneeds at diérent ages. inconsistenwith any applicable physical placement orderess

7. Whether the mental or physical health of a partinor the court expressly authorizes that action.
child, or other person living in a proposed custotiialisehold  (e) In an order of physical placement, the court shall specify
negativelyaffects the childs intellectual, physical, or emotionaltheright of each party to the physical control of the child ifisuf
well-being. cientdetail to enable a party deprived of thantrol to implement

8. The need for regularly occurring and meaningful periodsy law providing relief for interference with custody or parental
of physical placement to provide predictability and stability faights.
the child. (f) If the court finds under suf®) (d)that a party hasngaged

9. The availability of public or private child care services. in a pattern or serious incident of interspousal battrgescribed

10. The cooperation and communication between the partigsders.940.190r 940.20 (1m)or domestic abuse, as defined in
and whether either party unreasonably refuses to cooperatesd13.12 (1) (am)the court shall state in writing whether the-pre
communicatewith the other party sumptionagainst awarding joint or sole legal custody to paaty

11. Whether each par‘[y can Support the other mwation is relt_)utt_ech_nd, if SO, What evidence rebutted the pr_esumption, and
ship with the child, including encouraging and facilitating-frewhy its findings relating to legal custody and physjslacement
quentand continuing contaetith the child, or whether one partyarein the best interest of the child.
is likely to unreasonably interfere with the chil@ontinuing rela (g) If the court finds under suf®) (d)that a party has engaged
tionshipwith the other party in a pattern or serious incident of interspousal batergescribed

12. Whether there is evidence tlaaparty engaged in abuseunders.940.190r 940.20 (1m)or domestic abuse, as defined in
asdefined in s813.122 (1) (a)of the child, as defined in48.02 s.813.12 (1) (am)and the court awards periods of physical place
). mentto both parties, the court shaltovide for the safety and

12m. Whether any of the following hasceiminal record and Well-beingof the child and for the safety of the party who tes
whetherthere is evidence that any of tfilowing has engaged Victim of the battery or abuse. For that purpose the court, giving
in abuse, as defined in&13.122 (1) (3)of the child or any other consideratiorto the availability of services or programs and to the
child or neglected the child or any other child: ability of the partywho committed the battery or abuse to pay for

a. A person with whom a parent of the child has a dateg thoseservices or programs, shall impose one or robtbe fot

tionship,as defined in $813.12 (1) (ag) lowing, as appropriate: _ _
b. A person who resides, has resided, or will reside regularlg 1. Requiring the exchange of the child to occur in a protected
or intermittently in a proposed custodial household. settingor in the presence of an appropriate 3rd party agrees

13. Whether there is evidence of interspousal battery g)igaifida\_/it or other supporting evidence to assume the responsi
describedunder s940.190r 940.20 (1m)or domestic abuse ash! Ity aﬁ‘&gnet_d by th_(tehcourt antdttotkl;)e account%l;)ll_(te to the court for
definedin 5.813.12 (1) (am) is or her actions with respect to the responsibility

; i 2. Requiring the child periods of physical placement with
alcolhtlc\)/:/ g?ﬁgeggﬁgg party has or had a significant problem Wlt e party who committed the battery or abuse to be supervised by

. L . . anappropriate 3rd party who agrdssafidavit or other support
evidlcasricghe reports of appropriate professioriidmitted into ing evidence taassume the responsibility assigned by the court

. o andto be accountabléo the court for his or her actions with
16. Such other factors as the court may in each individual Cag8pecto the responsibility

determineto be relevant. 3. Requiring the partywho committed the battery or abuse to
(bm) If the court finds under sulf2) (d) that a parent has . the costs of supervised physical placement.
engagedn a pattern or serious incident of interspousal batsry

describecunder s940.190r 940.20 (1m)or domestic abuse, as__. 4 Réquiring the partwho committed the battery or abuse to
definedin s.813.12 (1) (am)the safety and well-being of ’theattend and completég the satisfaction of the court, treatment for

child and the safety of the parent who was the victim obéteery Patterersprovided through a certified treatment progranby a
or abuse shall be the paramount concerns in determining legal Gg&tified treatment provider a& condition of exercising his or her
tody and periods of physical placement. periodsof physical placement. o
(c) If a parent is a service mempes defined in suk2) (e) 1, . 5. Ifthe party who committed the battery or a_bt_J_se has a-signif
the court may not consider as a factor in determining the legal cif@ntproblem with alcohol or drug abuse, prohibiting that party
tody of a child whether the service member has been or may M being under the influence of alcohol or any controlled sub
calledto active duty in the U.S. armed forces and COnsequ-enﬂystan(:a/vhenthe parties exchange the child for periods of physical
or in the future will be or may be, absent from the sermieent placement and from possessing or consuming alcohol or any con
ber’'s home. trolled substance during his or her periods of physical placement.
(6) FINAL ORDER. (@) If legal custody ophysicalplacement 6. Prohibiting the party who committed the battery or abuse
is contested, the court shall state in writing why its findings-reldfom having overnight physical placement with the child.
ing to legal custody ophysical placement are in the best interest 7. Requiring the partwho committed the battery or abuse to
of the child. posta bond for the return and safety of the child.
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8. Imposing any condition not specified in subiito 7. that 1987@9%3328-62‘2 éffg 2{3 1?515939654, 3873»7 ‘1183 %33923955 32%% 5191%% ? 353%11%911
H H H . a. " a. ) a. ;
the court determines is necessary for the safety and well-beingdf ; 92001a. 1092003 a. 1302005 a. 101174, 264 2005 a. 4435.29, 9410
thechild or the safety of the party who was the victim of the battesy Stats. 2005 s. 767.42005 a. 475s.1to5; 2007 a. 202007 a. 96s.141, 142
or abuse. 2007a. 97 187.
NOTE: 1987 Ws. Act 355 which made many changes in this section, contains
(7) AccessTo RECORDS. (a) Except under paib) or unless g “egislative declaration” in section 1 and explanatory notes, an8005 Wis. Act
otherwiseorderedby the court, access to a chilaghedical, dental 443 which affected this section, contains explanatory notes.
andschool records is available to a parent regardless of whet dirwas reversible error fahe court to make a custody award when the court should

. ave recognized the rule of comity and declined to exercise its jurisdiction. Sheridan
the parent has legal custody of the child. v. Sheridang5 Wis. 2d 504223 N.W2d 557(1974).

(b) A parent who has been denied periods of physical placeAs a general mattethe childs best interests will be served by living with a parent.

; i H i H If circumstances compel a contrary conclusionjritexests of the child, not a sup
mentwith a child under this sectias SUbJeCt t0sl18.125 (2) (m) posedright of a parent to custodgontrols. In a dispute between a father and a

with respect to that child’school records, §1.30 (5) (bmwith  geceasedhothets parents, the court erred in concluding that it must award custody
respectto the childs court or treatment records,55.23 with  to a natural parent unless the parent was unfit or unable to care for the children.

respecto the childs records relating to protective services, and:ChapelV. Mawhinney66 Ws. 2d 679225 N.W2d 501(1975).

N o X Therecord of a temporary hearing may be relevant at a divorce hdautrig,not
s.146.835with respect to the child’patienthealth care records. controlling, and neither party has the burden of proving a change in circumstances

(7m) MEDICAL AND MEDICAL HISTORY INFORMATION (a) In towarrant a change from the temporary ardéuesel vKuesel,74 Ws. 2d 636247
. : N.W.2d 72 (1976).
making an order of legal custodthe court shall order a parent (1976)

X . h Thetrial court may not order a custodial parent to live in designated part of the state
whois not granted legal custody of a child to provide to the couftelse lose custodyGroh v Groh,110 Ws. 2d 117, 327 N.W2d 655(1983).

medicaland medical historinformation that is known to the par  In a custody dispute between a parent and a 3rd, pafss the court finds that

H i i parent is unfit or unable to care for the child, or that there are compelling reasons
ent. The court shall send the information to the phyS|C|an or ot ?denying custody to the parent, the court must grant custody to the parent. Barstad

healthcare provider with primary responsibility for ttreatment . Frazier 118 Ws. 2d 549348 N.W2d 479(1984).
andcare of the child, as designated by the parent who is grantes contract between a parent and a non—parent to transfer permanent custody is

i i ici %vmnforceablejnterest of Z.J.H162 Wis. 2d 1002471 N.W2d 202(1991). But see
leQal Cusl[.?jdy O]]: tﬂe %h”d’. arfldhadv;’?ﬁjthe prf]]ySICIré]m Ol’f other .he ustodyof H.S.H-K,193 Wis. 2d 649533 N.W2d 419(1995) regarding unmarried
careprovider of the identityt the child to whom the Information personsontracting for visitation in a co-parenting agreement.
relates. The information provided shatficlude all of the follow Revisionof the statute to allow joint custody in cases in which both parties did not
ing; agreewas not a “substantial change in circumstances” justifying a change to jeint cus

. . - tody. Licary v Licary, 168 Ws. 2d 686484 N.W2d 371(Ct. App. 1992).
L The Ignown. medlcall hlspory of the parent p(ov!dlng the section767.001 (2m) confers the right to choose a chileligion on the custodial
information, including specific information about stillbirther  parent. Reasonable restrictions on visitation to prevent subversion of this rigbt do
congenitalanomalies in the parestfamily, andthe medical histo violatethe constitution. Lange tzange, 175 Ws. 2d 373N.W.2d (Ct. App. 1993).

f f T < Thereis no authority to order a change of custody at an unknown time in the future
ries, if known, of the parents and S|b|'ngs of the parent and any $bnthe occurrence of some stataghtingency Koeller v Koeller, 195 Wis. 2d 660

ling of the child who is a child of the pareakcept that medical 536N.w.2d 216(Ct. App. 1995)94-2834
history information need not be provided for a sibling of ¢théd hA CUStOdiﬁ' P?‘fﬁm' rijght.éo mﬁkehmair?f deC.iSiO”S%fgf the ch"drgn ?093 not give
. - thatparent the right to decide whether the actions of the noncustodial parent-are con
if the parent or other person who is granted legatody of the  sisienwith those decisions. téd v DeHahn214 Ws. 2d 221571 N.W2d 186(Ct.
child also has legal custodiyncluding joint legal custodyfthat App. 1997),96-3642
sibling Neithersub. (4) (b) nor s. 767.325 (4) [now s. 767.451 (4)] permits a prospective
! . . .order prohibiting a parent from requesting a change of physical placement in the
2. Areport of any medical examination that the parent provi@liture. Jocius vJocius218 Ws. 2d 103580 N.W2d 708(Ct. App. 1998)96-2746
ing the information had within one year before the date of theSection 813.122 implicitly envisions a change of placement and custody if the trial
courtissues a child abuse injunction under that section against a parent who has cus
order. tody or placement of a child under a divorce order or judgment. Scott Mlthy

ici i i nM.H. 218 Wis. 2d 605581 N.W2d 564(Ct. App. 1998)97-0814
(am) The phySICIaI’I or other health care prowder deSIgnat@%ub.(S) (b), whilerequiring consideration of the chifdishes, leaves to the

under par (a) shall keep the information separate fratier courtsdiscretion whether to allow the child to testifjhat the child is a competent
recordskept by the physician or other health care providére witnessunder s. 906.01 does noteatt the court discretion. Hughes Hughes223

informationshallbe assigned an identification number and maiffis- 2d 111, 588 N.W2d 346(Ct. App. 1998)97-3539

. - . - Constitutionalprotections of a paresttight to his or her child do not prevent the
tainedunder the namef the parent who provided the Informauonapplicationof the best interests of the child standard as the central focus of determin

to the court. The patient health care records of the child that &tawhere the child shallve. “Best interests” and “safety” are not synonymous.
kept by the physician or other health ceprr@vider shall include RichardD. v Rebecca G228 Wis. 2d 658599 N.W2d 90(Ct. App. 1999)99-0433

. e . Sub.(4) requires allocation of placement between the parents. Before a court may
areference to that name and identification numitiethe childS  genya parent all placement or contact with a child, it must find that the contact would

patienthealth care records are transferred to another phys:margndanﬁjeth? crtngdstﬁhystﬁal, menttar?é e?ogonalfhealth. ﬁ] pzérem WTotiQEKhS'II:IO
; i enyall contact by the other parent e burden of proving the danger to the child.
other health care provider or another health care fagitttg  {y i, Wiite. 2000 W1 App 83234 Ws. 2d 449610 N.W2d 222 892201
recordscontaining the information provided under.gayshall be " Thereis no presumption of equal placement. While sub. (4) (a) 2. requires the court
transferrechlong with the child patient health carecords. Not to provide for placement that allows the child to have regularly occurring, meaningful
; : f ; ; periodsof physical placement with each parent, that is not tantamount to a presump
WIthStandmgS' 1.46'819 the |nformqt|pn prowded under péﬂi) tion of equal placement. Keller Keller, 2002 WI App 161256 Ws. 2d 401647
neednot be maintained by a physician or other health care prow.2d 426 01-2970
vider after the child reaches age 18. While natural parents have a natural right to care and custody of their children, they
. . . . do not have a fundamental right to equal placement periods after divorce. Arnold v
(b) Notwithstanding ss146.81to 146.835 theinformation  Armold, 2004 Wi App 62270 Ws. 2d 705679 N.W2d 296 03-1547
shallbe kept confidential, except only as follows: A trial court mayconsider whether a paremparticular lifestyle choices have an
.. . . impacton the best interests afspecific child. Findings regarding instability in living
1. The physician or othdrealth care provider with custody conditionsmustbe based upon evidence specific to the individual case, not general
of the information, or any other record custodian at the regfiesizations. A courts finding that a parertliving situation was unstable based primar

e ; ily upon the triatourts negative view of her unmarried status was improfdetling
the physician orother health care providehall have access to the,”| ampert, 2004 Wi App 9272 Ws. 2d 796681 N.W2d 552 03-1097
informationif, in the professional judgment of the physician or Thesub. (2) (ampresumption that joint legal custody is in the chiloést interest
otherhealth care providethe information may be relevant to theappliesonly in initial legal custody determinations, not in modification determina
hild’ dical diti tions. The presumption that the current custody and physical placamangement
child’'s medical condition. is in the childs best interest under s. 767.325 (1) (b) [now s. 767.451 (1) (b)] continues

2. The physician or other health care provider m?ase to apply in modification cases. AbbasRalmersheim, 2004 WI App 12875 Wis.

. . : 311, 685 N.W2d 546 02-3390
only that portion of the information, and only to a person, that th n agreement approved by the court and incorporated into the judgmegavbat

physicianor other health care provider determimgeselevant to impasse-breakinguthority to the guardian ad litem and fanyurt counselor on
the child’s medical condition theissue of which school a child was to attend was consistent with the public policy
T . . favoring settlement in divorce cases. The partiaiéaision was not reviewable by
(8) NoTicE IN JUDGMENT. A judgment which determingle the court, but the other parent couttbve to modify the grant of power under s.
legal custody or physical placement rights of any person toZ8 32300t 5. 7554911 Lawrenae Lawrence, 2004 Wi App 1776 Ws. 2d
minor child shall include notification of the contertfss.948.31 The court acted properly when it ordered chilsbport under the standard pereent
History: 1971 c. 149157,211; 1975 c. 39122, 200,283, 1977 c. 105418 1979  ageguideline, without a reduction under the shared—time payer provision, for a parent
€. 32ss.50,92 (4) 1979 c. 196Stats. 1979 s. 767.24981 c. 3911985 a. 70176,  with care responsibility for 36% of overnight placements. Placement until 7:00 p.m.
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including an evening meal, is not equivalent to providawgrnight placement for hasbeen prevented from doing so by a parent who has legal cus
purpose®f determininghe amount of placement with a parent. RumpRumpf, tody of the child
2004WI App 197,276 Wis. 2d 606688 N.W2d 699 03-2646 y '

Undersub. (1m) each parentéstitled to a copy of the oterparenting plan. The (e) The grandparent is not likely to act in a manner that is con

trial court should not even consider custody and placement until both parti¢gbav T
the opportunity to revieweach othes plans. Guelig.\Guelig, 2005 WI App 212, etrary to decisions that are made by a parent who has legal custody

287Wis. 2d 472704 N.W2d 916 05-0346 of the child and thadre related to the chiklphysical, emotional,
Sub.(1m) does not relieve the court of the obligation to articulate how its decisigtiucationabr spiritual welfare.

bearson the childs best interests if one parewtio does not timely file a parenting L. L. . .

plan, waives the right to object to the other pastglan. Sub. (5) (am) requires the ~ (f) The visitation is in the best interest of the child.

courtto consider the child’best interests in absolute terms. Gueli@uelig,2005 .

WI App 212,287 Ws. 2d 472704 N.W2d 916 05-0346 (3c) ACTION IN WHICH PETITION FILED; ALTERNATIVES. A

Sub.(4) (a) 2. does not require a court to grant each parent equal placetnent igrandparentecquesting visitatiomnder sub(3) may file a petition
courtdetermines that the placement should be modified. In making modificatieg commence an independent action for visitation undeckizp

determinationsthe circuit court is tanaximize the amount of time a child spends wit . i i itats f ; .

his or her parents within an overall placement schedule, taking into account thehlsggtor_may file a_ petltlon fO!’ visitation In an underlyl_ng action

interestsof the child, the presumption of the status quo under s. 767.325 (1) and@ffectingthe family under this chapter thafeadts the child.

[now s. 767.451], the general factors listed in this section, and the particular factors . ;

listedunder sub. (5) (am) when relevémthe child. \ith respect to the modification (3_m) PRETRIAL HEARING; RECOMMENPAﬂON' (a) A pretrlal

of legal custody and physical placement orders, maximthiagmount of time can  hearingshall be held before the court in an action under(&)b.

not be equated with the notion of equal placement. Landwéandwehy2006 WI i i i — i

Ba 201 W 50 40715 N Wod 18005 S50t A;tthe pretrleél heanngt tht?] partle_g may prlesenttatndtﬁrozstexa_mlne
In a custody dispute triggered byetition for guardianship between a birth parentVItNESSESANA present other evidence relevant o the detefmina

anda non—parent, the threshold inquiry is whether the parent is unfit, unataieeto tion of visitation rights. A record or minutes of the proceeding

for the child, or there are compelling reasons for awarding custody to the non-pargfig|| be kept

Consideratiorof a minofs nomination of a guardigmresupposes that the need for : . . . .

aguardian has been established. If it is determined that the birth parent isfiland ~ (b) On the basis of the information produced at the pretrial

to care for the child and no compelling reasons éxiappoint a non—-parent guardian, hearing,the courshall evaluate the probability of granting visita

thenthe minots nomination of a guardian becomes moot. Nicholas C.Julie R. . . . . . .
L. 2006 WI App 19,293 Ws. 2d 819719 N.W2d 508 05-1754 tion rights to a grandparent in a trial and shall so advispatiees.

Custody — to which parent? Podell, Peck, First, 56 MLR 51. Onthe basis of the evaluation, the court may make an appropriate
The best interest of the child doctrine inséonsincustodycases. 64 MLR 343 recommendatioffior settlement to the parties.
(1980). i X
In the Interest of a Child: A Comparative Look at thesfment of Children Under (© ”.a party or the guardla_n ad litem refuses to accept a recom
Wisconsinand Minnesota Custody Statutesalsti. 85 MLR 929 (2002). mendationunder this subsection, the action shall be set for trial.

RecentChanges in \l§consins Law Regarding Child Custody and Placement. ; ; ; ; ;
Rue. 2001 WLR 177, (d) The informal hearing under this subsection may be termi

Debatingthe Standard irChild Custody Placement Decisions. Molvigiswaw ~ hatedand the action set for tridlthe court finds it unlikely that

July 1998. ) o all parties will accept a recommendation under this subsection.
Wisconsin’s Custody Placement and Paternity Reform Legislatioalther. . .
Wis.Law. April 2000. (4) PaTERNITY DETERMINATION. [f the paternity of the child has

not yet been determined in an action under ¢8pthat is com
767.43 Visitation rights of certain persons. (1) Pet- mencedoy a persomther than a parent of the chddhother but
TION, WHO MAY FILE. Except as provided in suig¢m) and(2m), the person filing the petition under suf®) has, in conjunction
upon petition bya grandparent, greatgrandparent, stepparentwith that petition, filed a petition or motiamder s767.80 (1) (k)
persorwho has maintained a relationship similar to a parent—chifte court shall make a determination ap#dernity before deter
relationshipwith thechild, the court may grant reasonable visitamining visitation rights under sulf3).

tion rights to that person if the parents have notice of the hearing(s) INTERFERENCEWITH VISITATION RIGHTS. Any person who

andif the court determines that visitation is in the best interestgterfereswith visitation rights granted under sh) or (3) may

the child. be proceeded against fapntempt of court under cii85, except
(1m) EXCEPTION; HOMICIDE CONVICTION. (&) Except as pro thata court may impose only the remedial sanctions specified in

vided in par(b), the court may not grant visitation rights undes. 785.04 (1) (apnd(c) against that person.

sub.(1) to a persomvho has been convicted unde940.010f the (6) MODIFICATION OF ORDER IF HOMICIDE CONVICTION. (a) If

first-degreententional homicide, or under340.050f the 2nd— a person granted visitation rights with a child under this section is
degreeintentional homicide, of a parent of the child, and the cogonvictedunder s940.010f the first-degree intentional homi
viction has not been reversed, set aside or vacated. cide, or under s940.050f the 2nd-degree intentional homicide,
(b) Paragraplfa) does not apply if the court determines bywf a parent of the child, and the conviction has not been reversed,
clearand convincing evidence that the visitation would be in thetaside or vacated, the court shall modify the visitation order by
bestinterests of the child. The court shall consider the wishesd#nyingvisitation with the child upon petition, motion or order to
the child in making the determination. showcause by a parent or guardian of the child, or upon thesourt’
(2) WisHES OF THE cHILD. Whenever possible, in making aown motion, and upon notice to thgerson granted visitation
determinatiorunder sub(1), the court shaltonsider the wishes rights.
of the child. (b) Paragraplfa) does not apply if the court determines by
(2m) WHEN SPECIAL GRANDPARENT PROVISION APPLICABLE. ~Clearand convincing evidence that the visitation would be in the
Subsection(3), rather than sub(l), appliesto a grandparent bestinterests of the child. The court shall consider the wishes of
requestingvisitation rights under this section if syB) (a)to(c) thechild in making that determination.
appliesto the child. History: 1971 c. 2201977 c. 10%s.35, 39, 1979 c. 3%s.50, 92 (4) Stats. 1979

s. 767.2451983 a. 447450, 1987 a. 3551995 a. 681999 a. 92005 a. 443s.101,
(3) SPECIAL GRANDPARENT VISITATION PROVISION. The court 183 Stats. 2005 s. 767.43.

may grant reasonable visitation rights, with respect to a child, tmiological grandparents had no right to visitation following termination of their
agrandparent of the child if the chiédparents have notice of theSon'sparental rights and adoption by the childtepfather Soegel v Soegel, 154

. . N Wis. 2d 564 453 N.W2d 624(1990).
hearingand the ?Ourt dEtem_“nes _a“ of the following: Thevisitation petition of a custodial pareidow did not meet the criteria of sub.
(a) The child is a nonmarital child whose parents have net su when, prior to the custodial parentieath, the non—custodial parent had filed a
; motion to revise custodySection 880.155 [now s. 54.56] governs visitation in the
sequentlymarried each other _ _ eventof a parent death. Cox.Wlliams, 177 Ws. 2d 433502 N.W2d 128(1993).
(b) Except as provided in sul@), the paternity of the child has A paternity case imhich the court has retained postjudgment authority to enforce
beendeterminedinder the laws of this state or another jurisdictiomejudgment constitutes an underlying action under which a petition for grandparent

; e i ; visitation may be brought. Paternity of Nastassja L.HI8IL Ws. 2d 666 512
if the grandparent filing the petition is a parent of the chilather 354 189(Ct. App. 1993).

(c) The child has not been adopted. An existing underlying action fEicting the family does not alone provide standing
(d) The grandparent has maintained a relationship with t;g#etition under this section. The underlying action must threaten the integrity of a

. - N . g - A ily unit. An action under this section does not apply to intact families. Because
child or has attempted to maintain a relationship with the child huéfather figure in a household was not the biological or adoptive father of one of the
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childrendid not mean the family was not intact. Marquardiegemann-Glascock, a. The modification is in the best interest of the child.
190Wis. 2d 447526 N.W2d 834(Ct. App. 1994). X ; )
While his section does not apply outside the dissolution of a mariiatges not b. There has beensaibstantial change of circumstances since

preemptthe consideration of visitation in circumstances not subjettie statute. A the entry of the last order fafcting legal custody or the last order

circuit court may consider visitation by a non—parent outside a marriage dissoluti i i i
situationin the best interests of the child if the non—parent petitioner demonstrat(tagé{%bStantlalIya‘ffeCtmg physical placement.

parent-like relationship with the child and shows a significant triggering event such 2. With respect teubd.1., there is a rebuttable presumption
assubstantial interference with that relationship. Custody of H.S.H9&Ws. 2d that:
649, 533 N.W2d 419(1995). : o ) o ]

Publicpolicy does not prohibit a court, relying on its equitable powers, to grantvis ~ @. Continuing the current allocation @écision making under

itation outside this section on the basis of a co—parenting agreement between-a bi@q@gm custody order is in the best interest of the child.
ical parent and another when visitatiisnin the child$ best interest. Custody of L . . .
H.S.H.-K.193 Wis. 2d 649533 N.W2d 419(1995). b. Continuing the chil& physical placementith the parent

Whenapplying sub. (3), circutourts must apply the presumption that a fit pasent'\ith whom the child resides for the greater peabtime is in the
decisionregarding grandparent visitation is in the best interest of the child, butlﬁ,

courtmust still make its own assessment of the best interest of the child. Pater tinterest of the child.
of Sr?ggrrTEr’él;iél%?%%:g\'/ﬁgng)goaiog\l%-? 2{36733251&&&23&‘&43% Op?xgﬁfs a court 3. A changen the economic circumstances or marital status
from starting with a clean slate when assessing whether grandparent visitation Q_fir’ta'ther party is not sfi€ient to meet thetandards for modifica

the best interests of the child. ithin the best interests framework, the court mustion under subdl.

afford a parens decision special weight by applying a rebuttable presumption that
thefit parents decision regarding grandparent visitation is in the best interest of the (2) MODIFICATION OF SUBSTANTIALLY EQUAL PHYSICAL PLACE-

child. It is up to the party advocatirfigr nonparental visitation to rebut the presump MENT ORDERS. Notwithstanding sul(1):

tion by presenting evidence that théeofis not in thechild’s best interests. Martin . . . .
L. v. Julie R. L. 2007 W1 App 3299 Ws. 2d 768731 N.W2d 288 06-0199 (a) If the parties have substantially equal periods of physical

Whenan existing informairrangement was digient to maintain the established placementpursuant tca court order and circumstances make it

relationshipbetween grandparents and children, state interference in the formil‘ﬁpracticalfor the parties to continue to have substantially equal
court-orderegblacement with the grandparents was unwarranted qé=tion is not

whetherthe additional time sought by the grandparents with their grandchildr@{ysical placement, a court, upon petition, motion, or order to
mightbe good for all concerned. The questions are whatheer the facts of the show cause by a partynay modify the order iit is in the best
casethe state should intervene to dictadehe parent with primary placement, that: terestof the child
addedvisitation time is warranted, and, if so, which parent should forfeit a porticm :
of his or her placement time to accommodate the grandparent visitRtagers v (b) In any case in which pdg) does not apply and in which
Rogers, 2007 W1 App 5@00 Ws. 2d 532731 N.W2d 53206-1766 the parties have substantially equal periods of physical placement
Grandparent Mitation Rights. Rothstein. ¥/ Law Nov. 1992. t t ord t titi fi d
The Effect of C.G.Fand Section 48.925 dBrandparental igitation Petitions. pursuanto a court ordera cour ,.upon petuon, mouon, or oraer
Hughes. Wis. Law Nov. 1992. to show cause of a partyay modify the order based on the appro
Third—partyVisitation in Wsconsin. Herman & CoopelMs. Law March 2001. priate standard under sufl). However under sub(1) (b) 2,
o L i . thereis a rebuttabl@resumption that having substantially equal
767.44 , |f‘||r0hlttr)1ltmg V|st|tat|o;1 orW physical p|a°e””‘\ler;\tN'_fth periodsof physical placement is in the best interest of the child.
2tgﬁ(rjeirr: 5'736% ZleS?%r?gm) 76(37) a1 (Fl")z'(\'ArF))Rgr': ('j?g)E?m 305' @) (2m) MODIFICATION OF PERIODSOF PHYSICAL PLACEMENT FOR
PS.I51 y ! ' : FAILURE TO EXERCISE PHYSICAL PLACEMENT. Notwithstanding

(a), and767.89 (3)and except agrovided in sub(2), in an action > !
under this chapter thatfeéts a minor childa court may not grant SUPS{1) and(2), upon petition, motion or order to show cause by
party a court may modifian order of physical placement at any

to the childs parent visitation or physical placement rights wit / ; . e
the child if the parent haseen convicted under 840.010f the UIMe With respect to periods of physical placement if it finds that
first-degreantentional homicide, or under40.050f the 2nd— & Parent has repeatedly andreasonably failed to exercise peri

f ods of physical placement awarded under an order of physical

degreeintentional homicide, of thehild’s other parent, and the o ; ;
convictionhas not been reversed. set aside. or vacated placementhat allocates specific times for the exercise of periods
' ' : of physical placement.

(2) WHEN NOT APPLICABLE. Subsectior{1) does not apply if
the court determines by clear and convincing evidence that the(3) MODIFICATION OF OTHER PHYSICAL PLACEMENT ORDERS.
xceptasprovided under subgl) and(2), upon petition, motion

visitation or periods ofphysical placement would be in the bes ;
interestsof the child. The court shall consider the wishes of (¥ Order toshowcause by a partg court may modify an order of

child in making the determination. physical placement which doast substantially alter the amount
History: 1999 a. 92001 a. 612005 a. 44%.102 Stats. 2005 s. 767.44. of time a parent may spend with his or bieild if the court finds
thatthe modification is in the best interest of the child.
767.451 Revision of legal custody and physical place - (3m) REINSTATEMENT OF FORMER PHYSICAL PLACEMENT

ment orders. Except for matters under#7.461or 767.481  ALLOCATION AND SCHEDULE. If a party is a service members
the following provisions are applicable to modifications of legalefinedin s.767.41 (2) (e) 1.and the court modifies an order of
custody and physical placement orders: physicalplacement on the basis that the service member has been
(1) SUBSTANTIAL MODIFICATIONS. (a) Within 2 years after final or will be calledto active duty in the U.S. armed forces, notwith
judgment. Except as provided under suB), a court may not standingsub.(1) the court shall require in the ordbat the alloca
modify any of the following orders before 2 years after the finéibn of periods of physical placement and, if applicable ptnesi
judgment determining legal custody or physical placement izl placemenschedulehat were in déct before the modification
enteredunder s767.41 unless a party seeking the modificationarereinstated immediately upon the service mernsbeischage
uponpetition, motion, or order to show cause, shows by substam release from active duty
tial evidence that the modification is necesdaggause the cur (4) DENIAL OFPHYSICAL PLACEMENT. Upon petition, motion or
rentcustodial conditions are phySIcally or emotiona”y harmful t@rderto show cause by a party or on its own motion, a qna;{
the best interest of the child: denya parent physical placement rights at any time if it finds that
1. An order of legal custody the physical placement rightsould endanger the chiklphyst
2. An orderof physical placement if the modification wouldcal, mental or emotional health.
substantiallyalter the time a parent may spend with his or her (4m) DENIAL OFPHYSICAL PLACEMENTFORKILLING OTHERPAR-
child. ENT. (a) Notwithstanding subg1l) to (4), upon petition, motion
(b) After 2—year period.1. Except as provided under ga) or order to show cause by a party or on its own motion, a sioaiit
andsub.(2), upon petition, motion or order to show cause by modify a physicaplacement order by denying a parent physical
party,a court may modifyan order of legal custody or an order oplacementwvith a child if the parent has been convicted under s.
physical placement where the modification would substantiall940.010f the first-degree intentional homicide uprder s940.05
alterthe time a parent may spend with his or her child itthat of the 2nd—degree intentional homicide, of the chilather par
finds all of the following: ent,and the conviction has not been reversed, set aside or vacated.
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(b) Paragraplifa) does not apply if the court determines by Sections767.325 and 767.327 [now ss. 767.451 and 767.481] do not conflict. If

P ; ; . oneparty files a natification of intention to move under s. 767.327, the other parent
clearand convincing evidence that physical placement thith may file a motion to modifyplacement under s. 767.325, and the court may consider

parentwould be in the best interests of the chilthe court shall all relevant circumstances, including, but not limited to, the move. Hughes v

considerthe wishes of the child in making the determination. Hughes223 Ws. 2d 1.1, 588 N.W2d 346(Ct. App. 1998)97-3539 !
. . Thesub. (1) prohibition against modification of placement orders applies to both
(5) ReasonsForRMODIFICATION. If either party opposes medi primary placement and physical placementosE v Trost, 2000 W1 App 222239

fication or termination of a legal custody physical placement Wis. 2d 1,619 N.w2d 10599-1236

orderunder this section the court shall state, in Writing,eiasons Whena court denies a parent physical placement, it has the authority to impose

£ h difi . . . ! conditionsfor regaining placement, whiamay include mental health treatment,

or the modification or termination. angermanagement, individual or family counseling, and parenting training. Condi
(5m) FACTORSTO CONSIDER. (a) Subject to pargb) and(c), tionsimposed must be necessary to protect the dfolt the danger of physical,

in all actions to modify legal custody or physical placemeﬁﬂ(}\“‘fgggg%”{,?}sh%rg‘l'gg'&%hﬁ@;ﬁggg"gf;giz"arem' Staboe H. 2000

orders,the court shall consider the factors unde¥&7.41 (5) A change in amount of placement daes not, in and of itself, establish a-sub
(am), subject to s767.41 (5) (bm)and shall make its determina §t5antial change in circumstances. Stateaudoin, 2001 WI App 4241 Ws. 2d

: 4 . . 0, 625 N.w2d 619 00-0825
tion in a manner consistent with’&7.41 By asking the trial court for what constituted a substantial modification of-place

(b) In determining the best interest of the child under this sewent the movant déctively conceded that there was a substantial change in eircum

& i i stancego merit placement modification under sub. (1) (b) 1. and coulthattain
tion, in addltlon.to the factor under 857.41 (5) (am.) 12mthe . acontrary position on appeal. Kellerkeller, 2002 WI App 161256 Ws. 2d 401
courtshall consider whether a stepparent of the child has & crigy7 N w2d 426 01-2970

nal record and whether there is evidence that a stepparent of thedivorce judgment écting a prospective change in physical placenuemttin

child has engaged in abuse, as defined #1.8.122 (1) (g)of the genton an assessment of the childsameds, is invalid. A circuit court lacks author
hild th hild ! lected th h:ld th h.li to order a change of physigalhcement that is both prospective and contingent
chila or any other child or neglected the child or any otner Chllgy the occurrence of an anticipated event. Custody and placement determinations

(c) In an action to modifya legal custody ordgif a party is a mustembody a sense of contemporaneitiiether in original or modificatiopro-
servicememberas defined in 67.41 (2) (e) 1the courtmay ggtiglg%s.cmllgan v Cindric, 2003 WIApp 180,266 Ws. 2d 534669 N.W2d 175

not consider aa factor in making a determination whether the ser An order that modifies payments for child support is not an order substantially
vice member has been or may dadled to active duty in the U.S. ?ifffem'nﬂphys'ca'tP'aﬁemeqtha,s Cméemrﬁ']ated ?ylsut(u)l)f’afﬂez hlaveTf; "tght to .

- : informally agree to change their childremphysical placement schedule. That a cou
armedforces and Consequem& or in the future will be or may ordermodifying child support acknowledges an informal agreement doesfect af
be, absent from the service memizehome. physicalplacement for purposes of this section, and the order to be consideierd

ifi At this section is that which set the placement schedule that was informally modified.
(6) Norice. No court may enter an order forodification ¢ ji;any, cinaric, 2003 Wi App 1866 Ws. 2d 534669 NW2d 17502-2275

underthis section until notice of thgetition, motion or order to ~ syn,(1) (b) does not violate equal protection. Continuity in custody and placement
showcause requesting modification has been gteehe childs  circumstances is beneficial for children, which constitutes a compellingretest,

P 1 i~eyenwhen the mother originally acquired custody due to the sole legal custedy pre
parentsjf they canbe found, and to any relative or agency havmgjmption. Abbas \Palmersheim. 2004 Wi App 1275 W, 20 31 6 NW2d

custodyof the child. 546, 02-3390

(6m) PARENTINGPLAN. In any action to modify a legal custody, dTh.eS.- Zﬁ”ﬁlg)b(art“) [t”OW s. 76|7 41 (2|) (ar.”).]t.plr ?SU”I‘F’“OI” ahaéift’im '?9"’;.' cus
. . oay s in the chi est Interest applies only In Initial legal custody aeterminations,
or physical plf‘j\cement Ord_e_l’ U_nder S(_lb, the court mayequire  notin modification determinations. The presumption that the current custody and
the party seeking the modification to file with theurt a parenting physicalplacement arrangement is in the clsildest interesinder sub. (1) (b) cen
lanunder s767.41 (1mbefore anv hearing is held. tinuesto apply in modification caseg\bbas vPalmersheim, 2004 WI App 12575
planunder 76 (Impefore any hearing is held Wis. 2d 311, 685 N.W2d 546 02-3390
(7) TRANSFERTO DEPARTMENT. The court may ordesustody  Unders. 767.24 (6]b) [now s. 767.41 (6) (b)] the court may give one party with

transferredto the department only if the department agrees figint custody sole power to make specified decisions while both parties retain equal

responsibilityfor others. Because sub. (1) permits a court to modify legal custody
acceptcustody If the court orders custody transferredthe andphysical placement, the court may modtig terms of the parties’ joint custody

departmenttheorder transferring custody shall include the findin a manner that results inchange in the amount of time the child spends in the home
ings and order specified in 867.41 (3) (am) of the parent having primary physical placement. The court was authorized to award
- one party authority to determine school enrollment and to permit that parieoite
(8) PETITION, MOTION, OR ORDERTO SHOW CAUSE. A PEtition,  of a hoarding school although it reduced the amount of time the child spent with the
motion, or order to show cause under this section shall |nc|udtbergient. Greene ¥ahn, 2004 WApp 214,277 Ws. 2d 473689 N.W2d 657

notification of theavailability of information under §67.105 (2) 03-3

. ) ) Thata child grows older does not, in and of itself, create a substantial change in
1H(|)S-t38/d519%174% 3’1%%36‘11;9%5 a 2%8;-267%573):99%3' 9%2%3 %’ 1?50%88? circumstances However when the age change is from infant to adolescent and is
:' 2012007 aa-9(‘ss i43 toti 462 tats. S.767.452005 a. 475s6 108, accompaniedby a pattern of adjustmentfititilties, educational failure, and harmful

. . . . or illegal behaviorand the parties are unable to agree on a major decitotirsf
NOTE: 1987 Wis. Act 355 which created this section, an@005 Ws. Act 443 the child's life, a substantial change in circumstances has been shown. Greene v

which affected this section, contain explanatory notes. Hahn,2004 W1 App 214277 Ws. 2d 473689 N.W2d 657 03-3311

“Necessary'implies that a change of custody itself is needed because custodighbsent a motion, petition, or order to shoause brought by a parys required
conditionsare harmful in some way to the best intecéshe child. Millikin v Milli- by sub. (1) (b) 1., the trial court lacked authority to amend or modify the custody order
kin, 115 Wis. 2d 16339 N.W2d 573(1983). from joint custody to sole legal custodpero vLucas, 2006 WI App1i2,293 Ws.

Therevision of s. 767.24 [now s. 767.41] allowing joint custody in cases whe®el 781, 718 N.W2d 184 05-1180
both parties did not agree was not a “substantial change in circumstances” justifyin§ection767.24 (4) (a) 2. [now s. 767.41] does not require a court to grant each par
achangeto joint custody Licary v Licary, 168 Ws. 2d 686484 N.w2d 371(Ct.  entequal placement if the court determines that the placeshentd be modified.
App. 1992). In making modification determinations, the circuit court is to maximize the amount
Sub.(1) (a) prohibits a change of custody solely to correct a msthereasonable of time a child spends with his or her parents within an overall placement schedule,
interferencewith physical placement of the child with the fath8ub. (1) (a) provides takinginto account the best interests of téld, the presumption of the status quo
a2-year truce period. Judicial intervention during this period musoimpelling.  undersubs. (1) and (2)he general factors listed in s. 767.24, and the particular factors
Paternity of Stephanie R.)74 Ws. 2d 745488 N.W2d 235(1993). listedunder s. 767.24(5) (anmhen relevant to the child. it respect to the modifi
“Necessary’embodies at least 2 concepts: 1) that the modification must opergadionof legal custody and physical placementers, maximizing the amount of
to protect the child from alleged harmful custodial conditions; and 2) that the physitale cannot be equated with the notion of equal placement. Landwiemdwehy
or emotional harm threatened by the current custodial conditions must be sev§@6WI 64,291 Ws. 2d 49 715 N.W2d 18Q 03-2555
enoughto warrant modification. Paternity of Stephanie RLR4 Wis. 2d 745 488

N.W.2d 235(1993). . . .
Section767.325 does not limi courts authority to hold a hearing or enter an order767'461 Revisions agreed to by stipulation. If after an

duringthe 2-year “truce period#ith the order déctive on the conclusion of the initial order is enterednder s767.41the parties agree to a medi
truceperiod. Paternity dBradford J.B181 Wis. 2d 304510 N.w2d 775(Ct. App. ~ fication in an order of physical placement or legal custodyfitand

lg?ﬁt)a.reis no authority to order a change of custody at an unknown time in the futaFStipUIation with the court that specifies the agreed upon modifi
uponthe occurrence of some stataxhtingency Koeller v Koeller, 195 Ws. 2d 660 ¢tion,the court shall incorporate the terms of the stipulation into

536 N.W.2d 216(Ct. App. 1995)94-2834 arevisedorder of physical placement or legal custody unless the
Sub.(1) (b) is inapplicable in guardianship litigation between a pamethia 3rd-  court finds that the modification is not in the best interest of the
party guardian. Howard M. v Jean R196 Wis. 2d 16539 N.W2d 104(Ct. App. child
1995),94-0955 o
Neithersub. (4) nor s767.24 (4) (b) [mow s. 767.41 (4) (b)] permits a prospective History: 1987 a. 3552005 a. 443.166 Stats. 2005 s. 767.461.
order prohibiting a parent from requesting a change of physical placement in theNOTE: 2005 Wis. Act 443 which affected this section, contains explanatory
future. Jocius vJocius218 Wis. 2d 103580 N.W2d 708(Ct. App. 1998)96-2746  notes.
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Acceptanceof a stipulation is not mandator¥he trial court is not prohibited from exerciseof periods of physical placement, issue an order specify
examiningthe best interests of the childaternity of S.A165 Ws. 2d 530478

N.W.2d21 (Ct. App. 1991). ing the ti_mes for the exgrcise of pgriods of physical placement.
b. Find the responding party in contempt of court under ch.

767.471 Enforcement of physical placement orders. 785.

(1) DeriniTioNs. In this section: c. Grant an injunction ordering the responding party to strictly

(a) “Moving party” means the parent filing a motion under thisomply with the judgment or order relating to the award of physi
sectionregardless of whether that parent was the petitioner in e placement. In determininghetherto issue an injunction, the
action in which periods of physical placement were awardezburtshall consider whether alternative remedies requesttwby
unders.767.41 moving party would be as ffctive in obtaining compliance with

(b) “Responding party” means the parent upon whom a motift¢ order or judgment relating to physical placement.
underthis section is served, regardless of whether that parent wagc) If at the conclusion of the hearing the court finds that the
the respondenin the action in which periods of physical placemoving party has incurred a financial lossexpenses as a result
mentwere awarded under 867.41 of the responding party'failure, intentionally and unreasonably

(2) WHoMAY FILE. A parent who has been awarded periods éndwithout adequate notice to the moving paityexercise one
physicalplacement under 67.41may file a motion undesub.  or more periods of physicg@lacement under an order allocating
(3) if any of the following applies: specifictimes for the exercise of periods of physical placement,

(a) The parent has had one or more periods of physical plafite court may issue an order requiring the responding party to pay
mentdenied by the other parent. to the moving party a sum of money fitient to compensate the

(b) The parent has had one or more periods of physical—plat[yeoving party for the fi.nanc_ial loss or expenses.
mentsubstantially interfered with by the other parent. (d) Except as provided in pgb) 1. a.and2. a, the court may

(c) The parent has incurredfinancial loss or expenses as gotmodify an order of legal custody or physical placement in an

resultof the other parerd’intentional failure to exercise one o ctlonund.er th|s_se(?t|on. . .

moreperiods of physical placement under an order allocafieg . (€) An injunction issued under pg) 2. c.is efective accordl

cific times for the exercise of periods of physical placement. iNg to its terms for th?]Jerlod of time that the moving party
(3) MorTion. (a) The motion shall allege facts fafent to requestsput not more than 2 years. . Lo

showthe following: (6) ENFORCEMENTASSISTANCE. () If an injunction is issued
1. The name of the moving party and that the moving pa@’:derwb'(s) (b) 2. ¢, upon request by the moving party the court

hasbeen awarded periods of physical placement all order the sherfiifto assist the moving party in executing or

> Th £ th di servingthe injunction.
‘ € name of the respon N9 Pafty (b) Within 24 hours after a request by the moving pahy

3. That one or more of the criteria in s(&).apply clerk of the circuit court shall send a copy of an injunction issued
(b) The motion shall request the imposition of a remedy or aiider sub. (5) (b) 2. c.to the sherifor to anyother local law

combinationof remedies under sutb) (b) and(c). This para enforcementigency that is theentral repository for orders and

graphdoes not prohibit a court from imposing a remedy under syRat has jurisdiction over the responding patsésidence. If the

(5) (b) or (c) if the remedy was not requested in the motion.  responding party does not reside in this state, the clerk shall send
(c) A court shall accept any legible motion for an order undarcopy of the injunction to the shdrif the county in which the

this section. circuit court is located.

(d) The motion shall be filed under the principal action under (c) The sherif or other appropriate local law enforcement
which the periods of physical placement were awarded. agencyunder par(b) shall make available to other law enferce

(e) A motion under this section is a motion for remedial sanfentagencies, through a verification system, information on the
tion for purposes of §85.03 (1) (a) existeng:eand status of any injunctiqn issued under @Mb) 2.

(4) SERVICE ON RESPONDINGPARTY; RESPONSE. Upon thefiling ~ ©: The information need not be maintained after the injunction is

of a motion under sulf3), the moving party shall serve a copy of'© longer in efect.

the motion upon the responding patty personal service in the  (8) PENALTY. Whoever intentionally violates anjunction
samemanner asa summons is served under891.11 The issuedunder sub(5) (b) 2. c.s guilty of a Class | felony
respondingparty may respond to the motion either in writing History: 1999 a. 92001 a. 61109, 2005 a. 443.100; Stats. 2005 s. 767.471.

beforeor at the hearing under SL(E) (a)or oraIIy at thahearing NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory
* notes.
(5) HeARING;REMEDIES. () The court shall hold a hearing on A successful party in a proceeding under this section is entitleetover the
the motion no later than 30 days after the motias been served guardianad litem fees attributable to him or herpast of the cost of maintaining an
. . .~ actionunder sub. (5) (b) 1. b, insuring that the full cost of enforcing physical-place
unlessthe time is extended by mutual agreement of the partiesyhtrights falls on the interfering parent, not on the aggrieved parent. Under s.

uponthe motion of a guardian ad litem and the approval of t[i€7.045(6) [now s. 767.407 (6)], a circuit court may allocate guardian ad féem

i i ; betweerthe parties when it makes a finding that a respondent has intentionally and
court. The court mayon its own mOtIOI’l_ or the motion O.f apa_rty unreasonablylenied physical placement or interfered with the petitisrariodsof
orderthat a guardian ad litetve appointed for the child prior to physical placement. When it makes one or both of those findings, the court must then
the hearing. awardthe petitioner whatever amount it has allocated to the petitidbemier v

. . . Bernier,2006 WI App 2288 Wis. 2d 743709 N.W2d 453 04-0625

(b) If at the conclusion of the hearing the court finds that therhe award “of a reasonable amotot the cost of maintaining an action under this
respondingparty has intentionally and unreasonably denied tlsua:ctl,on{arr]ldt fgr attornetytf_eeS”funger Sg;b- (5) (b% Ibs marld_ats(‘;;’c)-t(5)t rEb) dqgs ntpt
; ; ; requirethat documentation of attornéges must be received into the evidentiary
moving party one or moré .penods of physwzﬂﬁcement .Or that recordof a hearing othe merits of a petition filed under that section in order for a
the responding party has intentionally and unreasonaii§~ courtto make an award of attorney fees. Other cases establish that it is comrmon prac

feredwith one or more of the moving paﬁ)periods of physical tice for parties to litigate the amount of attorney fees in proceedings that follow a

. court'sdetermination of the substantive issues. Borres¥anto, 2006 WI App 63,
placementthe court: _ 292Wis. 2d 231713 N.W2d 656 05-0190
1. Shall do all of the following: Wisconsin's Custody Placement and Paternity Reform Legislatiowalther.

a. Issue an order granting additional periods of physicfs:-aw:April 2000.

placemento replace those denied or interfered with. 767.481 Moving the child’ s residence within or outside

b. Awardthe moving party a reasonable amount for the cogle state. (1) NoTiceTo OTHERPARENT. (a) If the court grants
of maintaining an action under this section and for attorney feﬁ%’riodsof physical placement to more than one parent, it shall
2. May do one or more of the following: ordera parent with legal custoay and physical placement rights
a. If the underlying ordewr judgment relating to periods of to a child to provide not less than 60 days’ written notice to the
physical placement doesot provide for specific times for the otherparent, with a copy to the court, of his or her intent to:
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1. Establish his or her legal residence with ¢hédd at any (c) 1. If the parent proposing the moveremoval has sole
locationoutside the state. legalor joint legalcustody of the child and the child resides with

2. Establish his or her legal residence with ¢héd at any that parent for the greater periodtiofie or the parents have sub

locationwithin thisstate that is at a distance of 150 miles or moféantiallyequal periods of physical placemevith the child, as an
from the other parent. alternativeto the petition, motion or order &how cause under

3. Remove the child from this state for more than 90 corse®@#"(2) o (), the parent objecting to the moveremoval may file
tive days. a petition, motionor order to show cause for an order prohibiting

(b) The parent shall send the notigader par(a) by certified themove or removal. The court may prohibit the move or removal

\ X A if, after considering the factors under (@), the court finds that
mail. The notice shall stathe parens proposed action, includ the prohibition is in the best interest of the child
ing the specific date and location of the move or specific begin g Under thisoaraaraoh. the burden of roof.is on the parent
ning and ending dates and location of the removal, and that the < sparagrapn, P P

otherparent may object within the time specified in s@.(a)  °PIectingto the move or removal. o

(2) OBJECTION; PROHIBITION; MEDIATION. (a) Wthin 15 days (,[4) GUARDd'AN tAD ';]'TEM; PRQMFIT'BEAR'S'G' Aftegr aﬂ?etltloni
afterreceiving the notice under suf), the other parent may sendmhO |I|0n’ or _ort erts d‘?W Caé’ﬁ e ”T er73§“7b(z'10)'7 5 cour
to the parent proposing the moeeremoval, with a copy to the S al' appotljn t? I?lrjlalrdlanha nem, uniess/s./. 'bl( ) (am)
court,a written notice of objection to the proposed action. ~ @PP!I€S,and shall hold a hearing as soon as possibie.

b) If the parent who is propositige move or removal receives_. (). FACTORSIN COURT'S DETERMINATION. In making its deter
an(oti)ce of ork;jectiorunder Fp))ar?a) wi?f?in 20 days after sending a_mlnatlonurllder sub(3), thecourt shall consider all of the follew
noticeunder sub(l1) (a) the parent magiot move with or remove ing factors: .
the child pending resolution dhe dispute, or final order of the (&) Whether the purpose of the pfopoaedqn IS rgasqnable.
courtunder sub(3), unless the parent obtains a temporary order (b) The nature and extent tife childs relationship with the
to do so under 9.67.225 (1) (bm) otherparent and the disruption to that relationship which the pro

(c) Upon receipt of a copy of a notice of objection under p&osedaction may cause. )
(a), the court shall promptly refer the parents for mediation  (¢) The availability of alternative arrangements to foster and
otherfamily court services under 67.405and may appoint a continuethe childs relationship with and access to the other par
guardianad litem. Unless the parerdagree to extend the timeent.
period,if mediation or family court services do not resolve the dis (5m) OTHER FACTORS. In making adetermination under sub.
putewithin 30 days after referral, the matter shall proceed und@):

subs.(3) to (5). (a) The court may consider tiehild’s adjustment to the home,
(3) STANDARDS FORMODIFICATION ORPROHIBITIONIF MOVE OR  school,religion and community
REMOVAL CONTESTED. (&) 1. Except as provided ungherr (b), if (b) The court may not use the availabilityadéctroniccom

the parent proposing the move or removal has sole legal or joiAtinication as a factor isupport of a modification of a physical
legal custody of the child and the child resides with that parent felacement order or in support of a refusal to prohibit a move.
the greater pe.riod of t.ir.ne, the paravhjecting to the move or (6) NOTICE REQUIRED FOR OTHER REMOVALS. (a) Unless the
removalmay file a petition, motion or order to show cause foparentsagree otherwise, a parent with legal custody and physical
modification of the legal custody or physical placement Ord%Iacemem'ights shall notify the other parent before removing the

affectingthe child. The court may modify the legal custody oichild from his or her primary residence for a periogiaffless than
physical placement order if, after considering the factansler 14 days.

sub.(5), the cou_rt. ﬁ”‘?'s a_II c_)f the foIIovying: ) (b) Notwithstanding paxa), if notice is required under sub.
a. The modification is in the best interest of the child. (1), a parent shall comply with sufd.).

b. The move or removal will result in a substantial Change of (C) Except as provided in p@)’ subs(l) to (5) do not app|y
circumstancesince the entry of the last ordeffecting legal cus  to a notice provided under péa).

tody or the last order substantiallyf@gting physical placement.  History: 1987 a. 355364 1991 a. 32269, 1995 a. 701999 a. 92001 a. 612005
2. With respect to subd..: a.174 2005 a. 443.164 Stats. 2005 s. 767.481.
. P . - Thesub. (5) factors are an addenda to the best interest of the child considerations
a. There is a rebuttable presumption that continuing the Clnders. 767.24 [now s. 767.41] and are a reminder to the court to tailor the best inter
rent allocation of decisiomaking under a legal custody order ogstof the child standard to problems unigue to a removal situsfierkvliet v. Kerk-

continuingthe childs physical placement with the parent W'tﬁllI%téét?gngfsfy?zgéaﬁs%%%z[ﬁc?m%ss(sc.t%é%ll %?1%)'767.48nqmmnﬂict. If one
whomthe child resides for the greater periodiwfe is in the best partyfiles a notification of intent to move under s. 767.327 [now s. 767.481], the other
interestof the child. This presumption may be overcome by rentmay file a motion to modify placement unde767.325 [now s. 767.451] , and
showingthat the move or removal is unreasonable and not in C,?;‘gtg;m;"“zﬂdf{ %'ggemggg‘ifg{gi‘i?;fSl’g;gg';;ﬁfgggg move.  Hughes v
bestinterest of the child. Thereis no law pro_hibiting a parent with joint legal custody and physitzale

b, A changen the economic rcumstances or marital tat e dird s e e s, ey o Socn o
of either party is not sfi€ient to meet thestandards for modifica Lrom takin_g a partictélar trip Wcijt'h th?1 children,hthe m%\_/lijr]g parﬁy has ;ge %ﬂaderr;of pro
“onsunai:jg?h;t;;\gx?{ the burden of proof is on the parelk%gltinrli%z\gel Stesvcsoa&&%g&gn;?%os \?\z%}) ?JATV\I]SI'USE igzgﬂ N'\?Véd 2905

objectingto the move or removal. Wisconsin'sChild Removal Law Wis. Law June 1993.
(b) 1. If the parents have joint legal custody and substantially

equalperiods of physical placement with the child, either parent SUBCHAPTERVI

may file a petition, motion or order to show cause for modification

of the legalcustody or physical placement orddie court may SUPPOR AND MAINTENANCE

modify an order of legal custody or physical placement if, after
consideringhe factors under sugp), the court finds all of the fol 767 501 Actions to compel support. (1) DEFINITIONS. In
lowing: - o . , this section:
__a. Circumstances make it impractical for the parties t6 con 43y «Nonlegally responsible relative” means a relative who
tinueto have substantially equal periods of physical placemenisqmesesponsibility for thecare of a child without legal cus

b. The modification is in the best interest of the child.  tody, but is not in violation of a court ordetNonlegally responsi

2. Under thigparagraph, the burden of proof is on the parebte relative” does not include a relative who has physical custody
filing the petition, motion or order to show cause. of a child during a court-ordered visitation period.
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(b) “Relative” means any person connected with a child by (b) Ensure that the parties have stipulated which padigher
blood, marriage or adoption. is eligible, will claim each child as an exemption for federal
(2) WHO MAY COMMENCE; SUPPORTDETERMINATION. (@) If a incometax purposes unde?6 USC 151(c) (1) (B), or as an
persondoes not provide for the suppartd maintenance of his or€xemptionfor state income tax purposes undefis07(8) (b)or
her spouse or minor Chlld, any of the fo”owing may Commend@derthe laws of another state. If the partles are unable to reach

acourt action to compel the person to provide support and mair@ agreement about the tax exemption for each child, the court
nance: shallmake the decision in accordance with statd federal tax

laws. In making itsdecision, the court shall consider whether the
1. The pe_rsors’ spouse. parentwho is assigned responsibility for tbkild’s health care
2. The minor child. . expensesinder s767.513is covered under a health insurance
3. The person with legal custody of the child. policy or plan,including a self-insured plan, that is not subject to
4. A nonlegally responsible relative. $.632.897 (10rnd that conditions coverage of a dependkitd

(b) The court in the action shall, unde767.511or 767.56 0N whether the child is claimed by the insured parent as an exemp
determinethe amount, if anythat the person should reasonabl{ion for purposes of federal or state income taxes.
contributeto the support and maintenance of the spouse or child(c) In addition to ordering child support for a child under. par
andhow thesum shall be paid. The amount shall be expresseda} assign as aupport obligation responsibility feeind direct the
a fixed sum unless the parties have stipulated to expressing n@nnerof payment of, the child’ health care expenses under s.
amountas a percentage of the pageincomeand the require 767.513
mentsunder s767.34 (2) (am) 1to 3. are satisfied. The amount (1g) CONSIDERATION OF FINANCIAL INFORMATION. In deter
orderedto be paid may be modified by the court undét63.59 mining child support payments, the court may consider alt rele
upon suficient evidence. vantfinancial information or other information relevant to the par

(c) The determination may be enforced by contempt preceet’s earning capacityincluding information reported under s.
ings, an account transfer under77.76 or other enforcement 49.22(2m)to the department or the courdlyild support agency
mechanismsinder s767.77 unders.59.53 (5)

(d) In an action under this section, no filing fee or other costs (1j) PERCENTAGESTANDARD GENERALLY REQUIRED. Exceptas
aretaxable to the persaispouse, the minor child, the person witprovidedin sub.(1m), the court shall determine child support-pay
legal custody or the nonlegally responsible relative, but after th@entsby using the percentage standard establiblyete depart
actionhas been commenced the court may order that all or partgntunder s49.22 (9)
anyfees and costs incurred be paid by either party (1m) DEVIATION FROM STANDARD; FACTORS. Upon request by

(3) PUBLIC ASSISTANCE RECIPIENTS;ACTION BY STATE. If the aparty the court may modify the amount of child support-pay
stateor any subdivision of the state furnishes public aid to a spougentsdetermined under sufd)) if, after considering the follow
or dependent child for support and maintenance andphese, ing factors, the court finds by the greater weight of dreslible
persorwith legal custodyor nonlegally responsible relative doegvidencethat use of the percentage standanghfair to the child
not commence an action under this chapter for support or mairfteto any of the parties:
nance the person in chge ofcounty welfare activities, the county  (a) The financial resources of the child.
child support agency under9.53 (5) or the departmerig areal  (b) The financial resources of both parents.
party in interest under s767.205 (2)and shall commence an (b)) Maintenance received by either party

actionunder this section. An attorney employed by the state or a . .
subdivisionof the state may commence an action under this sec (PP) The needs of each party in order to support himself er her

tion. The title of theaction shall be “In re the support or main S€lf at a level equal to or greater than that established dider
tenanceof A.B. (Child)". USC9902(2). _ _

(4) LEGAL CUSTODY AND PHYSICAL PLACEMENT. Upon request __(02) The needs of any person, other than the child, whom either
of a party to an action under this section, the court may mdx¥ is legally obligated to support. N _
ordersconcerning the legal custody and physitatement of any () If the parties werenarried, the standard of living the child

minor child of the parties in accordance witiv67.41 would have enjoyed had the marriage eoded in annulment,
History: 1971 c.22Q 1971 c. 30%.116 1973 c. 2371975 ¢. 821977 ¢. 105 divorceor legal separation.
271, 1979 c. 325550, 92 (4) Stats. 1979 s. 767.08981 . 3171983 a. 271985 (d) The desirability that the custodian remain in the hame

a. 29176, 1987 a. 4131989 a. 2121993 a. 4811995 a. 27%.9126 (19) 1995 a. .
201, 404 1997 a. 2735, 1999 a. 1622001 a. 162005 a. 443s.42, 216 217 Stats. @ full-time parent.

2005s. 767.501. (e) The cost of day care if the custodianrks outside the

NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory . .
notes. home,or the value of custodiakrvices performed by the custo

To find a party estoppeitom seeking a revision of a stipulation incorporated intdlian if the custodian remains in the home.

adivorce judgment: 1) both parties must have entered into he stipltapaningly i i i i
and freely; 2) the overall settlement must be fair and equitablenandlegal or (€)) The award of substantial periods of physical placemoent

againstpublic policy; and 3) one party subsequently seeks to be released fornhgth parents.
termson grounds that the court could not have entéredrder it did without the par (em) Extraordinary travel expenses incurred in exercising the

tiesagreement. Nichols Wichols,162 Ws. 2d 96469 N.W2d 619(1991). : . .
Countychild support agencies can initiate actions to compel suppdet this sec ”ght to perIOdS of phySICal placement underér.41

tion without payment of a filing fee72 Atty. Gen. 72 (f) The physical, mental, and emotional health needs of the
child, including any costs for health insurance as proviged

767.511 Child support. (1) WHEN orRDERED. Whenthe unders.767.513

court ap_prgves a stfipulaticl)n for ghild suppulndelr S.767.34 (g) The childs educational needs.

entersa judgment of annulment, divorce, or legal separation, or (h) The tax consequences to each party

entersan order or a judgment in a paternity action or in an action (hm) The best interests of the child

unders.767.001 (1) (for (j), 767.501 or 767.805 (3)the court .

shall do all of the following: (hs) The earning capacity of each parent, based on each par

() Order either or both parents to pay an amount reasondijleS education, training and work experience andatvalability
or necessary to fulfill a duty to support a child. The suppd?f Work in or near the paresttommunity _
amountmust be expressed as a fixed sum unless the parties havé) Any other factors which the court@ach case determines
stipulatedto expressing the amountapercentage of the pajger arerelevant.
incomeand the requirements undei767.34 (2) (am) 1to 3. are (1n) DEVIATION FROM STANDARD; RECORD. If the court finds
satisfied. undersub.(1m) that use ofhe percentage standard is unfair to the
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child or the requesting partthe court shall state in writing or on Educationalgrants andoans, AFDC, and other child support are not economic

therecord the amount of support that wouldreéguired by using [,%S;’u‘f{%%%guzrgofggf‘{fﬁ,".“\}\’,%‘('j”gsal(ccht'!d@“p?pfgrgggf"ga""“' ThibadeHoilye:

the percentage standard, the amount by which the soortfer  consideratiorof expenses incurred by a child asaatult, including education
deviatesfrom that amount, its reasons for finding that use of thegpensesis error Resong Wier, 157 Ws. 2d 382459 N.W2d 591(Ct. App. 1990).

percentagestandard is unfair to the chitd the partyits reasons A divorce stipulation waiving or setting a ceiling on child support and preventing
modificationis against public policy and will not be enforced. Ondras@nneson,

for the amount of the modification and the bdsithe modifica  15gwis. 2d 690462 N.\w2d 915(Ct. App. 1990).
tion. Thetrial courts use of a computer program to analyze financial evidence was not

error. Bisone vBisone, 165 Ws. 2d 1.4, 477 N.W2d 59(Ct. App. 1991).
(2) hSEEARATEFUND OR;RhUST' .The Chqllért m?)y prot.ect ang pro A stepparent has no legailigation to support a stepchild. Under appropriate cir
motethe best interests of the minor children by setting aside-a pQimstancethe theory of equitable estoppel may apply to cases involving child sup

tion of the child support which either party is ordered to pay inpart. Ulrich v. Cornell, 168 Ws. 2d 792484 N.W2d 546(1992).

i In a joint custody situation, the parent with primary physical custody may be
separat_e‘und or trust for the support, education and welfare %Fderedto pay child support. Matz Matz,166 Ws. 2d 326479 N.W2d 245(Ct.
suchchildren. App. 1991).

(3) EFFECTOF PHYSICAL PLACEMENT VIOLATION. Violation of The absence of a mortgage obligation is relevant to the assessment ofsaggarty’

f : ; ; nomiccircumstances, but does not translate into imputed incowher the applicable
physicalplacement rights by the custodial parent doesonst: administrative rule. IMarriageof Zimmerman vZimmerman,169 Ws. 2d 516485

tutereason for failure to meet child support obligations. N.W.2d 294 (Ct. App. 1992).

A support order against actual AFDC grants is prohibite@iHiyadeay butan
(4) AGEOF CHILD ELIGIBLE FORSUPPORT. The court shalbrder orderagainst earned income of one wdiso receives AFDC is not. In Support of B.,

eitherparty or both to pay for the support of any child of the parties T &'k. 171 Ws. 2d 617492 N.wad 350(Ct. App. 1992).
whois less than 18 years old, or any child of the parties who is leSso matter how corporate income is labeled, a family courtpierge the corporate
than19 years old if the child is pursuing aocredited course of shieldif it is convinced the obligés intent is to avoid financial obligations. Evjen

h . f > M . h v. Evjen,171 Ws. 2d 677492 N.W2d 360(Ct. App. 1992).
instructionleading to the acquisition afhigh school diploma or Theparties’ extrajudicial agreement that child support payments be discontinued

its equivalent. wasenforceable via théoctrine of equitable estoppel. Harm#larms, 174 Wis. 2d

H 780, 498 N.W2d 229(1993).
(5) LIABILITY FORPAST SUPPORT. SUbJeCt t0 55/67.805 (4m) The“serial family payer” rule adopted under the percentage standards referred to

and767-89 (4) liability for past support is limited to the periodiy sub. (1) [now sub. (1j)] is discussed. BrowrBrown, 177 Ws. 2d 512503
afterthe birth of the child. N.W.2d 280(Ct. App. 1993).

; The mandatory percentage standards for determining support do not allow for
(6) INTERESTONARREARAGE. A partyordered to pay child SHP eferrecpayments. Kelly vougham?178 Ws. 2d 546504 N.W2d 440(Ct. App.

portunder this section shall paymple interest at the rate of 1%1993).
permonth on any amount in arrears that is equal to or greater thakm AFDC recipient assigns all rights to child support payments to the #tate.

i i suchthe payments may not be held in trust for the child under sub. (2). Paternity of
the amount of childupport due in one month. If the party no-lony_cpcichd 180 Ws. 2d 708510 N.W2d 718(Ct. App. 1993).

gerhas a current obligation to pay child support, interes’[_ atthe ratg |ump sum separation benefit receivegon termination of employment was
of 1% per month shall accrue on the total amount of child suppgrperly considered to be income subject to the percentage standards for support.
in arrears, if any Interest under this subsection is in lieu of intere§Phdev. Gohde 181 Ws. 2d 770512 N.W2d 199(Ct. App. 1993).

. . In deciding not to apply the percentage standard, the court erred wherpéred
CompUted under 807.01 (4)814-04 (4) 0r815.05 (8)and 1S pa|d the parties available incomes after deducting the percentage amount from the payer

to the department or its designee undéi63.57 Except as pro  income,but failed to consider the assumed contribution of the same percentage by
videdin s.767.57 (1m)the department or itesignee shall apply thepayee. Kjelstrum.\Kjelstrum,181 Wis. 2d 973512 N.W2d 264(Ct. App. 1994).

; : . A trial court could not set child support at zero, convert post-divorce income to
all payments received for child support as follows: marital property and order that income to be held in trust to be distributad child

(a) First, to payment of child support due within the Ca|end?_lg§£)AFDC benefits ended. Lunalwna,183 Ws. 2d 20515 N.W2d 480(Ct. App.

monthduring which the payment Is_ r_ecelved. If the interests of the children andstodial parent are protected, parties are free

(b) Second, to payment of unpailild support due before theto cgntrac( ina settlir)?éznt agreerrj]ent thatjthe prim%r%/ \(;\lljstgt(lji%r; Vg'{g?\f P\}@/g spend
paymenh; received. . . . . 21399 (ggritbopn. %%r‘l(): ild support. Jacquardacquart] S. 2 .

(c) Third, to payment of interest accruing on unpaid child sup An asset and its income stream may not be counted both as an asset in the property
port. division and aspart of the payés income from which support is paid. Maley v

. Maley, 186 Wis. 2d 125519 N.W2d 717(Ct. App. 1994).

(7) EFFECTOF JOINT LEGAL cusTODY. An orderof joint legal Trust income that is income to the beneficiary under federal tax law is subject to
custodyunder s767.41does not déct the amounof child sup  achild support order regardless of whether a distribution is made betfediciary
port ordered. Grohmanrv. Grohmann189 Ws. 2d 532525 N.W2d 261(1995).

History: 1971 c. 1571977 c. 29105, 418 1979 c. 35550, 92 (4} 1979 c. 196 A minimum fixed child support amount, rather than the percentage standard, based

on the paye’s “potential income” was appropriate when the court foundttieat
Stats.1979 s. 767.251981 c. 201983a. 27 1985 a. 291987 a. 2737, 355 413 ,5v6rhad a substantial potential to manipulate the amount of support. DDegry
1989a. 31212 1991 a. 391993 a. 4811995 a. 2&s.7101, 7102 9126 (19)1995  [gd\is. 2d 112, 525 N.W2d 745(Ct. App. 1994).
2'0(2)(5)2222‘3124’1%29170%227'135’&;]& 1§gg5aé 9735’725?_?1 a. 1661, 2005 a. 253342 Thetrial court may consider the amount of time a child is placed with the paying
. y : p y : parentand that parerg’second family in setting support. Molstadolstad,193

Cross Refeence: See also cHDCF 15Q Wis. adm. code. Wis. 2d 602 535 N.W2d 63(Ct. App. 1995)

Cross-reference: SeealsoWisconsin Administrative Code Citations published " ) : . .
in the Wisconsin Administrative Code for a list of citations to cases citing ch. H?%he percentage standards may be used to generate future as well as present support.

- . ernityof Tukker M.O.,199 Ws. 2d 186544 N.w2d 417(1996),93-1929
80, HFS 80, DWD 40, and DCF 150, the child support percentage of income stand he percentage standards presumptively apptpéncase of a high income payee

Cross-feference: Seealso notes to §167.59for decisions regarding postiudg absenthe payels showing of unfairness by the greater weight of the credible evi

mentmoc.lif'icat.ionsl. ) . ._dence. Luciani v Montemurro-Luciani199 Ws. 2d 280544 N.W2d 561(1996),
A provision in a judgment as to the education of children past the age of majory_>g99

insertedpursuant to a stipulation of the parties, cannot later be challenged and can b.(6) makes interest on child su .
! - > . pport arrearages mandatonyal court has
enforcedby contempt proceedingliwas v Bliwas, 47 Ws. 2d 635178 N.w2d no discretion in awarding interest, even if it determines that to destl be inequi

35(1970). . . table. Douglas County Child Support Fisher 200 Wis. 2d 807547 N.w2d 801
Whenparents each own a 1/2 interest in future proceeds of real estate and the gtqt@\pp. 1996)95-1960

contributes to child support, the court nretorder the custodial parent to pay child " o court may consider earning capacity rather than actual earnings in determining
supportin the form of an accumulating real estate lien in favdhefstate. State ex .pig support and maintenance if it finds a pamjub choice voluntary and unrea

rel. v. Reible,91 Ws. 2d 394283 N.W2d 427(Ct. App. 1979). _ sonable. Sellers v Sellers,201 Ws, 2d 578 549 N.W2d 481(Ct. App. 1996),
Thetrial court abused its discretion by setting child support payments without c@k-2730

sideringthe needs of the children thre paye's ability to pay Edwards vEdwards, Thefact that a parfyby deliberate conduct, frustrates an accurate calculation of the

97 Wis. 2d 111, 293 N.W2d 160(1980). arty’sincome does not prevent the trial court from makhegappropriate finding

A personal injury damage award to a noncustodial spouse can be considerecoasa@t. The court may make its findings based on the available evidence. Lellman
changeof circumstances justifying increased support. Somn@ommerl08 Ws. v, Mott, 204 Wis. 2d 166554 N.W2d 525(Ct. App. 1996)96-0618
2d586 323 N.W2d 144(Ct. App. 1982). Thecourt did not abuse its discretion in ruling against a request in a high income
Sub.(6) imposes interest on arrearages existing on July 2, 1983, aswelthose payercase for an increase in suppactording to the percentage standards when the
accruingafterward. Greenwood Greenwood129 Wis. 2d 388385 N.W2d 213  courtbelieved that the request was really a disguised claim for extra money to support

(Ct. App. 1986). the custodial parerd’own lifestyle. Nelsen andee205 Ws. 2d 632556 N.W2d
FederalSupplemental Security Income may not be considered to be an econo#@8 (Ct. App. 1996)95-2208

resourcefor purposes of computing a child support obligation. Howevseek— In certain cases, such as with military retirement payasset may be divided in

work order may be appropriate. Langloid-anglois,150 Ws. 2d 101441N.W.2d  the property division and itthcome stream considered as income in determining

286 (Ct. App. 1989). child support. Cook.MCook,208 Wis. 2d 166560 N.W2d 246(1997),95-1963
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Whena noncustodial parent seeks to impose a trust on arreanagdsunder a the specific facts of the case, and aftensidering all enumerated factors in sub. (1m)
pre—Augustl, 1987 support ordethat parent must demonstrate that the trust is in thendany other factors relevant to the particular case, a trial court is not authorized to
child’s best interesand, when the custodial parent does not agree to the trust, thatdleeiatefrom the percentage standardsinkler v. Winkler, 2005 WI App 100282
Cameron Camerons00 W, 20 63552 .20 1061907 050311 - " Tha cirait court ered when it upheld the court commissitndecision t

amerorv. Cameron s. . ,95— e circuit court erred when it uphe e court commissianelecision to

Incomedisparity resulting from applying the percentage standards is only relevantiudeovertime pay as a genegalicy without exception when applying the per
if the payer can show inability to pay or that the income disparity will advertety af centagestandard. Overtime income cleaciynstitutes a portion of salary and wages,
thechildren or payerEqualizing lifestyles between parents is not a support objectivandWisconsin law does not exclude overtime income in the application of the per
Theamount of discretionary income either pamgitithave to spend on their children centagestandard. JarmanWelter, 2006 WI App 54289 Ws. 2d 857711 N.W.2d
is a secondargonsideration. Raz Brown,213 Ws. 2d 296570 N.Ww2d 605(Ct. 705 05-1616
App. 1997),96-1997 A provision providing that neither parent could request a change in the amount of

Therepayment to the payer spouse of a loan made bycharcompany that he child support payments for a period of at least 7 years from the datejadgment
ownedwas a proper additicl the payes income available for support. It was prop enteredexcept in catastrophic circumstances was unenforceable. As is implicit from
erly foundto be deferred compensation, which is included within the applicable defindrasek any marital settlemerstgreement entered into by divorcing parties that
nition of income. Raz.\Brown,213 Wis. 2d 296570 N.W2d 605(Ct. App. 1997), purportsto limit a child support payezability to seek a support modification upon
96-1997 a substantial change in circumstances is against public policy and cannot provide a

A stipulation for child support with no time limit or opportunity for review wasbasisto estop the payee from seekagodification. Ondrasekis not limited to uni
againstpublic policy and the payer was not estopped from seeking a modification dateralwaivers of a payeg'ight to obtain increased child supportoddf v Propeck,
to a material change in circumstances. Kriemagoldbeg, 214 Ws. 2d 163571 2007 WI App 24,299 Ws. 2d 470728 N.W2d 757 05-2674
N.W.2d425(1997),96-3489 ) ) Federalpreemption doctrine doe®t prohibit states from requiring payment of

Absent a finding that an individual partrfeasauthority to unilaterally control a child support out of veterans’ disability benefits. RasRase481 U.S. 6141987).
partnershipasset, partnership assets will be imputed as available income only ifbqqr jttie Rich Kids: Revising Wsconsins Child Support System to Accommo
accordancaevith the partnership agreemertiealth insurance premiums paid by adateHigh-Income Payers. Dodd. 83 MLR 807
partnershipare included in the partners income available for child suppaets . ) . ' ' ) .

Weis, 215 Ws. 2d 135572 N.W2d 123(Ct. App. 1997)96-3576 N? fCauItd|\1(g;:$.w'§€8cﬁ)nsequences of support, maintenance and proystity

Thetrial court properly exercised its discretion under sub. (1m) (i) by exc_ludir@":'An : a;_st,e' : h to child . BaileWBB J 1987
from the application of the percentage standards the \dlnenassignable trips praci ' loners approach 1o child support. Bal ew une -
receivecby the paying spouse as employment bonuses although the trips constitutddSS80: New Rules for Chilupport Obligations. HickeyMs. Law April, 1995.
g@xagé%gcome- State.WVall, 215 Wis. 2d 595573 N.W2d 862(Ct. App. 1997), Which Came First? The Serial Family Payer Formula. StansbisyLaw April,

= 1995.

In concluding that a deviation from the percentage standards is warranted, all listed
factorsneed not be applied. StateAlonzo R.230 Wis. 2d17, 601 N.W2d 328(Ct. 767.513 Child health care expenses (1) DEFINITION. In
App. 1999),98-3333 2l | - N. )

) TDQAe}Beigegia(%e; Ftandgrgé Lllgge&s?zb)-] (g) iAndcludg tze shared”—tim?hpayter_fog{this section, “health insurance” does not include medical assist
in . now . i m. Code, as well as the straig P

percentagstandards in DWD 40.03 (1) [now DCF 150.03 (1)]. The shared-time foz?‘r]CEprOVIded under subchv of ch. 49 . .
mulaapplies if the payer will be assuming costs in proportion to the number of days (2) RESPONSIBILITY AND PAYMENT. In addition to orderlng
thecourt gdoidg‘l”g?\‘p\',\‘}‘ggngggtg"g;‘_%g‘?flpa’e”t- Randalandall, 2000 W1 App 98, child support for a child under 67.511(1), the court shall spe

Incarceratioris a valid factor for a court to considersetting child support because Cifically assign responsibility for and direct theanner of pay

of tdhe impact it S?ay htavelton the pawrpplk?yabili}]ylgue to wfgat may be voluntar_%/mentof the childs health care expenses. In assigning responsibil
andunreasonable acts. was proper to base child support on earning capacity; H H

to provide for an dbet against the payarproperty division payout to provide for |ﬁ,“dfor a Chl!dS. health care expenses, the C.Ourt shall CODSIder
paymentof the support obligation. Modrow Modrow 2001 WI App 200247 Ws. ~ Whethera child is covered under a pareritealth insurance policy

2d 889 634 N.W2d 852 00-1868 or planat the time the court approves a stipulation for child sup

Subs.(1j), (m), and (1n) give the court authority to determine and order so : ;
amountfor child support. While that authority implicitly includes the authaity rb%rt under s767.34 enters a judgment of annulment, divorce, or

determinethe amount to be zero, it does not implicitly includeahthority to order  legal separation, or enters an order or a judgment in a paternity
the parentsto divide expenses for the children among themselves in particular waygtion or in an action under 67.001 (1) (for (), 767.501 or

asan alternative to ordering one parent to pay child support to the @eistowski : o s
v. Zawistowski, 2002 WI App 8@53 Wis. 2d 630644 N.W2d 252 01-0655 767.805(3), the availability of health insurance to each parent

This section makes no provision as to splittaigd care costs beyond what ispro throughan employeor other oganization, the extent of coverage

videdin the child supporpayments. The trial court erroneously exercised its discrgyyailableto a child, and the costs to the parent for the covarfage
tion when, without addressing the sub. (1m) factors, it deviatedtfrerchild support ;

percentagstandards by ordering one party to pay one-half of the daycare expergy?, Ch"d- A parent may be reQUi!'Ed to initia‘fe or continue health
in additionto support required by the percentage standards. McLaheclbaren, —careinsurance coverage for a child under this sectlba.parent

2003WI App 125,265 Wis. 2d 529665 N.W2d 405 02-2451 i i i i
A trial court may establish trust from funds paid for child support for the purpos.éS required to daso, he or she shall provide copies of necessary

of funding a childs postminority educational expenses. Because the percentage skfPgramor policy identification to th? custodial parent a;nd is
dardspresume a higher standard of living commensurate with the'payigher  liable for any health care costs for which heshe receives direct

income,a child is entitled to the money over and above his or her needs. A trus% ymenmom an insurer This section shall not be construed to

in the childs best interests and puts the child in the same position as if in an in . . L
high—incometamily. Further consideration of “educational needs” under sub. (imyMit the authorityof the court to enter or modify support orders

(9) is broad enough to encompass the higher educationalofebeschild. Kowalski - containingprovisions for payment ahedical expenses, medical

v. Obst, 2003 WI App 21&67 Ws. 2d 400671 N.W2d 339 03-0573 i ; ; s ;
Sub.(6) does not limit the authority a trial court would otherwise have to consid(é‘PSts’Or .msur.ance p_remlums that are in addition to and notincon
imposinginterest on unpaichaintenance arrears. CashirCashin, 2004 Wi App  Sistentwith this section.

92,273 Wis. 2d 754681 N.W2d 255 03-1010
Whena spouse presented a challenge to the application of the percentage stand r(g m) HEALTH INSURANCEIDENTIFICATION CARD. (a) The court

onfaimess grounds amtesented a developedyament based on evidence in sup SHall order a parent who is required to provide health insurance
portof that challenge, the trial court was required to perform the analysis of the ret@veragefor a child under this section to provide to the other par

vantstatutory factors in answer to that challeniytaritato v Maritato, 2004 WI App i ; i At ; ; 1A
138,275 Wi, 2d 252685 N.W2d 379 03-2074 enta health insurance identification card evidencing the hild

Wheninformation the payer spouse supplied did not permit more thapaoxi ~ healthinsurance coverage.

matedetermination of his true gross income, the court was not required to precisely i ; i i
subtractthe amount the payer alleged he would have to pay to service a new debt(b) If the parent ordered to provide a health insurance identifi

Derrv. Der;, 2005 WI App 63280 Ws. 2d 681696 N.W2d 170 03-2181 cationqard forthe child failg to do so, the. other parent may attempt
Thetrial court erred when it ordered that child support be bpih based upon to obtain a card for the child by presenting to the health insurance
the asset of the wife'Ph.D. in psychology and upon her imputed enhanced educatg’gﬁvideror to the employer throughhich the insurance is pro

incomeupon her expected, but as yet unattained, licensure to practice. Child sup L L.
determinationgre to be made upon the basis of the circumstances existing at the tided a copy of the order requiring the provision of a card.

of the divorce and a held—open determination indicates that an ordaildsupport ; ; ;
is not necessary based upon current circumstanceserW Boerney 2005 WI App . (C) .If the other parent IS. ”T‘ab'e to obtain a headm_urance
64,280 Ws. 2d 519695 N.W2d 833 03-2606 identificationcard for the child in the manner provided in. giay,

Whenundistributed company earnings are at issue, the court mustcditain  the intentional failure to comply with the orderpeovide the card

whetherthe child support payer has the abilityiidividually control or access the : ;
undistributedearningsand 2) determine whether there is a valid business reason the parent so ordered constitutes a contmhpourt, pumSh

the companys decision to retain the earnings. If the payer has the ability to individ@ble under ch785,
ally control or access earnings and the company has no valid reason for retaining iti3) INCOME WITHHOLDING AND ASSIGNMENT (a) In directing

earningsthe undistributed income can be considered when calculating thdaspaye[.| .
child support obligation\inters v Winters, 2005 WI App 94281 Ws. 2d 798699 ~ themanner of payment of a chigdhealth carexpenses, the court

N.W.2d 229 04-0747 may order that paymenincluding payment for health insurance

A lump sum payment as thesult of a pension plan enhancement was gross inco ; ; : ;
subjectto the child support standards. There is no windfall exception to the applfﬁjemlums'be withheld from income and sent to the appropriate

tion of child support to gross income. Absent a finding of unfairmess, groundedngalthcare insuremprovider or plan, as provided in867.75 (3h)
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or sent to the department or its designee for disbursement toribéce of theorder to provide coverage of the childiealth care
personfor whom the payment has been awarded if that persoreigenses to the new employer and to the parent.
not a health care insureprovider or plan. If the court orders  (b) The notice providetb the parent shall inform the parent
income withholding and assignment for the paymentetlth thatcoverage for the child under the nemployets health bene
careexpenses, the court or county child suppgeincy under s. fit plan will bein effect upon the employés receipt of the notice.
59.53(5) shall send notice of assignment in the manner providgtie notice shall inform the paretttat he or she mayithin 10
unders. 767.75 (2r)and may include the notice of assignmerijusinessiays after receiving the notice, by motion request a hear
underthis paragraph with a notice of assignment und@63.75  ing before the courdn the issue of whether the order to provide
Thedepartment or its designee shall keep a record of all monegserageof the childs health care expenses should remain in
received and disbursed for health care expenses that are direeffsdt. A motion under this paragraph may be heard by a circuit
to be paid to the department or its designee. courtcommissioner If the parent requests a hearing andctihat

(b) If the court orders a parettt initiate or continue health determineghat the ordeto provide coverage of the chidhealth
insurancecoverage for a child under a health insurance pdiay careexpenses should not remaireifect, the court shall provide
is available to the parent through employer or other ganiza- not_lcteto tzfgeOSemﬂgY%Egt t;(‘)g?mdgir is no longer feaf
tion but the co_urt does not Spe_CIfy the manner in which paymermgﬁg- 2005 Vas Actszi43 Whi(?h affectaéd this section, contains explanatory
of the health insurance premiums sha#l made, the court or ,gtes.
countychild support agency unders9.53 (5)may provide notice  ordersassigning health care responsibility pursuant to s. 767.25 (4m) [now s.
of assignment in the manner provided und@63.75 (2r)for the 767.513]are subject to revision under#67.32 [now s. 767.59]. Kuchenbecker v
withholding from income of the amount necessary to pay thgltz:151 Ws. 2d 863447 N.W2d 80(Ct. App. 1989).

healthinsurance premiums. The notice of assignment under th
paragraphmay be sent with or included as part of any other noti legateunder s49.22 (7)shall bring an action for support of a

of assignment under 367.75 A person who receives notice of inor child under s767.001 (1) (flor for paternity determination

assignmentnder this paragraph shall send the withheld hea@r{\dchild support under §67.80if the child’s right to support is
insurance premiumt the appropriate health care insumo- assignedo the state under €8.57 (3m) (b)2. or (3n) (b) 2,

vider, or plan, as provided in 867.75 (3h) 48.645(3), 49.145 (2) (5)49.19 (4) (h) 1. h.or49.775 (2) (bm)
(4) HEALTH BENEFITPLAN; EMPLOYEROBLIGATION. If thecourt and all of the following apply:
orders a parerto provide coverage of the health care expenses of 1) The child has been deprived of parental support by reason
the parents child and thearent is eligible for family coverage of ,¢ (ha continued absence of a parent from the home
healthcare expenses under a health benefit plan that is provi e(cjz) A court has not issued an order undaies. 511re;:1uiring

by an employer on an insured or on a self-insured basis, Ene parent who is absent from the home to support the child.

employershgll do all of the foIIO\_/vmgz ) History: 1987 a. 271995 a. 289404 1997 a. 27105, 2005 a. 443.38; Stats.
(a) Permit the parent to obtain family coverage of health careoss. 767.5212007 a. 20

expensesor the child, if eligible for coverage, without regard to . ] ‘
any enrollment period or waiting period restrictions that may67.531 Family support. The court may make a financial
apply. orderdesignated “family support” as a substitute for child support

(b) Provide familycoverage of health care expenses for trfdersunder s767.511andmaintenance payment orders under s.
child, if eligible for coverage, upon application by the parent, thef/-56 A party orderedo pay family sgpport under this section
child’s other parent, the departmeat, the county child support Shallpay simple interest at the rate of 1% per montany amount

agencyunder s59.53 (5) or upon receiving aotice under sub in arrears that is equal to or greater than the amount of child sup
(6) (a) ' " portdue in one month. If the party no longer has a current ebliga

" : . p
(bm) Notify the county child support agency undes&53 (5) tion to pay child support, interest at the rate of 1% per month shall

) ) = accrueon the total amount of child support in arrears, if dnter
whencoverage of the child undre health benefit plan is ife€t ot nder this section is in lieu of interest computed under s.

and,upon requesprovide copies of necessary program or polic§y7 01(4), 814.04 (4)or815.05 (8)and is paid to thdepartment
identificationto the childs other parent. or its designee under 67.57 Exceptas provided in s767.57

(c) After the child hagoverage under the employehealth (1m), the department or its designee shall apply all payments
benefitplan, and as long as the parent is eligible for family eoveaeceivedfor family support as follows:

ageunder thaamployei’s health benefit plan, contjnug to provide (1) First, to payment of family support due within the calendar

coveragefor the child unless the employer receigasisfactory month during which the payment is received.

written evidence that theourt order is no longer infett or that 2) Secondjo payment of unpaid family support due before

the child has coverage of health care expenses under anomépayment is receK/ed y

healthinsurance policy or health benefit pldmat provides com (3) Third, to payment of interest accruing on unpaid famil

parablecoverage of health care expenses. support » 10 pay! g p y
(5) RECOVERYBY STATEOF3RDPARTY PAYMENTS. (a) Ifaparent ¢ " 1977 ¢ 1051979 c. 33550, 92 (4) Stats. 1978, 767.2611983 a. 27

who has been orderday a court to provide coverage of the healthogsa. 29 1993 a. 4811995 a. 2791997 a. 27191; 1999 a. 932; 2005 a. 443.

care expense®f a child who is eligible for medical assistancéll Stats. 2005 s. 767.531.

. This section does not limit the authority a trial conduld otherwise have to con
undersubchlIV of ch. 49receives paymeritom a 3rd party for siderimposing interest on unpaid maintenance arrears. CasBmshin, 2004 WI

the cost of serviceprovided to the child but does not pay thepp 92,273 Ws. 2d 754681 N.W2d 25503-1010
healthcare provider for the services or reimbursedbpartment Thecircuit court muskeparately calculate child support and maintenance as a con

- . ition precedent to calculating family support. If the court applies the percentage
or any other person who paid for the services on behalf of tglﬁjelineswhen setting child support, it must set family support at an amount that

child, the department may obtaijualgment against the parent forresultsin a net payment, after state and federal taxes are paid, of tiuakesse child
_ supportas calculated under the guidelines. Even if a court makes ddtaded)s
theamount of the 3rd party payment. asto all ofthe factors for family support, the court erroneously exercises its discretion

(b) Section767.75 (4)applies to a garnishment based on #it neglects to provide a rational explanation of how its findings lead to the support
award. Vlies v. Brookman,2005 WI App 158285 Ws. 2d 41, 701 N.W2d 642

.521 Action by state for child support.  The state oits

judgmentobtained under pafa). 04-0315
(6) CHANGE OF EMPLOYMENT;NOTICE. (&) If a parent whpro-
vides coverage of the health care expenses of a child under7@7.54 Required exchange of financial information. In

orderunder this section changes employers and that parent has action in which the court has ordered a party to pay child or
court-orderecthild support obligation with respect to the childfamily support under thishapterincluding an action to revise a
the county child support agency unde£9.53 (5)shall provide judgmentor order under §67.59 the court shall require the par
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tiesannually to exchange financial information. Information dis (b) Except as provided in p4c), in a casénvolving a depen
closed under thisection is subject to 867.127 (3) A party who dentchild, if the childs parent who is absent from the home is not
fails to furnish information required by the court under this sectia@mployed the court shall order that parent to do one or more of
may be proceeded against for contempt of court undét&h.If  thefollowing:

the court finds that a party has failed to furnish information 1. Register for work af pub“c emp|oyment tite estab
requiredunder this section, the court may award to the party-bringshedunder s106.09

ing the action costs and, notwithstanding1st.04 (1) reasonable 2. Apply for jobs

attorneyfees. T S -
History):/fZOOS A 443122 3. Participate in a job training program.

NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory (c) An order is not required under pé) if the court makes
notes. written findings that there igood cause for not issuing the order
(d) Paragraplib) doesnot limit the authority of a court to issue
anorder other than an order under &), regarding employment
of a parent in an action for modification of a child supoder

767.55 Child support: employment-related  orders.
(1) GENERALLY. In an action fomodification of a child support
orderunder s767.590r an action in whiclan order for child sup L ) . ;
portis required under §67.51L (1), 767.805 (4)or 767.89 (3) unders.767.590r an action in which an order fohild support is
the court may order either dyoth parents of the child to Seekreqwredunder $767.51 (1), 767.805 (4) or767.§9 3 )
employmentr participate in an employment or training program. (4) UNEMPLOYED TEENAGE PARENT. (@) In this subsection,
(2) NoNncusTODIALPARENT. (&) In this subsection, “custodial unemployedteenage parent” means a parent watisfies all of

parent’means a parent who livesth his or her child for substan € following criteria:

tial periods of time. 1. Is less than 20 years of age.
(am) In an action for modification of a child supparder 2. Is unemployed.
unders.767.59 an action in which an order for child supportis 3. Is financially unable to pay child support.
requiredunder s767.511 (1), 767.805 (4)or767.89 (3)or a con 4. Would be ordered to make payments for the support of a

temptof court proceeding to enforce a child support or family sughild but for subd3.
portorder in a county that contracts unde¢®36 (2) the court ) 1, 3 action for revision of a judgment or order providing

may order a parent who is not a custodial parent to register fqfa ;4 support under 67.59r an action in which an order for
work experience and job trainigogram under $19.36if all of o4 support is required under 867.51L (1), 767.805 (4) or
the following condlgons are met: . 767.89(3), the court shall order an unemployed teenage parent to
1. The parent is able to work full time. do one or more of the following:
1m. If the parent resides in a county other than the county in 1 Register for work af public employment Gite estab
which the court action oproceeding takes place, the parenishedunder s106.09
residesin a county with a work experience and job training pro 2. Apply for iobs
gramunder s49.36and that county agrees to entbk parent in - APPYy 10T JODS. .
the program. 3. Participate in apb training program. .
2. The parent works, on average, less than 32 hours per week 4. Pursue or continue to pursue an accredited course of
andis not participating in an employment or training IorOgraml,nstructlonIeadlng to the acquisition af high school diploma or

which meets guidelines established by the department. its equivalent if the unemployed teenage parent hasamopleted
r|;ecogn|zed1|gh school course of study or its equivalent, except

3. The parens$ actual weekly gross income averages less th%|

; o atthe courtmay not order the unemployed teenage parent to pur

40 times the federal minimum hourly wage ung@tuSC 20§a) Ez)ueinstruction if the instruction requires the expenditure of funds
Yy

(1) or the parent igarning less than the parent has the ability
earn,as determined by the court. ) the unemployed teenage parent other than normal transporta
tion and personal expenses.

(b) Under this subsection, the parenpissumed to be able 10 pigiory: 2005 a. 44355.40, 41, 107, 108 135, 136, 223 2007 a. 20
work full time. The parent has the burden of proving tigadr she

is not able to work full time. 767.553 Annual adjustments in support orders.

(c) If thecourt enters an order under.jgam), it shall order the (1) WHEN ADJUSTMENTMAY BE ORDERED. (@) An order fochild
parentto pay child support equal to the amount determined hy family support under this chapter may provide for an annual
applyingthe percentage standard establisineder s49.22 (9)or  adjustmentin the amount to be paid based on a change in the
equalto the amount of child support that the parent was ordengalyer’s income if the amount of child or family support is
to pay in the most recent determination of support under this chagpressedh the order as a fixed sum and based on the percentage
ter. The child support obligation ordered under this paragragtandardestablished by the department unde4%22 (9) No
continuesuntil the parent makes timely payment in full for 3-conadjustmentmay be made under this section unless the order pro
secutivemonths or until theperson participates in the programvidesfor the adjustment.

unders. 49.36for 16 weeks, whichever occurs first. The court () An adjustment under this section may not be made more
shallprovide in its order that the parent shall make child Supp@fanonce in a year and shall be determined on the basis of the per

paymentscalculated under 867.51 (1)) or(1m) after the obliga centagestandard established by the department undéx22 (9)
tion to make payments ordered under this paragraph ceases. (c) Inthe order the court shall specify what information the

(3) ABSENTPARENT. (a) In this subsection, “case involviag partiesmust exchange to determine whether the payecome
dependenthild” means an action which meets all of the f°"°W'”Easchanged, and shall specify the manner and timing of the infor
criteria: mationexchange.

1. Is an action for modification of a child support order under (2y Form ForsTIPULATING. If the court provide$or an annual
s. 767.59or an action in which an order for child suppt ,qjystmentthe court shall make available to the parties, including
requiredunder s767.511 (1) 767.805 (4)or 767.89 (3) the state if the state is a real party in interest undeés.205 (2)

2. The childs right to support is assigned to the state undgy), a form approved by the court for the parties to use in stipulat
s.48.57 (3m) (b) 2or (3n) (b) 2, 48.645 (3) 0r49.19 (4) (h) 1. ing to an adjustment of the amount of child or family support and
b. to modification of any applicable income-withholding ord€he

3. The child habeen deprived of parental support by reasdorm shall include an ordeto be signed by the court, for approval
of the continued absence of a parent from the home. of the stipulation of the parties.
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(3) INCOMECHANGES. (a) If the payeés income changegsom (2) Theage and physical and emotional healthhe parties.
theamount found by the court or stipulated to by the parties for the(3) The division of property made underz67.61

currentchild or family support ordethe parties may implement () The equcational level of each party at the time of marriage
anadjustment under this section by stipulating, on the form un dat the time the action is commenced.

]csub:|(2), to the changed incque amo%nt gnd the adjusted chil or(s) The earning capacity of the party seekingintenance
amily suppo_rt amqunt, subject to Slﬂ. ) (b). L including educational background, training, employment skills,
_(b) The stipulation form shall be signed by all parties, 'mluq/r\;ork experience, length of absence from the job mackstodial

ing the state if the state is a real party in interest undé&7s205 responsibilitiesfor children andhe time and expense necessary
(2) (@) and filed with the court. If the stipulation is approved, thg, 3quire suffcient education or training to enakilee party to
ordershall be signed by the court and implemented in the sa appropriate employment.

manneras an order for a revision unde767.59 An adjustment (6) The feasibility that the party seeking maintenance can

underthis subsection is fefctive as of the date on which the Orde[)ecomeself—supporting at a standardliving reasonably compa

Is signed by the court . rableto that enjoyediuring the marriage, and, if so, the length of
(4) IMPLEMENTATION; WHEN EFFECTIVE. (a) Any partyinclud : .

. . . L time necessary to achieve this goal.

ing the state if the state is a real partynterest under §.67.205 2 Th h

(2) (a), may file a motion, petition, or order to show catme  (7) The tax consequences to each party

implementatiorof an annual adjustment under this sectiamif _ (8) Any mutual agreement made by the parties before er dur

of the following applies: ing the marriage, according to the terms of which one party has

1. A party refuses to provide the informatigrguired by the made financial or service contributions to the other with the
courtlunder sub(1) (c) expectatiorof reciprocation or other compensation in the future,
L . if the repayment hasot been made, or any mutual agreement
i 2|' ;!’he fpayéls 'Q.COTE ann?ﬁs' bupartty rfeflrj]slgs ‘Ofs'g.fl‘ the | adeby the parties before or during the marriage concerning any
Scl)rr)tua lon for an adjustment in the amount of child or arn'yS‘J%rrang(am(entor the financial support of the parties.

(b) If the court determines after a hearing thagejustment (9) The cor)trlbutlon by one party to the education, trairong
- d’"’. increaseckarning power of the other
shouldbe made, the court shall enter an order adjustingHihe . L
or family support payments by the amount determined by the (10) Suchother factors as the court may in each individual

court, subject to sul{1) (b). An adjustment under thisibsection Canisgst-elrsrgllnceztgog?srslgigtign . 1051679 ¢, 325550,92 (4} 1679
may not take eect before the date on which the party responding; og stats. 1979 5. 767.28005 a. 443. 110, Stats. 2005 s. 767.56.

to the motion, petition, or order to show cause received notice Ofyhile arrearages under a temporary order for alimony and attorney fees and costs

the action under this subsection. thatthe husband is required to pay do not constitute part of eswdifésion of the

. : : tatefh h inst the entire estatesah vTesch63 Ws. 2d 320217
(c) Notwithstanding parb), the court may diredhat all or Ny ssbar (oray s oo e enire estatesgn viese ° 0

partof the adjustment not takefett until such time as the court  an obligation tosupport children is a factor in determining the amount of mainte

directs, if any of the fo||owing app|ies; nancepayments. Besaw Besaw89 Ws. 2d 509279 N.W2d 192(1979).
. . Thetrial court abused its discretion by denying a mdthehoice to remaiat

) 1. The payee vyas Seekmg an adJUStment anc_l the payer eﬁ{éﬁeto care for small children. Hartunghtartung,102 Ws. 2d 58 306 N.W.2d
lishesthat extraordinary circumstances beyond his orchatrol 16 (1981).
preventfulfillment of the adjusted child or family support obliga  The trial court abused its discretion by terminating maintenance withofit suf
tion ciently addressing the factors under this sectioandér Perren. Wander Perrer,05

: i i Wis. 2d 219 313 N.W2d 813(1982).

2. The payer was seekingadjustment and the payee estab compensatiofior a persomho supports a spouse while the spouse is in school can
lishesthat the payer voluntarilgnd unreasonably reduced his opeachieved through both property division and maintenance payments. Lgindber

: : : : v. Lundbeg, 107 Ws. 2d 1 318 N.W2d 918(1982).
herincome below his or her earning capacity Thetrial court maybegin its maintenance evaluation with the proposition that the

3. The payer was seeking an adjustment and the payee estaiendent partner may be entitled to 50% of the total earnings of both parties. Bahr

lishesthat the adjustment would be unfair to the child. v. Bahr 107 Ws. 2d 72318 N.W2d 391(1982). ) ,
Thetrial court may not consider marital misconduct as a reldaatur in granting

(d) If in an action under this subsectitire court determines maintenanc@ayments.Dixon v Dixon, 107 Ws. 2d 492319 N.W2d 846(1982).
thata partyhas unreasonably failed to provide the information it was improper to discontinue maintenance payments to a former wife solely upon
required under sub(l) (C) or to provide the information on a theground of her cohabitation with another maan‘\Gorder wan Gorderl10 Ws.

: ; : : : . 2d 188 327 N.W2d 674(1983).
timely basis, or unreasonably failed or refusesigm a stipulation Threeformulas were approved for calculating maintenance or property division

for an annual adeSImen'_[, the court may award tCHgg?i_eVEd awardsin cases in which one spouse has contributettiécothets pursuit of an
party actual costs, includingervice costs, any costs attributabl@edvancediegree. Haugan tdaugan117 Ws. 2d 200343 N.W2d 796(1984).

to time missed from employment the cost of travel to and fromAn alcoholic spouss'refusal of treatment is relevant to the trial ceufétermina
d bl £ ! tion regarding a request for permanent maintenance. DeLaMélietaMatter151
court,and reasonable attorney fees. Wis. 2d 576 445 N.W2d 676(Ct. App. 1989).

(5) REVISIONORREMEDIAL SANCTIONS. (2) Nothing in this sec  Military disability payments may be considered in assessing abifiigy mainte

tion afects a part right to file at any time a motion, petition, o FrER LSl (0 EE B o el fancil evidenbe was no
order to show cause undef767.59for revision of a judgment or ¢ gisone vBisone,165 Wis. 2d 14, 477 N.W2d 59(Ct. App. 1991).

orderwith respect to an amount of child or family support. An award may be based on a percentage of the’pageome in “unusual circum
(b) Nothing in this section f&cts a party§ right to move the stances.”Unpredictable future income warrants a percentage award. Hefgfty,

£ findi f t t of t 60 dial ti 172Wis. 2d 124493 N.W2d 33(1992).
courtior a inding ot contempt or cour r remedial sanclions  \,aintenancdurthers two objectives: 1) to support the recipient spouse in accord

underch. 785if the other party unreasonably fails to provide Ofincewith the needs and earning capacities of the pasties2) to ensure a fair and
discloseinformation required under this section or unreasonalsguitablefinancial agreement between the parties. In the interest of fairness -mainte
fails or refuses to sign a stipulation for an annual adjustment. {1505 S3e5ed (e recipleatbudget. Hefty vHefty, 172 Ws. 2d 124 493
History: 1981 c. 201983 a. 271993 a. 4811995 a. 275.9126 (19) 1995 a. 404 Maintenancés measured by the parties’ lifestyle immediately before the divorce
1997a. 272001 a. 1661, 105 2005 a. 443s.167, 224, Stats. 2005 s. 767.553.  gndthat they could anticipate enjoying if they were to stay married. The aueyrd
takeinto account incomacreases the parties could reasonably anticipate. Hefty v

767.56 Maintenance. Upon a judgment of annulment,Hefty, 172 Ws. 2d 124493 N.w2d 33(1992).

i i i ; i i A maintenance award must accofartthe recipiens earning capacity and ability
dlvprce, or Iegal separation, Or In rendenng a JUdgment In nge self-supporting atlavel comparable to that during marriage. It is unfair to
actionunder s767.001 (1) (gpr (), the court magrant an order requireone spouse to continue income production levels to maimistandard of
requiring maintenance payments to either partyafd'rmited or living of the other who chooses a decrease in production. ForeBtesterl74
indefinite length of time after considering: Wis. 2d 7§ 497 N.W2d 78(Ct. App. 1993). . .

. Consideratiorof one spouse’solicitation to have the other murdered in denying
(1) The length of the marriage. maintenancelid not violate the statutory scheme avas not an improper consider
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ation of “marital misconduct.” Brabec Brabec,181 Ws. 2d 270510 N.W2d 762  appropriatebasis for disregarding the financial benefit from the relationship if the

(1993). expected duratiowasso short that the benefit to the cohabiting spouse would be
A maintenance award based on equalizatianaafme is not “self-evidently fdir insignificant. A court’s speculation that because a relationship was new and non—

anddoes not meet the statutory objectives of support and fairess. OBlzor, Maritaland could terminate at atipne and that the boyfriend had no legal obligation

186 Wis. 2d 287520 N.W2d 284(Ct. App. 1994). of support was insfitient to support a finding that the relationship was likely to end
An otherwise short-term marriage should not be considetenig—term marriage 1N the near future. Wbdard v\Woodard,2005 W1 App 65281 Ws. 2d 217696

becausehere are children. Luciani Montemurro-Luciani191 Ws. 2d 67 528 N.W.2d 221, 03-3356 - . L -
N.W.2d 477 (Ct. App. 1995). Theabsence of a formal finding of a substantial change in circumstance-is suf

Onespouses contribution of child—rearing services and family support while thglleln tztgte ?’t\?sbllzsg Tg; 7"60: ﬁ?ﬁzzxggcisgs‘fo(ggcgret“’“' Hagkdzroker 2005 W1 App

otherspouse completed an education program was rfatieaf grounds for award Alcoholismis not e : - . - L
; f o MR quated with the kind of career choice on which the opinion in
ggg(:hﬁ)vvpggiz;tg(%tmﬁlnte?sgg)lauaam ¥ Montemurro—Lucianil91 Ws. 2d 67 Foresterturns, but is a disease that can limit or destroy an individeathing capac
s ) - APP. : . ity. An alcoholic spousg’refusal to obtain recommended treatment beeg relevant
'Leavingmaintenance open due to potential future health problems of one spoggorin a maintenance decision, but unsuccessful treatment is not the same-as refus
without expert testimony was propéaut failure to limit the order accordingly was ing treatment. Even if the court determines that a history of failed treatment is a rele
improper. Grace v Grace,195 Ws. 2d 153536 N.W2d 109(Ct. App. 1995), yantfactor, the courts award must still reflect a proper concern for both objectives

94-2653 ) ) o of maintenance — faimess and maintenance. Hackéaaker 2005 W1 App 21,
Post-divorcencreases in a pension fund valued in a divorce should be treatec®8g Wis. 2d 180704 N.W2d 371 05-0223

anincome stream availabfer maintenance. Olski DIski, 197 Ws. 2d 237540 The court did not err in awarding maintenance out of the proceeds of a covenant

N.W.2d 412(1995),93-3332 notto compete that arose from the sale of shares determined to be a gift, and not sub

A court may consider earning capacity rather than actual earnings in determinéajto property division under s. 767.61 (2). The paymest® in exchange for a
child support and maintenance if it fisci spouse’job choice voluntary and unrea serviceto be performed; refraining from doing business in a way that would be harm
sonable. Sellers v Sellers,201 Ws. 2d 578 549 N.W2d 481(Ct. App. 1996), ful to the purchasersGrumbeck vGrumbeck, 2006 WI App 21296 Ws. 2d 61,
95-2730 723N.W. 2d 77805-2512

Whenparties have been married to each other more than once, a trial court can Jodk Setting maintenance, the trial court should have included in the calculation,
atthe total years of marriage when determining maintenance. Theoialis not incomefrom the investments which a spouse has a substantial ownership interest.
boundby the terms of maintenance in the first divorce and may look to current confitatthe entities are not producing income at the time of the divorce does not mean
tionsin Setting maintenancablski v. Wolski, 210 Ws. 2d 183565 N.W2d 196(Ct.  theyshould not be considered. right v. Wright, 2008 WI App 21307 Ws. 2d 156
App. 1997),96-0136 747N.W.2d 690 06-2111 i

A stipulation incorporated into a divorce judgment is in the nature of a contractPartieswith marital property agreements are not exempt from maintenance
Thata stipulation appears imprudent is not groudsonstruction of an unambigu awards. Unless the agreement contains a waiver of maintenance rights as described
ousagreement. Rosplock Rosplock217 Ws. 2d 22577 N.w2d 32(Ct. App.  in sub. (8), a court may conclude that a maintenance award is appropriate. Steinmann
1998),96-3522 v. Steinmann, 2008 W1 43, isv2d 749 N.W2d 145 05-1588

The purpose of maintenance is least in part, to put the recipient in a solid finan  Sub.(6) contemplates maintenance being awarded to help a former spouse main
cial position thatallows the recipient to become self-supporting by the end of tfi@inan opulent standard of livingasonably comparable to that enjoyed during the
maintenanceperiod. That the recipient becomes employed and makes productf@rriage. There is nothing requiring that such spouses first have contributed to the
investmentsf property division proceeds and maintenance payments is not a siBuseholcr child rearing to a certain degree. Nor does the statute condition a court
stantialchange in circumstances but an expected re$utceiving maintenance. Ordermaintaining that standard %ing upon it being the result of both incomes
Rosplockv. Rosplock217 Wis. 2d 22577 N.W2d 32(Ct. App. 1998)96-3522 whenone party received persormnefits from the use of corporate propefjein

The trial courts exclusionof pension payments when considering income availmannv. Steinmann, 2008 W143, __isv2d ___ 749 N.W2d 14505-1588
able to a maintenance recipient was correct when the pension had been awardedTtee federal tax consequences of divorce. Meldmganf57 MLR 229.
therecipient as part of the property division and had no value outside of the paymenigo—faultdivorce: Bx consequences of support, maintenance and prcysitty
madefrom it. Seidlitz v Seidlitz,217 Ws. 2d 82578 N.W2d 638(Ct. App.1998), ment. Case, 1977 WBB1L
97-0824 isi i ; it

Whena reviewing court finds that a triaburt erroneously exercised its discretion See also notes to s. 767.59 for decisions regarding postjudgment modificaions.
in awarding maintenance, the case should be remanded for the trial court to properl% . . .
exercisdts discretion. It was an abuse of discrefiona trial court to assume that 767.57 Maintenance, child support, and family sup -

a spouse is legally entitled to maintenance. Kingimg, 224 Wis. 2d 235590 -
N W20 480 (1969) 970994 podrt paymceints, fees. (%j) PA;(MENT TO DEPARTMENT. (a) All '

Equalincome division is a reasonalsitarting point in determining maintenance, Ordersor judgments providing for temporary or permanent main
butthe goal is the standard of living enjoyed during the marriage, not 50% of the té@hance child support, ofamily support payments shall direct
predivorceearnings. Maintenance may surpass 50% of the csupledivorce thatthe payments be madette department orits designee for the

income,but the payee is not entitled to live a richer lifestyle than that enjoyed durin
themarriage. Johnson Johnson225Wis. 2d 513593 N.W2d 827(Ct. App. 1999), USeof the person for whorthe payments have been awarded. A

981\_/|2'l41 ] ended " @ yimited party obtaining an ordefor temporary maintenance, child sup
aintenances not intended to provide a permanent annu@gnerallylimited— i ;

termmaintenancerovides funds for training intended to enable the recipient to ort, or fa.mlly SUppOrt payments Sha” pr_omptly file the order
self-supportingy the end of thenaintenance period, and may also be used to limf0getherwith all pleadings in the action, with the clerk of court.

theresponsibility of the payer tocertain time and to avoid future litigation. Absent TR ;
a substantial change of circumstances, the parties may rightfully expect no chan e(b) Upon request, after the f”mg of an Ordeuwjgment or the

The law of change of circumstances should not require a paying spouse to finak Qe_iptOf an interim d_iSbursemem ordée clerk of court shall
unwisefinancial decisions of the recipient. MurrayMurray, 231 Ws. 2d 71604  advise the county child support agency und@9s53 (5)of the
N.W.2d 912(Ct. App. 1999)99-1369 termsof the order or judgment within 2 business days after the fil

Undersub. (9), the contribution by one party to the dtheductions is not limited . " L L
to contributions that arose only during the marital period. The oaytfreely con  1Ng Of receipt. The county child support agency shall, within the
SNit{/?/rggjestsoztagl gcogir;bsution& Meyer Meyer 2000 W1 132239 Wis. 2d 731620  time required by federal laventer the terms of th@der or judg

It was not error for the trial court to consider under sub. (10) evidencepzfrties mentinto the statewide support data system, as requwed by S.
havinglived “separate lives” for much of their marriage. By not equalitiveiy 59.53(5) (b)
incomesthe court in dbct implemented what the parties had already agreed to in (C) Exceptas provided in sul:(.lm), the department or its

ice. Schmitt v Schmitt, 2001 WApp 78,242 Ws. 2 24 NW2d 1 . : ) !
practice. Schmitt v Schmitt, 2001 Wipp 78, S. 20 5656 414 gesigneeshall disburse, and take receipts the money received

Whena pension is divided by qualified domestic relations ordand no value is underthe judgment or order in the manner required by federal reg

assignedo either spouse’nterest to be tfet by otheproperty awarded in the prop _ |ations, unlessthe department or its designee is unable te dis
erty division, a court is not prohibited by double—counting rules from consideri R

pensiondistributions when determining maintenanceettétaedt. Wettstaedt, 2001 ‘Bursethe moneys because the moneys were pagthégk or other
WI App 94,242 Wis. 2d 709625 N.W2d 90Q 00-3061 draft drawn upon an account containing ifgiént funds. All

A court’s authority to order maintenance includes authority to impose obligatio, i i i i
onthe payee to ensure complianaéh the payment order if those obligations are rea.PﬁOneysrecewecj or disbursed undéis section shall be entered

sonablynecessary to fct compliance with the payment ordefinley v Finley, i a record kept by.the departmen_t odisignee. _The re(?ord shall

20g2vt(l Ap7rz3 %42%2(%6)3 ij' 72g75gg{3£[18 N-V\172E_)d7 55316(%)1—1207567 sa1] g be open to inspection by the parties to the action, their attorneys,
ections767. an . noss. . an . regarding a S ioai

fixed amount of interest on child support do not limit the trial cewtithority to con andthe circuit court commissioner .

sider imposing interest on unpaicaintenance. A trial court has discretionary  (1e) RECEIVING AND DISBURSINGFEES. (a) For receiving and

authorityunder s. 767.01 (1) to impose interest on maintenance arrearages. If i i i : .
courtdecides to impose interest, it is under the trial cediiScretion to determine d@bursmg maintenance, child support, or famlly support -pay

the amount to impose. Cashin@ashin, 2004 Wi App 9273 Wis. 2d 754681 Ments,including payments in arrears, and for maintaining the
N.W.2d 255 03-1010 recordsrequired under sulfl) (c), the department or its designee

The generatule is that maintenance decisions are based on the parties’ finangi
circumstancest the time the determination is made. A financial benefit flowing fror‘#ﬂa” collect an annual fee of $65 fromparty ordered to make

one spouss’cohabitation with a 3rd party at the time of divorce is an appropriate cfd@yments. The court shalbrder each party ordered to make-pay
siderationin settingmaintenance. Wbdard v\WWoodard, 2005 WI App 6581 Ws.  ments to pay the fee in each yearddrich payments are ordered
24217 696 N.W2d 221 033356 or in which an arrearage any of those payments is owed. In

A factual finding that one spous&ohabitation relationship with a 3rd party was ™. . g y pay! :
likely to end in the near future, supported by evidence in the record, might bediFectingthe manner of payment, the court shall order that the fee
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be withheld from income and sent to the department or its desamountof overpayment that does not exceed the amount due in
nee,as provided under $67.75 Fees under this paragraph shathe next month for disbursement in the next mon#mif of the

be deposited in the appropriation accounter s20.437 (2) (ja) following applies:

At the time of ordering payment of the fee, the court shall notify (3) The payee or the payer requests that the overpayment be
eachparty ordered to make payments of the requirement to Pa¥|d until the month when it is due.

andthe amount of, the fee. If the fee under this paragraph is no

paidwhen due, the department or its designee may not deductf ily support, or maintenance that do not exceed the amount of

fee from any maintenance, chilat family support, or arrearage : : ;
payment, but may move the court for a remedial sanction un@%fsgrﬁg;tmnﬁwéennggf;gﬁfh'n the next momtiay be held for dis

b) The court has ordered that overpayments of chifiport,

ch.785 . .
NOTE: Par. (a) is shown as affected by 2 acts of the 20073abnsinlegislature (C) The. party entitled to WEUDPOFI or maintenance money or
and as merged by the legislativeaference bueau under s. 13.92 (2) (i). aminor child of theparty has applied for or is receiving aid under

(b) 1m. The department or its designee may collect any unpsaid8.645or public assistance under @i®.and there is an assign
feesunder s814.61 (12) (b)1997 stats., that are shown on thenentto the state under 48.645 (3)or 49.19 (4) (h) 1. bof the
department'sautomatedpayment and collection system orparty’sright to the support or maintenance maney
Decembei3l, 1998, and shall deposit all fees collected under this (cm) A kinship care relative or a long-term kinship care-rela
subdivisionin the appropriation account unde6.437 (2) (ja) tive of the child who is entitled to the support money has applied
Thedepartmenor its designee may collect unpaid fees under thigr or is receiving kinship care payments or long-term kinship
subdivisionthrough income withholding under#7.75 (2m) If ~ carepayments for that child and there is an assignment to the state

the department or its designee determines that income withholghders. 48.57 (3m) (b). or (3n) (b) 2.of the childs right to the
ing is inapplicable, indéctive, or insuficient for the collectiorof 5 pportmoney

any unpaid fees under this subdivision, tiepartment or its .y 16 gepartment or its designee determines that the over
designeemay move the court for a remedial sanction under CB‘a mentshould be held until the month when it is due
785. The department or its desigrmeay contract with or employ y )

acollection agency or other person foe collection of any unpaid ~ (2) PROCEDUREIF RECIPIENTON PUBLIC ASSISTANCE. If & party
feesunderthis subdivision and, notwithstanding2€.93Q may €ntitled to maintenancer support, or both, is receiving public
contractwith or employ an attorney to appear in any action in staAésistanceinder ch49, the party may assign the pastyight to
or federal court to enforce the payment obligation. The depa$tiPportor maintenance to the county department unde.215
mentor its designee may not deduct the amount of unpaid fe#8.22 or46.23granting the assistance. The assignment shall be
from any maintenance, child or family suppant,arrearage pay approvedoy order of the court granting the maintenanceupr
ment. port. The assignmentay not be terminated if there is a delin
2m. A clerk of court may collect any unpaid fees under §Uencyin the amount to be paid to the assignee of maintenance
814.61(12) (b) 1997 stats., that are owed to the clerk of court, dSupport previously ordered without the written consetef
to his or her predecessand that were not shown on the deparfSSigneer upon notice to the assignee and a heailigen an
ment's automated paymemind collection system on DecembeE‘SS'gnment’f maintenance or suppoa, both, has been approved
31,1998, through income withholding under767.75 (2m) If DY the orderthe assignee shall be deemed a real party in interest
the clerk of court determines that income withholding is inappli¥ithin s.803.01solely for the purpose of securing payment of
cable, inefective, orinsufiicient for the collection of any unpaid Unpaidmaintenance or support ordered to be paid, by participat
feesunder this subdivision, the clerk of court may move the coufg in proceeding$o secure the payment of unpaid amounts.- Not
for a remedial sanction under &t85. withstandingassignment under this subsectiand without fur
(c) The department dts designee shall collect an annual fed'€" 0rder of the court, the department or its designee, upon
of $25 fromevery individual receiving child support or family"€Ceiving notice that a party or a minor child of the parties is
supportpayments. In applicable cases, the fee shall comigty ~ '€c€ivingaid under s48.6450r public assistance under és.or
all requirements undei2 USC 6546) (B). The department @5  thata kinship care relative or long-term kinship care relative
designeemay deduct the fee from maintenance, child or famif{?® minor child is receiving kinship capayments or long-term
support,or arrearage payment§ees collected under this para inship care payments for the minor child, shall forward all-sup

; ; (At portassigned under 48.57 (3m) (b) 2or(3n) (b) 2, 48.645 (3)
%égg?&?“(jg)e deposited in the appropriataecount under s. 49.19(4) (h) 1, or49.45 (19)to theassignee under 48.57 (3m)

(1h) NONPAYMENT; ENFORCEMENT. If maintenance, child sup (b) 2. 0r(3n) (b) 2, 48.645 (3)49.19 (4) () 1.0r49.45 (19)

port, or family support payments are not paid to the departorent (3) PROCEDUREIF RECIPIENTINSTITUTIONALIZED OR CONFINED. |
its designee’ at the time provided in the judgment or pttier (8) If maintenance or support, or both, are ordered to be paid for
commissioner of the county shédike proceedings to secure thétn institution, who is in confinement, or whose legal custody is
paymentof the sum, including enforcement by contempt procee#ested by court order undeh. 48 or 938in an agencydepart
ingsunder ch785or by other meansCopies of any order issuedMent,relative, or other entitthe court may order that the mainte
to compel the payment shall be mailedtte attorneyif any, who —nanceor support be paid to the relative, agenostitution,wel-
representecach party when the maintenance, child support, faredepartment, or other entity having legal or actual custody of
fam||y support payments were awarded. If any feesfufer§ in thelnd|V|_duaI,and that |t_be used for the petanire and mairde
any of the proceedings, including tbempensatiownf the circuit hancewithout the appointment of a guardian in this state.
courtcommissioner at the rate of $50 per day unless the cemmis (b) If a child who is the beneficiary of support under a judg
sioneris on a salaried basis, is not collected from the persen pmentor order is placed by court order in a residential care center
ceededagainst, the fees shall be paidt of the county treasury for children and youth, juvenile correctional institution, or state
uponthe order of theresiding judge and the certificate of thanental institution, the right of the child to support during the
department. period of the childs confinement, including any right to unpaid
(1m) OverrayMENT. Notwithstanding ss767.51L (6) and supportaccruing during that period, is assigned to the sthtke
767.531 if the department or its designee receives support jodgmentor order providing for the support of a child who is
maintenancenoney that exceedbe amount due in the month inplacedin a residential care center for children and youienile
whichit is received and the departmenitsrdesignee determinescorrectionalinstitution, or state mental institution includes sup
that the excess amount is for support or maintenance due ipaatfor one or more otharhildren, the support that is assigned to
succeedingnonth, the department or its designee may hold tlee state shall be the proportionate share of the child platieel
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centeror institution, excepas otherwise ordered by the court osupportpayments under this chapter for the appointment of
circuit court commissioner on the motion of a party trusteesor receivers under 867.57 (5)

(4) PROCEDUREFOR CERTAIN CHILD RECIPIENTS. If an order or (1c) CourTAuTHORITY. (a) On the petitiormotion, or order
judgmentproviding for the support of one or more children naib show cause of eithaf the parties, the department, a county
receiving aid under s48.57 (3m)or (3n), 48.645 or 49.19 departmentnder s46.21546.22 or46.23 or a county child sup
includessupport for a minor who is the beneficiary of aid undggort agency under £9.53 (5)if an assignment has been made
s.48.57 (3m)or(3n),48.645 or49.19 any support payment madeunders.48.57 (3m) (b) 2or (3n) (b) 2, 48.645 (3)49.19 (4) (h)
underthe order or judgment is assigned to the state und8rs7  or 49.45 (19)or if either party or their minor children receive aid
(3m) (b) 2. or (3n) (b) 2, 48.645 (3) 0r49.19 (4) (h) 1. bin the unders.48.57 (3m)or(3n) or48.6450r ch.49, a court mayexcept
amountthatis the proportionate share of the minor receiving amsprovided in par(b), do any of the following:
unders.48.57 (3m)or (3n), 48.643 0r49.19 except as otherwise 1, Revise and alter a support or maintenance order as to the
orderedby the court on the motion of a party amountand payment of maintenance or child support and the

(5) TRUSTEEOR RECEIVERMAY BE APPOINTED. The courtmay appropriationand paymenof the principal and income of prop
appointa receiver or trustee, as necesstryreceive any pay erty held in trust.
ments ordered under thishaptey to invest and pay over the 5 \ake any judgment or order on any matter that the court
income for the maintenance of the spouse or the support aighht have made in the original action.
educationof any of the childredescribed in s767.51L (4), or to
pay over the principal sum in th@mount and at the times that the : : ;
courtdirects. The court may require the receiverustee to post QN%'\/eS _r;:]alntenar:c;e ]E_)aylnlien_ts for ?'twtytor a judgment or
bond,with or without sureties, in the amount ttfa court directs. °r@€MWIth respect to inal division ot property

History: 1971 c. 435,12 Sup.Ct. Order67 Wis. 2d 585775 (1975)1975 c. 82 (1f) SUPPORT: SUBSTANTIAL CHANGE IN CIRCUMSTANCES. (a)
(24?)(1119%5 C.245(2$B_:§ 15373 c.léggs5%6179;!7?9%12713%5&2%2 %%)9(0)31%;50, 9227 Exceptas provided irpar (d), a revision under this section of a

N C. L/, Stats. S. . C. . m;) a. H H H
302 1985 &, 201761991 4. 391993 a. 4811995 4. 2%6.7104tm 9126 (10)0130 udgmentor order as to the amount of child or family support may
(4).'1995 a.77, 279, 289, 404, 1997 a. 2735, 105, 191, 252 1999 a. 92001 a. 16 b€ made only upon a finding of a substantial change in circum
59, 61, 105 2005 a. 25387 2005 a. 443s.127to 132 144, 225 Stats. 2005 s. stances.
767.57;2007 a. 2096; s. 13.92 (2) (i). . . . . .

A public welfare agency is entitled to collect unpaid alimony and support money, (b) Inan action under this section to revise a judgment or order

that had accumulated prior to théeefive date of aassignment under sub. (2) and With respect to the amount of child support, afyhe following

Fl)ggfztg;hﬁ \?ff&g?(%(’fg%‘;‘ of public assistance. Schiavehiavo.71 Ws. 2d  constitutesa rebuttable presumption of a substantial change-in cir
The defenseof laches is not available in an action or proceeding brought to sec&rngtancesumCIem to justify a revision of the judgmenr

enforcemenf a child support order in a divorce action. PatersBatersoriy3 Ws.  order:

20150 242 N.W2d 907(1976). 1. Commencement of receipt of aid to families vdgpen

dentchildren under $49.190r participation in \Wsconsin works

under ss49.141t0 49.161by either parent since tlemtry of the

ability to pay; other information. ~ (1) SUPPORTOR MAINTE- last child support orderincluding a revision of a childupport
NANCE ORDER; NOTICE REQUIREMENTS. Each ordefor child sup orderunder this section

port, family support, or maintenance payments shall include an . . . .
order that the payer and payee notify the county child support 2- Unless the amount of child support is expressed in the judg
agencyunder s59.53(5) of any change of address within 10 pusimentor order as a percentage of parental income, the expiration
nessdays of such change. Each order for child supfemily of 33 _month_s after thd_ate of the_entry of the last chlld'support
support,or maintenance payments shall also include an order tR&f€r.including a revision of a child support orderder this sec

the payer notify the county child support agency undé®<%3 (5) tion.

andthe payee, within 10 business days, of any change of employer3. Failure of the payer to furnish a timely disclosure under s.
andof any substantial change in the amaoirtis or her income, 767.54

including receipt of bonus compensatiorfeating hisor her abi 4, A difference between the amount of child support ordered
ity to pay child support, family support, or maintenance. Thsy the court to be paid by the payer and the amount that the payer
ordershall also include a statement that notification of suty ~ would have been required to phgised on the percentage standard
stantialchange in the amount of the pagencome will noresult  establishedy the department under49.22(9) if the court did

in a change of therder unless a revision of the order under siot use the percentage standardietermining the child support
767.590r an annual adjustment of the child or family suppogaymentsand did not provide the information required under s.
amountunder s767.553is sought. An ordarnder this subsection 46.10(14) (d) 49.345 (14) (d)301.12 (14) (d)or 767.51 (1n),

is enforceable under cli85. whichever is appropriate.

~ (2) INFORMATION FORCHILD SUPPORTAGENCY. When an order  (c) In an action under this section to revigadgment or order

is entered under sulpl), each party shall provide to the countywith respect to an amount of child support, ahyhe following

child support agency under%9.53 (S)his or her social security may constitute a substantial changecsEumstances sfifient to

number, residential and mailingqddresses, telephone numbelustify revision of the judgment or order:

operator'slicense number anthe name, address and telephone 1 ypjess the amount of child support is expressed in the judg

numberof his or her employerA party shall advise theounty  enior order as a percentage of parental income, a change in the

child support agency unders9.53 (S)of any change in the infor 5y ersincome, evidenced by information received undéps22

mation provided under this subsection within 10 business d ) by the department or the county chilabport agency under

aflta?srtgrlﬁ gg%ncgféslwgc 325,50, Stats. 1979 5. 767.268989 a 2121005 - 2203 (5) OF by other information, from the payerincome

a.279 1997 a. 27191 2001 a. 162005 a. 44%s.113, 226 Stats, 2005 s. 767.58. determinedoy the court in its most recent judgment or order for
NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory Child support, including a revision of a child support order under

notes. this section.

- . 2. A change in the needs of the child.
767.59 Revision of support and maintenance orders. . - .
(1) DeriNniTION. In thissection, “support or maintenance order” 3. Achange in the paysrearning Capac'l}’ )
meansa judgment or order providing for chiéthpport under this 4. Any other factor that the court determines is relevant.
chapteror s.48.355 (2) (b) 4.48.357 (5m) (8)48.363 (2) (d) In an action under this section to revise a judgment or order
938.183(4), 938.355 (2) (b) 4938.357 (5m) (g)P38.363 (2)or with respect to child or family support, the court is not required to
948.22(7), for maintenance payments under&7.56 for family makea finding of a substantizhange in circumstances to change

(b) A court may not revise or modify a judgment or order that

767.58 Notice of change of employer, address, and
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to a fixed sum the manner in which the amount of child or family (c) If the court revises a judgment or order providing for child
supportis expressed in the judgment or order supportthat was entered under48.355 (2) (b) 4.48.357 (5m)

(1k) MAINTENANCE: CHANGE IN COSTOF LIVING. In an action (&), 48.363 (2)938.183 (4)938.355 (2) (b) 4938.357 (5m) (a)
underthis section to revise maintenance payments, a substar@iz#38.363 (2)the court shall determine child support in the man
changein the cost of living for either party or as measured by tier provided in s49.345 (14)or 301.12 (14)whichever isappli
federalbureau of labor statistics may befmiént to support a cable.
revisionof the amount of maintenance, except that a change in an2s) STIPULATION FORREVISIONOFSUPPORT. In an action under
obligor’s cost of living is not by itself sii€ient if payments are sub.(1c), the court may not approve a stipulation forriésion
expresseds a percentage of income. of ajudgment or order with respect to an amount of child support

(1m) PAYMENT REVISIONS PROSPECTIVE. In an action under or family support unless the stipulation provides payment of
sub.(1c) to revise a judgment or order with respiecthild sup anamount of child support or family support that is determined in
port, maintenance payments, or family support paymehts, themanner required under46.10 (14)49.345 (14)301.12(14),
court may not revise the amount of child support, maintenanéé7.511 767.805 (4) or 767.89 whichever is appropriate.
payments,or family support payments due, or an amount of (2w) WHEN REVISION EFFECTIVE. A revision of a judgment or
arrearage® child support, maintenance paymentsiamily sup  order with respect to childsupport, family support, or mainte
port payments that has accrued, prior to the date that notice of ta@cepayments has thefeét of modifying the original judgment
actionis given to the respondent, except to correct previous errerrder with respect to the payments to the extent of the revision
in calculations. from the date on which the order revising the paymergfds-

(1r) CREDIT TO PAYER FOR CERTAIN PAYMENTS. In an action tive. The child support, family support, or maintenance payments
undersub.(1c) to revise a judgment or order with respect to chilthodified by the order for revision shall cease to accrue utger
supportor family support, the court may grant credit to the payeriginal judgment oorder from the date on which the order revis
againstsupport due prior to the date on which the petition, motioimg the payments is fefctive.
or order to show cause is served for payments made by the payg3) RemARRIAGE; VACATING MAINTENANCE ORDER. After a final
otherthan payments made as provided ifi6.570r 767.75in  judgmentrequiring maintenance payments bagn rendered and
any of the following circumstances: the payee has remarried, the coshall, on application of the

(b) The payer shows by documentary evidence that the pagayerwith notice to the payee and upproof of remarriage,
mentswere made directly to the payee by check or money ordeacatethe order requiring the payments.
andshowsby a preponderance of the evidence that the paymentg4) ReviEw WHEN THE STATE IS A REAL PARTY IN INTEREST. In
wereintended for support and not intended géftdo or on behalf any case in which the state @ real party in interest under s.
of the child, or as some other voluntary expenditure, or for the pa%7.205(2), the department shall review the support obligation
mentof some other obligation to the payee. periodicallyand, if appropriate, petition the court for revisin

(c) The payer proves by clear and convincing evidence, withe judgment or order with respect to the support obligation.
evidenceof a written agreement, that the payee expressly agreeds) NoTice oF CHILD SUPPORTINFORMATION. A SUMMONS oF
to accept the payments in lieu of child or family support paid dgtition, motion, or order to showause under this section shall
providedin s.767.570r 767.75 not including gifts or contribu  jnclude notification of the availability of information under s.
tionsfor entertainment. 767.105(2).

(d) The payer proves by documentary evidence that, for adistory: 1971 c. 2201977 c. 105%s.38, 48, 49; 1977 c. 4181979 c. 3%55.50,

; ; i i i ivéd (4) Stats. 1979 s. 767.32981 c. 205.2202 (20) (M)1981 c. 314.146; 1983
period during which unpaid support accrued, the child rece'vgazz 1985 a. 1761987 a. 27355,413 1989 a. 2121991 a. 391993 a. 16481, 491;

benefitsunder42 USC 402d) based on the paysrentitlement 19935 5759126 (19)1995 a. 77201, 225 279, 289, 404, 417, 1997 a. 2735, 105,

to federaldisability insurance benefits und&2 USC 4040433 191,237,273 1999 a. 9103 2001 a. 1661, 105 2005 a. 443s.147t0 159, 227,
Any credit gramed under this paragr Il be limited to the 222rg_i,zt—sr.e%gr?;s&@ggg{;;%?\lgi:ggsin Administrative Code Citations published
amountOf, unpaid support that accrued duilng the pe”Od for Wh'ﬁhthe Wisconsin Administrative Code for a list of citations to cases citing ch. HSS
the benefits unded42 USC 402d) were paid. 80, HFS 80, DWD 40, and DCF 150,i§VAdm. Code, the child support percentage

: of income standard.

(e).Th.e paygr proves by a preponderance of the evidaate NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory
thechild lived with the payemith the agreement of t_he payee, fqﬁotes
more than 60 days beyond a court—-ordered period of physicaNOTE: The standard for modifying child support orders was significantly
placement. Credit maynot be granted under this paragraph iffhangedby 1993 Ws. Act 16 o o
with respect to the time that the child lived with the payer beyondhata child needsnore support at age 6 than age 2 isiaisnt to justify an

h . increasean payments if the father is able to make them. Klipsteliipstein,47 Wis.
the court-ordered period ghysical placement, the payee sougly314 177 N.wad 57(1970).
to enforce the physical placement order through civdroninal Although one parent took the children out of the state witlooutrt approval or
processor if the payee shows that the childelocation to the letting the other know where the children could be visited, the court could not suspend

) paymentof a support allowance without a hearigto the ééct on the children.
payer’'shome was not mutually agreed to by both parents. {3y, Krause58 Wis. 2d 499206 N.W2d 589(1973).

() Thepayer proves by a preponderance of the evidence thatvenassuming the parties’ agreement as to chilghort gave rise to contractual
the payer and payee resumed living together with the child ah.sgsité%ﬂi’théiﬁa?g'5’32388;5%”9?&‘5”23“%??5? mgg&cgg‘()fg%gom under
that‘ during the period for_ which aredlt is sought, the payer While a divorced party owes no duty of sexual fidelity to the former spouse -cohab
directly supported the family by paying amountseaist equal to itation by the party can be a change of circumstandestafg the former spouse’

the amount of unpaid court-ordered support that accrued durire onsibilityto provide alimonywith the manner and extent of the cohabitation and
that period surroundingcircumstances to be considered in determining whether alimonry pay
p : mentsshould be modified. &ake vTaake,70 Wis. 2d 15, 233 N.W2d 449(1975).

(2) PERCENTAGESTANDARD REQUIRED;EXCEPTIONS. (&) Except A child support provision reducing payments proportionately as each of several
i i i i i minor children attains majority is not agaifstblic policy Severson.\Severson71
asprovded inpait) or (). the court revees 2 ucament o kR sy e 73
- p pp p. Yy y Thetrial court abused its discretion in denying the former husbandtion to ter
using the percentagstandard established by the departmemtinatealimony by failing taconsider the former wife'increased estate as the result
unders.49.22 (9) of an inheritance. Lemm &temm,72 Ws. 2d 457241 N.W2d 593(1976).

B The trial court abused its discretion by terminating maintenance withofit suf
(b) .Upon r.equeSt by a paJ’lI}’Ie court maY mOdIfy the amountcientlyaddressing the factors under s. 767.2é8ndér Perren.Wander Perrer,05
of revised childsupport payments determined under. fayif,  Wis.2d 219313 N.w2d 813(1982).
after consideringthe factors listed in §67.511 (1m), the court It was improper to discontinue maintenance paymentddoreer spouse solely
finds, by the greater weight of the credible evidence, that the ng%%mggs?)f cohabitation.arl Gorder vvan Gorder110 Ws. 2d 188327
of the percentage standard is unfair to the child or to any of the Pa{yhena stipulation required maintenance payments during thesvifietime, the

ties. husbandvas estopped from requesting termination of payments under sub. (3) when
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the wife remarried. Rintelman. \Rintelman,118 Wis. 2d 587 348 N.W2d 498 A stipulation incorporated into a divorce judgment is in the nature of a contract.
(1984). Thata stipulation appears imprudent is not grouisdsonstruction of an unambigu

A court may revise a judgment incorporatigtipulation regarding limited main  ousagreement. Rosplock Rosplock217 Ws. 2d 22 577 N.W2d 32(Ct. App.
tenance if the petition to revise is filed before expiration of a maintenance obligatidf98),96-3522 ) ) ) o .
Fobesv. Fobes124 Ws. 2d 72368 N.W2d 643(1985). Thepurpose of maintenance isjeast in part, to put the recipient in a solid finan

A petition for revision filed?0 days after receipt of the final scheduled maintenanc@a! position thatallows the recipient to become self-supporting by the end of the
paymentwasproperly dismissed as untimelyippstreu v Lippstreu,125 Ws. 2d ~ Maintenanceperiod. That the recipient becomes employed and makes productive
415,373 N.W2d 53(Ct. App. 1985). investmentsof property division proceeds and maintenance payments is not a sub

A state family court may modify the paying spoasipport obligation following stantialchange in circumstances, butexpected result of receiving maintenance.

; i ; Rosplockv. Rosplock217 Ws. 2d 22577 N.W2d 32(Ct. App. 1998)96-3522
r;?gcibr:e;glpsc&%%)m bankruptey Bckert v Eckert 144 Ws. 2d 770424 N.w2d Thelimitation under sub. (1m) that a court may not revise the amount of child sup

Ordersassigning health care responsibility pursuant to s. 767.25 (4m) are Sub%cg,tldue or the amount of arrearages restricts the sauithority to that of correcting

to revision under s. 767.32. KuchenbeckeBshultz, 151 Ws. 2d 868447 N.W2d hematicaér_rors only State vJefrie C. B.218 Ws. 2d 145579 N.W2d 69(Ct.
80 (Ct. App. 1989). App. 1997),97-2453

It is within a trial cours discretion to apply the percentage standards to a child s%tSUb'(lr) modifies the common lav court may grant credit for support payments

e : - : ade in accordance with a judgmenty under the circumstances enumerated
portrevision. If applied to a remarried parent, gross income must be computed %ggfsub. (1r). Equitable estoppel does not apphfonicken v Monicken,226 Ws.
theremarried parent is still single. The trial court retains discretion to adjust the p&f 119 593 N.\Ww2d 509(Ct. App. 1999)98-2922 ’

centagecalculation based on the circumstances. Abibitz, 155 Ws. 2d 161455 Oncethe court determined that a reductiorsipport was warranted, even though

N.W.2d 609.(1990)' L . . . thereduction was based on a finding that the payment level was inequitalmietand

A remarriage, though unlawful inig¢onsin and dissolved through annulment, ishatthe payer had an inability to paige court did not have authority condition that
sufficientto terminate maintenance under sub. (Bhe requirement that mainte equctionon payment of arrearages. BenBenn,230 Ws. 2d 301602 N.W2d 65
nancebe terminated following remarriage is unconditionghlk v. Falk,158 Ws. (Ct. App. 1999)98-2950 ’
2d 18‘,1' 462 N.W2d 547(&; '_B‘pp' 1990,)' - . _If amotion seeks to clarify@urts ambiguous property division rather than revise

A divorce stipulation waiving or setting a ceiling on child support and preventirg modify it, it is not barred by sub. (1) (a). Section 767.01 (1) [now s. 767.201] grants
modificationis against public policy and will not be enforced. Ondras@nneson,  the power to diectuate a divorce judgment by construing an ambiguous provision of
158 Wis. 2d 690462 N.W2d 915(Ct. App. 1990). afinal division of property Washington vWashington, 2000 WI 4234 Wis. 2d 689

A party is estopped from seeking a maintenance revision if the parties stipulaged N.W.2d 261 98-1234
to permanent nonmodifiable maintenance that was patooimprehensive settle  Equitableestoppel does naipply to prevent modification of a stipulation for non
mentof all property and maintenance issues that was approved by the court andmegifiablemaintenance if at the time ththe stipulation was entered into it violated
fair and not illegal or against public policy at the time and relief is being sought poblic policy because it indefinitely burdened oliye party with the entire risk of
thegrounds that the court did not have power to enter the order the parties had agiegflcial hardship. Patrickus Patrickus, 2000 WI App 25239 Ws. 2d 340 620
to. Nichols v Nichols,162 Ws. 2d 96 469 N.W2d 619(1991). N.W.2d 205 99-3315

A divorce judgment provision waiving maintenance takes precedence over othevlere silence regarding whethieterestwas owed on a specified sum to be paid
provisionsarguably reserving or awardingaintenance. ygon v Tyson,162 Wis.  overtime did not render a judgment ambiguottutiens v Hutjens, 2002 W1 App
2d 551 469 N.w2d 913(Ct. App. 1991). 162,256 Wis. 2d 255647 N.W2d 448 01-3061

In determining income for maintenance revision, investment income from prop Incarceratioris a changén circumstance sfi€ient to give a court competence to
erty awarded in an equal property division may be included. Interest payments torthéewa child support ordebut should not be the sole determinative factwnsid
payeespouse under thdivision may not to be deducted. HommeHemmel,162  erationof the nature ofhe criminal conduct is appropriate for an overall evaluation
Wis. 2d 782471 N.w2d 1(1991). of the parens behavioms it relates to ability and attitude toward paying child sup

Lottery proceeds won after a divorce may be considered a change in firgimcial Port. Rottscheit vDumlet 2003 W1 62262 Ws. 2d 292664 N.W2d 52501-2213
cumstance# determining whether a change in maintenance is justified. A mainte Thetest for a substantial change in circumstances is the same whether the issue of
nance award is to assure the recipient spouse a standard of living comparable tonaétenancevas originally stipulated to or contested. The correct test regarding
enjoyedduring the marriage. Gerrits @errits, 167 Ws. 2d 429482 N.Ww2d 134 modificationconsiders fairness to both parties under all circumstances, not whether
(Ct. App. 1992). it is unjust or inequitable to alter the original award. A judge who reviews a request

Theabsence of a mortgage obligation is relevant to the assessment o » to modify a maintenance award should adhere to the findings of fact made by the cir
nomic circumstances, but does not translate into imputed incouter the applicable Cuit court. Education expenses for an adult child do not havedonsidered by the
administrativerule. Zimmermar. Zimmerman169 Ws. 2d 516485 N.w2d 294 ~ modifying court when examining a parsybudget, but can be. Rohde-Giovanniv
(Ct. App. 1992). Baumgart, 2004 WI 2269 Ws. 2d 598676 N.w2d 45201-3014 o

Whena paying spousetermination of employment is voluntagn order may be A trial court’s decision to deny an extensionneéintenance, including deciding

basedon the spouss’earning capacity whether or not bad faith is shown. Rober}’lﬁgethe“here is a substantial change in circumstances, is a discretionary decision.
v. Roberts173 Ws. 2d 406496 N.W2d 210(Ct. App. 1992). etrial courts decision on a substantial change in circumstances is upheld if there

- ) h e i ble basis in the record for the trial codétision.Cashin vCashin, 2004
A paying spousshould be allowed a fair choice of livelihood even though a areasona — ’
incomereduction may result, but the spouse may be found to be shirking if the cho App 92,273 Ws. 2d 754681 N.W2d 255031010

; Py it uring a maintenance modification proceeding, the appropriate comparison for
gﬁr:sorgrr]ef?g %lsnllez(ljhggtzggéhﬁl\y/)\[ag&ég&tgggogtpg?lll%%t;){n. an Oferen v Van any change in the partieBhancial circumstances is to the facts that existed at the time

of the most recent maintenance oraernether in the original divorce judgment or a

wasenforceable via thoctrine of equitable estoppel. Harmstarms 174 Ws. 2d sequentodification. Neither issue or claims preclusion applies to a maintenance

- . modificationproceeding after eourt has found the parties’ financial circumstances
780,498 N.W2d 229(1993). But see Monicken Monicken,226 Wis. 2d 1.9, 593 : - f
N.W.2d 509 (Ct. App. 1999)98-2922 to be substantially change@nce a party has demonstrated a substantial change since

g i . i ._thetime of theoperative maintenance award, a maintenance modification proceeding

The date when a maintenance order is vacated under sub. (3) is a discretioggsnot present the same issweslaims that were originally litigated. Kenyon v
determinatiorbased on the specific facts and equities of the ddarsen vHansen, Kenyon,2004 WI 147277 Wis. 2d 47690 N.W2d 257 02-3041
176 Wis. 2d 327500 N.W_2_d 357(Ct. App. 1993)._ . Retroactiveapplications of subs. (1m) and (1r) do not violate due process.- Retro

In the absence ofspecific agreement that maintenance payments continue aftgitiveapplications serve significant public purposes, while remedying general social
the payees remarriage, the payer was estopped from seeking termination uponand economic issues. Barbara B.Dorian H. 2005 WI 6277 Ws. 2d 378 690
the payees remarriage. JacobsonJacobsornl /77 Ws. 2d 539502 N.w2d 869(Ct.  N.W.2d 849 03-1877
App. 1993). Generallya final division of property is fixefbr all time and is not subject to medi

An agreementhat the husband would complete his education when the wife cofitation Section 806.07 is applicable to divorce cases, but pemoipening of final
pletedhers and thevife’s increased income upon completion of her education wefedgmentsonly in extraordinary circumstances. Post-divorce employtifica:
bothrelevant to the husbarsd’equest for a change in support upon returniggetd  tion of a pension, years after a divorce, that was thoroughly negotiated and divided
uate school full time. Kelly.\Hougham178 Wis. 2d 546504 N.W2d 440(Ct. App.  atthe time of the divorce does not compel reopening the divorce judgmerklemV
1993). v. Winkler, 2005 WI App 100282 Ws. 2d 746699 N.W2d 652 04-1231

Whena broadly worded settlement agreement required the payer to meet-the chiin shirking cases, when considering a spausanduct in voluntarily reducing his
dren’'scurrent and changing needs rather than to pay a set amount or percentagehér income, a court applies a test of reasonableness under the circumstances, bal
changein the childrers needs, although a charigecircumstances, did not require ancingthe needs of the parents and the needs of the child, both financial ard other
amodification of child support to impose percentage guidelines when the court foyide like child care and the ability of both parents to pay child support. Furthermore,
thoseneeds weréeing met. Jacquart Jacquarl83 Ws. 2d 372515 N.W2d 539 ynders. 767.25 (1m) (d) and (e) [now s. 762.%1m) (d) and (e)] after considering
(Ct. App. 1994). thelisted economic factors, the desirability that the custodian remttie imome as

Unlike an initial award of maintenance, a party seeking to change maintérancea full-time parent, and the value of custodial services performed by the custodian if
the burden of proof. HaeuserHaeuser200 Wis. 2d 750548 N.W2d 750(Ct. App.  the custodian remains at home, doairt may conclude that the percentage standard

Theparties’ extrajudicial agreement that child support payments be discontin

1996),95-1087 is unfair to the child or to any of the parties. Chevarner 2005WI 55,280 Wis.
Undersub. (1r) a court is without discretion to grant credits against arrearagesZdr344 695 N.W2d 758 03-0288

direct payments made for child support regardless of when the ordezntered. Sub.(1r) (d) should not beonstrued to bar credit in a situation where a child sup

DouglasCounty Child Support.\Fisher200 Ws. 2d 807547 N.W2d 801(Ct. App.  port payor has made all requisite support payments. Paultitey, 2006 WI App

1996),95-1960 171,295 Ws. 2d 541722 N.W2d 155 05-2487

A change in an administrative rule, abseohange in factual circumstances, is not A provision providing that neither parent could request a change in the amount of
grounds for modification a child support ordBeaupre vAirriess,208 Ws. 2d 238 child support payments for a period of at least seven years from the date of the judg
560N.W.2d 285(Ct. App. 1997)96-0336 mententered, excefh catastrophic circumstances was unenforceable. As is implicit

Whena support ordeis not based on the percentage standards, the passage ofr@3 Ondrasek;158 Ws. 2d 690 a marital settlement agreement entered into by
monthsgives a party a prima facie claim under sub. (1) (b) 2. that child support shodidorcing parties that purports to limit in any way a child support payaiility to
be modified, but the family court maintains it discretion whether the percentageeka support modification upon a substantial change in circumstances is against
guidelinesshould be applied. Zutz ¥utz,208 Wis. 2d 338559 N.W2d 914(Ct.  public policy; it thus cannot provide a basis to estop the payee from seeking a modifi
App. 1997),96-1136 cation. Ondrasekis not limitedto unilateral waivers of a paysefight to obtain
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increasecthild support. Wod v Propeck2007 WI App 24299 Wis. 2d 470728 (h) Thedesirability of awarding the family home or the right

N.W.2d 757 05-2674 : . . . .
A stipulation to make future support unmodifiable in the event of a placemgffwl} live therein for a reasonabl,e perlqd to the party havmg phyS|Cal
placemenfor the greater period of time.

changas against publipolicy and void. Motte.\Motte, 2007 WI App 11,300 Ws.
:() The amount and duration of an order und@63.56grant

2d 607, 731 N.Ww2d 657 05-2776
While prohibiting the court from reducing arrearages, sub. (1m) does not preven . ; S
the parties from compromising or waiving them subject to court approval. Sub. (1FJ Maintenance payments to either paatyy order for periodic
appliesinqthetce},se ?ftan ad,\\/llegtsa(,iﬂ rgocgggy\g/v tllrl\der ;gissf)tgwe, 33% 2% tsola cdaimily support paymentsnder s767.531and whether the prep

approvedoint stipulation. Motte vMotte, pp 11, s. Sicinn e in i
N.AV.2d 294 05-2776 erty division is in lieu of such payments.

A stipulation that sets a ceiling and bars any change in the maximum amount of(j) Other economic circumstances of each pangiuding

child support defeats the statutory goal of providing for the ctilést interests as i - H
parentsare precluded from seeking a modification of an amount necessary for R%nsmnbenef'ts‘ vested or unvested, and future interests.

child’s rEJest interests and isv\}mer&forceable aln((]j contrary to public.p&iitsch v (k) The tax consequences to each party
Henrichs,2007 WI 102304 Wis. 2d 1 736 N.W2d 85 05-0534 ; ;

To invoke equitable estoppel against a party seeking relief from a provision of a (L) Any V,then agreemerlnade by the parties before or dur,
stipulation,the party must show: 1) that both parties entered into the stipulation fre#lg the marriage concerning any arrangement for property dis
andknowingly, 2) that the overall settlementfar and equitable and not illegal or tnbutlon, such agreements shall be b|nd|ng uﬂm‘]court except

against public policy; and 3fhat one party subsequently seeks to be released fri S
its terms on the grounds that the court could not have entered the ordevithdiat Hatno such agreement shak binding where the terms of the

theparties’ agreement. A 4-year prohibition preventing a payer from seeking a cl@igreemenéare inequitable as to either parfijhe court shall pre

support review for any reason contravened pyiicy was unenforceable. Jalovec i i
v, Salovec. 2007 W1 App 20805 Ws. 2d 467739 N.W2d 834 06-1872 sumeany such agreement to be equitable as to both parties.

Oneshorthand definition for a substantial change in circumstances is that it is some(m) Such other factors as the court may in each individual case
unforeseerevent that occurs after an agreement has been executed. Jalalec v i
vec,2007 W1 App 206305 Ws. 2d 467739 N.W2d 834 06-1872 determineto be relevant. -
(4) SEPARATEFUND ORTRUSTOPTION. In dividing the property
of the parties under this section, the court may protect and promote

SUBCHAPTERVII the best interests of a child of the parties described under s.
767.511(4) by settingaside a portion of the property in a separate
PROPERY DIVISION fund or trust for the suppomaintenancegducation, and general
welfareof the child.
767.61 Property division. (1) DivisioN REQUIRED. Upon (5) RELATED PROVISIONS OF JUDGMENT. In a judgment

everyjudgment of annulment, divorce, or legal separation, or ifescribedunder sub(1), the court shall do all of the following:
renderinga judgment in an action under#67.001 (1) (Wthe  (a) Direct that title tahe property of the parties be transferred
courtshall divide the property of the parties. as necessarrin accordance with the division of property feeth

(2) PROPERTYSUBJECTTODIVISION. (a) Except as provided in in the judgment.
par.(b), any property shown to have been acquired by either party(p) ‘|nclude all of the following in the judgment:
prior to or during the course of the marriage in any of the following 1. Notification that it may be necessary for the parties to take

waysshallremain the property of that party and is not subject Byditional actions in order to transfer interests in their property in

a property division under this section: accordancavith the division of property set forth in the judgment,
1. As a gift from a person other than the other party including such interestsas interests in real properigterests in
2. By reason of the death of anottiacluding, but not limited retirementbenefits, and contractual interests.

to, life insurance proceeds; payments madteler a deferred 2 Notification that the judgment does not necessarfcaf
employmenbenefit plan, as defined in&6.01 (4) (a)or anindi  the apility of a creditor to proceed against a party or against that
vidual retirement account; and property acquired by right of-surwartyfS property even though the paitynot responsible for the
vorship, by a trust distribution, by bequestinheritance or by a geptunder the terms of the judgment.

payableon death or a transfer on death arrangement undédsh. 3 *\giification that an instrument executeddparty before

3. With funds acquired in a manner provided in subdr2.  hejudgment naming the other party as a beneficiary is not neces
(b) Paragraplfa) does not apply if the court finds that refusagarily affected by the judgment and it may hecessary to revise

to divide the property will createtardshipon the other party or theinstrument if a change in beneficiary is desired.

onthe childrerof the marriage. If the court makes such a finding, (6) RECORDING JUDGMENT AFFECTING REAL PROPERTY SUFFF

the court may divest the party of the property fair and equitable ~ent A certified copy of the portion of the judgmenteating

manner. title to real propertyor a deed consistent with the judgment, shall
(3) PRESUMPTIONOFEQUAL DIVISION. The court shall presume be recorded in the @ite of the register of deeds of the county in

that all property not described in su2) (a) is to be divided which the real property is located.

equallybetween the parties, but may attes distribution without  History: 1977 c. 1051979 c. 3%550,92 (4) 1979 c. 196Stats. 1979 s. 767.255;

regardto marital misconduct after considering all of the foHow 83 2. J8A1955 a. 371987 a. 3531993 a. 4222005 a. 4435.109,231, 232 Stats.

Ing: NOTE: See notes inl985 Wis. Act 37, marital pr operty trailer bill.
. property
(a) The length of the marriage. NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory
(b) The property brotht t9 the marriage by each party n_OtAiiounts receivable of a medical clinic in which the hushaash partner were
(c) Whether one of the parties has substantial assets not sulpj@gtrlyviewed by the trial court as salajohnson vdohnson78 Wis. 2d 137254
to division by the court. N.W.2d 198(1977).
h y . . f h h . . A veteran disability pension is to be considered as earned income and not as an
(d) The contributionof each party to the marriage, givingasseto be divided between the parties. Leightoheighton,81 Wis. 2d 620261
appropriateeconomic value to each pagyontribution in home N.w.2d 457(1978).
i i i . Thereare at least 3 methods for valuing pensights. Whether the use of any
makmgand child care SEI:VICGS . .methodis appropriate depends upon the stafubie parties and whether the result
(e) The age and physical and emotional health of the partigs.reasonable valuation of the marital asset. Bloomioemer 84 Ws. 2d 124

. . : A 267N.W.2d 235(1978).
(f) The contribution by one partp the educatlon’ tralnlng or Supportof stepchildren is a relevant factor in dividing marital propefyerstv.

increasecearning power of the other Fuerst93 Wis. 2d 121286 N.W2d 861(Ct. App. 1979).
(g) The earning capacity of eaphrty including educational  Compensatiofor aperson who supported a spouse while the spouse was in school

H i i canbe achieved through bofitoperty division and maintenance payments. kund
background, training, employment skills, workexperience, be v. Lundbeg, 107 Ws. 20 1 318 N.W2d 918(1982).

lengthof absence from the job market, custodial responsibilitiesy federal pension in lieu of social security must be included in a marital property
for children and the time and expense necedsaggquire s~  division. Mack v Mack,108 Wis. 2d 604323 N.W2d 153(Ct. App. 1982).

cient education or training to enable the party to become self-Unlessa divorce decree specifically terminates a spouse as the beneficsife

; P nsurancepolicy and the insurance company is notified, the spsilmieficiary sta
supportlngat a standard dfvmg reasonably comparable to thatltus is not dkcted by the divorce decree. BerschanKleeck,112Wis. 2d 594 334

enjoyedduring the marriage. N.W.2d 114 (1983).
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Thetrial court may consider a cross—purchase formula in a partnership agreemeiicomegenerated by an asset is separate and distinct from the asselritsetfe
in determining the value of the partnership interest, including professional goodwiilbm the asset is also separate from the appreciation of the asset. As to property divi
Lewisv. Lewis, 113 Ws. 2d 172336 N.W2d 171(Ct. App. 1983). sion, retained earnings, or the appreciation in vatwasioned by the expenditure of

A lien on real estatawarded in a divorce judgment was a mortgage, not a judgméhe eamings, are a marital asset subject to division. Mi&ener215 Ws. 2d 626
lien, even though the term “mortgage” was not used in the court ovdmzmiak v 573N.W.2d 865(Ct. App. 1997)97-1443

Wozniak,121 Ws. 2d 330359 N.W2d 147(1984). Appellatereview of a trial cours valuation of a closely—held businéss divorce
This section does not require a judge to terminate a joint tenantzke v Lutzke actionshould proceed on the clearly erroneous standard. When the buyout provisions
122Wis. 2d 24361 N.W2d 640(1985). " of a shareholder agreement did not replicate arsdemgth transaction it was reason

ablefor the trial court to find that the buyout figure was not indicative of fair market

Theuse of gift money to buy a home as joint tenants changexdhénacter of the : ;
; . s value. Siker v Siker 225 Wis. 2d 522593 N.W2d 830(Ct. App. 1999)98-0553
moneyfrom separate property to marital propefieiss v Weiss, 122Ws. 2d 688 Thereare 2 types of postnuptial agreements: 1) family settlement agreehsnts

gG\?VNZgVe%% ?g?(gé;\q%glgss) See also ZimgiblZirngibl, 165 Ws. 2d 130477 contemplatehe continuation of the marriage, and 2) separation agreements that are
T L ) ) ) . ) madeafter separation in contemplation of a separation. The former are presumed to
A prenuptial agreement entered into prior to the adoption of sjIn@w sub. e hinging on the parties under s. 767.255 (3) (L) [now s. 767.61 (3) (L)]. The latter
(3) (L)] was enforceable in a subsequent divorce. Hengéngel,122 Ws. 2d 737 5req0verned by s. 767.10 [now s. 767.34] and constitute a recommendation jointly

365N.w.2d _16(Ct- App. 1985)- . . madeby the parties to the court regardingat the judgment should provide. Even
A premarital agreement intended to apply at death was not applicable to a divasefy. Evenson228 Wis. 2d 676598 N.W2d 232 (Ct. App. 1999)98-0803 See

Levyv. Levy, 130 Ws. 2d 523388 N.W2d 170(1986). also VanBoxtel v VanBoxtel, 2001 WI 40242 Ws. 2d 474 625 N.w2d 284
Whetherproperty agreements are inequitable under sap[ifbw sub. (3) (L)] is 99-0341

discussed.Button v Button,131 Ws. 2d 84 388 N.W2d 546(1986). An agreement made in contemplation of divorce, entered into afteratties

A premarital agreement was inequitable because the parties @idrigaind rea  agreedo the divorce, was subject to s. 767.10 [now s. 767.34], not 767.255 [now s.
sonablydisclose assets or have independent knowledge of one aadthancial 767.61]. When a party withdrew his consent before capriroval, the agreement

status. Schumacher.\8chumached 31 Ws. 2d 332388 N.W2d 912(1986). was unenforceable. ykes v Ayres,230 Ws. 2d 431 602 N.w2d 132(Ct. App.
A personal injury claim for medical malpractice is property subject to divisiod999),98-3450 o o )
Richardsorv. Richardson]39 Wis. 2d 778407 N.W2d 231(1987). A spouses pension, whether or not existing before the marriage, is part of the mari

tal estate subject to division. ward of the premarital portion of a pension to the
spouseholding title was improper when there was noficeht grounds for deviation
from an equal property division. HokinMokin,231 Ws. 2d 184605 N.Ww2d 219

The trial court may considethe former inherited status of divisible property
althoughit has lost itexempt status through commingling. Schwartzinders,145
Wis. 2d 258 426 N.w2d 97(Ct. App. 1988). (Ct. App. 1999) 983680

Increasein the value of inherited property attributable to the non-owsfrgises Thefact that a propertinterest is contingent and not vested does not mean that it
effortsis divisible property It is not necessary for the non—owning spouse to Shogay he ignored in a property division. An insuracoenpany deferred compensation
thﬂaléallure tof'v\'/(\jle tgg gss?zwﬂll\‘r\e/\?;gal h?rdshl&p to ?'m or heHaldemann ;-7 for agents, although not a pension plan, was similar enough to a pension to be
v. Haldemann145 Ws. 2d 296426 N. 07(Ct. App. 1988). _treatedike one when dividing the marital estate. GarceaBarceau, 2000 WApp

_Chapter766, the Marital Property Act, does not supplant the divorce propery divi 232 \Ws. 2d 1 606 N.W2d 268 98-3241
sionprovisions of ch. 767. Kuhiman Kuhiman 146 Ws. 2d 588432 N.W2d 295 If property has no fair market value, the caamnot place an independent value
(Ct. App. 1988). uponit, and itshould not be included in the marital estate. A state empiogie&’

Gifted and inherited property is subject to division in cases of hardship. A paléaveaccount has no fair market value as it has no cash value and is not transferable.
seekingdivision bears the burden of showing that failurditade will result in finan Preissv. Preiss, 2000 WI App 18238 Ws. 2d 368617 N.W2d 514 99-3261
cial privation. Popp vPopp,146 Ws. 2d 778432 N.W2d 600(Ct. App. 1988). Section40.08 (1) does not permit the division of a state empleyisserred com

A presumption exists that an injured pastgntitied to all future payments under pensation accountreiss vPreiss, 2000 WI App 18238 Ws. 2d 368617 N.W2d
astructured settlement, but the payments are subject to the s. 767.255 [now s. 763B1P9-3261
factors. Krebs v Krebs,148 Ws. 2d 51 435 N.W2d 240(1989). Whena farm that a divorcing couple did not own but had lived on for the first 13

A property division may be modified under s. 806.07. However the suprem rsof their marriage was gifted to one spouse and the couple divorced shortly there
clauseprevents a division to be modified after a debt thereunder is digchar ~ after, the trial court erred when it determined the farincrease in value after the gift
bankruptcy. Spankowski vSpankowski172 Ws. 2d 285493 N.W2d 737(Ct. App.  resultedirom the eforts of the marital partnership without considering whether the
1992). couple’sefforts throughout the marriageerved as a catalyst for the increase in value.

When gifted or inherited property has appreciated in value during the marriage &&Smond"- Richmond, 2002 WI App 2850 Ws. 2d 647 640 N.w2d 22Q

to the eforts of both spouses, the appreciation is a part of the marital estate. Sch 51064 . .
P p P n agreeing to accept a percentage share of a variable asset in a getfierhent,

. Sch 177 Wis. 2d 387501 N.W2d 916(Ct. App. 1993). s - .
V- Schorer S ‘ ( PP ) I%a\prpartyagrees to assume a proportionate share of any subsequent gains or losses until

Determiningfair market value of a closely—held corporation turns on the credibi Pt
ity of the experts as well as the methods and analyses employed by the wit %i}gzegzlz I(')%u_'gﬁ%d aylor v Taylor, 2002 WI App 253258 Ws. 2d 290653

Schorer. Schorey177 Ws. 2d 387501 N.W2d 916(Ct. App. 1993). An unequal division of an asset basadirely upon an analysis of the parties’

A buy-sell agreement may provide a method for determining the value of an infglspectivecontributions to the marriage without addressing any of the other statutory
estin a partnership, but does not as a matter of law establish the value. SE#1@n V factors applied an incorrect standard of.l&8ub. (3yequires that any deviation from
ron, 178 Ws. 2d 481504 N.w2d 415(Ct. App. 1993). o o the presumptive equal property division be upon consideratiai sfatutory factors.
Accountsreceivable may be excludéom the marital estate if evidence indicatesThe court may summarily conclude that certain of the factors are irrelevant, and fail
thereis a link between the receivables and salary and that dividing the receivaklgsto consider all the statutory factors might be harmless, particularly when the over
would adversely déct the ability to pay support or maintain professional or personpjokedfactors are only mginaily relevant or not relevant at all. LeMerd eMere,
obligations. Sharon vSharon178 Ws. 2d 481504 N.W2d 415(Ct. App. 1993).  2003WI 67,262 Ws. 2d 426663 N.W2d 789 01-2204
While income from gifted property is subject to division, trust income received by The circuit courts determination of inequity under sub. (3) (L), as ipitperty
abeneficiary with only a future interest in the trust corpus is a gift itself, not incondévision determination under 67.255 [now s. 767.61], is discretionathe record
from a gift, and not subject to division. FriebelRriebel, 181 Ws. 2d 285510 in this case supported a finding that enforcing the parties’ prenuptial agreement was
N.W.2d 767 (Ct. App. 1993). inequitable. Krejci vKrejci, 2003 WI App 160266 Ws. 2d 284667 N.W2d 780
A divorce decree that awarded 1/2 of thesbands pension to the wife divested 02-3376
the husband of that half interest. Although the husband had failetetdiefte the Whenthere was no dispute that the parties intended to divide the value of pensions
transferas required by the divorce decree, the wifellf interest was not an asset inequallyas of the time of the divorce, but were not able to identify a legal mechanism
the husbands bankruptcy estate and there was no digeladile debt to the wife. atthe time to do so, the circuit court could impose a constructive trust on the pensions
Deweyv. Dewey 188 Wis. 2d 271525 N.W2d 85(Ct. App. 1994). whenthe titled spouse died and the benefits were payable only to the titled spouse’
Hardshipunder sub. (2) (b) and “privationinderPopprequires something more Subsequenspouse.Sulzer v Diedrich, 2003 WI 90263 Ws. 2d 496664 N.W2d
thanan inability to continue living & predivorce standard. Fair and equitable is ndt41 02-0036 ) L ) .
the standard for including gifted and inherited property in a division. DoPwert A creditors right to reach property subject to division in a divorce is not-deter
189Wis. 2d 112, 525 N.W2d 745(Ct. App. 1994). r_mn?dltl)y th|§ sectlé)g(sbgélss gnven stéely by trée tclass_lflcatl%n mlso v_vhklch thgc?obahga
Theoffspring of gifted oiinherited animals are not excluded from division by thidion falls under s. 766.55Sokaogon Gaming EnterpriseGurda-Derickson,
section. If an asset no longer exists, a court cannot exclude it from the esatel %Nl App 167,266 Ws. 2d 453668 N.W2d 736 02-0924

Preusss. Preuss195 Ws. 2d 95536 N.W2d 101(Ct. App. 1995)94-1148 Section802.12 (3) (c) cannot limit a circuit cowwpower to consider the equity
. ) : ’ : f agreements. Howevetircuit courts must give greater deference to an aibiter

Bo_r&useg agdt fees, like rvfeg_ulc?r Income, are tnot d'v's'?_le a;;s proijggt)\/Nbut are t‘g\%rdof a property division under s. 802.13 (3) (c) than they wtnutather types
consideredn determining a fair division or maintenance. Longang, S.
691, 539 N.W2d 134(Ct. App. 1995)94-2533 gflfggele(aments. Franke Franke, 2004 WI 868 Ws. 2d 360674 N.W2d 832
Themarital estate is usually valued as of the date of divbrgeshen conditions A stock option contract, like amvested pension, is not a mere grafuityt an
overwhich a party has no control arise, the special circumstances may warrant dg¥forceableontract right. It is an economic resource, comparagpensions and
ationfrom the rule. Long.M.ong,196 Ws. 2d 691539 N.W2d 134(Ct. App. 1995),  gtheremployee benefits, and thasorm of property The trial court did not misuse
94-2533 . . ) . its discretion by declining tdivide vested stocks options that had an exercise price
Forthe character of inheriteat gifted property to be changed to marital propertyin excess of the current market value of the stock or in valuing the vested portion of
subjectto division, changes to the property as a result of the marital relationshiilockoptions at the diérence between the market value of the stock and the exercise
whetherby labor or expenditures, must substantially increase its v&lpidler v value. Maritato v Maritato, 2004 WI App 13875 Ws. 2d 252685 N.W2d 379
Spindler 207 Wis. 2d 327558 N.W2d 645(Ct. App. 1996)96-0591 685 N.W2d 379 03-2074
An uneven property division is not the only remedyleal with squandering of  AlthoughunderPreisssick leave accounts are non—divisible property because they
maritalassets. Equitable claims against 3rd parties tfettdhe rights of parties to cannotbe sold or transferred and, therefore, have no fair market value, a sick leave
the divorce, such as a claiagainst a 3rd—party title holder of property claimed tcaccountdoes have value to the owner and may be a consideration under sub. (3) (j)
actuallybe part of the marital estate, may be appropriate. Za#ebel, 210 Ws.  to justify deviation from an equal property division. Steinedteiner2004 WI App
2d 336565 N.W2d 240(Ct. App. 1997)96-3092 169,276 Ws. 2d 290687 N.W2d 740 03—-0931
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In the absence of any expert testimony or other evidence to the cothieacpurt There was no reasonable grounds for reversing the circuitcdendision not to
may rely on its knowledge and experience to engage in reasonable speculatitocate debts based on future tax liahilihe exact amount of which was a matter
regardingthe anticipated tax impact on the present value of retirement assets.f Rurapépeculation, based on the lower cauednclusion that the IRS is best qualified
v. Rumpf, 2004 WI App 197276 Ws. 2d 606688 N.W2d 699 03-2646 determinewhat amount a divorcing couple owes the IRS. Steinma8teinmann,

A circuit courts decision on how to divide divisibfgoperty is discretionaryThe ~ 2008WI43, __ Ws. 2d ___ 749 N.W2d 145 05-1588
applicationof sub. (2) (a) to non—divisible property is not discretionary but involves Federalaw precludes a state court from dividing military nondisability retirement
bothfact finding and legal questions. The categorization of property as non-divisipley pursuant tstate community property laws. McCartyMcCarty 453 U.S. 210
undersub. (2) (a) does not necessarily dictate how that property will be treated wi&e81).
the court divides divisible propertyUnder some circumstances courts may avoid An insureds beneficiary designation under servicersegroup lifeinsurance
hardshipor inequities that might result from according property non—-divisible statusolicy prevailed over a constructive trust imposed by a state court. Ridgeway v
Derrv. Derr, 2005 WI App 63280 Wis. 2d 681696 N.W2d 170 03-2181 Ridgeway454 U.S. 461981).

Whena gifted non—divisible asset was used as collateral for a loan used for theR|SA did not preempt a Wtonsin court order awarding a spouse 1/2 of a benefi
benefitof the marriage, both partiemre liable for the debt, and marital funds weregiary's interest in a pension. Savings and Profit Sharing Fund of Sears Employees
usedto make payments on the debt, the debt was divisible. Putting property at (s&ago,717 F2d 1038(1983).
by using it as collateral for a marital loan does not create a presumption that the owijjemmav. Paradox: Wluation of aradvanced degree upon dissolution of a-mar
Giviabio. D v Dert 2006 Wi App 63760 W, 24 655698 NWad 170002181 | "2e: Loeb and McCann, 66 MLR 495 (1983).

ivisible. Derr v Derr, pp s. . - e : . . .

Generally,a final division of property is fixefbr all time and is not subject to medi ME’SeGrge;: (()gggg))n and valuation of professiogalodwill in the marital estate. 66
fication Sectilon 806.07 is applicable to divorce cases, but peﬁu‘qmenling o'fffinal Enhanced/alué of a closely held corporation at the timeigbrce: What role will
judgmentsonly in extraordinary circumstances. Post-divorce emplmgatifica M\gaconsin’smarital property act play? Podell, 69 MLR 82 (1985).

tion of a pension, years after a divorce, that was thoroughly negotiated and divi h . .
atthe time of the divorce does not compel reopening the divorce judgmenitiey _ No—faultdivorce: Bx consequences of support, maintenance and preetty

v. Winkler, 2005 W1 App 100282 Wis. 2d 746699 N.W2d 652 04-1231 ment. Case, 1977 WBB1L
Thelaw does not require a party tpespective divorce to take advantage of an Prenuptial and postnuptial agreements. Loeb, WBB March 1981.
opportunityto acquire property that would increase the value of the marital estateDrafting enforceable marital agreements. Garczynski. WBB Sept. 1986.
Noblev. Noble, 2005 WI App 227287 Ws. 2d 699706 N.W2d 166 04-2933 The marital property act does not changes®énsins divorce law Weisberger.
Since it was anticipated, based on testimdngt the payor spouse would sell or WBB May 1987.
refinancereal estate to make aqualization payment in the property division, there ' TransmutationFinding extra property to divide in divorce. Kesslgvis. Law
wasno reason for the court to have considered the tax consequences of tfe pay@ig. 1990.
withdrawingthe money fronhis IRA to make the payment. That the payor ultimately pjyorce Provisions in Opt-out Marital Property Agreements. Rasmussés. W
choseto raise funds through a method that resulted in significant penalties to himseffy, ‘april, 1994.

washis erroneous exercise of discretion, not the trial mu$cheuer.\Scheugr . . .
2006WI App 38,290 Ws. 2d 250711 N.W.2d 698 04-3162 Wi/;\. IB;\::v.agle;gF.’%sngtét.ton v Button Drafting Prenuptial Agreements. Garczynski.

To require a party to share in the debts created by a spaugestified depletion ; i i ; ;
of marital assets would constitute a failure to condiglettotal contribution of each ggpnmeron Dividing a Military Pension. Halling & Drefahl. 18/ Law Aug.

of the partiego the marital estate. Chapter 767 makes recompense available Wh&jhen ovebirds Split: Dividing the Retirement Ne&tyg at Divorce — Properly
onespouse has mismanageddissipated assets. Depending on the C|rcumstancg§viding Pension Benefits. Patel. isVLaw Oct. 2006.

of the case, onspouses failure to pay tax debts can be considered the mismanage\yhenLovebirds Split: Dividing the Retirement Nest Egg at Divorce — Dividin
mentor dissipation of assets and therefore maritate. Covelli vCovelli, 2006 WI WisconsinRetiremen’z System Bgenefits. Dennisonis.\/llaangct. 2006. 9

App 121,293 Ws. 2d 707718 N.W2d 260 05-1960 . BusinesOwners in Divorce: A Basic Overvievkrimmet Ws. Law June 2008.
Althougha circuit court may consider substantial gifted assets when divtting

marital estate, it may not divide the marital estate to work a de facto splitting of th? . . Lo

assetsvhere there is no hardship. While substantial assets not subject to divisiol &/7-63 Disposed assets may be subject to division. In

the court is a factor to be considered in deparfiogn equal division of property an action decting the familyexcept an action tofain marriage

undersub. (3), sub. (3) begins with the presumption that the marital estate shoul : :
evenlydivided. Absent some special circumstances demonstrating that some un?é?fders'767'001 (1) (a)any asset with a fair market value of $500

nesswould result from equal divisiohe presumption should stand. Grumbeck vOI' more thtl'ﬂ WOU|d be COﬂSi_dered part of the estate of eit.her or both
Grumbeck, 2006 WI App 21296 Ws. 2d 61, 723 N.W 2d 77§05-2512 of the parties if owned by either or both of them at the time of the

The court did not erfin awarding maintenance out of the proceeds of a coven i i i i
notto compete that arose from the sale of shares already to be a gift, and not s %Elton and thatwas transferred for inadequate consideration,

to property division under sub. (2). The payments were in exchange for a servicd@Sted given awayor otherwise unaccounted for bye of the
be performedrefraining from doing business in a way that would be harmful to theartieswithin one year prior tdhe filing of the petition or the
gargggsoegsgilg\beck vGrumbeck, 2006 WI App 21496 Ws. 2d 61, 723N.-W  |ength of the marriage, whichever is shorter rebuttably pre
Theburden of proving that property is non-divisible lies with the pagyiag that SUmedto be property subject to division undei767.61and is
this property is exempt from division who must establish: 1) the original gifted gubjectto the disclosure requirement of76.7.127 Transfers that

inheritedstatus of theroperty; and 2) that the character and identity of the proper i i i
hasbeen preserved. The identity’ inquiry addresses whether the gifted or inheri??dSulted in an EXChange of assets of SUbStantla"y equwalent value

asset has been preserved in some present identifiable form and is more a matfd¢§:dNot be specifically discloseifl those assets are otherwise
tracing the asset. The character inquiry examines whether the owning spoigentified in the statement of net worth.
intendedto donate non—divisible property to the marriage amoiee clearly denoted  History: 1977 ¢. 1051979 c. 3%55.50, 92 (4) 1979 c. 35%.39; Stats. 1979 s.
asdonative intent. \Wght v. Wright, 2008 WI App21,307 Ws. 2d 156747 N\W2d  767.275:2005 a. 443.124 Stats. 2005 s. 767.63.
690, 06-2111
Retainedearnings from a separate asset are usually considered to be aaseettal
Howeverin the instant case theal court found that the current retained earnings of
disputedstock were not income generated; but rather were insurance proceeds from SUBCHAPTERVIII
theloss of an asset. When insurance proceeds compensate for the Igifteof a
assetthey are non—divisible. When insurance proceeds compensate for the loss of
income they are divisible. Wght v. Wright, 2008 WI App 21307 Wis. 2d 156747 ENFORCEMENT
N.W.2d 690 06-2111
Comminglingof separate and marital property does augtomatically taint the . . .
gifted asset. When it was undisputed thathing has ever been withdrawn from a767.70 Child support enforcement: notice and service

gifted account, it was very easy trace the original gifted asset, despite the additiogyf process. (1) WHEN SATISFIED. In an action under 267.001

of a divisible dividend within the account, and the divisible dividend did not taint t . . - -
statusof the original gift. Howeverother unaccounted for deposits resulted in thzi) (|) to enforce or mOd'fy a JUdgment or order with resgect

transmutatiorof the account into a divisible accountriyfiit v. Wright, 2008 Wi App ~ child support, due process requirements related to notice and ser
21,307 Wis. 2d 156747 N.W2d 690 06-2111 _ _vice of process are satisfied if the court finds all of the following:
Tracingand transmutation principles may be applied to cases that do not involve .. . .
gifted or inherited propertyTracing can identifuch property as originally indivis (a) That a diligent &rt was made to ascertain the location of
ible, but proof of donative intent can establish that the propedghtity and charac  the respondent.
ter changed, and it was transmuted into divisible joint propértyarticulaywhen . . .
separateroperty presumed to be indivisible is transmuted through a joint tgnanc (b) That written notice of the action to the respondent has been
it is efectively transferred to marital propergnd tracing does not cause the property]f/ellvered to the most recent residential addresseoployer
to revert backo its original separate property identiteinmann vSteinmann, 2008 addressprovided by the respondent under &7.58 (2)»[0 the
WI43, _ W6.2d __ 749 N.W2d 14505-1588 hild d
Tracing s nothing more than the exercise of following an asset trail. If an as&@Unty child support agency under59.53 (5)
SiploS At rUIea 16 determine whether e raced acset 1o ANiSib of non- sl (2) RULES ON LOCATING RESPONDENT. The departmenshall
Thatthe existence of subsequently purchased propertyectraced to income gener tﬂ?omulgaterulesspeufymg the_process th_at the department will
atedby non-divisible property does not mean that the purchased property is naseunder sub(1) (a)to ascertain the location of thespondent.
divisible. Rathey once property is transferred from separate property to joint ewngy|gtwithstandingsub. (1) (b), the process specified in the rules

ship, the property becomes part of the marital estate subject to division even if i - .
inheritedproperty generally deemed indivisibl8teinmann vSteinmann, 2008 WiI 5hall utilize all reasonable meas which the department has

43, Ws.2d 749 N:W2d 14505-1588 access,including electronic means, interfacesth other pre
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grams,and information provided by the postmasterdetermin  767.73 Delinquent child or family support; suspen -

ing the current address of the respondent. sion of operating privilege. (1) AUTHORITY TO SUSPEND. (&)
History: 1997 a. 1912005 a. 443.21; Stats. 2005 s. 767.70. In this subsection, “support payment” meangayment ordered
NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory for support under §67.521 support under §67.501 child sup
tes. h ;

N OrassReference: See also CHOWD 42, Wis. adm. code. port or family support under §67.225 child support under s.

767.511 family support under §.67.531 revisedchild or family

767.71 Reconciling percentage—expressed support supportunders. 767.59 child support under §67.863 (3)child
orders. (1) REQUESTFORDETERMINATION. (@) In this section, support under §.67.83 child support under §67.89 child sup
“supportorder” means an order for child support under this-chaport under s767.805 (4) child support under ct.69, or child
teror 5.948.22 (7) an order for family support under this chaptesupportunder s948.22 (7)

or a stipulation approved by the court for child support under this (b) If a person fails to pay a support payment that is 90 or more
chapter. dayspast due and the court finds that the person has the ability to

(b) If a support order is or has been expressed as a percenaydhe amount ordered, the court may suspend the pecmer
of parental income, a partincluding the state or a county childating privilege, as defined in 840.01 (40) until the person pays
supportagency under §9.53 (5)if the state is a real party in inter all arrearages in full or makes payment arrangements that are sat
estunder s767.205(2) (a) may request a determination undefsfactoryto the court, except that the suspension period may not
this section of the amount due under the ardehe court may exceed years. If otherwise eligible, the person is eligible for an
determinethe amountiue and, if ordered by the court, the countgccupationalicense under $43.10at any time.
child support agency shall reconcile the amount due with pay (2) NOTICE OF SUSPENSIONTO DEPARTMENT OF TRANSPORTA
mentsactually made to determine if an arrearage exists. TIoN. If a courtorders suspension of a persooperating privilege

(2) NOTICE AND AFFIDAVIT. (a) The party seeking the deter undersub.(1) (b), thecourt shall notify the department of trans
minationunder this section shall file with the court a notice of re@ortation, in the form and manner prescribed by the department.
onciliation of account and aupporting dfdavit. No later than 3 The notice to the department shall include the name and last-
businessdays after filing, the party seeking the determinationownaddress of the person against whom the support order was
shall serve the notice andffavit on all other parties, including enteredgertificationby the court that the person has been notified
the child support agency if the state is a real party in intebgst, Of the entry ofthe support order and that there are arrearages in
sendingthe notice and fiflavit by regular mail to théast-known supportpayments that are 90 or more dagst due, and the place

addresprovided under $767.58 (2) pursuant to s767.70 wherethearrearages may be paid. The notice shall also state that
(b) The notice ofeconciliation of account shall include all ofth€ Persors operating privilege remains suspended untipée
the following: sonpays all arrearages in full or makes payment arrangements that

resatisfactory to the court, exceapat the suspension period may
otexceed 2 years.

3) NOTICE OF PAYMENT TO DEPARTMENT. If the persorsubse
guently pays the full amount dhe arrearages or makes payment
arrangementshat are satisfactory to the court, the court shall
immediatelynotify the department of transportation of the -pay
mentin the form and manner prescribed by the department.

- . . (4) APPLICATIONTO PASTARREARAGES. This section applies to

b dS.I_The gwalllnga_(lidéetss tOhWZ'CIh thehreqyest fo& a heaglng MUsipportarrearages existing on or after October 1, 189fardless

edaelivered or mal_e _osc_ edule a hearing under(Sib. ) of whenthe arrearages accrued or when the order or judgment

(c) The supporting &flavit shall state the facts supporting &equiringthe payment of support was entered.

reasonabldasisfor determining the payes income during the 5y e, arionsHIP To OTHERREMEDIES. The remedy permitted

periodof time for which the r.egoncﬂlatlo.n is sought. . underthis section is in additioto any other remedies authorized
(3) IFHEARINGHELD. (a) Wthin 10 business days after receiv py |aw.

ing a timely request for a hearing, the court shall set the matter fQfiistory: 1995 a. 4011997 a. 84191 1999 a. 932 2005 a. 443s.139, 140, 141,

hearing. The court shall send notice of the date, time, and locatigsé Stats. 2005 s. 767.73.

of the hearing to the parties by regular mail at their last—known

addresses. 767.75 Assignment of income for payment obliga -

(b) At the hearing, the court may establish the appropridt@S- (1) DEFINTIONS. In this section: - o
chargeunder the percentage order by determining the amwunt (@) “Employer” includes the state and its political subdivi
the payefs income that is subject to the percentage—expresseens.
order during the period for which reconciliation is sought and (b) “Payment order” means an order for child support under
applyingthe ordered percentage to that amount. The court imtayjs chapter for maintenance payments under76.7.225 or
entera repayment order that becomefeetive if the reconcilia  767.56 for family support undethis chapterfor costs ordered
tion of the amount due with payments made results in an arraaiders.767.805 (4)or 767.89 (3) for support by a spouse under
age. S.767.001 (1) (f) or for maintenance payments undef&s.001

(4) IF NO HEARING. If no party requests a hearing, the courtl) (g); an order for opbligation to pay the annual receiving and
shall review the supporting fiflavit within 60 days of filing. If disbursingfee under s767.57 (1e) (g)an order for a revision in
the courtfinds that the didavit contains a reasonable basis fofjudgment or order with respect to childpport, maintenance, or
determiningthe payes income during the period for which rec family support payments under#7.59 a stipulatiorapproved
onciliationis sought, the court may enter an order determining th¥ the court for child support under this chapter; and an doder
amountdue under the percentage—expressed order and may egliégl or spousal support entered unde348.22 (7)
arepayment order that becometeefive if the reconciliation of ~ (1f) PAYMENT ORDERAS ASSIGNMENT OF INCOME. A payment
theamount duevith payments made results in an arrearage. Tbederconstitutes an assignment of all commissions, earnings, sal
court shall send the order to the parties by regular mail to theiries,wages, pension benefits, benefits unded6.or 108, lot-
last-knownaddresses. tery prizes that are payable in installments, and other money due

(5) ENFORCEMENT. Any arrearage that exists as a result of thef to be due in the future to the department or its designee. The
reconciliationof the amount due with payments made may kssignmenshall be for an amount digient to ensure payment
enforcedunder ch49 or this chapter underthe orderobligation, or stipulation and to pay any arrear

History: 2005 a. 443 agesdueat a periodic rate not to exceed 50% of the amount ef sup

1. The period of time for which the reconciliation is soughﬁ

2. A statement that, unless a party requesksasing no later
than20 business days after the date of the notice, the court
enteran order determining tt@mount due under the percentage
expressearder and may enterrapayment order that applies if
thereconciliation of the amount due with payments madelts
in an arrearage.
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port due under the ordasbligation, or stipulation so long as theassignment by regular mail or by facsimile machine, as defined in
additionof the amount toward arrearages does not leave the pat$34.72 (1) (a)or other electronic means to the last—-known
at an income below the poverty line established ud@USC addressof the person from whom the payer receives or will
9902(2). receivemoney The notice shall provide that the amount withheld

(1m) OBLIGATION CONTINUING. If a partys current obligation may not exceed the maximum amount that is subject to garnish
to pay maintenance, child support, spousal support, or family stigentunderl5 USC 1673b) (2). If the department or its designee
port terminates but the partyas an arrearage in the payment gfoesnot receive the money from the person notified, the court or
oneor more of those payments or in the payment of the annG&Hnty child support agency under 59.53 (5)shall provide
receivingand disbursing fee, amssignment under suif) con  noticeof the assignment to any other person fignom the payer
tinuesin effect, in an amount up to the amount of the assignmdgceivesor will receive money Notice under this subsection may
beforethe partys current obligation terminated, until the arrearb€ a notice of the court, a copy of the executed assignment, or a
ageis paid in full. copy of that part of the court order directing payment.

(2h) DELAYED WITHHOLDING; FAILURE TO PAY. If a court- (3h) DUTIESOFPERSONRECEIVINGASSIGNMENTNOTICE. A per
orderedassignment, including the assignment specified undg@n Who receives notice of assignmemtder this section or s.
sub.(1f) for the payment of any arrearages dimgs not require 767.225(1) (L) or767.513 (3)r similar laws of another state shall
immediatelyeffective withholding and a payer fails to make avithhold the amount specified in the notice framy money that
requiredmaintenance, childupport, spousal support, family sup Personpays to thepayer later than one week after receipt of notice
port, or annual receiving and disbursing fee payment within 2§ assignment. Whin 5 days after the day the person pays money
daysafter its due date, within 20 days after the payraehte date t0 the payerthe person shall send the amourthheld to the
the court or county child support agency undes&53 (5)shall departmenbr its designee pin the case of an amouatdered
cause the assignment to go intteef by providing notice of the Withheldfor health care expenses, to the appropriate health care
assignmenin the manner provided under siix) and shall send insurer,provider or plan. Vith each payment setd the depaft
anotice by regular mail to the last-known address of the pay@entor its designee, the person from whom the payer receives
Thenotice sent tthe payer shall inform the payer that an assigfinoneyshall report to the department or its designee the jsayer
mentis in efect and that the payer mayithin a 10—day period grossincome or other gross amount from which the payment was
afterthe notice is mailed, by motion requastearing on the issue Withheld. Except as provided in su{@m), for each payment sent
of whether the assignment should remain fiectf The court shall to the department or its designee, the person from whom the payer
hold a hearing requested under this subseaticdinin 10 working receives money shall receive an amount equal to the peressy’
daysafterthe date of receipt of the request. If at the hearing tR&sarydisbursements, noo exceed $3, which shall be deducted
payerestablishes that the assignment is not proper because &P& the money to bpaid to the payerSectior241.09does not
mistakeof fact, the court may direct that the assignment be-witi@pply to assignments under this section.
drawn. Either party maywithin 15 working days after the date of (3m) ASSIGNMENT OF UNEMPLOYMENT COMPENSATION BENE-
adecision by a circuit court commissioner under this subsectiemms. Benefits under ciL08 may be assigned and withheld only
seekreview of the decision by the court witlrisdiction over the in the manner provided in $08.13 (4) Any order to withhold
action. benefitsunder ch108 shall be for a fixed sum unless the court-

(2m) UNPAID RECEIVING AND DISBURSING FEES: ASSIGNMENT. Orderedobligation on which the Wlthholdlng order IS based is
(a) 1. An obligation to pay unpaid fees under@7.57 (1e) (b) €xpressedn the court order as a percentagénefpaye's income,
1m. constitutes an assignment of all commissions, earnings, sdlawhich case anrder to withhold benefits under d08shall be
ries, wages, pension benefits, benefits underl®.or 108, lot-  for a percentage of benefits payable. When montylbis with
tery prizes that are payable in installments, and other money digid from these benefits, no fee may be deducted from the amount
or to be due in the future to the department or its designee.” Withheld and no fine may be levied for failure to withhold the

2. An obligation to pay unpaid fees undev87.57 (1e) (b) MONey- _ . _
2m. constitutes an assignment of all commissions, earnings, sala(4) ASSIGNMENTPRIORITY. A withholding assignment arder
ries,wages, pension benefits, benefits underl®.or 108, lot-  underthis section 06.767.225 (1) (L)or767.513 (3has priority
tery prizes that are payable in installments, and other money @y&r any other assignment, garnishment, or similar legal process
or to be due in the future the clerk of court to whom the fees ardinderstate law
owed,or to his or her successor (6) FAILURE TO COMPLY WITH ASSIGNMENT OBLIGATIONS. (&)

(b) Thecounty child support agency unde58.53 (5)may Exceptas provided in su§3m), if after receipt of notice of assign
causean assignment under péa) to go into efect by providing mentthe person from whom the payer receives money fails to
notice of the assignment in the manner provided under(@up. Withhold the money or send the money to thepartment or its
andsending a notice byegular mail to the last-known address oflesigneeor the appropriate health care insugovider or plan
thepayer The notice sent tthe payer shall inform the payer tha@sprovided in this section or 867.225 (1)L) or767.513 (3)the
anassignmenis in efect and that the payer mayithin a 10-day Person may be proceeded against under the principal action under
periodafter the notice is mailed, by motion request a hearing 6R. 785for contempt of court or may be proceeded againder
theissue of whether the assignment should remairféatefThe = ch.778and be required to forfeit not less than $50 nor more than
courtshall hold a hearingequested under this paragraph withi@namount, if the amount exceeds $50, thaigjsal to 1% of the
10 working days after the date of receipt of the request. If at tAgount not withheld or sent.
hearingthe payerestablishes that the assignment is not proper (b) If an employer who receives an assignment under this sec
becausef a mistake of fact, the court may direct that the assigtion or s.767.225 (1) (L)or 767.513 (3)ails to notify the depart
mentbe withdrawn. The payer or the county child support ageneentor its designee within 10 days after an employee is termi
may, within 15 working days after the date of a decision by-a cinated or otherwise temporarily or permanently leaves
cuit court commissioner under this paragraph, seek review of #maploymentthe employer may be proceeded against under the
decisionby the court with jurisdiction over the action. principal action under chz85 for contempt of court.

(2r) NOTICE OF ASSIGNMENT TO INCOME SOURCE. Upon entry (c) No employer may use an assignment under this section or
of each order for child support, maintenance, family suppor, sigp 767.225 (1) (L)or 767.513 (3)as a basis for the denial of
port by a spouse, or the annuateiving and disbursing fee, andemploymento a person, the disclggr of an employee, or any dis
upon approval of each stipulation for child support, unlées ciplinary action against an employee. An employer who denies
courtfinds that income withholding is likely to cause the payermploymenior dischages or disciplines an employee in violation
irreparableharm or unless §.67.76applies, the court or county of this paragraph male fined not more than $500 and may be
child support agency unders9.53 (5)shall provide notice dhe requiredto makefull restitution to the aggrieved person, including
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reinstatemenand back payExcept as provided in thimragraph, (2) TRANSFEROF FUNDSBY FINANCIAL INSTITUTIONS. A finan
restitutionshall be in accordance with®73.20 An aggrieved cial institution that receives an authorization for transfeder
personmay apply to thelistrict attorney or to the department forsub.(1) shall transfer the amourds specified in the authorization
enforcemenbf this paragraph. or shall transfer the amount available for transfer if at a time of

(6m) CONVERSION OF CERTAIN SUPPORT ORDERS TO FIXED transferthat amount is less than the amount specified in the-autho
AMOUNT. A county child support agency undeb69.53 (5)may rization. The financial institutiormay accomplish the transfer by
converta support amount in an order for income withholdingny lawful means, including payment by check, subject to the
underthis section that is expressed as a percentage of incoméetmsof the account. Thénancial institution may deduct from
the equivalent sum certain amount for purposes of enforcinglee payets account for each transfer its usual fee for such fund
child support order in another state under subthbr VI of ch. transfers.If the account is closed or if no funds are available at a
769. Nothing in this subsection authorizes a change, or may tivae of transfey the financial institution shall notify the county
construedo change, the support obligation specified in the undeshild support agency under $9.53 (5)or the department or its
lying child support order designeewhichever is appropriate, within 10 daaféer the date

(7) RECEIPTOFMORE THAN ONENOTICEOFASSIGNMENT. A per  onwhich the funds should have been transferred.
sonwho receives more than one noticeassignment under sub.  (3) PRIORITY OF TRANSFERAUTHORIZATION. An authorization
(3h) may send all monewithheld to the department or its desigfor transfer under sull) has priority oveany other authorization
nee,whichever is appropriate, in a combined paymattompa  for transfer and over an assignment, garnishment or similar legal
nied by any information the department or its designee requirgocessunder state law or the laws of another state.

(7m) CHANGEIN PAYROLL PERIOD. (@) In this subsection, “pay  (4) ReVOCATION OF TRANSFERAUTHORIZATION. An authoriza
roll period” has the meaning given in74..63 (5) tion for transfer under sukl) may not be revoked except by court
(b) If after an assignment is infe€t the payeés employer order.

changests payroll period, or the payer changes employers and the(s) AyrHorizeD piscLosURE. A financial institution or an
new employets payroll period is dierent from the former qficer, employee, or agent of a financial institution may disclose
employer'spayroll period, the county child support agenagler information to the court, county child support agency under s.
s.59.53 (5)may unlessotherwise ordered by a judge, amend thgg 53 (5), department, or departmenitiesignee concerning an

withholding assignment or order so that all of the following apply; - ounifor which a payer hasxecuted an authorization for trans
1. The withholding frequencgorresponds to the new payrollfer under sub(1).

period. _ _ (6) LiaBiLITY IMMUNITY. No financial institution or dicer,
_ 2. The amounts to be withheld reflect thejustment to the employeeor agent of dinancial institution is liable to an account
withholding frequency ownerfor any sum transferred, or fany information disclosed,
(c) The county child support agency shall provide notice of the compliance with this section.
amendedvithholding assignment or order by regufaail to the  History: 1993 a. 4811995 a. 2791997 a. 271999 a. 92001 a. 3861, 105 2005
payer’sempk)yer and to the payer a.443ss.120, 238 Stats. 2005 s. 767.76.
History: 1971 c. 10; 1975 ¢. 945.91 (3} 1975 ¢. 1991977 c. 1051979 c. 32

2;5%355(4) %gig 8C7' lgg%éli 3?&381797933337%742%2?1 C'e,é?;igg iggg a. g;YL 767.77 Enforcement of payment obligations. (1) DeFi-
1 a. a. . ) a. .64, a. a. . . « . P . .
56,212, 336 1991 a. 2671993 a. 16326, 389, 481; 1995 a. 25.9130 (4) 1995 2,  NITION. In thissection,“payment obligation” means an obligation

279,404 1997 a. 27191; 1999 a. 92001 a. 1661, 105 2005 a. 443s.116t0118  t0 pay support under 48.355 (2) (b) 448.357 (5m) (3)48.363
237, Stats. 2005 s. 767.75. (2),938.183 (4)938.355 (2) (b) 4938.357 (5m) (3)or938.363

no’t\‘ecs).TE: 2005 Wis. Act 443 which affected this section, contains explanatory (2), support or maintenance unde?67.503 child support, fam

Themaximum amount subject &ssignment to collect an arrearage is 50% of thily SUpPpOIt, ormaintenance under 867.225 child support under
supportcurrently due. A 25% wage assignment for current support limits an-assig 767.511 maintenancender s767.56 family support under s.
mentfor arrearages to an additional 12.5% of wages. Schnet3ehmetzerl74 ; S
Wis. 2d 458 497 N.w2d 772(Ct. App. 1993). 767.531 attorney fees under767.241 child support or a child

Theassignment under sub. @Jes not require earnings to be withheld and therdiealthcare expenses under76.7.85 paternity obligations under
foreis not a garnishment subject to federal restrictions. Carperimiaw 230 g, 767.805 (4)767.863 (3)or 767.89 support arrearages under

Wis. 2d 384 602 N.W2d 536(Ct. App. 1999)98-2874 .
The mandatory wagassignment provisions of this section are constitutional. 68" 767.71 or child or spousal support unde®ds.22 (7)

Atty. Gen. 106. (1m) TerMSOFPAYMENT. The courimay order that a payment
obligation be paid in the amounts and attihiesthat it considers

767.76 Account transfers. (1) AUTHORITY OF COURT TO  expedient.

REQUIRE. If the court determines thatcome withholding under (2) SECURITYFORPAYMENT. The court may impose liability for

s.767.75is inapplicable, indééctive, or insuficient to ensure pay apavment obligation asehane upon specific real estate of the
mentunderan order or stipulation specified in7&7.75 (1) or that ot‘))ligyatedparty gr may requireg thagrty topgive stifcient security
It?vceorgfvi\g[shut}?clidel?]? tléngﬁ;ﬁg?.5al?n(esn)tsé?gﬁggaﬁlgélltaéﬁgre for payment. No chge upon real estate idettive until the order

’ pay Sorjudgment imposing liability or a certified copy of it is recorded

ce);(g;g%ii,&necrg%n?g 5?%%?52&?{ nf]‘:alrtgql'ﬂrseutrﬁggz getonggl]m the ofice of the register of deeds in the county in which the real
- y Y estateis situated.

tify or establish a deposit account, owneevhole or in part by .
the payer that allows for periodic transfers funds and to file ~ (3) NONCOMPLIANCE; ENFORCEMENT. If a party fails to pay a
with the financial institution at which theccountis located an Payment ordered under suftim) or to give security under sub.
authorizatiorfor transfer from the account to the department or ifg), the court may by any appropriate remedy enforce the judg
designee.The authorization shall be provided @standard form ment,or the order as if it were a final judgment, including pagt
approvedby the court and shall specify tfiequency and the duepayment and interest. Appropriate remedies include but are
amountof transfey suficient to meet the payer obligationunder not limited to:

the order or stipulation, as required by the coudrhe authoriza (a) Execution of the order or judgment.

tion shall include the payes consent for the financial institution (b) Contempt of court under ch85.

or an oficer, employee, or agent of the financial institution te dis M ud t td t
closeinformation to the court, county child support agency under © ohey JL_’ gment for past due payments.

5.59.53 (5) department, or departmestiesignee regarding the (d) Satisfaction under 811.230f any property attacheshder
accountfor which the payer has executed the authorization feh. 811

transfer. (e) Garnishment under cBl12
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() For failure to pay childupport or family support, satistfac  (g) This state whenever the circumstances specified in s.
tion under s780.100ut of the proceeds of the sale of any ship, bod67.205(2) (a)apply including the delegatex the state as speci
or vessel attached and sold under#s0. fied in sub.(6).

(4) INFORMATION ON BOAT OWNERSHIP. Upontherequest of a (h) This state as provided under s(@m).
county, the department of natural resourcadsall provide the (i) A guardian ad litem appointed for the child under8s235
countywith a list of the names and addresses of all of the ownes7.407(1) (c), or938.235
of boats that have a valid certificate of number or registration that(jy A parent of a person listed under g@j, (c) or (d), if the

hasbeen issued by the department und80$2 The department parent is liable or is potentially liable for maintenanéa child

shall prepare the list annually before May 31 of each.year  of 5 dependent person unde#8.90 (1) (a) 2.

History: 1971 c. 2201975 c. 40k.4; 1977 c. 1051979 c. 3%s.50, 92 (4} 1979 . : . - - .
c. 196 221; 1979 ¢. 25%.17; 1979 ¢.355 Stats. 1979 s. 767.30983 a. 271985 _(K) In conjunction with the filing of a petition for visitation
a.29 1987 a. 333.64; 1993 a. 4811995 a. 77287, 1997 a. 27191, 1999 a. 103  with respect to the child under#&7.43 (3) a parent of a person
zogsc%u?:‘i?s)sjigtﬁ;j |3r? re?éitlfmgzﬁgg (S:;egiz)'rz Z)f a trust to secure the paymsunt of who has filed a declaration qn‘aternal interest under 48.025
port money when a spouse has a record of failing to obey prior court orders. Fore%ﬁgp respe_Ct to the Ch"_d or a parent ofa person WhO, before Aprll
v. Foregger4s Ws. 2d 512180 N.W2d 578(1970). , 1998, signed and filed statement acknowledging paternity

Whenparents each own a 1/2 interest in future proceeds of real estate and the stagters. 69.15 (3) (b) 3with respect to the child.

contributes to child support, the court nratorder the custodial parent to pay child - . . .
supportin the form of an accumulating real estate lien in favdhefstate. State ex (Im) VENUE. An action under this section may be brought in

rel. v. Reible,91 Wis. 2d 394283 N.W2d 427(Ct. App. 1979). the county in which the child or the alleged fatlesides or is
Thetrial court had the power to order a parent to look for additional or alternatifigund or, if the father is deceased, in which proceedings for pro

employmentor be held in contempt. Proper contempt procedures are discus :
Dennisv. Dennis 117 Wis. 2d 249344 N.\W2d 128(1984). $te of his estate have been or could be commenced.

Thereis no authority under this sectiongmnt credits against arrearages. giant (2) CERTAIN AGREEMENTSNOTA BAR TOACTION. Regardlessf

acredit requires modification of the judgment under s. 767.32 [now s. 767.59]. Unijef terms, an agreement madfter July 1, 1981, other than an
s.767.32 (1r) [now s. 767.59 (1@]court is without discretion to grant credits agains ' ’ '
arrearage$or direct payments made for child support regardless of when the or(tfégreemenapproved by the coubetween an alleged or presumed

wasentered. Douglas County Child SupporEisher200 Ws. 2d 807547N.w.2d  fatherand the mother or child, does not bar an action under this

801 (Ct. App. 1996)95-1960 section. Whenever the court approves an agreement in which one
. of the parties agrees not to commence an action under this section,

767.78 Enforcement; contempt proceedings. (1) DEF  thecourt shall first determine whether or not the agreement is in

INITION. In this section, “financial obllgatlon" means an Ob“gaﬂolﬂ']e best interest of thehild. The court shall not approve any-pro

for payment incurred under 48.355 (2)(b) 4, 48.357 (5m) (3)  vision waiving the right to bring an action under this section if this

48.363(2), 767.225767.241767.511767.531767.56 767.61,  provisionis contrary to the best interests of the child.

767.71, 767.805 (4) 767.85 767.863 (3)767.89 938.183 (4) (3) Sray IF AcTION BEFOREBIRTH. If an action under this sec

938.355(2) (b) 4, 938.357 (5m) (g)or 938.363 (2) tion is brought before the birth of the child, all proceedings shall
~ (2) NONCOMPLIANCE; ORDERTO SHOW CAUSE. If @ person has pe stayed until after the birth, except that service of process, ser
incurreda financial obligation and has failed withimemsonable vice and filing of pleadings, the first appearance and the taking of
time or as ordered by the court to satisfy the obligation, and thepositiongo preserve testimony may be done before the birth of
wage assignment proceeding under76.7.75and the account the child.

transferunder s767.76are inapplicable, impractical, anfeasi (4) CHILD As PARTY. The child may be a party to any action
ble, the court may on its own initiative, and shall on the applicatiQqerthis section.

of the receiving partyissue an order requiring tpayer to show (5) PeTiTion. (a) In this subsectiortany alleged father”

causeat a reasonable time specified in the order why he or S1n‘cnfludesany male whdnas engaged in sexual intercourse with the

shouldnot be subject to contempt of court under#8st. iy h - : . :
History: 1977 . 1051979 . 325850, 92 (4) 1979 ¢ 196 1979 c. 253,17 Stats.  CiId'S Mother during a possible time of conception of the child.

1979s. 767.3051993 a. 4811995 a. 771997 a. 27191; 1999 a. 1032005 a. 443 (b) An action under this section may be joined with any other
SS-Cl“Zt 143ﬁ5‘at3- 2005 S_-t767-78- o enf il . « action for child support and is governed by the procedures-speci
eIt a1 POl e 1 Soros STk suppert atearages atera chld in 5.767.205relting to child support, except that the it of
Whena contemnds liberty interests are at risk, he or shest be given an oppor theaction shall be "“In re the paternity of A.B.” The petition shall
tunity to show the court that the failure to comply with thegpuronditions was not  statethe name and date of birth of the child if born or that the
\f/sl)llgfgl and intentional. M.H. v C.A.B.163 Ws. 2d 833472 N.W2d 939(Ct. App.  motheris pregnant if the child is unborn, the naofi@ny alleged
) father whether or not an action by any of the partiedei@rmine
the paternity of the child or rebut the presumption of paternity to
SUBCHAPTERIX the child has at any time been commenced, or is pending before
any court, in this state or elsewhere. If a paternity judgment has
beenrendered, or if a paternity action has been dismissed, the peti
PATERNITY tion shall state the court thetndered the judgment or dismissed
theaction, and the date and the place the judgment was granted if
767.80 Determination of paternity . (1) WHo may Bring  known. The petition shall also give notice ofparty’s right to
ACTION OR FILE MOTION. The following persons may bring anrequesta genetic test under49.2250r 767.84
actionor file a motion, including an action orotion for declara (c) If amatter is referred under48.299 (6) (apr938.299 (6)
tory judgment, for the purpose of determining the paternity of(a) to an attorney designated under £6b(a) that attorney shall
child or for the purpose of rebutting theesumption of paternity also include in the petition notification to the court that the matter

unders.891.4050r 891.41 (1) wasreferred under €18.299 (6) (apr 938.299 (6) (a)
(&) The child. (5m) APPLICABLE PROCEDURE;EXCEPTIONS. Except as pro
(b) The childs natural mother videdin ss.767.805 767.863 (3)767.85 767.893 (2)and(2m),

; and769.401 unless a male is presumed the chifdther under s.
chig(cj:?s %?L%?Z%g;%i%&%%%%iﬂ?ﬁ presumed to be the891.41(1), is adjudicated the chilsifather either under 867.89

) . or by final order or judgment of a court of competent jurisdiction
h'?g) A male allegedr alleging himself to be the father of them another state, or has acknowledged himself to be theshild’
child. . B fatherunder s767.805 (1)pr asubstantially similar law of another
(e) The personal representative of a person specified undgjte no orderor temporary order may be entered for child-sup
pars.(a) to (d) if that person has died. port, legal custodyor physical placement until the maleaijudi
(f) The legal or physical custodian of the child. catedthe father using the procedure set fartthis subchapter
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excepts.767.805 Except as provided in $%67.805767.85 and mentunder s49.22 (9)and listing the factors that a court may-con
769.401 the exclusive procedure for establishment of child supiderunder s767.51L (1m)
port obligations, legal custoggr physical placement rights for a History: 1979 c. 3521981 c. 265.2202 (20) (m)1983 a. 4471985 a. 291987

- : a.27,355, 399,413 1089 a. 31212 1993 2326 481, 1995 a, 2%.9126 (19)1995
malewnho is not presumed the chidather under 891.41 (1) 252700501 575 404 1997 2. 1911999 & 82001 a, 612005 4. 443,13, 184

adjudicatedhe fatheror acknowledged under 867.805 (1)or 241 Stats. 2005 s. 767.82007 a. 97
asubstantially similar law of another state tafrefather is by an  Cross Refeence: See also ctDCF 151 Wis. adm. code.
action under this subchapteexcept s.767.805 or under s. A paternity proceeding may nbe maintained posthumousl§state of Blum

769.701 No person may waive the use of this procedure. If-a pé%%ﬁ?ﬁ‘i,ﬁ%sfmgfﬁﬁ?18(8179)?8)‘ See also Paternity of N.LBIO Ws.

sumptionunder s891.41(1) exists, a party denying paternity has underthe facts of the casthe nonbiological father was not equitably estopped
the burden of rebutting the presumption. from denying paternity or child support. Marriage of A. J. N. & J. M1AL Ws.

h 2d 99, 414 N.W2d 68(Ct. App. 1987).
(6) WHICH ATTORNEY REPRESENTSSTATE. (a) The attorney A posthumous paternity action is allowable if it is brought by the putative ‘father

responsiblefor supportenforcement under §9.53 (6) (a)shall personarepresentative. Le Fevre Schreiberl67 Ws. 2d 733482 N.W2d 904
provide the representation for the state secified under s. (1992).

H ; : A paternity action may not be used to challenge paternity previously decided in a
767.205(2) (a)in cases brought under this section. divorceaction. That paternity was not challengedhe divorce is irrelevant if it

(b) Theattorney under £9.53 (6) (a)s the only county atter couldhave been litigated. Paternity of Nathari 74 Wis. 2d 352497 N.W2d 740

neywho may provide representation when I its (Ct-App. 1993).
eywho may provide representatio en state delegates its Thefull faith and credit clause of the U.S. Constitution did not bar a petition to

authorityunder sub(l) (g). determinepaternity when a paternity decree of another state would have been subject
(C) The attorney under §9.53 (6) (a))r any state attorney act to collateral attack in thatate. Paternity of R.L.L176 Ws. 2d 224 N.W.2d (Ct.

. o p. 1993).
ing under par(t_)) may npt represent. the St.ate as specified unde.lA ecause child has a right to bringn independent action for paternity under sub.
767.205(2) (a)in an action under this section and at the same ti\ig(a), if the child was not a party to an earlier patermnity action, it would be a violation

actas guardian ad litem for thehild or the a||eged child of the of the childs due process rights reclude the child from litigating the paternity
issue. Mayonia M.M. v Kieth N.202 Ws. 2d 460551 N.W2d 34(Ct. App. 1996),
party.  95-2838
(6m) WHENACTION MUSTBE COMMENCED. The attorneylesig An alleged father has a statutory right to a determination of patevitngaring

i i determine whether the chitdbest interests would be served by a paternity pro
r]atedurg)dehr T'fu?‘(? (a)Sha" _cg_mrgence I'?n afftlon un_d_er this .?.e(%%eding's not authorized by statute. Thomas M.Kimberly J.L.207Wis. 2d 388
tion on behalf of the state within 6 months after receiving notl IC35g N.W.2d 897(Ct. App. 1996)96-0697

tion under s.69.03 (15)that no father is named on the birth Section893.88, limiting only an action for the establishment of patertitgs not

ifi i i i i i ecludea motion for the purpose of determining paternity in a probate proceeding.
certificateof a child who is a resident of the county if paterr]lty h%senedem’. Jaskolski, 2003 Wi App 7(61 We. 2d 723 665 NN2d 869
not been acknowledged under767.805 (1)or a substantially g1-2189

similar law of another state or adjudicated, except in situationsconstruingthe discretionary authorityf a personal representative under sub. (1)

; (e)in a way that allows preventing the definitive determinatiomeafs would under
unders.69.14 (1) (ghnd(h) and as prowded by thbepartment mine the principle that property of intestate deceased persons should descend

by rule. kindredof the blood and defeat a coartesponsibility under s. 863.23 tiprsons

who are the heirs of the decedshiall be determined by the court. DiBenedetto v
(6r) RESPONSIBILITIESOF ATTORNEY UPONREFERRAL. () The Jaskolski, 2003 Wi App 7@61 Ws. 2d 723661 N.W2d 869 01-2189

attorney designated under sut6) (a) who receives aeferral In order for aputative biological father to have the necessary foundation for-a con
unders.48.299 (6) (apr938.299 (6) (ayhall do all of the follow stitutionally protected liberty interest in his putative paterrfity must havéaken
ing' affirmative steps to assume his parental responsibilities for the child. Randy.A. J.
o o Normal. J. 2004 WI 41270 Wis. 2d 384677 N.W2d 630 02-0469
1. Give priority to matters referred unde#d8.299 (6) (apr Thecompeting interests of finality and fairness coalesce whasidering sub. (1)
938.299 (6) (a) including priority in determining whethan (h) and principles of res judicata. Res judicata and collateral estoppel are founded on

. . . . ._principlesof fundamental fairness and should not deprive a party of the opportunity
actionshouldbe brought under this section and, if the determml% have a full and fair determination of an issue. When the record demonstrated that
tion is that such an action shoudd brought, priority in bringing anadjudicated father nevead an opportunity for a full and fair determination of the

: f i ; ; guestionof paternity res judicata should not have barred relief. ShaneeRonnie
the action and in establishing the existence or nonexistenceJ&f5ys App 58271 Ws. 2d 242677 N.W2d 684 03-1228

paternity. Sub.(1) does not permit a man alleging he is the fathéring a paternity action
; e sole purpose of establishing paternity of a stillborn so that he may bring a
2. .AS soon as pO_SSIble, .bUt no Ia.ter than 30 days after the ‘3‘3?15 gfuldeath action. The proper vehicle for determining parentage is a motion by
onwhich the referral is received, notify the court that referred tii father undes. 885.23 for a determination of parentage within the pending wrong
matterof one of the following: ful death action. Shannon E.vI'Alicia M. V.M. 2007 WI 29299 Ws. 2d 601728

. . N.W.2d 636 05-0077
a. The dateon which an action has been brought under thissub.(1) utilizes mandatory language requiring the stataitiate a paternity action

section or the approximate date on which such an action will w#en,as provided in sub. (6m)p fathets name was listed on the birth certificate.
brought Thus,according to thelear language of this statute, the state was obligated to com
gnt. mencea paternity action. A presumption of paternity under s. 891.41 does not allevi

b. That a determination has been made that an action shaugthe state of its obligations underb. (1). State.\Robin M. W 2008 W1 App 60,
not be brought under this section @rsuch a determination has— Wis- 2d 750 N.w2d 957 07-1181
not been made, the approximate date on which a determinati o . .
will be made as to whether such an action should be brought/°/-803 Determination of marital children. If the father

. . andmother ofa nonmarital child enter into a lawful marriage or
c. That the male designatedsr8.299 (6) (apr938.299 (6) ; hich d thev beli is lawful t wh
(a) has previously been excluded as the father of the child. gmarriage Which appeamcl ey DEIEVE IS jawil, SXcept wiere

the parental rights of the mother were terminated before either of
3. If an action is brought under this section, notify the coufiesecircumstances, the child becomes a marital child, is entitled
thatreferred the matter as soon as possible of a judgment or otdes change imbirth certificate under $9.15 (3) (b) and shall
determiningthe existence or nonexistence of paternity enjoyall of the rights and privileges of a marital child as if he or
(b) The attorney designated under si@.(a)who receives a shehad been born during the marriage of the parents. This section
referralunder s48.299 (7)or 938.299 (7)may bring an action appliesto all cases before, on, or after itéeefive date, but no
underthis section on behalf of the state and may give pritoity estatealready vested shall be divestby this section and ss.
thereferral and notify the referring court in the same manner ag/85.05t0 765.24and 852.05 The children of all marriages

requiredunder par(a) when a matter is referred under8.299 declaredvoid under the law are nevertheless marital children.
(6) (a)or938.299 (6) (a) History: 1979 c. 3%s.48, 92 (2) Stats. 1979 s. 765.25979 c. 352Stats. 1979
$.767.60;1981 c. 314:.146; 1983 a. 4471985 a. 3152005 a. 443.229, Stats. 2005
(7) CLERK TOPROVIDEDOCUMENT. The clerk of court shaliro-  s.767.803.

vide without chage to each person bringing an action under this
section,except to the state under s(b). (g) or (6m), a document 767.805 Voluntary acknowledgment of  paternity .
settingforth the percentage standard established by the dep#t) CONCLUSIVE DETERMINATION OF PATERNITY. A statement
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acknowledgingpaternity that is on file withthe state registrar the period after the day on which the petition, motion or order to
unders.69.15 (3) (b) 3after the last day on which a person maghow cause requesting support is filed in the action for support
timely rescind the statement, as specified 88s15 (3m)is acon undersub.(3) (a) unless a party shows, to the satisfaction of the
clusivedetermination, which shall be of the sanfecaifas a judg court,all of the following:

ment,of paternity 1. That he or she was induced to delay commencing the action
(1m) MINOR PARENT MAY NOT SIGN. A minor may not sign a by any of the following:
statementacknowledging paternity a. Duress or threats.

(2) RESCISSION OF ACKNOWLEDGMENT. (&) A statement b. Actions, promises or representations by the opfaety
acknowledgingpaternity that is filed with the state registrar undaiponwhich the party relied.

$.69.15 (3) (b) 3may be rescinded as provided i168.15 (3m) c. Actions taken by the other party to evade proceedings
by a person who signed the statement as a parent of the child yhgersub.(3) (a)

is the subject of the statement. ) o ) 2. That, after the inducement ceased to operate, he or she did
(b) If a statement acknowledging paternity is timely rescindeght unreasonably delay in commencing the action.
as providedn s.69.15 (3m)a court may not enter an order Speci )y | ho evenmay liability for past support of the child be
fied in sub.(4) with respect to thenale who signed the statement . Socedfor anv period before the birth of the child
asthe father of the child unless the male is adjudicated thes:hild‘np yp N .
: L (5) VoIDING DETERMINATION. (a) A determination of paternity
father usinghe procedures set forth in this subchajetecept for that arisesunder this section may be voided at any time upon a

this section. : - > .
less the motion or petition stating facts that show fraud, duress or a mis
(3) ACTIONSWHEN PATERNITY ACKNOWLEDGED. (@) Unlessthe (aye of fact. Except for good cause shown, any ordetered
statementcknowledging paternity has been rescinde@aion ,nqersub,(4) shall remain in ééct during the pendency of a pro

affectingthe family concerning custogghild support or physical ceedingunder this paragraph.
placementrights may be brought with respect to persons who, (b) If a court in a proceeding under gaj determines thahe

with respect to a child, jointly signed afiéd with the state regis aleis not the father of thehild, the court shall vacate any order

trar under s69.15 (3) (b) 3as parents of the child a statemen .
acknowledgingpatemnity g]nteredmder sub(4) with respect to the male. The court or the

. . . . ... countychild support agency under9.53 (5)shall notify the

(b) Except aprovided in s767.407 in an action specified in stateregistrarin the manner provided in69.15 (1) (b)to remove
par.(a) thecourt may appoint a guardian ad litem for the child anfle males name as the father of the child from the chitdith cer
shall appoint a guardian ad litem foparty who is a minpunless  tjficate. No paternity action may thereafter be brought against the
the minor party is represented by an attorney malewith respect to the child.

(4) ORDERSWHEN PATERNITY ACKNOWLEDGED. In an action  (6) AppLicABILITY. (a) This section does not apply unless all
undersub.(3) (a) if the persons who signed and filed the stateyf the following apply to the statement acknowledgiagernity:

mentacknowledging paternity as parenfsthe child had notice ; ;
of the hearing, the court shall make an order that corafiiosthe istr;;%r-fclhlfssetzgggr?r?itr:z rgr? (Xap(r)i?f fi)grgg.)rescnbed by the state reg

following provisions: . )
(a) Orders for the legal custody of and periods of physicgbrﬁ'l 1};%%. statement was signed and filed on or after

%’;CflTemW'th the child, determined in accordance with s. 3. The statement contains an attestatimuse showing that
' both parties, before signing the statement, received oral and writ

(b) An order requiring either or both of the parentedotrib-  {ennotice of the legal consequences of rthbts and responsibili
uteto the support of any child of the parties who is less #8n (a5 arising from and the alternatives to, signing the statement.

yearsold, or any child of the partiegho is less than 19 years old . . . .
if the child is pursuing an accredited course of instruction Iead:ﬂgt(gr)nif %ré}%srew:oms?nfgggngqglegi ansatlﬁtjemgl;t r?gvlf/n;‘gtlgg%'ﬂ?
to the acquisitiorof a high school diploma or its equivalent, dete Y pri L, » may sig

minedin accordance with §67.511 that fulfills the requirements under pga). The new statement
_ T L supersedeany statement prgvioqsly filed with the state registrar
(c) A determination as to whigbarent, if eligible, shall have andhas the décts specified in this section.

theright to claim the child as an exemption for federalgax (c) The noticerequi
X quirements under 69.15 (3) (b) 3apply to
posesunder26 USC 151(c) (1) (B), or as an exemption for statgig section beginning with forms fahe acknowledgment of

tax purposes under 1.07 (8) (b) . paternitythat are prescribed by the state registrar on April 1, 1998.
(d) 1. An order establishing the amounttu# fathets obliga History: 1993 a. 4811995 a. 1001997 a. 1911999 a. 92001 a. 1661; 2005

tion to pay or contribute to the reasonable expenses ofittie 2 3042005 a. 44%s.233 242, Stats. 2005 s. 767.805. .

er's pregnancy and the chifdbirth. The amount established ma)ﬁotNe(s).TE: 2005 Wis. Act 443 which affected this section, contains explanatory

not e>_(ceed one-hatif the total actual and reasqnable pregnanCyWisconsin’sCustody Placement and Paternity Reform Legislatiowalther.

andbirth expenses. The order also shall specify the sdiimtd  wis.Law. April 2000.

ings asto whether the fath& income is at or below the poverty

line establishedinder42 USC 99022), and shall specify whether 767.813 Summons. (1) Purpose. The summons shadtate

periodicpayments are due on the obligation, based on the 'fathéhe purpose of the action.

ability to pay or contribute to those expenses. (2) SieniNG. Theprocess shall be signed by the clerk of the
2. If the order does not require periodic payments because trtor by the petitiones attorney

fatherhas no present ability to pay contribute to the expenses, (3) ReTurNDATE. Every summons shall specify a return date

the court may modify the judgment or order at a later date &mdtime before the court. The clerk of the court shall set the date

requireperiodic payments if the father has the ability to pay at thatdhour at which the summons is returnable.

time. (4) Service. The summons and petitiehall be served in the
(e) An order requiring either or both partiesptay or contribute mannerprovided ins.801.11 (1) (a)or (b) or, notwithstanding s.

to the costs of the guardian ad litem fees and other costs. ~ 990.001(13), by registered or certified mail, with return receipt
(f) An order requiring either party to pay or contribute to thgignedby the respondent.

attorney fees of the other party (5) Forwms. The summons shall be in substantially one of the
(4m) LIABILITY FOR PAST SUPPORT. (a) Subject to par(b), following forms:

liability for past supporf the child shall be limited to support for  (a) Mother as petitioner
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STATE OF WISCONSIN, CIRCUIT COUR: ....COUNTY , Respondent

In re the Paternity of A. B. THE STATE OF WISCONSIN, @ the Respondent:

STATE OF WISCONSIN 1. You have been sued. The petitioner .... claims that he may
and bethe father of the child, .... born on .... (date), in .... (city) (county)

(state). You must appear tanswer this claim of paternityrour

C. D. (Mother-Petitioner) courtappearance is:
Address . DAE .« . v ettt
City, State Zip Code File NO. .. Time:
, Petitioners ROOM: &« ettt e e e e e e e e
Vs. SUMMONS  judge or Circuit Court Commissioner: . ..............
E.F AQAIESS. o o oo
Address ...(Case Classificationype):.... (Code No.) 2. If you do not appeathe court will entea default judgment
City, State Zip Code finding the petitioner .... to be the fathdf you plan to be repre
, Respondent sentedoy an attorneyyou should contact the attorney prior to the
courtappearance listed above.
3. The .... County Clerk of Circuit Court is an equal opportu
THE STATE OF WISCONSIN, & the Respondent: nity service provider If you need assistance to access services in
1. You have beesued. .... claims that you are the father 01the court or need material in an alternate format, please call .... .
thechild, .... born on .... (date), in ... (city) (county) (statéu Dated: ..., .... (year)
mustappear to answer this claim of paterni¥pur court appear Signed:.... ...
anceis: G. H., Clerk of Circuit Court
Date: ... or
TIME e Petitioner$ Attorney
ROOM: ottt et e State Bar No.: ....
Judge or Circuit Court Commissioner: . .............. Address: ....
ADAIESS:. « o oot City, State Zip Code: ...

2. If you do not appeathe court will entea default judgment .
finding you to be the father (c) Nonpaent as petitioner

3. If you plan to be represented by an attoyryeyi should STATE OF WISCONSIN, CIRCUIT COURT: ....COUNTY
contactthe attorney prior to the cowmppearance listed above. If
you are unable to &rd an attorneythecourt will appoint one for .
you only upon the genetic tests showing that you are not excludfade the Paternity of A. B.
asthe father and the probability of your being the father is less tHanD- (Nonparent-Petitioner)

99.0percent. Address
4. You are also notified that interference with the custody §ity, State Zip Code File No. ...
achild is punishable by a fine of up to $10,000 and imprisonment , Petitioners
for up to 5 years. Secti@48.3] stats. Vs. SUMMONS
5. The .... County Clerk of Circuit Court is an equal opportie. F
nity service provider If you need assistance to access servicesiigress ...(Case Classificationype)..... (Code No.)
the courts or need material in an alternate format, please.call City, State Zip Code
D_ated: ey e (yeEQrI) , Respondent
Signed..... ....
G. H., Clerk of Circuit Court
or THE STATE OF WISCONSIN, © the Respondent
Petitioners Attorney 1. You have been sued. The petitioner ... claims that .... is the
State Bar No.: .... mother and .... may be the father of the child, .... born ¢date),
Address: in .... (city) (county) (state). o0 must appear to answer this claim
) T of paternity Your court appearance is:
City, State Zip Code: .... Date:
Phone No.: ... N I © oo e e
(b) Alleged father as petitioner ROOMY: o v oo e e
STATE OF WISCONSIN, CIRCUIT COUR: ....COUNTY Judge or Circuit Court Commissioner: . . .............
AdAresS:. . .
. 2. If you do not appeathe court may enter a default judgment
In re the Paternity of A. B. - finding .... to be the fatherlf you plan to be represented by an
C. D. (Alleged Father—Petitioner) attorney,youshould contact the attorney prior to the court appear
Address ancelisted above. If you are alleged tothe father and you are
City, State Zip Code File No.unableto aford an attorneythe court will appoint one for you
Petitioners only upon genetic tests showing that you areexaiuded as the
' fatherand the probability of your being the father is less than 99.0
VS. SUMMONS percent.
E.F o 3. The .... County Clerk of Circuit Court is an equal opportu
Address ...(Case Classificationype):.... (Code No.) nity service provider If you need assistance to access services in
City, State Zip Code the court or need material in an alternate format, please call .... .
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Dated: ...., .... (year) thedepartment under 49.22 (9)and listing the factors that a court
Signed:.... .... may consider under §.67.511 (1m)
. . History: 1979 c. 3521981 c. 3141983 a. 4471985 a. 291987 a. 27413, Sup.

G. H., Clerk of Circuit Court Ct. Order 171 Ws. 2d xix (1992)1993a. 16, 481 1995 a. 28s.7112 711309126

or (19); 1995 a. 100404, 417, 1997 a. 35191, 250, 1999 a. 92001 a. 61105 2005

» a. 443s5.185, 186, 190, 243 244 Stats. 2005 s. 767.813.

Petitioners Attorney NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory
State Bar No.: .... notes.
AFidress: ] 767.814 Names on pleadings after paternity  deter-
City, State Zip Code: ... mined. After paternity is determindaly the court in an action or
Phone No.: .... proceedingunder this subchapteany papers filed in, anany

(5g) Nortice. The notice to parties shall be attachedhi recordsof, the court relating to the action or proceeding may-iden
summons. The notice shall be in boldface type and in substa#ify the parties by name instead of by initials.
tially the following form: History: 2005 a. 443

NOTICE TO FPARTIES o 767.815 Enlargement of time in a paternity proceed -
1. You are a party to a petition for paternity judgment of iy~ The time for service of summons and petition und@®%.02

paternitylegally designatethe child in the case to be a child of thql) in a paternity proceeding may betended as provided in either
manfound to be the fathelt creates a legally recognized parentsyp (1) or (2):

child relationship between the man and the child. It cradges

right of inheritancefor the child, and obligates the man to Suppoft,
the child until the child reaches ttegge of 18, or the age of 19 if : - o~
thechild is enrolled full-time in high school or its equivalefihe extension for service of the summons and petition.

failure by either parent to pay court-ordered support is punishable?) REGSONﬁBL%GSOU'ﬁ’EDUE Dt'L'tGhENCE' Thetime Lor S?;
by imprisonment as a contempt of court or as a criminal violatioff € May be extended until the aate thé summaons and petition are

2. A partyto a paternity case has the right to be represented%cgua”yserved’ if both of the following apply: .
anattorney If you are unable to fafrd an attorney and you are a (a) There are reasonable grounds to believe that before the time

: : o i des.801.02 (1)or sub.,(1) expired the respondent
manwho is named as the possible father of a child in a patern| y SErvice un
casethe court will appoint an attorney for you only if ttesults r{( ewthat the mother was pregnant and that the respontisnt

of one ormore genetic tests show that you are not excluded as tagéhe father . . .

fatherand that the statistical probability of your being the father (0) Due diligence was exercised in attemptingserve the
is less than 99.0 percenin order to determine whether you arde€spondentbefore he was actually served.

entitledto have an attorney appointed for you, you may call theHlstory: 1983 a. 4472005 a. 443s.191, 246, Stats. 2005 s. 767.815.

following telephone number .... . .
3. The petitioner in this case has the burden of proving by767'82 Paternity  procedures. (1) APPOINTMENT OF

clearand satisfactory preponderarafehe evidence whether theG@ARDIAN AD LITEM. (3) Except as provided in pe), the court

" i . ®may appoint a guardian ad litem for the child and shall apgoint
mannamedas the possible father is the fathiloweverif genetic  ,ardianad litem for a minor parent or minor who is alleged to be

testsshow that the man named is not excluded as the fatih@r 5 n4rent in a paternity proceeding unless the minor parent or the

showthat the statistical probability that the man is the father Minor alleged to be the parent is represented by an attorney
99.0percent or highethat man is rebuttably presumiedbe the (b) The court shall appoint a guardian ad litem for the child if

father. . — s.767.407 (1) (apr(c) applies or if the court hamncern that the
4. You may request genetic tests which witlicate the proba  chjg's best interest is not being represented.

bility that the man named as the possible father is not the

fatherof the child. The court will order genetic tests on a requg%I

by you, the state, or any other parny person who refuses to

takecourt—-ordered genetic tests may be punisbedontempt of tion of paternity under 89141 (L)or if paterity is acknowl

court.
5 The following def lable i ternit edgedunder s767.805 (1)the mother shall have sole legal-cus
- 'heloflowing deienses are available In a paternity Case€y, .y of the child until the court orders otherwise.
(@) The man named as a possible father of the child may claim 3) Tye or concepTiONEVIDENCE. Evidencess to the time of

thathe was sterile or impotent at the time of conception. conceptionmay be dfered as provided in 891.395

_(b) The mother may claim that she, or the man named as a pos 4) piscovery. Discovery shall be conducted as provided in
sible father may claim that he, did not have sexual intercourse With ‘g4 except that no discovery may be obtained later than 30
the other party during the conceptive perigenerally the period g4y shefore the trial. No discovery maplicit information relat
8 to 10 months before the birth of the child). . ing to the sexual relations of the mother occurring at any time

(c) The mother or the man named as a possible father malferthan the probable time of conception.
claim that another man had sexual intercourse with the mother(s) STATUTE OF LIMITATIONS. The statute of limitations for

(1) Goobcausk. Upon the petitionés demonstration of good
usethe court may without notice order one additional 60—day

(2) PresumpTION. Presumption of paternity shall be @rs-
edin ss.891.39 891.405and891.41 (1)

(2m) CusToDYPENDINGCOURTORDER. If there is n@resump

duringthe conceptive period. commencing actions concerning paternity is as provided in s.
6. You have the right to request a jury trial on the issue 863.88
whetherthe named man is the father (6) ARREST. The respondent in a paternity action may be

7. If you fail to appear at arstage of the proceeding, includ arrestedas provided in $818.02 (6)
ing a scheduled court-ordered genetic test, the court mayaenter (7) APPOINTMENT OF TRUSTEEOR GUARDIAN. The court may
defaultjudgment finding the maclaimed to be the father as theyppointa trustee or guardian to receive and manage mpoaiely

father. _ for the support of a minor child.
8. You must keep the clerk of court and child support agency (7m) WHen ACTION HAS PRIORITY. The court shall give prier
informedof your current address at all times. ity to an action brought under 867.80if the petition under s.

(6) DocumENT. The summons served tire respondent shall 767.80(5) indicates thathe matter was referred under8.299
be accompanied by a document, provided without@idny the (6) (a) or938.299 (6) (apy a court assigned to exercise jurisdic
clerk of court, setting forth the percentage standard establishediby under chs48 and938
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(8) PROCEDURESAPPLICABLE TO OTHERMATTERSIN ACTION. In 1. Atleast 10 days before the trial or pretrial hearing, the party
all other matters, paternity proceedings shall be governed by tffiering the report filest with the court and notifies all other par
procedures applicable to other actiorfefng the family ties of that filing.

o S S P iy RS AL ISD A 2. Atleastio days before the tialof prtral hearing, the
NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory departmenbr county child support agency unde5$.53 (5)noti
notes. fiesthe alleged father of the results of the genetic tests and that he

A trust under sub. (7) is not restricted to cases in which the cugtadésit is a . L L "
spendthrift.Paternity of Tikker M.O.189 Ws. 2d 440525 N.w2d 793(Ct. App. May object to the test results by submitting an objectiomriting

1994).See also Paternity ofikker M.0.199 Wis. 2d 186544 N.W2d 417(1996), to the court no later than the day before the hearing.

9371929 3. The alleged fatherfter receiving the notice under subd.
767.83 Right to counsel. (1) GENERALLY. At the pretrial 2., does not object tthe test results in the manner provided in the
hearing,at the trial, and in any other proceedings in any paternitptice under subd2.

action, any party may be represented by counsel. If the male(1m) ResutTAaBLE PRESUMPTION. If genetic tests ordered
respondents indigent and the state is the petitioner under gnderthis section or $19.225show that the alleged father is not
767.80(1) (9) the petitioner is represented by a governmentatt@lyc|ydedand that the statistical probability of the alleged fasher

ney as provided in s767.80 (6) or the action is commenced on, taqes 99.0% or highethe alleged fatheshall be rebuttabl
behalfof the child by an attorney appointed undef6¥.407(1) B?éggn?gi bé th?e(z:rhilg gar:n?. cgedid &l be rebuttably

(c), counsekhall be appointed for the respondent as provided'in

ch. 977, subject tothe limitations under sulf2m), unless the  (2) INDEPENDENTTESTS. The court, upon request by a party
respondenknowingly and voluntarily waivethe appointment of Shall order that independent tedts performed by other experts
counsel. qualified as examiners of genetic markers present on the cells of

(2) EXTENT OF APPOINTED ATTORNEY'S REPRESENTATION. AN the specific body material to be used for the tests. Additional tests
attorneyappointed under sukil) who is appearing on behalf ofperformedby other experts of the same qualifications may be
apartyin a paternity action shall represent that paupject to the Orderedby the court at the request of any party
limitations under sub(2m), in all issues and proceedings relating (3) NUMBER AND QUALIFICATIONS OF EXPERTS. In all cases, the
to the paternity determination. The appointed attorney may rgfurtshall determin¢he number and qualifications of the experts.
representhe party in any proceeding relating to child SUPPOrt, (4) TesTSEXCLUDING PATERNITY; REFUSALTO SUBMIT TO TEST.
legal custody periods of physical placement or related issues. Genetictest results excluding an alleged father as the father of the

(2m) WHENAPPOINTEDREPRESENTATIONPROVIDED. Represen  child are conclusive evidence pbnpaternity and the court shall
tation by an attorney appointed under s(h).shall be provided gismissany paternity action with respect to that alleged father
only after the results afny genetic tests have been completed a@‘inetictest results excluding any male witness from possible

only if all of the results fail to show that the alleged father is o nityare conclusive evidence of nonpaternity of the male wit
excludedand fail to give rise to the rebuttable presumption und Ess.Testimony relating t@exual intercourse or possible sexual

S.767.84 (Im)hat the alleged father is the father of the child. . - )
. intercourseof the mothervith any person excluded as a possible
(3) APPEARANCEBY STATE'S ATTORNEY NOT AFFECTED. This {?

section does not prevenan attornev responsible for SUDPOT ather,as aresult of a genetic test, is inadmissible as evidence.
P Y P PPOIE efusalof aparty to submit to a genetic test shall be disclosed to

enforcementinder $59.53 (6) (ar any other attorney emplOyedthefact finder Refusal to submit to a genetic test ordered by the

ggggsiggaZﬁgaSe?.;%f%f(r)og)appeanng In any paternity aCtlon(:ourtis a contempt ofhe court for failure to produce evidence

History: 1979 c. 3521083 a. 271987 a. 3551989 a. 311993 a16,48%; 1995 UNders.767.87 (5) If the action was brought by the chaldhother

a.27,100, 201,404 1997 a. 35191; 2005 a. 443s.221, 248 Stats. 2005 s. 767.83. but she refuses to submit hersetfthe child to genetic tests, the
A paternity respondent does not have a constitutionaltogifiective assistance gction shall be dismissed

of counsel. A paternity action is not a criminal prosecution. Paternity. &. P58 : .

Wis. 2d 712463 N.W2d 403(Ct. App. 1990). (5) FeesAND cosTs. The fees andosts for genetic tests per

767.84 Genetic tests in paternity actions. (1) WHEN formedupon any person listed under s(.shall be paid foby

the county except as follows:
TESTORDERED;REPORT. (&) The court mayand upon request of a . . .
party shall, require the child, motheny male for whom there is (&) Except as provided in pgb), at the close of the proceeding
probablecause to believe that he had sexual intercourse with #h€ court may order either or both parties to reimburse the county
motherduring a possible time of the chii’conception, or any if the court flnds that they have ficient resources to pay the costs
malewitnesswho testifies or will testify about his sexual relation®f the genetic tests.
with the mother at a possible time of conception to submit to (b) If 2 or more identical series of genetic tests are performed
genetictests. Probable cause of sexual intercourse during-a pgson the same person, regardlest whether the tests were
sibletime of conception may be established by &ceht petition  orderedunder this section or 49.2250r 767.863 (2) the court
or affidavit of the childs mother or an alleged fathéled with the  sha||require the persorequesting the 2nd or subsequent series of
court, or after an examination under oath of a party or withesgststo pay for the series in advance, unless the court finds that the
whenthe court determingbat an examination is necessafhe personis indigent.

courtis not required to order a person who has wuiter a genetic ‘ A I
testunder s49.225to submit to another test under this paragraph (8) CALLING CERTAIN WITNESSESINOTICE. Any party calling a
unlessa party requests additional tests under &2jb. malewitness for the purpos# testifying that he had sexual inter

(b) Thegenetic tests shall be performed by an expert qualifi&&ur.sew'th the moth_er at any possible time of conception shall
asan examiner of genetic markers present on the cells of the éggwdeall other parties witthe name and address of the witness
cific body material to be used for the tests, appointed by the cogtdays before the trial or pretrial hearing. If a male witness is pro
A report completed and certified by the court-appointed expékcedat the hearing for the purpostated in this subsection but
stating genetic test results and the statistical probabilitghef the party calling the witness failed to provide the 20-day notice,
allegedfather's paternity based upon the genetic tests is admisgiie court may adjourn the proceeding for the purpose of taking a
ble as evidence without expert testimony and may be entered igenetictest of the witness prior to hearing the testimony of the wit
the recordat the trial or pretrial hearing if all of the following nessif the court finds that the party calling the witness acted in
apply: goodfaith.
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(7) NoTice OF RIGHT TO TESTS. The court shall ensure thatall 2. The parties to the proceedingder ch48 or938and their
partiesare aware of their right to request genggits under this attorneys.

section. 3. The person undes. 48.09or 938.09who represents the

History: 1979 c. 3521983 a. 4471987 a. 271993 a, 4811995 a. 1001997 a. i -
191 2005 a. 443,210, 2116 212¢ 249, 251; Stats. 2005 5. 767.84. interestsof the public in the proceeding under dB.or 938

Wheninitial blood tests excludetiie alleged father and the state moved for-addi 4. A guardian ad litem for the child and a guardiatitem
tional tests under sub. (2), the trial court erred in denying the motion and dismisdipg the childs parent.
h i . (4R ity of S. J. K132 Wis. 2d 2 2 N.W2d 97(Ct. . . .
kgp?i%%%)“,"der sub. (4paternity of S. J. KL32 Ws. 2d 26239 dor(ct 5. Any governmental or social agency involved in the pro
The chain of custodyor authentication, must be established prior to admission 6edingunder ch48 or 938

KVidei‘ggé')‘dm“b- (1) (b). Paterity of J. S. 35 Ws. 2d 820400 N.W2d 48(Ct (2) INFORMATION ACCESSTO DEPARTMENT AND CHILD SUPPORT
Pp. 1986).

Whenthe respondent failed to introduce evidence regattiimgest, the trial court AGENCIES. The Cle,rk OfCirCUit. court Shal! provide access to the
properly barred the respondent from attacking the test during clasingnent.  recordof anypending paternity proceeding to the department or
Paternityof M. J. B.144 Ws. 2d 638425 N.W2d 404(1988). any county child supporagency under §£9.53 (5)for purposes

DNA test results are admissible when the procedures meet the requireament e i H
bloodtests under sub. (1) (b). Paternity of J.L1K1 Ws. 2d 566445 N.W2d 673 Telatedto administering the child and spousapport and estab

(Ct. App. 1989). lishmentof paternity and medical support liability program under
If more than one set of blood test results are presented, the sub. (1m) presumgtod9.22and59.53 (5) regardless of whethéhne department or

is inapplicable ifthe statistical probability of only one test reaches the 99% lev i i i
Paternityof J.M.K.160 Ws. 2d 429465 N.W2d 833(Ct. App. 1991). Countychild support agency is a party to the proceeding.

Whenonly one potential father named by the mother is not exclgletbod tests, (3) PAsSTPROCEEDINGS. Subject tc5.767.13 a record of a past

sub.(4) does not prevent showing that the mother on several occasions did not ngisceedingis open to public inspection if all of tHellowin
him as a person with whom she had sex duringtimeeptual period. Paternity of 9 P P P 9

Jeremy D.L177 Ws. 2d 551503 N.W2d 275(Ct. App. 1993). apply: ) ) _ _
Thatsub. (1m) applies only to children born to a woman while she is married does () Paternity was established in the proceeding.

notviolateprinciples of equal protection. Thomas M.Kimberly J.L.207 Ws. 2d e £

388 558 N.W2d 897(Ct. App. 1996)96-0697 (b) The record is filed after May 1, 2000.

A mere denial of intercourse, whancess during the conceptive period is estab  (C) The record relates to a post—adjudication issue.

lishedand no other potential fathers are identified, iiciaft torebut the presump istory: 1979 c. 3521983 a. 4471985 a. 291995 a. 27%.9126(19); 1995 a.

tion under sub. (1m) for purposes of preventing entry of a summary judgmentof, 275 404 1997 a. 80252 1999 a. 92005 a. 443s.222, 253 Stats. 2005 s.
paternity. State vMichael J. W210 Ws. 2d 132565 N.W2d 179(Ct. App. 1997),  767.853:2007 a. 81

95-2917

Theterm “statistical probability” in sul{lm) means the probability determined femi ; S At ; g
by combining the results @fll the diferent types of tests performed. StatMichael _767'855 Dismissal if a.dJUdI.Catlon not in child’ s .beSt.
J W, 210 Wis. 2d 132565 N.W2d 179(Ct. App. 1997)95-2917 interest. Except as provided in 867.863(1m), at any time in
A genetic test showing another man to be the natural father rebuts the presumpfiefaction to establisthe paternity of a child, upon the motion of
undersub. (1m) and s. 891.41 that the spouse of the smidther is the fathebut : f H
equitableestoppel may be employed to preclude rebutting the presumption. ﬁ@ar_ty or guardlan ad litem, theurt or su_pplemental court com
issueis whether the actions and inactions of the parties advocating the rebuttal offiissionerunder s.757.675 (2) (gynay with respect to a male,
marital presumption were so unfair as to preclude them from overcoming the:pub[{"e useto order genetic tests. if genetic tests have not yet been
i in th ital i h Its of i . R . : L
T e T B e 2y Jonete tests. Randy fy en,and dismiss the action ihe court or supplemental court
Fromhere to paternity: Using blood analysis to determine parenkags. WBB CommISS!Onedetermlnes that a jUdICIa| qetermlnath_n of whether
July 1988. themale is the father of the child is not in the best interest of the
child.
767.85 Temporary orders. (1) WHEN REQUIRED. At any  History: 1997 a. 1012001 a. 612005 a. 443.202, Stats. 2005 . 767.855.
time during the pendency of an action to establish the patafity A court may dismiss an action to establish the paternity of awtler this section
achild, if genetic tests show that the alleged father is not exdu@q if the court has not yet ordered the parties to submit to genetic testing. Randy

I~ e .vN 1. J. 2004 WI 4270 Ws. 2d 384677 N.W2d 63Q 02-0469
andthat thestatistical probability of the alleged fatteparentage v rorma L S 0

is 99.0% or higheron the motion of a partshe court shalinake 767.86 Time of first appearance.  The first appearance
anappropriate temporary order fthre payment of child support ynders. 767.863may not be held until 30 dayster service or
andmay make a temporary order assigniegponsibility for and receiptof the summons and petition unless the parties agree to an
directing the manner of payment of the clsildealthcareexpen  earlierdate.
ses. History: 1987 a. 271991 a. 3132005 a. 443.193

(2) ConsiDERATIONS. Before makingany temporary order NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory
undersub.(1), the court shall considénose factors that the court"***

is required to consider when granting a final judgment on the sagm; gg3  First appearance. (1) NoTICE To PARTES. If the
subjectmatter If the court makes a temporary child support ordegsyondents present at a hearing prior tlee determination of
thatdeviates from the amount of support that would be requirggiernity the court shall, at least one timeoae such hearing,
by using the percentage standard established byehartment jnsorm the parties of the items in&67.813 (5g)

unders.49.22 (9) the court shall comply with the requirements (1M) PATERNITY ALLEGATION BY MALE OTHER THAN HUSBAND;

of s.767.51 (1n) ;
. WHEN DETERMINATION NOT IN BESTINTERESTOFCHILD. In an action
History: 1997 a. 1911999 a. 92005 a. 44%s.209, 252, Stats. 2005 s. 767.85. X : : -
istory a 19t a9 2 S 2 Stats S to establish the paternity of a child who was bora teoman while
767.853 Paternity hearings and records; confidential - Shewas married, if a male other than the worsdmisbanclleges

ity. Any hearing, discovery proceeding or trial relating to patefathe,not the husband, is the chddiather a party may allege
nity determination shall be closed to any person other than th§¥ala judicial determination that a male other than the husband is
necessaryo the action or proceeding. Any record of pending pr&e father is not in the best interest of the child. If the court or a
ceedingsshall be placed in a closed file, except that: supplementatourt commissioner under#7.675 (2) (gieter

(1) PENDING PROCEEDING. Access to the record of any pendin inesthat a judicial determination of whether a male other than
proceedinginvolving the paternity of the same child shall b he hu.sband is the father is not in the bes.tlnterest of th.e chlld, no
allowedto all of the following: genetictests may be ordered and the action shall be dismissed.

: ' (2) OrRDERFORTESTS. If at thefirst appearance it appears from
(2) The childs parents. a suficient petition or didavit of the childs mother or an alleged

(b) The parties to that proceeding and their attorneys or thgjfer or from sworn testimoruf the childs mother or an alleged

authorized representatives. _ fatherthat there is probable cause to believe thaiditlye males

(c) If thechild is the subject of a proceeding under4dior  namedhas had sexual intercourse with the mother duripgsa
938 all of the following: sible time of the childs conception, the court magr upon the

1. The court assigned to exercise jurisdiction under4®s. requesiof any party shall, order any of the named persons to sub
and938in which the proceeding is pending. mit to genetic tests. The tests shall be conducted in accordance
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with s.767.84 The court is not required to order a person who has (f) All other evidence relevant to the issue of paternity of the
undergonea genetic test under 49.225to submit to another child, except as provided in sul§g), (2m) and(3).

genetictest undetthis subsection unless a party requests-addi (1m) BIRTH RECORDREQUIRED. If the child was born in this
tional tests under §.67.84 (2) state,the petitioner shall present a certified copy of the child’
(3) ORDERSIF STATEMENT ON FILE. At thefirst appearance, if birth certificate or a printed copy of thecord from the birth data
a statement acknowledging paternity unslé9.15 (3) (b) 1or baseof the state registrar to the court, so that the court is aware of
3. that was signed arfiled before April 1, 1998, is on file, the whethera name has been inserted on the birth certificatheas
courtmay enter an orddor child support, legal custody or physi fatherof the child, at the earliest possible of the following:
cal placement and, if the respondeutto filed the statement does  (3) The initial appearance.
not dispute his paternitynay enter a judgment of paternit ; ;
Histor?z 1979 c.p3521983{?44¥7s.34; Statsj. 1983 s. 767.452987 a. 2%53. (b) The p_retrlal hearing.
i o7 obors oot ISR s SRS b ) ooy
NOTE: 2005 Ws. Act 443 which affected this sectioﬁ, contains explanatory (d) Prior to the entry of the JUdgment undere7.89
notes. (2) ADMISSIBILITY OF SEXUAL RELATIONS BY MOTHER. Testi-
Beforedismissing a petition without considering the merits, sub. (1m) requires theony relating to sexual relations or possilskexual relations of

trial court to conduct hearing to determine the chiébest interests . Paternity of : - - -
T.R.B.154 Ws. 2d 637454 N.W2d 561(Ct. App. 1990). the mother any time other than the possible time of conception of

Sub. (1m) is constitutional. The court has an obligation to refusioteblood  the child is inadmissiblén evidence, unlessfefed by the mother

tests if the tests may result in a determination thapénsonalleging his paternity -
is thenatural father and that determination would not be in the best interest of the chil (Zm) ADMISSIBILITY OF CERTAIN MEDICAL AND GENETICINFOR

dren. Paternity of C.A.S161 Ws. 2d 1015468 N.W2d 719(1991). MATION. Medical and genetic information filedgith the depart
~ Inre Paterity of C.A.S. and C.D.S.: The New Status of Putative Fathers’ Righentor the court under 48.425 (1) (ampr (2) is not admissible
in Wisconsin. 1992 WLR 1669. to prove the paternity of the child.

(3) EVIDENCE OF IDENTIFIED MALE NOT UNDER JURISDICTION.

767.865 Deceased respondent. (1) WHOMAY APPEAR. (&) : : . . ;
A - Exceptas provided in §67.84 (4)in an actioragainst an alleged
The personal representative, drthere is no personal remesemafathe‘r),evidpence dered by him(w)ith respect 9 identified mgle

;g’reé%gggégggsag rllléeerrrllt uh%c:g\;gfgrc]eawngéggag a‘l[ﬁgergrs who is not subject to the jurisdiction of the court concerning that
: : P \n app y PRlhle’ssexuaintercourse with the mother at or about the presump
dentis required. The summoasd petition shall be served on th

- ; - ive time of conception of the child is admissible in evidence only
f:g;gﬂggi%ﬁggpgg’f g{;rzg)guardlan ad litemthe deceased afterthe alleged father has undene genetic tesend made the

. - . resultsavailable to the court.
(b) If the court determines that it is appropriate, the coart

. . . 4) IMMUNITY. (a) No person may be prosecuted or subjected
appointa guardian ad litem for the deceased respondent for p ra(m)y penalty or go?feitu?e for or onyaccgunt of any testimény or
posesf par (). Sectiorv67.407 (3pnd(5) applies to the guard videncegiven relating to the paternity of the child in any pater

ianad litem. The guardiaad litem shall represent the interests of. . ; . A .

the deceased respondent. The guardian ad litem shall be eoma%proceedmg, except for perjury committed in giving the testi

satedat a rate that the court determines is reasonable cdure y- . . . . .

shall order the compensation to be paid frthre deceased respon () Theimmunity provided under pafa) is subject to the

dent'sestate. If the moneys in the estate are ndiciift to pay 'estrictionsunder s972.085

all or part of the compensation, the court may ditetthe county (5) REFUSALTOTESTIFY ORPRODUCEEVIDENCE. EXcept as pro

of venue pay the compensation. If the court orders a county to piledin sub.(6), upon refusal of any witness, including a party

the compensation of the guardian ad litem, the amount ordeitedestify under oath or produce evidence, the court may order the

may not exceed the compensatijoaid to private attorneys underwitnessto testify under oath and produegidence concerning all

s.977.08 (4m) (h) relevantfacts. The refusal of a witness, including a witness who

(2) GENETIC TESTS. If genetic material is available, withouthasimmunity under suk{4), to obey arorder to testify or produce

unduehardship, from a deceased respondent or a relatitreeof €Videnceis a contempt of the court.

deceasedespondent in an action for paterniggnetic tests shall ~ (6) WHEN MOTHERNOT COMPELLEDTO TESTIFY. (&) Whenever

be administered in accordance with76.7.84 There is a rebut the state brings the action to determine paternity pursuant to an

table presumption that exhumation of the deceassgondens assignmentinder s48.57 (3m) (b) 2or (3n) (b) 2, 48.645 (3)

bodyto obtain the genetic material for testing is an undue hardséi 19 (4) (h) 1, or 49.45 (19) or receipt of benefits under s.

underthis subsection. 49.148 49.155 49.157 or49.159 the natural mother of trehild
History: 1993 a. 4812005 a. 443s.199, 200, 25510257 Stats. 2005 s. 767.865. may not be compelled to testify about the paternity of the child if
NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory jt has been determined that the mother has gaoske for refusing

notes. to cooperate in establishing paternitypeevided in42 USC 602

(a) (26) (B) and the federal regulatioppomulgated pursuant to

this statute, as of July 1, 1981, and pursuant to any pries

c;nulgatedby thedepartment which define good cause in accord

dancewith the federal regulations, as authoribgd2 USC 604a)

) (B) in effect on July 1, 1981.

(b) Nothingin par (a) prevents the state from bringing an

767.87 Testimony and evidence relating to paternity

(1) GeneraLLY. Evidence relating to paternitwhether given at

thetrial or the pretrial hearing, may include, but is not limited t
(@) Evidence of sexual intercourse between the mother

allegedfather at any possible time of conception or evidence of a

relationshipbetween the mother and alleged father at any tlmeaictionto determine paternity pursuant to an assignment under s.

(b) An experts opinion ancerning the statistical probablllty4857 3m) (b) 2.or(3n) (b) 2. 49.19 (4) (h) 1or49.45 (19) or
of the alleged fathé&s paternity based upon the duration of th?eceip(tof )b(erzefits EJn(%e(r )849-148 4515(,5)49.157 or 4(9.1)59

mother'spregnancy whereevidence other than the testimony of thether may estab
(c) Genetic test results under8.225 767.84 or885.23 lish the paternity of the child.

(cm) Genetic test results under8.299 (6) (epr938.299 (6)  (7) CERTAIN TESTIMONY OF PHYSICIAN NOT PRIVILEGED. Testi-

(e). mony of a physician concerning the medicatumstances of the
(d) The statistical probability of the alleged fatlsgpaternity pregnancyand the condition ancharacteristics of the child upon
basedupon the genetic tests. birth is not privileged.

(e) Medical, scientific or genetic evidence relating to the (8) BURDEN OoF PROOF. The party bringing an action for the
allegedfather's paternity of the child based tsts performed by purposeof determining paternity dor the purpose of declaring
experts. the nonexistence of paternity presumed undeB91.405 or
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891.41(1) shall have the burden of proving tilssues involved by establishmenof paternity is in the best interests of the child. State ex rel. Scott v

; ; Slocum,109 Wis. 2d 397326 N.w2d 118 (Ct. App. 1982).
clearand satisfactory preponderance of the evidence. Notwithstanding s. 804.12 (2) (a) 4., the trial court may find a party in civil con

(9) ARTIFICIAL INSEMINATION; NATURAL FATHER. Where a child temptfor refusing to submit to a blood test. Paternity 11120 Ws. 2d 328354
is conceived by artificial insemination, the husband of the motHiém’-Zd.759(Ct: App. 1984). ) ) :
R . . s othingin this section authorizes ordering@ame change in the best interests of
of the child at théime of the conception of the child is the naturajhechild in a paternity judgement. Sub. (2) () only authorizes a court to make settle

fatherof the child, as provided in 891.40Q ment recommendations in pretrigiroceedings if paternity is acknowledged.
, Although's. 69.15(1) (a) provides for changing a nhame according to an order in a
(10) RECORDOF MOTHER'S TESTIMONY ADMISSIBLE. A record  paternityaction, it does not providauthority to order a name change in a paternity

of the testimony of the chilsg’mother relating to the chiklpater  actionwithout complying with the procedural requirements for a name change under
nity, made as provided under 48.299 (8)or 938.299 (8,) is 377826332 Paternity of Noah J.1223 Wis. 2d 768590 N.W2d 21(Ct. App. 1998),
admissiblein evidence on the issue of paternity

(11) ReLaTeD cosTsapMmissiBLE. Bills for services or articles 767.883 Trial. (1) Two PaRTs. The trial shalbe divided into
relatedto the pregnancychildbirth or genetic testing may be2 parts, the firspart dealing with the determination of paternity
admittedinto evidence and are prima facie evidence of the costsdthe 2nd part dealing witthild support, legal custodgeriods
incurred for such services or articles. of physical placement, and related issues. The main issue at the

Historgé 1979 8.39582919%1 cézzcggzogzggzo) grgjlgm 5935953.1391;;61(9%? first part shall be whether the alleged or presumed father is or is
a.447. 1987 a. 4131989 a. 31122 212 1993 a. 395481; 1995 a. 2%.9126 (1 p i ; i
19954, 77 100, 275 289, 404 1997 a. 27105 191 252 1999 a. 1852006 a. 443 NOLLNE father of the mothier child, butf the child was born to the
$5.207, 258 Stats. 2005 s. 767.82007 a. 20 mother while she was thawful wife of a specified male the prior

It is not necessary fam alleged father to produce evidence of who the real fathissueof whether the husband was not the father of the child shall
is in order to sustain a verdict of non-paternigtate vMichael J. W210 Ws.2d  be determinedirst, as provided under 891.39 The first part of
132 565 N.W2d 179(Ct. App. 1997)95-2917 thetrial shall be by jury only if the defendant verbally requests a
jury trial either at the initial appearance mretrial hearing or
| : requests jury trial in writing prior to the pretrial hearing. The
EVIDEINCE. ,? ;t):retrltal hearing shall bedheI%St)?ego?rSe tI;e cougt or &urt may direct and, if requested by either party befiwe
supplementatourt commissioneér under : @ @ introductionof any testimony in the partybehalf, shall direct the

recordor minutes of the proceeding shall be kept. At the pretrigly 4 fing a special verdict as to any of the issues specifiesisin
hearingthe parties may present and Cross—exaniflResSes, gqction except that the court shall make all of the findings enu

requestgenetic tests, and present other evidence relevant to atedin s.767.89 (2)to (4). If the mother is deahecomes

determinatiorof paternity ~insane, cannot be found within the jurisdiction, or fails to-com
(2) CoURT EVALUATION AND RECOMMENDATION. On the basis menceor pursue the action, the proceeding does not abate if any
of the information produced at the pretrial hearing, the court shgflthe persons under#67.80 (1)makes a motion to continu&he
evaluatethe probability of determining the existence or nonexisestimonyof the mother taken at the pretrial hearing may in any
tenceof paternity in a trial and shall so advise the parties. On tggchcase be read in evidence if it is competent, relevant, and
basisof the evaluation, the court may make an appropriate recomaterial. The issues of child support, custody and visitation, and
mendationfor settlement to the parties. This recommendatigelatedissues shall be determined by the court either immediately
may include any of the following: afterthe first part of the trial cat a later hearing before the court.
(a) That the action be dismissed with or without prejudice.  (2) Jury size;veRDICT. If a jury is requested under siib), the
(b) That the alleged father voluntarily acknowledge paterniiyry shall consist of 6 persondNo verdict is valid or received
of the child. unlessagreed to by at least 5 of the jurors.

- - History: 1979 c. 352.10; Stats. 1979 s. 767.50083 a. 27447; 1987 a. 2735
(c) If the alleged father voluntarily acknowledges paternity gf3'756% o 4812001 a. 382005 a. 4433.214m026(1 Stat7$. 2005 s. 7677.383

the child, that he agree to the duty of support, the legal custody @f preponderance of the evidence standard of proof in patewtions meets due
the child, periods of physical placement of the child and other matocessequirements. Rivera ¥innich, 483 U.S. 5741987).

tersas determined to be in the best intere$tthe child by the o
court. 767.89 Paternity judgment. (1) EFFECT OF JUDGMENT OR

(3) ACCEPTANCEOF RECOMMENDATION: JUDGMENT. If the par ORDER. A judgment or order of the court determining the existence

ties accept a recommendation made in accordavittethis see or nonexistence of paternity is determinative for all purposes.
tion, judgment shall be entered accordingly (2) REPORTTO STATE REGISTRAR. (@) The clerk of court or

countychild support agency under39.53 (5)shall file with the
stateregistray within 30 days after the entry of a judgment or order
rminingpaternity a report showing the names, dates, and
places of the child and the fathtte social security numbers
of the mother father and child, and the maiden name of the

767.88 Pretrial paternity proceedings. (1) PROCEDURE;

(4) RECOMMENDATION REFUSEDAND NO TESTSTAKEN. If a party
or the guardian ad litem refuses to accept a recommendation
underthis section and genetic tests have not yet been tmn’birth
court shall require the appropriagarties to submit to genetic

tests. After the genetic tests have baaken the court shall make motheron a form designated by the state regis g with the

anappropriate final recommendation. feeset forth in $69.22 (5) which the clerk of court or county child
(5) FINAL RECOMMENDATION NOT ACCEPTED; TRIAL. If the  supportagency shall collect.

guardianad litem or any party refuses to accept any final recom (b) If the clerk ofcourt or county child support agency is

mendationthe action shall be set for trial. ~ unableto collectany of the following fees under pdg), the
(6) TERMINATION OFINFORMAL HEARING. The informahearing departmenshall paythe fee and may not require the county or

ma_y be terminated and the action gattrial if the cou_rt flndS It countychild support agency teimburse the department for the
unlikely that all parties would acceptracommendation in this ¢ost:

section. _ _ 1. A fee for omitting the fathés name on a birth certificate
History: 1979 ¢, 3521083 a. 4471967 a. 27Sup. Ct Orderl41Ws. 20 006X e 60 15 (3) (a) 1.

(1987);1987 a. 3551993 2481 1995 a. 1002001 a. 612005 a. 443s.201, 259, . . .
Stats.2005 s. 767.88. 2. A fee for changing the fathername on a birth certificate
Judicial Council Note, 1988:This section mandates pretrial hearings in paternit
proceedings. Under sub. (6), the informal hearing may be terminateétzfodtrial Uinders.69.15 (3) @) 2 . .
if the judge or family court commissioner finds it unlikely that all parties would 3. A fee for inserting the fathemame on a birth certificate
accepta recommendation under this section and simjlarigier sub. (5), if the guard ynder s69.15 (3) (a) 3.
ian ad litem or any party refusesaocept the final recommendation. This amends .
sub. (1), to emphasize that this is an informal hearing before a judge, not a court i(3) CONTENT OF JUDGMENT OR ORDER. A judgment or order
sessionpr before a court commissioner and that, while the hearing may be on d@termining patemity shall contaimall of the following provi
record,minutes alone are didient. [Re Order déctive Jan. 1, 1988] sions
Thetrial court may ordea putative father to take a blood test only after determining ’ o . .
ata pretrial hearing that paternity probably can be established at trial and that the(@) An adjudication of the paternity of the child.
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(b) Orders for thdegal custody of and periods of physicaknd767.78 where applicable, apply to a judgment or order under
placementwith the child, determined in accordance with ghis section.

767.41 (7) PREPARATION OF FINAL PAPERS. The court may ordethe
(c) An order requiring either or both of tharents to contribute attorneyfor the prevailing party to prepare findingtfact, con

to the support of any child of the parties wibdess than 18 years clusions of law and a judgment for the approval of the court.

old, or any child of the parties who is less than 19 years old if thedistory: 1979 c. 3521983 a. 27192, 447, 1985 a. 291985 a. 315.22, 1987

T ; ; ; ; ; a.27,37, 355,413 1989 a. 2121991 a. 391993 a. 4811995 a. 2%s.7115 7116
child is pursuing an accredited courdanstruction leading to the 126(19) 1995 2. 100201, 279, 375, 404 1997 a. 2735, 191 1999 2. 92001 &,

acquisition ofahigh school diploma or its equivalent, determine%@ 2005 a. 3042005 a. 44%s.218, 261; Stats. 2005 s. 767.89007 a. 20
in accordance with §67.511 NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory

L . e e notes.
(d) A determination as to which parent, if e“glble’ S e Determininga fathets support obligation by applying percentage standards is

theright to claim the child as an exemption for federal fBK  inappropriatavhenthe children live in several households. Patemnity of ESW81
posesunder26 USC 151(c) (1) (B), or as an exemption for statewis. 2d 301 388 N.w2d 615(1986).
tax purposes under 1.07 (8) (b) Regardlessf whether a 15 yeand boys fathering of a child resulted from sexual
Lo . assaulias defined in criminal lavthe trial court could find that intercourse and-par
(e) 1. An order establishing the amount of the fathebliga  enthoodwere voluntary for purposes of imposing child support. Whether nonconsent

tion to pay or contribute to the reasonable expenses oftiie is a defense available to a putatiather in a paternity action has not been determined.
er’s pregnancy and the chitlbirth. The amount established may 26"Yof J.L.H.149 Ws. 2d 349411 N.W.2d 273(Ct. App. 1989). .
Thereis nostatutory authority for an order requiring the mother to repay lying—in

not e>_<ceed one-hatif the total actual and feaS(?nable pregnan@ypensegpaid by medical assistance. Paternity of N.L1@6 Ws. 2d 306 479
andbirth expenses. The order also shall specify the sdiimtt  N.w.2d 237 (Ct. App. 1991).
ings asto whether the fath&s income is at or below the poverty An order for payment of expert witness fees under sub. (3) is not limited by s.

; ; ; 814.04(2). Paternity of iffany B.173 Ws. 2d 864496 N.W2d 711 (Ct. App. 1993).
line establishedinder42 USC 99022), and shall specify whether Summaryjudgment is inappropriate when the presumptive concepiésiod

periodicpayments are due on the obligation, based on the ‘&ath@hders. 891.395 does not appyd there is no evidence establishing the period or
ability to pay or contribute to those expenses. whenthere is an untested male whom a reasonable fact finder could conclude had
. . intercoursawith the mother during theossible conceptive period. Paternity af/T
2. If the order does not require periodic payments because & T 199 Ws. 20 500544 N Wd 926(Ct. App. 1996)95-2411
fatherhas no present ability to pay contribute to the expenses, A fathers lack of knowledge of a chilslexistence and resulting inability to visit
the court may modify the judgment or order at a later date%provide for the child may not be considered in deviating from the percentage stan

f L2 . g dsfor support.Support in a paternity action must be set exclusive of any marital
requireperiodic payments if the father has the ability to pay at t pertylaw principles. Brad Michael L. \:ee D.210 Ws. 2d 437564 N.W2d 354

time. (Ct. App. 1997)94-3050

i : : ; courtdoes not have authority to create a child support obligation directly to an
(f) An order requiring either or both parties to pay or Contnbuéqﬁtchild who has receivedhagh school diploma at the time that person commences

to thecosts of the guardian ad litem fees, genetic tests as provi tion for support. Roberta Ja WlLeroy W 218 Wis. 2d 225578 N.W2d 185

in s.767.84 (5) and other costs. (1998),96-2753 ) ) . .
. . . Nothingin this section authorizes orderingiame change in the best interests of
(9) An order requiring either party to pay or contribute to th@e child in apaternity judgement. Although s. 69.15 (1) (a) provides for changing
attorneyfees of the other party aname accordingp an order in a paternity action, it does not provide authority to
ordera name change in a paternity action without complying wittptbeedural
(3m) CHANGE OF CHILD'S NAME. (&) Upon the request of both requirementgor a name change under s. 786.8&ternity of Noah J.M223 Wis.
parentsthe court shall include in the judgment or order determifd 768 590 N.w2d 21(Ct. App. 1998)97-2353

; : ; ; A paternity judgment determines between two parties whovplagsexpenses; it
ing paternity an order changing the namethaf child to a name doesnot bind creditors who wert parties. Dean Medical Cent8rC. v Conners,

agreedupon by the parents. 2000WI App 202,238 Wis. 2d 636618 N.W2d 194 99-2091

i i i ; Thecourt’s ability toorder payment under sub. (3) (e) is contingent on the Tther
(b) Except as provided in p&a), the court may include ithe o When it is undisputed that the father hasability to pay at the time

judgmentor orde_r determining paternity an order changing ththe hearing, the court has no authoritgethis obligation to pay lying-in expen
surnameof the childto a surname that consists of the surnames 6. Rusk County Department of Health and Human Servicébarson, 2005 WI
both parents separated by a hyphefif oneor both parents have APP 37,278 Ws. 2d 633693 N.W2d 318 04-2267 .
morethan one surmname. of one of the surnamescli parent sep HSS80: New Rules for Chil&upport Obligations. HickeyMs. Law April, 1995.
A N Which Came First? The Serial Family Payer Formula. Stans@isyLaw April,
aratedby a hyphen, if all of the following apply: 1995,
1. Only one parent requests that the chilthme be changed,  Wisconsin's Custody Placement and Paternity Reform Legislatiowalther.

or both parents request that the chiildame be changed but eact{!s-a-April 2000.

parentrequests a.(férent name change. o . 767.893 Default and stipulated judgments. (1) Jubc-
2. The court finds that such a name change is in theschédt o\ 7 wiHEN PETITIONERFAILS TO APPEAROR IS UNABLE TO PROCEED.

interest. _ If a petitionerother than the state, fails to appear and plead on the
(c) Section786.36does not apply to a name change under thiateset forthe pretrial hearing or the date set for the trial or if the
subsection. stateis the petitioner and is unable to proceed ordtite set for

(4) LiABILITY FORPASTSUPPORT. (@) Subject to pacb), liabil-  thepretrial hearing or the date set for thel, the court may enter
ity for past support of the child is limited support for the period ajudgment for the respondent dismissing the action, omdi®n
afterthe day on which the petition in the action undé&i63.80is  of the respondent or upon its own motion.

filed, unless a party shows, to the satisfaction of the court, all of (1m) JUbGMENT WHEN MOTHER FAILS TO APPEAR. Notwith-

the following: standingsub. (1), a court may enter an order adjudicating the
1. That he or she was induced to delay commencing the acidiegedfather or male alleging that he is the fathterbe the father

by any of the following: of the child under s767.89if the mother of the child fails to appear
a. Duress or threats. atthe first appearance, scheduled genetic test, pretrial hearing, or
b. Actions, promises or representations by the offaety g]latlhlés(,:l;]fﬂglent evidence exists to establish the male aatter

uponwhich the party relied.

. . (2) JUDGMENTWHEN RESPONDENTFAILS TOAPPEAR. (a) Except
ingsC' Actions taken by the other party to evade paternity prece(?'sldsprovided in sub(2m), if a respondent is the alleged father and

. fails to appear at the first appearance, scheduedt—ordered
2. That, after the inducement ceased to operate, he or Sheg%ﬁetictest, pretrial hearing, or trial, tlweurt shall enter an order
not unreasonably delay in commencing the action.

e ) adjudicatingthe respondent to be the father and appropwiakers

~ (b) In no evenimay liability for past support of the child befor support, legal custogand physical placement. The orders

imposedfor any period before the birth of the child. shallbe either served on the respondent or mailed by regedar
(6) OTHER APPLICABLE PROVISIONS. Sections/67.41 767.43  istered, or certified maitp the last—-known address of the respon

767.451767.57767.58767.59767.71,767.75767.76767.77  dent.
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(b) A default judgment may not be entered under (@if court at least one time during the proceeding, that is rendered
thereis more than one person alleged in the petition to be thederthis section and that adjudicates a petsdre the father of
father,unless any of the following applies: a child may be reopened:

1. Only one of those persons fails to appzeat all of the other  (a) At any time upon motion or petition for good cause shown.
malerespondents have been excluded as the father b) Upon a motion under 806.07

2. The alleged father who fails ear has had genetic tests . . - -
unders.49.22590r 767.84showing tﬁgtt)the alleged ?ather is not (€) Within one year after the judgment upon motion or petition,

excludedand that the statistical probability of the alleged féfi;her.e>(CEptth"’1t a respondent may not reopen more than one default

parentages 99.0 percent or higher judgmentor more_thamne such stipulated judgment on a patticu
. lar case under this paragraph.

(2m) JUDGMENT UPONSTIPULATION. (&) At any time after ser . " .
vice of the summons angktition, a respondent who is the alleged (4) APPEAL. An appeal of alenial of the petition or motion to
fathermay with or without appearance in court and subject to tﬁ%:’lpemhliggbestso’ﬂtg; Cozar;l;);apg;%fha 108 8. 3156 212 1665
approvalof the court, in writing acknowledge that he has read andfistory: ¢ a. 44 a. a. 595,
understandghe notice under 367.813 (SgRndstipulate that he ooas serg63. - L ic00k & 6120058 448920310205 262 Stats.
is the father of 'the child and for child support payments, |ega| CUSNOTE: 2005 Wis. Act 443 which affected this section, contains explanatory
tody, and physical placement. Theurtmay not approve a stipu notes.
lation for child support unless it provides for payment of chilg The respondent must appear personally under sub. (2\ettorneys appear
port determined in a manner consistent witfi6¥.5110r 767.89 Zr;%eliégggjfluent. Paternity of fffany B.173 Wis. 2d 864496 N.W2d 71 (Ct.

(c) If the court approves the stipulation, the court shall enter
an order adjudicating the respondent to be the father as wellgy 895 Motion to reopen judgment based on state -
appropriateordersfor support, legal custody and physical ptacenent acknowledging paternity . A judgment which adjuei
NteQfesa person to be the father of a child and which was based upon
WIh statement acknowledging paternity that was signedfisedl

X . foreApril 1, 1998, mayif no trial wasconducted, be reopened

if the respondent has so stipulated. If the respondent has nqlie : : .

stipulatedthe orders shall takefett 30 days after service 80 §erany of the following mrcumstan_ges.

daysafter the date on which the orders were mailed unless, within(1) At any time upon motion or petition for good cause shown.

thattime, the respondent presents to the court evidence of good2) Upona motion under $806.07

causewhy the orders should not takdeeft. (3) Within one year after entry of the judgment upon motion
(3) Morion To REOPEN. A default judgment, or a judgmentor petition.

uponstipulation unless each party appeared personally before thaéstory: 1987 a. 4131997 a. 1912005 a. 443.206; Stats. 2005 s. 767.895.

addressf the respondent. The orders shall takeceuponentry
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