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3 5.08,6756 (4), 6.56-45), 11.22 (4), 11.61 (2), §( M‘ ;&01@2“@911@22541,)4@

4 @@QMQZM (1);_and to w of the statutes; relating to: the 5;(17{

g state residents.

; SRR ,
Analysis by ; the Leg1§13t1 ve Reference Bureau i\“i \

Under current law, with certain hm1ted exceptions, eﬁmévmlatmns of the
elections, ethics, and lobbyu%)g regulation laws and of all other laws arising from or
in relation to the official fuﬁctlons of the subject of an investigation or any matter
T “~that relates to elections, ei;hlcs or I?bbymg regulation that are alleged to be
A v \committed by a resident of this stateare prosecuted by the district attorney for the

y; _prosecutorial unit (in most cases, the cou ty) where the subJect resides. &W&th certain
fhmlted exceptions, the trial\is alse(Held in circuit court for the county where the
/ subject resides. With similar exceptions,ieriminatviolations of these la s by other| “io
- state residents or by nonresidents are prosecuted by,(the (llbLl"lCt at;gmey for the
prosecutorial unit where alleged violation occurgand-with, lar exceptions,
the trial is held in circuit court for the county Wher'llegey‘ﬁ/'mlatmn oceurs.
ﬁ‘f\ This bill provides, w1th smnlar exceptmngf thatyall suchM viol atmrfs C

77
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BILL

ectufs
alleged violation.ocurs, 1rresp

limited exceptions, that th
the alleged violatio occur
%WM &

The people of thé STate of W1sconszn, represent d in senate and assemb] ly, do %"
enact as follows: ;

V‘
N o~ T o PN ,
SECTION 1. 5.05 (2m) (a) of the statutes/as created by 2007 Wiscofisift Ac

2 is amended to read:

3 5.05 (2m) (a) The board shall investigate violations of laws administered by the
4 board and may prosecute alleged civil violations of those laws, directly or through its
5 agents under this subsection, pursuant to all statutes granting or assigning that

6 authority or responsibility to the board. Preseeution-of-alleged-criminal-vielations

e, o

SECTION 2. 5.05 (2m) (c) 11. of the statutesy [&oréat‘ewpy’zoﬁs? WIMQ/ACP‘%

10 | ~Wis amended to read:

‘-7%%“//

11 5.05 (2m) (c) 11. If the board finds that there is probable cause to believe that
12 a violation under subd. 2. has occurred or is occurring, the board may, in lieu of civil
13 prosecution of any matter by the board, refer the matter to the district attorney for

14 the county i
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BILL SecTion 3

N ,
(c) 15. of the statutey%géré\a@MQQM 1si

i

7, if the board refers a matter

4 to the district attorney specified in subd. . M for prosecution of a potential civil
5 violation under subd. 2. or 14. and the dlgtrlct attorney informs the board that he o

6 she declines to prosecute any aﬂeged civil er-eriminal violation related to any matter
7 referred to the dlstrlct attomey by the board, or the district attorney faﬂs to

,«"/

3 commernce a prosecutlon of any civil er-eriminal violation

ted to any matter

9 referred tor the district attorney by the board within days of the date of the board’s

10 J;e,ferral the board may refer the matter to the district attorney for another

11 prosecutorial unit that is contiguous to.the prosecutorial unit of the district attorney

12+  to whom the matter was originally referred. If there is more than onesuch

25 \_ referred to the district-attorney by the-board, or the district attorney failsto~"
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BILL SECTION 4
1
2
3
4 “general.amaythen-commence-a civil-or-eriminal-pr b\,uL;Lux relatin
L6 / ’f; is amended to read :
7 5 5.05 (2m) (c) 18. ieever the board refers a matter to special counsel o, to
8 % a district attorney, orto the atterney general.or to the governor under this subsection,
g
9 the speeial-eounsel; ict attorney, or ;ttorney general, or the special counsel
10 whether %p,gefhted by the board or by the governor, shall réport to the board
11 ’

during that period, the ; district attorney, or a Mgmey general, or

14 % special counsel shall file. subsequent report at th@{epd“f? each 30-day permd /

gx

15 m@m@h@%ﬁl&lﬁ%byul torrtibfinat Ulbpuaxuvﬂ of.the.matter.—"
SECTION 6. 5.05 (2m) (i) of the statutes/as sreated by 2007-Wj

f@@%
[

&
g

17 amended to read:

18 5.05 (2m) (i) If the defendantin-an-actionfor-a- an alleged criminal violation
19 of chs. 5 to 12, subch. III of ch. 13, or subch. III of ch. 19 is concerns a district attorney
20 or a circuit judge or a candidate for either such office, the action shall be brought by

21 the attorney general. If the-defendantin-an-aetionfor-a- an alleged criminal violation
22 of chs. 5 to 12, subch. III of ch. 13, or subch. III of ch. 19 is concerns the attorney
general or a candidate for that office, the m M may appoint a special

o %:.,wx
@ prosecutor unders./] ”g to conduct the pro%ecutmn on behalf of the state.
P ;

o
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SECTION 8. 5.08 of the statéites, As/Allobted By 2007 Wi

6 to read:

7 5.08 Petition for enforcement. In addition to or in lieu of filing a complaint,

8 any elector may file a verified petition alleging such facts as are within his or her

9 knowledge to indicate that an election official has failed or is failing to comply with

10 any law regulating the conduct of elections or election campaigns or proposes to act

11 in a manner inconsistent with such a law, and requesting that an action be

12 commenced for injunctive relief, a writ of mandamus or prohibition or other such

13 legal or equltable rehef }a}s may be approprlate to compel c0$p11ance with the law. / /

. i Jig baoe 1Oy S S e Ty pfrosecd e 2,

%t; p“ﬁ‘ffﬁ“ﬁ%haﬁ“ﬁe ﬁled w1th the dlstmct attorney for the cﬁoz;ﬁr‘havmg JuI‘lSdICtIOrl éw ‘a

@ attomeyg ecli : t upon they petition or if the district attorney f;aﬂs to act upon
18 the petition within 15 days of the date of filing, the petitioner m?gy file the same
19 petition with the attorney general, who may then commence the aétion.

é:g/f SECTION 9. 6.56 (4) of thgstatuteww{qget’ﬁg
21 amended to read:

22 6.56 (4) After each election, the municipal clerk shall pegjform an audit to
23 assure that no person has been allowed to vote more than oncge. Whenever the
24 municipal clerk has good reason to believe that a person has voéed more than once
25 in an election, the clerk shall send the person a st class letter m?rked in accordance

Lhal” , Preseedor o
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BILL SECTION 9

1 with postal regulations to ensure that it will be returned to the clerk if the elector
2 does not reside at the address given on the letter. The letter shall inform the person
3 that all registrations relating to that person may be changed from eligible to
4 ineligible status within 7 days unless the person contacts the office of the clerk to
5 clarify the matter. A copy of the letter and of any subsequent information received
6 from or about the addressee shall be sent to the district attorney for thg county where

G

potential violation

S

yE=

occur%g and the board.

G

g ) SECTION 10. 6.56 (5) of the statutes/as affected by-2007 Wisconsim Aat4, is
10 amended to read:

11 6.56 (5) Whenever any letter or postcard mailed under this section is returned
12 undelivered, or whenever the U.S. postal service notifies the clerk of an improper
13 address which was apparently improper on the day of the election or whenever it
14 otherwise appears that a person has voted who is not qualified or has voted more
15 than once in an election, and the person has been permitted to vote after

corroboration was made under s. 6.55 (2) or 6.86 (3) (@) 2., the name of the

corroborator shall also be provided to the district attorney for the county where the—

efig-a potential violation occursgf
e

19 and the board.

'
SEcTION 11. 11.22 (4) of the statutesﬁgﬂw 2007 WisconsinAct-, is

21 amended to read: n
/22
1&23 ,5 ;
24 within the filing officer’s knowledge or evidence in the officer’s possession, including

25 errors or discrepancies in reports or statements and delinquencies in filing which
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BILL SECTION 11
1 may be grounds for civil action or criminal prosecution. The filing officer shall
2 transmit a copy of such notification to the board. The board and the district attorney
3 or the attorney general shall advise the filing officer in writing at the end of each
4. . 30-day period of the status of such matter until the time of disposition.
;;@ . ‘%% | SEcTION 12. 11.61 (2) of the statutes@fe%ed W”ZOO]WLS@DHS in-Ac Wﬁ o
/\ig\é % ‘is amended to read: s .
, 7 11.61 (2) Except as otherwise provided massﬂ/{SOS (2m) (¢ 15.@; @),
8 &-08 amd5:081; all prosecutions under this section shall be conducted by the district

9 attorney for the county where the defendant-resides—or—if-the-defendant-is—a

[ V¢ venue in a civil action to impo§é a forfeiture upon a resident of this state for a

18 violation of chs. 5 to 1. ““‘subch III of ch. 13, or subch. III of Ch 19 .of for a violation

i 19 of any other law amsmg from or in relation to the 0ff1c1al functlons of the subject of

i 20 the mves gation or any matter that involves electlons ethics, or lobbying regulatlon

21 under chs. 5 to 12, subch. Il of ch. 13, or. subch IIT of ch. 19, shall be in C1rcu1t court f

22 for the county where the defendant re31des For purposes of this subsectmn a person
| 23 other than a natural person re‘s1des within a county if the :pe'rson 's principal place of |
2‘4& operation is located within that county. This subseétion does not affect which,

25 *““prggegg;o;baﬁmr§§p0n31b111ty under s. 978.05 (2) to prosecute civil actions amsmg
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BILL SecTION 13

- from violatio. a violation of chs. 5 to 12, subch.meII of ch. 130r

) electlons ethCQ or lobbving regulation under chs 2 ’subch. Il of ¢ch. 13, or

5\ subch. 1L of ch. 19,

.

& ]
6 SEcTION 14. 801.52 of the statutes/g% wiﬁécw »2007 Wi

7 1 amended to read:
8 801.52 Discretionary change of venue. The court may at any time, upon
9 _ its own motion, the motion of a party or the stipulation of the parties, change the
10 - venue to any county in the interest of justice or for the convenience of the parties or
11 witnesses-exeept-that-venue-trracivil-actiorr to-impose-forfeiture-for-a-viclation of chs.
12 -5-te-+2;stbch. IIT of ch: 13; or subch: T 6f ¢h. 19 or for a violation of any-other-law

13 arisingfremorinrelation tothe-official-functions of the subject of the investigation--

14 ~er-any matter that involves-elections;-ethics;or-lobbying regulation-under-chs:-5-te
15 } 12,Vsub(~h MNMLofch. 12 nar a1 1hph TII uf \,h 19’ 1“qu be Changed, nlyveggaare

: P
16 ‘ 9‘7“] "2‘2'2 {1\ an] {9\ OF 1ﬂ ‘-hn Saurie.rmanner ”‘3’.’, 13 Cluthm ILC\.} fUl fel Lllcuxs\_, ;I‘. txx\, ‘v’\,ﬂﬂ .

—
~
et

W&%ﬁﬁ%@ﬁﬁ@fs%@Thm section does not apply to proceedings under

18 ¢ch. 980.

19 SECTION 15. 801.64 of téstatutey&wf?a{ggﬁbf 2007 Wisconsin Wet | is

20 repealed.

£

SECTION 16. 971.19 (12% of the statutes,%‘wﬁ?é“'

07 WisconsitrActd; is

22 repealed.

QB SECTION 17. 971.223 of the statutes;%@;@méafagﬁbf Wisconsin Act-ly is

24 repealed.
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Section 18

BILL

v
SEcTION 18. 971.225 (1) (intro.) of the statutesg*%\@ffﬁg@teﬁ”% 2007 Wiseonsiti™

2 Aet’l/is amended to read:
3 /971.225 (1) (intro.) In lieu of changing the place of trial under s. 971.22 (3) or

4 971.223, the court may require the selection of a jury under sub. (2) if:

Y Wisconsin Act1ly is

SECTION 19. 978.05 (1) of the statutes/as‘affectéd b

6 amended to read:
7 978.05 (1) CRIMINAL ACTIONS. Except as otherwise provided by law, prosecute

8 all criminal actions before any court within his or her prosecutorial unit and-have

10
11
12
13

14

'/ unless-another-prosecutor-is-substituted-under s.--5.05-(2m)-(i}-or-this-chapter-or-by

19 prosecutorial-unit-if-the-person’s-prineipal-place-of operation-is-located-in-that

- SECTION 20 Effectxve ydyate

24 (END)



C e AV
STATE QF WISCONSIN - LEGISLATIVE REFERENCE BUREAU

L R B esearch (608-266-0341) Library (608--266-7040) Legal (608-266-3561) L R B

>

s, -
‘ P wﬁ”\ﬁ CA « elefes G g%’% e yerfrichon ay The

- A AN S Lt P RTR— N
AL Sé'{é \,,wi n%‘,}% 1V Tav im l’ 1 éiﬁfgf y ﬁ‘é{ mwues N Céfzé"’“ L
;f? }f’yw “‘g’sif} ﬁ fff’*fk?%%{

WsSe o 9@ féécsu; gz

|

i"%%éwg‘{’bﬁ b ‘Af{fﬁ Je pevcan %éﬁ{ﬁ ([ VCRL T

piscected. b ?L%L\.g Cil(, Tle mber m%ﬁ&?} ;smv/ '/ lee i ﬁaéf q

i\¥ oo et b ot an dopin il KT 1o ploli

’ | m%wwﬂaﬁv

S de 7@ ottes {c,w,fj{ F’\g/;"f%&wﬁ
O (g o e ¢ i fe A Y
N ¢ —




2009-2010 DRAFTING INSERT LRB-0766/1in
FROM THE JTEK. .0
LEGISLATIVE REFERENCE BUREAU

INS 2-1: L

SEcCTION 1. 5.05 (1) (c) of the statutes is amended to read:

5.05 (1) (c) Bring civil actions to require a forfeiture for any violation of chs. 5
to 12, subch. IIT of ch. 13, or subch. IIT of ch. 19 or a license revocation for any violation
of subch. III of ch. 13 for which the offender is subject to a revocation. The board may
compromise and settle any civil action or potential action brought or authorized to
be brought by it which, in the opinion of the board, constitutes a minor violation, a
violation caused by excusable neglect, or which for other good cause shown, should
not in the public interest be prosecuted under such chapter. Notwithstanding s.
778.06, a civil action or proposed civil action authorized under this paragraph may
be settled for such sum as may be agreed between the parties. Any settlement made
by the board shall be in such amount as to deprive the alleged violator of any benefit
of his or her wrongdoing and may contain a penal component to serve as a deterrent
to future violations. In settling civil actions or proposed civil actions, the board shall

treat comparable situations in a comparable manner and shall assure that any

settlement bears a reasonable relationship to the severity of the offense or alleged

offense. E

revocation actions brought by the board

Whenever the board enters into a settlement
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agreement with an individual who is accused of a civil violation of chs. 5 to 12, subch.
III of ch. 13, or subch. III of ch. 19 or who is investigated by the board for a possible
civil violation of one of those provisions, the board shall reduce the agreement to
writing, together with a statement of the board’s findings and reasons for entering
into the agreement and shall retain the agreement and statement in its office for

inspection.

NOTE: NOTE: Section 19.535 was repealed by 2007 Wis. Act 1. Corrective legislation is pending. NOTE:

History: 1973 c. 334; 1975 ¢. 85,93, 199; 1977 ¢. 29; 1977 ¢. 196 5. 131; 1977 ¢. 418, 427, 447, 1979 ¢, 325. 92 (8); 1979 c. 89, 154, 328; 1983 a. 27, 484, 524, 538; 1985
a. 303; 1985 a. 304 ss. 3, 155; 1989 a. 31, 192; 1999 a. 182; 2001 a. 109; 2003 a. 35, 265, 266, 327; 2005 a. 177; 2007 a. 1 ss. 2 t0 19, 94, 99, 100, 103, 104, 107, 109, 111, 112,
114, 116, 127, 128; 2007 a. 20.

INS 2-8: s
SECTION 2. 5.05 (2m) (c) 4. of the statutes is amended to read:

5.05 (2m) (c) 4. If the board reviews a complaint and fails to find that there is
a reasonable suspicion that a violation under subd. 2. has occurred or is occurring,
the board shall dismiss the complaint. If the board believes that there is reasonable
suspicion that a violation under subd. 2. has occurred or is occurring, the board may
by resolution authorize the commencement of an investigation. The resolution shall
specifically set forth any matter that is authorized to be investigated. To assist in
the investigation, the board may elect to retain a special investigator. If the board
elects to retain a special investigator, the administrator of the ethics and |
accountability division shall submit to the board the names of 3 qualified individuals f : f
to serve as a spec;ayﬁl mvestlga@r N The wboaid may retam one or more of \312/

W hus ur Slizdin T Frosec
jngator te 1nvest1gate a co laint

4G iy lad e Under 5@512

f iﬁzi“f [ 'f?;s@ VB zﬁ
esides a copy of the complaint and shall

notify the district attorney that it has retained a special investigator to investigate
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circuit court to issue a search warrant. The board may grant the request by ,y;
approving a motion to that effect at a meeting of the board if the board finds that such
&ya
action is legally appropriate. 2

History: 1973 ¢. 334; 1975 ¢. 85,93, 199; 1977 ¢. 29; 1977 ¢. 196 5. 131; 1977 ¢. 418, 427, 447, 1979 ¢. 32 5, 92 (8); 1979 c. 89, 154, 328; 1983 a. 27, 484, 524, 538; 198
a. 303; 1985 a. 304 ss. 3, 155; 1989 a. 31, 192; 1999 a. 182; 2001 a. 109; 2003 a. 35, 265, 266, 327; 2005 a. 177; 2007 a. 1 ss. 2 to 19, 94, 99, 100, 103, 104, 107, 109, 111, 12, -
114, 116, 127, 128; 2007 a. 20. .

-

INS 7-4: S

SECTION 3. 11.60 (4) of the statutes is amen%ed to read:

L 11.60 (4) Except as otherwise provided 1n%%@;§505 (2m) (c) 15. and 16. and (h),

actions under this section may be brought by the board or by the

ation-is-alleged to-—

sses-of this'subsection, apersonotherthan-anatural person

rson’s principal place of operationislocated-within—-,

W -
.that. g:oum;)@
A

History: 1973 c. 334; 1977 ¢. 449; 1979 ¢. 328; 1985 a. 303; 1997 a. 27, 230; 1999 a. 182; 2001 a. 109; 2003 a. 321; 2005 a. 177, 2007 a. 1.

INS 9-20:
v
SECTION 4. 978.05 (2) of the statutes is amended to read:
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978.05 (2) ForrEITURES. Except as otherwise provided by law, prosecute all
state forfeiture actions, county traffic actions and actions concerning violations of
county ordinances which are in conformity with state criminal laws in the courts
within his or her prosecutorial unit and have joint responsibility, together with the

government accountability board, for prosecution of all forfeiture actions arising

3,
SRR

from violations of chs. 5-to 12, subch. III of ch. 13, or subch. III of ch. 19 and-fre

~violations of other-laws arising from or-in relation-to-the-official-functionsof the

“subject, of the investigation-or-any matter that involves.elections, ethics;or tobbying

)

regulationunderchs.5 to 12, subch. IILof ch. 13, or subeh. Il ofeh-19 that are alleged

=that are alleged to occur within his or her

prosecutorial unit unless another prosecutor is substituted under s. 5.05 (2m) (h) or

this chapter or by referral of the government accountability board under s. 5.05 (2m)

ial-unit-if-the-person’s.principal place.of.operation-is-

ol e

-..located-in that prosecutorial un

No. 9608, 207 Wis. 2d

Q116 (5), 9130 (4; 1995 a7

25, 434: 200701 2007 22055, 3927, 9




Section #. 5.05 (2m) (¢) 14. of the statutes is amended to read:

5.05 (2m) (c) 14. If a special investigator or the administrator of the ethics and accountability
division of the board, in the course of an investigation authorized by the board, discovers evidénce
of a potential violation of a law that is not administered by the board arising from or in relation to
the official functions of the subject of the investigation or any matter that involves elections, ethics,

or lobbying regulation, the special investigator or the administrator may present that evidence to the
@00 §w~ ey it

* board. The board may thereupon refer the matter to the appropriate district attorney’

subd. 11.

IR

pisory: 1973 6334 1975 c. 85 93, 1?797% 29;.1977.¢.196-5--131;-1977.¢. 418, 427, 447; 1979 ¢. 32 5. 92 (8);

o 1979C 89 3287 1983 a’27 484, 524, 538; 1985.a..303:.1985.2.304.55-34:155;:1989.a2..3 1.1

RSt s

jkuesel(unx002) Sun-Dec~7-2008  2:14 pm
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{ (4) Actions under this sectio ""aI‘ISng out of an |
i electlon for state ofﬁcw/‘{ggcatemde ”f

is"alleged to have occurreﬁ except as|
. specifi€d in s. 11.38. Actions {inder this section
| arising out of an elect for local office ora

53
&
=N
fon]
a
a’
-t
a
=
§
5
&
o
a
S{‘
5}
&
=
lon
<
=2
6
o
Y
=1
Nel
-

%

% alleged to}
\

Jd If a u@la;mn concerns a d1st i

LI e M~

gi&rney or circuit judge or candidate for{sucE';
. / officelzthe action shall be brought by the
X _attorney general. If a violation concerns the

attorney general or a candidate for such office,

e 441 to brlgg suit J V,Mehal
shall.be-indepndent of

geaeral and need not-be-a'state’ employee at the )}

\Ume of appeintment:
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y N{/j* ] 1 6 1 (f} ) , MK«" PN !

| (2) Except: a&ﬁ‘ovxdad in’s. 11.38 (5), all

prosecmﬁ)ns under this section
3 il .attornev-ofthe. county ...~
e-the violation is alleged to have occurred.
7 ﬁ,&h@,ﬁdlsmgi attorney refuses to act upon a
sworn complaint, or fails to act upon sucha
_complaint within 60 days of the date on which
the complaint is received, the attorney general
“may then conduct the prosecution under this
section. If a violation concems a district e /7 ey
rney or circuit judge or candidate for sych
ofﬁce the prosecution shall be conducted by
the attorney general. If a violation concerns the
_atforney general or a candidate for such office,
the},@merner may appoint a special prosecutor
unders~1411-(2) to conduct the prosecutlon tn ¢
,behalfofthe statg -shall-be—-
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Section #. 12.13 (5) (a) of the statutes is amended to read:

R
poranc

R

12.13 (5) (a) Except as specifically authorized by law and except as provided in par. (b), no inves-
tigator, prosecutor, employee of an investigator or prosecutor, or member or employee of the board

may disclose information related to an investigation or prosecution under chs. 5 to 12, subch. III of

ch. 13, or subch. III of ch. 19 eranyother Taw speeified-in-s.-978.05(1).0r.(2) or provide access to

any record of the investigator, prosecutor, or the board that is not subject to access under s. 5.05 (5s)

to any person other than an employee or agent of the prosecutor or investigator or a member,

employee, or agent of the board prior to presentation of the information or record in a court of law.

jkuesel(unx002) Sun-Dec-7-2008  2:33 pm

™,
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Representative Kessler:
v Vv .

1. Currently, s. 12.13 (5) (a), stats. [created by 2007 Wisconsin Act 1] , prohibits

disclosure of certain investigative and prosecutorial information related to a potential
f\ violation of the elections, ethics;ﬁ)r lobbying regulation laws or other laws arising from

orin relation to the official functions of the subject of the investigation .ﬁguch laws might
7~ include, for example, misconduct in public office. Because this draft changes the venue
and prosecutorial responsibility for actions relatﬁ?g to violations of all these laws to the
venue and prosecutorial responsibility that existed before the enactment of Act 1, I did o b
not think it would make sense to retain the statutory restriction in the election
on access to information relating to the investigation and prosecution of these other
laws. As noted in the analysis, this does not mean that access to the information will
necessarily be open but rather that access to the information will be controlled by other
laws (including common law) that govern generally access to investigative and
prosecutorial information. Please let me know if you would like to see this matter
treated differently.

e
2. 2007 Wisconsin A%t 1 deleted authority for the Milwaukee County Board of Election
Commissioners to bring civil actions to enforce the campaign finance law. This draft
does not restore this authority. Please let me know if you would like to see this treated
differently.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778
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2009 BILL

1 AN ACT to repeal 801.50 (5t), 801.64, 971.19 (12) and 971.223; and to amend
5.05 (1) (), 5.05 (2m) (a), 5.05 (2m) () 4., 5.05 (2m) (c) 11.,5.05 (2m) (c) 14.,5.05

(2m) (i), 5.08, 6.56 (4), 6.56 (5), 11.22 (4), 11.60 (4), 11.61 (2), 12.13 (5) (a), 801.52,
971.225 (1) (intro.), 978.05 (1) and 978.05 (2) of the statutes; relating to: the

[ SEE N I

prosecution and venue for trial of certain offenses by certain state residents.

~ob o et
Analysis by the Legislative Reference Bureazz ‘ 4y S
Under current law, with certain limited exceptions, civil v1olat10ns of the
elections, ethics, and lobbying regulation laws and of all other laws arising from or
in relation to the official functions of the subject of an investigation or any matter
that relates to elections, ethics, or lobbying regulation that are alleged to be
committed” by a resident of this state are prosecuted byg the Government
countability Board or by the district attorney for the prosecutorial unit (in most Ayes-€
,/ cases, the county) where the subject resides.ACriminal v1olat;f~s of thesejTaws are

prosecufed solely by\that district attorney, subject to the same exceptions. Wlth
certain limited exceptions, the trial in any such] prosecutlolibas well as in any <. ¢ |
lobbying license revocation action brought by the board, is held in circuit court for oy

the county where th ysub‘]eo resides. With 81m11ar exceptlons eivil violations of' f?"é‘ 4
N P y ' § ’
E

at.di attoriiey;subjeet-to-the-same-except Wlth smular exceptlons the
trla is held in circuit court for the county where an alleged violation oceurs.
y W 1‘51 { ?¥s§¢ it}”‘”sfé’ﬁ VFC}; 5"*§?§'§'5i"’cf‘$§§g "’f yﬁﬁ b 5’}%’%
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This bill provides, with similar exceptions, that all s’pch civil violations shall be
prosecuted by the board or by the district attorney for tl-?e prosecutorial unit where
an alleged violation occurs, irrespective of theresideney, of the defendant. The bill
also provides, with similar exceptions, that all such cr1m1nal violations of theSalaws’
shall be prosecuted solely by the district attorney for the prosecutorial unit where an

alleged violation occurs, irrespective of the residence of the defendant. In addition,

the bill prmndes with limited exceptions, that the trial in any such,g;osecution as
well as in any lobbying license revocation action brought by the board, shall be held
in circuit court for the county where the alleged violation occurs. Under the bill, the
board has no responsibility for prosecution of any violations other than violations of
the elections, ethics, and lobbying regulation laws.

The bill also deletes a statutory restriction on the disclosure of certain
information related to the investigation or prosecution of laws arising from or in
relation to the official functions of the person who is investigated or prosecuted.
Under the bill, the information may still be withheld if other laws authorize or
require the information to be withheld or if the custodian can demonstrate that the
public interest requires withholding.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 5.05 (1) (¢) of the statutes is amended to read:

5.05 (1) (c) Bring civil actions to require a forfeiture for any violation of chs. 5
to 12, subch. ITI of ch. 13, or subch. ITI of ch. 19 or a license revocation for any violation
of subch. ITII of ch. 13 for which the offender is subject to a revocation. The board may
compromise and settle any civil action or potential action brought or authorized to
be brought by it which, in the opinion of the board, constitutes a minor violation, a
violation caused by excusable neglect, or which for other good cause shown, should
not in the public interest be prosecuted under such chapter. Notwithstanding s.
778.06, a civil action or proposed civil action authorized under this paragraph may
be settled for such sum as may be agreed between the parties. Any settlement made
by the board shall be in such amount as to deprive the alleged violator of any benefit
of his or her wrongdoing and may contain a penal component to serve as a deterrent

to future violations. In settling civil actions or proposed civil actions, the board shall
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treat comparable situations in a comparable manner and shall assure that any

settlement bears a reasonable relationship to the severity of the offense or alleged

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

operationislocated withinthateounty. Whenever the board entersinto a settlement

agreement with an individual who is accused of a civil violation of chs. 5 to 12, subch.
111 of ch. 13, or subch. III of ch. 19 or who is investigated by the board for a possible
civil violation of one of those provisions, the board shall reduce the agreement to
writing, together with a statement of the board’s findings and reasons for entering
into the agreement and shall retain the agreement and statement in its office for
inspection.

SECTION 2. 5.05 (2m) (a) of the statutes is amended to read:

5.05 (2m) (a) The board shall investigate violations of laws administered by the

board and may prosecute alleged civil violations of those laws, directly or through its

agents under this subsection, pursuant to all statutes granting or assigning that

authority or responsibility to the board. Preseeution-of-alleged-eriminal-violations

SECTION 3. 5.05 (2m) (c) 4. of the statutes is amended to read:
5.05 (2m) (¢) 4. If the board reviews a complaint and fails to find that there is

a reasonable suspicion that a violation under subd. 2. has occurred or is occurring,
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the board shall dismiss the complaint. If the board believes that there is reasonable
suspicion that a violation under subd. 2. has occurred or is occurring, the board may
by resolution authorize the commencement of an investigation. The resolution shall
specifically set forth any matter that is authorized to be investigated. To assist in
the investigation, the board may elect to retain a special investigator. If the board
elects to retain a special investigator, the administrator of the ethics and
accountability division shall submit to the board the names of 3 qualified individuals
to serve as a special investigator. The board may retain one or more of the

individuals. If Unless another prosecutor has jurisdiction to prosecute the alleged

violation, if the board retains a special investigator to investigate a complaint

against-a persen-who-is-a-resident-of thisstate alleging a violation under subd. 2.,
the board shall provide to the district attorney for the county in-which-the-person

resides where the violation is alleged to occur a copy of the complaint and shall notify

the district attorney that it has retained a special investigator to investigate the

thatecounty. If another prosecutor has jurisdiction to prosecute the alleged violation,

the board shall provide the copy of the complaint and notification to that prosecutor

or the person having authority to appoint that prosecutor. The board shall enter into

a written contract with any individual who is retained as a special investigator
setting forth the terms of the engagement. A special investigator who is retained by
the board may request the board to issue a subpoena to a specific person or to
authorize the special investigator to request a circuit court to issue a search warrant.
The board may grant the request by approving a motion to that effect at a meeting

of the board if the board finds that such action is legally appropriate.
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SECTION 4. 5.05 (2m) (c) 11. of the statutes is amended to read:
5.05 (2m) (c) 11. If the board finds that there is probable cause to believe that
a violation under subd. 2. has occurred or is occurring, the board may, in lieu of civil

prosecution of any matter by the board, refer the matter to the district attorney for

SECTION 5. 5.05 (2m) (¢c) 14. of the statutes is amended to read:

5.05 (2m) (¢) 14. If a special investigator or the administrator of the ethics and
accountability division of the board, in the course of an investigation authorized by
the board, discovers evidence of a potential violation of a law that is not administered
by the board arising from or in relation to the official functions of the subject of the
investigation or any matter that involves elections, ethics, or lobbying regulation,
the special investigator or the administrator may present that evidence to the board.
The board may thereupon refer the matter to the appropriate district attorney

specified except as otherwise provided in subd. 11.

SECTION 6. 5.05 (2m) (i) of the statutes is amended to read:

5.05 (2m) (i) If the defendant-inanaectionfora- an alleged criminal violation
of chs. 5 to 12, subch. III of ch. 13, or subch. IIT of ch. 19 is concerns a district attorney
or a circuit judge or a candidate for either such office, the action shall be brought by
the attorney general. If the defendantinanactionfora an alleged criminal violation
of chs. 5 to 12, subch. III of ch. 13, or subch. III of ch. 19 is concerns the attorney



w0 W 2 ot s W N

N I T T S T T S S O o S o S e S S S S S
N P T N T ™ S oo TR Jo SR o« SRS B« > SR o ) SRR =S o\ B o B e e

DO
Ot

2009 - 2010 Legislature -6 - LRB-0766/1
JTK:kjf:md

BILL SECTION 6
general or a candidate for that office, the board may appoint a special prosecutor to
conduct the prosecution on behalf of the state.

SECTION 7. 5.08 of the statutes is amended to read:

5.08 Petition for enforcement. In addition to or in lieu of filing a complaint,
any elector may file a verified petition alleging such facts as are within his or her
knowledge to indicate that an election official has failed or is failing to comply with
any law regulating the conduct of elections or election campaigns or proposes to act
in a manner inconsistent with such a law, and requesting that an action be
commenced for injunctive relief, a writ of mandamus or prohibition or other such
legal or equitable relief as may be appropriate to compel compliance with the law.
The Unless another prosecutor has jurisdiction to prosecute the alleged failure to
comply, the petition shall be filed with the district attorney for the county having
jurisdiction to prosecute the alleged failure to comply unders-978.05-(1)-and(2). If

another prosecutor has jurisdiction to prosecute the alleged failure to comply, the

petition shall be filed with that prosecutor or the person having authority to appoint

that prosecutor. The district attorney or other prosecutor may then commence the

action or dismiss the petition. If the district attorney or other prosecutor declines to

act upon the petition or if the district attorney fails to act upon the petition within
15 days of the date of filing, the petitioner may file the same petition with the
attorney general, who may then commence the action.

SECTION 8. 6.56 (4) of the statutes is amended to read:

6.56 (4) After each election, the municipal clerk shall perform an audit to
assure that no person has been allowed to vote more than once. Whenever the
municipal clerk has good reason to believe that a person has voted more than once

in an election, the clerk shall send the person a 1st class letter marked in accordance
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with postal regulations to ensure that it will be returned to the clerk if the elector
does not reside at the address given on the letter. The letter shall inform the person
that all registrations relating to that person may be changed from eligible to
ineligible status within 7 days unless the person contacts the office of the clerk to
clarify the matter. A copy of the letter and of any subsequent information received
from or about the addressee shall be sent to the district attorney for the county where

the personresides any potential violation occurs and the board.

SECTION 9. 6.56 (5) of the statutes is amended to read:

6.56 (5) Whenever any letter or postcard mailed under this section is returned
undelivered, or whenever the U.S. postal service notifies the clerk of an improper
address which was apparently improper on the day of the election or whenever it
otherwise appears that a person has voted who is not qualified or has voted more
than once in an election, and the person has been permitted to vote after
corroboration was made under s. 6.55 (2) or 6.86 (3) (a) 2., the name of the

corroborator shall also be provided to the district attorney for the county where the

persen-resides any potential violation occurs and the board.

SECTION 10. 11.22 (4) of the statutes is amended to read:

11.22 (4) Notify the board and the district attorney;-er-the-attorneygeneral
where appropriate-unders-5.05-(2m)-(); in writing, of any facts within the filing

officer’s knowledge or evidence in the officer’s possession, including errors or
discrepancies in reports or statements and delinquencies in filing which may be
grounds for civil action or criminal prosecution. The filing officer shall transmit a
copy of such notification to the board. The board and the district attorney or the
attorney general shall advise the filing officer in writing at the end of each 30-day

period of the status of such matter until the time of disposition.
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SECTION 11. 11.60 (4) of the statutes is amended to read:

11.60 (4) Except as otherwise provided in ss- s. 5.05 (2m) (¢) 15. and 16. and (h),

5.08,-and-5.081; actions under this section may be brought by the board or by the
district attorney for the county where the defendantresidesor ifthe-defendantisa

that-county violation is alleged to have occurred. If a violation concerns a district

attorney or circuit judge or candidate for either such office, the action shall be

brought by the attorney general. If a violation concerns the attorney general or a

candidate for such office, the board may appoint special counsel to bring suit on
behalf of the state.

SECTION 12. 11.61 (2) of the statutes is amended to read:

11.61 (2) Except as otherwise provided in ss: s. 5.05 (2m) (¢) 15. and 16. and (i),

5.08.and 5.081; all prosecutions under this section shall be conducted by the district

attorney for the county where the defendant-resides—or—if-the—defendant—is—a

that-eounty violation is alleged to have occurred. In addition to the remedy provided

in s. 5.05 (2m) (c) 15. to 17.. if the district attorney refuses to act upon a sworn

complaint, or fails to act upon such a complaint within 60 days of the date on which
the complaint is received, the attorney general may then conduct the prosecuﬁon

under this section. If a violation concerns a district attorney or circuit judge or

candidate for either such office, the prosecution shall be conducted by the attorney
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general. If a violation concerns the attorney general or a candidate for such office,

the board may appoint a special prosecutor to conduct the prosecution on behalf of

the state.

SEcCTION 13. 12.13 (5) (a) of the statutes is amended to read:

12.13 (5) (a) Except as specifically authorized by law and except as provided
in par. (b), no investigator, prosecutor, employee of an investigator or prosecutor, or
member or employee of the board may disclose information related to an
investigation or prosecution under chs. 5 to 12, subch. III of ch. 13, or subch. III of
ch. 19 oer-any otherlawspecified-in5-978.05(1)-er(2) or provide access to any record
of the investigator, prosecutor, or the board that is not subject to access under s. 5.05
(5s) to any person other than an employee or agent of the prosecutor or investigator
or a member, employee, or agent of the board prior to presentation of the information
or record in a court of law.

SECTION 14. 801.50 (5t) of the statutes is repealed.

SECTION 15. 801.52 of the statutes is amended to read:

801.52 Discretionary change of venue. The court may at any time, upon

its own motion, the motion of a party or the stipulation of the parties, change the

venue to any county in the interest of justice or for the convenience of the parties or
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BILL SECTION 15
of a-criminal trialunders.971.22. This section does not apply to proceedings under
ch. 980.

SECTION 16. 801.64 of the statutes is repealed.

SECTION 17. 971.19 (12) of the statutes is repealed.

SECTION 18. 971.223 of the statutes is repealed.

SECTION 19. 971.225 (1) (intro.) of the statutes is amended to read:

971.225 (1) (intro.) In lieu of changing the place of trial under s. 971.22 (3) e
971.223, the court may require the selection of a jury under sub. (2) if:

SECTION 20. 978.05 (1) of the statutes is amended to read:

978.05 (1) CRIMINAL ACTIONS. Except as otherwise provided by law, prosecute

all criminal actions before any court within his or her prosecutorial unit and-have

unless another prosecutor is substituted under s. 5.05 (2m) (i) or this chapter or by

referral of the government accountability board under s. 5.05 (2m) (c¢) 15. or 16. Fer

SECTION 21. 978.05 (2) of the statutes is amended to read:
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978.05 (2) FORFEITURES. Except as otherwise provided by law, prosecute all
state forfeiture actions, county traffic actions and actions concerning violations of
county ordinances which are in conformity with state criminal laws in the courts
within his or her prosecutorial unit and have joint responsibility, together with the

government accountability board, for prosecution of all forfeiture actions arising

from violations of chs. 5 to 12, subch. III of ch. 13, or subch. III of ch. 19 and-frem

committed by-a-nenresident-of this-state; that are alleged to occur within his or her

prosecutorial unit unless another prosecutor is substituted under s. 5.05 (2m) (h) or

this chapter or by referral of the government accountability board under s. 5.05 (2m)

(END)
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Representative Kessler:

1. Currently, s. 12.13 (5) (a), stats. [created by 2007 Wisconsin Act 1], prohibits
disclosure of certain investigative and prosecutorial information related to a potential
violation of the elections, ethics, or lobbying regulation laws or other laws arising from
orin relation to the official functions of the subject of the investigation. Such laws might
include, for example, misconduct in public office. Because this draft changes the venue
and prosecutorial responsibility for actions relating to violations of all these laws to the
venue and prosecutorial responsibility that existed before the enactment of Act 1, I did
not think it would make sense to retain the statutory restriction in the election laws
on access to information relating to the investigation and prosecution of violations of
these other laws. As noted in the analysis, this does not mean that access to the
information will necessarily be open but rather that access to the information will be
controlled by other laws (including common law) that govern generally access to
investigative and prosecutorial information. Please let me know if you would like to
see this matter treated differently.

2. 2007 Wisconsin Act 1 deleted authority for the Milwaukee County Board of Election
Commissioners to bring civil actions to enforce the campaign finance law. This draft
does not restore this authority. Please let me know if you would like to see this treated
differently.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778
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