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1 AN ACT to amend TT9NY) (a), 115.80 (1) (a) 2., 115.80 (2m) (a) and 115.80 (2m)
2 (e); and to create 115.76 (13m), 115.76 (16m), 115.7825, 115.787 (2) (i), 115.80
3 (1) (a) 1m. and 118.305 of the‘statutes; relating to: the use of physical
4 restraints and timeouts in schools.
Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.
For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.
The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
5 SECTION 1. 115.76 (13m) of the statutes is created to read: ()
(E} 115.76 (13m) “Physical restraint” has the meaning given in s. 118.305 (1) (L),
7 SECTION 2. 115.76 (16m) of the statutes is created to read:

115.76 (16m) “Timeout” has the meaning given in s. 118.305 (1)@7& (P‘)

SECTION 3. 115.7825 of the statutes is created to read:
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SEcTION 3

115.7825 Behavioral intervention plan and funectional behavioral
assessment. (1) BEHAVIORAL INTERVENTION PLAN. (a) The local educational agency
shall ensure that a behavioral intervention plan is prepared for a child with a
disability who has not responded to the behavioral approaches specified in the child’s
individualized education program or who exhibits any of the following behaviors:

1. Assaultive or self-injurious behavior.

2. Behavior that causes property damage.

3. Behavior that significantly interferes with the implementation of the child’s
individualized education program.

(b) Abehavioral intervention plan prepared under this subsection shall include
all of the following:

1. Baseline information about the behaviors of the child that are of a type
described in par. (a) 1. to 3. obtained through the functional behavioral assessment
conducted under sub. (2).

2. Intervention strategies to be used to minimize the occurrence of each
behavior identified in subd. 1.

3. Recommendations for teaching and reinforcing appropriate alternative and
adaptive behaviors.

4. Criteria to determine the effectiveness of the interventions under subd. 2.
and the alternative and adaptive behaviors under subd. 3. The criteria under this
subdivision shall measure the frequency, duration, and intensity of each behavior
identified under subd. 1.

5. A schedule for monitoring and reporting on the implementation and
effectiveness of the plan prepared under this subsection. The monitoring required

under this subdivision shall identify any indirect or collateral effects of the use of
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aversive interventions on the child with a disability, including increases in

aggressive or escape behaviors, health-related effects, and emotional reactions. X

b ek e b 5 5 Lk e e 15 e erne,

6. If given as provided under par. (c) parental consent 1n ertlng, to use \

physical restraint or timeout. \ i : ..W_J
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(c) A behavioral intervention plan may @;uthorlze the use of physical
consictert with the vayuivemees under 1185305 1 v
restraint or timeout on a child with a dlS ythe child’s parent consents in

writing as provided under this paragraph. The local educational agency shall

provide the parent with a copy of the ertten consent and shall retain § )
or igi Nl 3

[wrltten consent in its records for the child. Consent under this paragraph is valid

for 12 months beginning on the date on which consent is given unless withdrawn by
the parent of the child. A parent may withdraw consent at any time for any reason.
To obtain consent under this paragraph, the local educational agency shall do all of
the following:

1. Provide the parent with specific, complete, and accurate information in the
parent’s native language about all of the following:

porposes for whicy the wil L(j}a{
a. The Genefits oﬁeuthorlzlng the 1se oPphysical restraint or tlmeou(
<

b. The manner in which physical restraint or timeout may be administered.

¢. Any expected side effects or risks of side effects from the use of physical
restraint or timeout.

d. Alternative behavioral management techniques that may be used prior to
or instead of physical restraint or timeout.

e. Any possible or probable consequences of withholding consent to use physical
restraint or timeout.

f. The period for which consent is effective and the fact that the parent may

withdraw consent at any time for any reason.
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W 4@ 5l at least 24 hrowrs £ ‘,
\f{ @’/ Provide the parent with sufficient time/to review and consider the

information presented under §ubd) I.EQd to ask questions before requesting the o
v

parent to give consent. subdso b %

(2) FUNCTIONAL BEHAVIORAL ASSESSMENT. (a) The local educational agency shall
arrange for a functional behavioral assessment to be conducted for each child with
a disability for whom a behavior intervention plan is required under sub. (1). The

functional behavioral assessment shall establish a baseline measure of the child’s

behaviors that are of a type described in sub. (1) (a) 1. to 3. and shall contain all of

the following information:

10 1. A description of each behavior in concrete terms.
11 2. The frequency and duration of each behavior described in subd. 1. and the
12 manner in which the behavior changes in intensity over the course of the day or with
13 changes in variables including the child’s activity or setting or the presence of others.
f'ém'ﬁé'aﬂfé&o«f iﬂducfsij
@ 3. An identification of the/contextual, cognitive, and affective factors that
| 15 contribute to each behavior described in subd. 1.
16 4. Ahypothesis describing the purpose the behavior described in subd. 1. serves
17 for the child, the conditions under which the behavior described in subd. 1. usually
18 occurs, and the probable actions or inactions of others that serve to perpetuate the
19 behavior, provided in sufficient detail that the hypothesis may form the basis for
20 recommendations to include in a behavioral intervention plan prepared under sub.
21 (1).
22 (b) A functional behavioral assessment conducted under this section shall be
23 based on multiple sources of data, including information obtained from direct

24 observation of the child with a disability by the child’s teachers and related service
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A

>
@ providers, information obtained from the child é the child’s parent,(and a review

of the child’s pupil records. and ary relevant corm)o

SECTION 4. 115.787 (2) (i) of the statutes is created to read:

115.787 (2) (i) If required under s. 115.7825, a behavioral intervention plan.

SEcTION 5. 115.797 (1) (a) of the statutes is amended to read:

115.797 (1) (a) “Dispute” means any disagreement between parties concerning
the proposal or refusal to initiate or change the evaluation, individualized education

program or educational placement of a child with a disability or the provision of a free

appropriate public education to or the use of physical restraint or timeout on such
achild. “Dispute” includes any such disagreement between parties that arises before
the filing of a request for a hearing under s. 115.80 or in which other processes,
including a hearingunder s. 115.80 or litigation, have been requested or commenced.

SEcCTION 6. 115.80 (1) (a) 1m. of the statutes is created to read:

115.80 (1) (a) 1m. A parent, or the attorney represgg"gglg} etil]% Schaicl(%;ﬂcn}ay file a
written request for a hearing within one year after th%éuse by the local educational
agency of physical restraint or timeout on the parent’s child, except that, if the local
educational agency has not previously provided the parent or the attorney
representing the child with notice of the right to request a hearing under this
subdivision, he or she may file a request under this subdivision within one year after
the local educational agency provides the notice. The division shall develop a model
form to assist parents in filing a request under this subdivision.

SECTION 7. 115.80 (1) (a) 2. of the statutes is amended to read:

115.80 (1) (a) 2. The parent, or the attorney representing the child, shall
include in the request under subd. 1. or 1m. the name of the child, the address of the

residence of the child, the name of the school the child is attending, a description of

trectre, yrwéde,cr of .eLtjg,L{Eg/)\
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SECTION 7

the nature of the problem of the child relating to the proposed or refused initiation

or change or the use of physical restraint or timeout, including facts relating to the

problem, and a proposed resolution of the problem to the extent known and available
to the parents at the time.

SECTION 8. 115.80 (2m) (a) of the statutes is amended to read:

115.80 (2m) (a) Except as provided in par. (c), within 15 days of receiving a
request for a hearing under sub. (1) (a) 1. or 1m. and before the hearing is conducted,
the local educational agency shall convene a meeting with the child’s parents and the
relevant members of the individualized education program team who have specific
knowledge of the facts identified in the hearing request. At the meeting, the child’s
parents shall discuss the hearing request and the facts that form the basis of the
request and the local educational agency may resolve the issues.

SECTION 9. 115.80 (2m) (e) of the statutes is amended to read:

115.80 (2m) (e) If the local educational agency does not resolve the issues
presented by the hearing request to the satisfaction of the child’s parents within 30

days of receipt of the request, the hearing requested under sub. (1) (a) 1. or 1m. may

occur.

SECTION 10. 118.305 of the statutes is created to read:

118.305 Use of positive behavioral interventions and supports and
aversive interventions. (1) DEFINITIONS. In this section:

(a) “Aversive intervention” means deliberate action, including physical
restraint, seclusion, and timeout, taken by a school employee to establish a negative
association between certain behaviors and the deliberate action.

(b) “Behavioral intervention plan” means a plan developed under s. 115.7825

(D).
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1 (c) “Child” has the meaning given in s. 115.76 (3).
2 (d) “Child with a disability” has the meaning given in s. 115.76 (5). J
b 3 (e) “Deescalation” means the withdrawal of a stimulus from, or introduction of
4 a stimulus to, a situation in order to cause the situation to be more controlled and
5 calm and less dangerous.

»=+*NOTE: Is this definition necessary? Deescalate is defined to mean “decrease in
intensity, magnitude, amount, or the like.” The definition proposed for de-escalation by
the drafting instruction seems more limited. For example, is the withdrawal or

L presentation of a stimulus the only way to bring a situation into control? Would it be

acceptable to use “deescalate” (defined not in the bill but using the common dictionary
definition) wherever “deescalation” is proposed to be used?

¥ @ (&) @ “Emergency” means a situation in which it is necessary to control a pupil’s

7 spontaneous or unpredictable behavior when that behavior poses a clear and present
8 danger of serious physical harm to the pupil or to others and cannot be immediately
9 controlled by a less restrictive technique than the one used by a school employee
10 certified under sub. (4) (c). “Emergency” does not include a situation in which a pupil
11 uses profanity or threatens physical harm to himself or herself or others unless the

12 pupil demonstrates a means of carrying out the threat.
@ (’[) “High degree of negligence” means criminal negligence, as defined in s.
14 939.25 (1).
@ (97 @ “Individualized education program” has the meaning givenins. 115.76 (9).
x (16) ( L») “Local educational agency” has the meaning given in s. 115.76 (10).

e @ ({) @ “Mechanical restraint” means a device that restricts a pupil’s freedom of

18 movement or normal access to a portion of his or her body and that the pupil cannot
19 easily remove. “Mechanical restraint” does not include a protective or stabilizing
20 device that is prescribed by a health care professional for a child with a disability in

21 accordance with the child’s individualized education program.
(:
X @ \)) @ “Parent” has the meaning given in s. 115.76 (12).
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W)
X @ ( @ “Physical restraint” means a restriction imposed by a person that
immobilizes or reduces the ability of a pupil to freely move his or her arms, legs, or
head. “Physical restraint” does not include briefly holding a pupil to calm or comfort
the pupil, holding a pupil’s hand or arm to escort the pupil safely from one area to
another, or intervening in a fight.
Q’ ) \L@ “Positive behavioral interventions and supports” means a set of

evidence-based practices used to organize teaching and learning environments and

experiences for a pupil which facilitate the pupil’s successful self-awareness,

=
coooq@cn.hoa

self-management, and engagement with others and with the learning process.

( mes e operated |y, ou <chooldishvick

X @ “@ “School”d schoc% a charter school, a private school in which
11 a child with a disability is enrolled as provided in s. 115.77 (1m) (d), a private school

@ participating in the program under s. 119.23, and a(county children with disabilities
school opersied by o

13 education board.
«=+NOTE: The definition of school uses the word “includes” rather than “means.” ‘
Includes is broader, indicating that the list is not exclusive, whereas “means” is more

restrictive. Is that intentional? This question is relevant to the following questions:

1. Did you intend s. 118.305 to apply to a private school not specifically identified
in the definition of “school,” such as a private school in which no children with disabilities
are enrolled or which is not participating in the Milwaukee Parental Choice Program?

2. Why is “county children with disabilities education board” (board) included in
the definition of “school”™ Although the board may operate a school or program, it is not
in itself a school, correct?

3. Should the definition of “school” make reference to an institution or facility
operated by DHS or a Type 1 juvenile correction facility or Type 1 prison operated by
DOC? These institutions are required to seek approval of a timeout room under sub. (6)
(b). Note that if any of these particular facilities are included in the definition of “school,”
the terms, “school day” and “school employee” take on much broader meanings. Would
you need to modify these definitions?

Please also consider whether the prohibitions on seclusion would need to be
modified if these facilities are included in the definition of “school.” For that matter,
please consider whether the provisions of section 118.305 need to be referenced in the

~—-w_i____chapters governing the treatment of 1nst1tut10nahzed puplls by DHS and DOC.

P e e cied
(03\,87(:_1;86'1 day” means any day during which a pupilfis in n attendance at a school

v e 1 Use
or a school-sponsored event or program. 1 ot phy<ico! 'fi*f“"‘* of o e ok 17 Used
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) Q_@ “School employee” includes a person who is under contract with a school.
(o) \L@ “Seclusion” means a behavioral control technique that involves placing a
pupil in a setting from which the pupil is incapable of leaving.

( P> @ “Timeout” means a behavioral management technique administered by a
school employee that involves the separation of a pupil from his or her class and the
placement of the pupil in a timeout room.

ﬂg) @‘ﬁmeout room” means an enclosed setting}sed for timeout and from which
a pupil is capable of leaving. Dor other i folided avea thot s pot a

('&5(/%"’\ /\-H«\af (s
(2) SCHOOL-BASED RESOURCE ON POSITIVE BEHAVIORAL INTERVENTIONS AND

X
wm@mm@w@,g

10 SUPPORTS. (a) Each school shall identify at the beginning of each school year at least
11 one school employee who shall serve as a school-based resource on positive
12 behavioral interventions and supports. The employee identified under this

13 paragraph shall do all of the following:

14 1. Maintain celatlo'nder sub. (4) (¢).

N e

— .
16 3.  Assist other school employees to implement positive behavioral
17 interventions and supports and safely and appropriately administer physical

@ restraint and timeou% n the prenn®lavtlonzed oder i echon
19 (b) The department shall establish by rule an advanced, evidence-based
20 training program to be completed by the school employees identified under par. (a).
21 The department shall certify in writing a school employee who successfully
22 completes the training program under this paragraph and demonstrates proficiency
23 in the safe, effective, and appropriate use of each behavioral control technique
24 addressed by the training program.

>
N"TE W(” Cc/hﬁcwh()ﬂ Jader Hs //A/aﬁﬂ-?l? be [VM‘”C"Jf ’ 0/’ W‘/g"l‘ tffc

Sckcol buged yerodce peton periodigll, redew Hht (erhFGROA 2 WL wil) be
CQAAA.’)\O/\S for ftm/n-\ 05;\@/%@& M°Fo/ Ckz«u«,!e" bk e ™ perton Cowsgletc
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(3) SECLUSION AND USE OF CERTAIN SUBSTANCES PROHIBITED; PROHIBITED TYPES AND

USES OF PHYSICAL AND MECHANICAL RESTRAINT. (a) No school employee may use

seclusion on a pupil.

(b) No school employee may release noxious, toxic, caustic, or otherwise

R
unpleasant substances nearpupil.

(c) No school employee may use physical restraint on a pupil if the physical

restraint does any of the following:

1. Fails to give adequate attention and care to the pupil’s head.

2. Places pressure or weight on, or causes the compression of, the chest, lungs
sternum, diaphragm, back, or abdomen of the pupil.

3. Obstructs the pupil’s circulation or the ability of the pupil to breathe.

4. Intentionally causes pain.

5. Subjects the pupil to ridicule, humiliation, or emotional trauma.

’

(d) Noschool employee may use physical restraint or timeout to punish a pupil,

for the convenience of the employee or other school employees, or because there is an

insufficient number of school employees, and no school employee may threaten the

use of physical restraint or timeout to obtain a pupil’s cooperation or otherwise obtain

control over a pupil’s behavior.

>
&

b-4

At

(e) No school employee may use a therapeutic device intended for physical

therapy or occupational therapy as a mechanical restraint.

@ X () J-@ No school employee may use a mechanical restrairitjffﬂéss the school within

ich the school employee works is located within a mental health or correctional

facility or is a residential care center for children and youth, as defined in s. 48.02
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@ (4) (PHYSICAL RESTRAINT AND TIMEOUT AUTHORIZED; TRAINING AND CERTIFICATION
@ REQUIRED/ (a) No school employee may use physical restraint on a pupil or impose
mise timeout unless that employee has bee certified by the
4 department under this subsection. <
5 (b) The department shall establish by rule an evidence-based training program
6 that includes instruction in all of the following:
7 1. Positive behavioral interventions and supports, alternatives to the use of
8 physical restraint and timeout, and techniques for relationship building, the
9 deescalation of problem behaviors, crisis prevention, and crisis intervention.
10 2. The safe, effective, and appropriate use of timeout, including instruction in

11 all of the following:

12 a. How to identify an emergency that may indicate the need for timeout.

13 b. Methods for evaluating the risk or danger of physical harm in specific
14 situations in order to determine whether timeout is warranted.

15 c. The effect of timeout on a pupil.

16 d. Reporting requirements when timeout is used.

17 e. Procedures for investigating and resolving complaints regarding the use of
18 timeout.

19 3. The safe, effective, and appropriate administration of physical restraint,
20 including instruction in all of the following:

21 a. How to identify an emergency that may indicate the need for the use of
22 physical restraint.

23 b. Methods for evaluating the risk of harm in specific situations in order to
24 determine whether the use of physical restraint is warranted.

25 c. The effects of the use of physical restraint on a pupil.
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e /(@ Reporting requirements when physical restraint is used.

£ (&) Procedures for investigating and resolving complaints regarding the use of

physical restraint. iccur o Cel hficake o

(c) The department shall ¢ertily in writingla person who successfully completes

the training program required under this subsection and demonstrates proficiency
in the safe, effective, and appropriate use of each behavioral control techm'qug
addressed by the training program. Certification under this subsection @%ﬁi&s
fow 24 months. The department shall renew the certification

of any person who requests renewal and meets the requirements of this subsection.
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o Clild with @ difedoitiing g Cch
use physical restraint on that in an emergency if

(56) USE OF PHYSICAL RESTRAINT. (a) 1. Before any school employee may use
physical restraint on any pupil, the school principal or his or her designee shall
provide the pupil’s parent with a description of any physical restraint that might be
used.

2. The use of physical restraint shall require the presence of at least 2 school
employees certified under sub. (4) (c).

(b) A school employee certified under sub. (4) (¢) may, after reviewing and

considering any known medical, developmental, or psychological limitations of a
id

€ Lot

1. Other less intrusive interventions, including positive behavioral
interventions and supports, constructive, non-physical deescalation, and
_ . childe
restructuring of the chool environment, have failed or been deemed
The
> F

2. @or a child with a disability whose) individualized education program L

inappropriate.

includes a behavioral intervention planﬁle child’s individualized education)

of Hhe cLifd
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L s . . . .
-+~ jg; @ permlts the use of physical restraint and the child’s parent has consented
_‘i‘ E % 2 in writing to the use of physical restraint in the circumstances under which physical
| \«Q ’i ,E“ 3 restraint is proposed to be used.
WY B
Tl 4 x (¢) (c) 1. Except as provided in subd. 2., a school employee who uses physical ~
) ;é {[ \(O o Sopped as soon as the Purr!c?”ﬂj
- restraint on a pupil shal] énsure that physical restraint isaused for no more than v be s
9 ' an {00 e
T % , : Sa” i ukee] i
EWE f 15 minutes totalfor 5 minutes after the pupil ceases the behavior giving rise) 4
AN g k % P ot 15
SEEVRA: N . . ~ '
;% S *“@.?}7 (totheuse of physical restrain
38,2
PESR-N @ 2. If the school employee determines that the use of physical restraint on a pupil Vc}
g3yl A before theend & +he 15 minudce aw\qo,;oc;ij i
/ g‘% ;é é 9 may need to exceed 15 minutes, he or she shall A:ommunicate with the school-based T
¥ ¥T2>780 resource person identified under sub. (2), who shall evaluate the need for éxtending >
<3 ,
&9 g\*"% for oo Hhan 15 minuter —
%%5’;%&\ 1 the use of physical restraint on the pupil/(and obtain the approval of the school g @
B < . o\l 2 principal or his or her designee prior to authorizing the school employee to €xtend | ~ §
MR N g For vo0re dhan < .
? %“% _;i? CS é@ use @i-h/ysical restraint15 minutes. The school employee shall comply € 3
SR ‘ : .
E & ‘;{gz é 4 with any directives issued by the school principal or his or her designee concerning s
1 b2 S d b :
g %"&‘5,‘%5 the continued use of physical restraint. — T
T ey A
o m3 e &=
{iﬂ,}ijé 16 X (e) A school employee who uses physical restraint on a pupil who uses sign \g\\ 3
- ¢ G’ ) ’
S O
@T//‘“ 17 language or an augmentative mode of communication as the pupil’s primary mode X %
%
' ; . . . . . ]
:‘; 18 of communication shall permit the pupil to have his or her hands free of physical % i
\ S5
iyl 19 restraint for brief periods throughout the duration of the use of physical restraint for (;, )
- 20 the purpose of communication, unless the school employee determines that such 2 i
= A
L ' . . . S
i’%‘ 21 freedom appears likely to result in harm to the pupil or to others. TA
R . e
J\"“\ 22 XY (6) USE OF TIMEOUT. (a)el. A school employee certified under sub. (4) (¢) may, : é
U — N
23 rﬁ rreviewing and cg)nsidering any known medical, developmental, or psychological 3 §
24 11 limitations of a pupil"\Who 1S N0 with a disability, use timeout on that pupil i{ ;
YA
25 | only if other less intrusive interventions, including positive behavioratt é o
‘ e
°

;/' 2
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( e
? [and supports, constructive, non-physical deescalation, and restructuring of the J

b S

pupil’s school environment, have failed or been deemed inappropriate.

@school employee certified under sub. (4) (c) may, after reviewing and
(b ?MCP% or prvided m B (Ll ha
considering any known medical, developmental, or psychological limitations of a

1
2
3
4
é/ pupil who is a child with a disabiTi@, use timeout on that pupil@ if both of the
6
A
8
9

b L
following apply: W
|
O Other less intrusive interventions, including positive behavioral

interventions and supports, constructive, non-physical deescalation, and

restructuring of the pupil’s school environment, have failed or been deemed

) . ( , Ry oy
— ) 10 Inappropriate. c 2 %5, o éL,g d Wik a ﬁgz,ugfgi‘j ﬁ\ He CL\« !3«5
\ @ (b. The pupil’s)individualized education program includes a behavioral
\ — childl
T 12 intervention plan, theindividualized education program permits the use of
|-
‘% 13 timeout, and the child’s parent has consented in writing to the use of timeout in the
L~
< 14 circumstances under which timeout is proposed to be used.
7N, W .
X @m No school employee may use a room as a timeout room unless the room
16 has been approved for that use by the school district if the room is located in a school

@ operated, or a charter school established, by the school district@artment of

@ \Q-rh;alth services if the room is located in an institution or facility operated by the
(1:\; department of health services, the department of corrections if the room is located

@? in a Type 1 juvenile correctional facility, as defined in s. 938.02 (19), or a Type 1

@ kp\rison, as defined in s. 301.01 (5),8 or the state superintendent if the room is located

22 in a charter school established under s. 118.40 (2r), a private school in which a child

23 with a disability is enrolled as provided in s. 115.77 (1m) (d), or a private school

@ participating in the program under s. 119.23. The school distric@gpartment ofbe__

@ %alth services, department of corrections) or department of public instruction shall
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SECTION 10

1 require as a condition for approval that a photograph of the room be submitted with
2 the request for approval. No room may be approved as a timeout room unless the

3 room satisfies all of the following:
/@ x b \6@ It is free of fixtures, electrical outlets, exposed wiring or other objects that
5 could be used by the pupil to harm himself or herself or others and is designed so that

6 the pupil cannot climb up or upon the walls.

<
>

. 35}@ It has an area of at least 48 square feet and a ceiling height that is comparable
8 to the height of the surrounding room or rooms.

f@) > '5@, \e@ It complies with all state and county fire and safety codes and is equipped

10 with adequate lighting and ventilation.

(11 x 4}%@) It affords the school employee with the means to hear and see the pupil at

12 all times.

’i }3} X '?‘»f@lf the timeout room is fitted with a door, the door either has a solid, wood core
14 construction or is constructed of steel.
15 2. Before a school employee may place a pupil in a timeout room identified

16 under subd. 1., the school principal or his or her designee shall provide the parent

e 8

ol 17 of the pupil with an opportunity to see and enter the room. L
5.{ X 18  (e) JL@ 1. Except as provided in subd. 2., a school employee who uses tim ona -,
, (Shopped guporm as Soon asthe Pu qﬁ@ﬁ(ﬁhﬁwmwﬁ e
_g @ pupil shall ensure that timeout i%fsga’ for no more than@hie lesser 6§15 minutes total {4 <
] ~ Nl
: § \ 20 @Fﬁlﬂinutes after the pupil ceases presenting the behfwlor or behaviors giving rise::‘)
% 21 ttg the use of the timeout. n any Ja:j
, \4 22 2. Ifthe school employee determines that the use of timeout on a pupil may need
3 A before dhe evd oF Yoo 15 minfteS aptharized Wnder Gibdo 167
23 to exceed 15 minutes, he or she shall tommunicate with the school-based resource

24 person identified under sub. (2), who shall evaluate the need for the use
25 O%P timeoui?and obtain the approval of the school principal or his or her designee
o

‘&)( rmove ‘Hﬂoy\ 15 M\\mj‘;‘e‘{
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(=%
prior to authorizing the school employee to use @ﬁ) timeou 15
¢ more Henn

minutes. The school employee shall comply with any directives issued by the school
principal or his or her designee concerning continued use of the timeout.

(7) PARENTAL NOTIFICATION AND REPORTING FOLLOWING USE OF PHYSICAL RESTRAINT
OR TIMEOUT. (a) The school principal or his or her designee shall make reasonable
efforts to orally notify the parent of a pupil when any of the following occur as soon
as practicable but in no event later than the end of the §choolday of the occurrence:

1. Physical restraint has been used on the pupil.

2. For a pupil who does not have an individualized education plan, the pupil has
been placed in a timeout room.

3. The pupil has been placed in a timeout room for more than 15 minutes.

4. The pupil has been placed in a timeout room 2 or more times within any
3-hour period.

(b) The school employee who uses physical restraint or timeout in any of the
occurrences identified in par. (a) shall, within 24 hours after the occurrence, submit
a written report containing the following information to the school principal or his
or her designee, which report shall be retained by the school for review by the
department:

1. The date, time, and duration of the use of physical restraint or timeout.

2. A description of the actions of the pupil before, during, and after the
occurrence, including a discussion of the pupil’s feelings about and reactions to the
occurrence.

3. A description of any other relevant events preceding the use of the physical
restraint or timeout, including the justification for initiating the use of physical

restraint or timeout.
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4. The names of the school employees involved in the occurrence.

5. A description of the actions of the school employees under subd. 4. before,
during, and after the occurrence, including a discussion of the reactions of the school
employees to the occurrence.

6. A description of any interventions used prior to the use of the physical
restraint or timeout.

7. If physical restraint was used, a description of the physical restraint used,
including any hold used and the reason the hold was necessary.

8. A log of the pupil’s behavior during the use of the physical restraint or
timeout, including a description of any interaction between the pupil and the school
employees.

9. A description of any injuries sustained by, and any medical care
administered to, the pupil, school employees, or others before, during, or after the use
of the physical restraint or timeout.

10. A description of any property damage associated with the occurrence.

11. A description of future actions to be taken to control the pupil’s problem

behaviors.

12. The name and position of the school employee completing the report.
(¢) The school principal or his or her designge shall, within 24 hours after the

occurrence of any of the events identified under par. (a), send or transmit by 1st class

mail or electronic mail or facsimile transmissigh to the pupil’s parent the information

contained in the report prepared under parpgraph (b). Each report prepared under
this paragraph shall be retained by the school for review by the department.
(d) Annually and upon the request of the department, each school district,

operator of charter school, the governing body of each private school in which
"o
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a child with a disability is enrolled as provided in s. 115.77 (1m) (d), the governing

body of each private school participating in the program under s. 119.23,(and each
local educational ageﬁcy shall submit to the department a written report containing
a summary of the occurrences identified in par. (a) for which a report was prepared
under par. (b). The information reported under this paragraph shall include all of
the following:

»«*NOTE: Should county children with disabilities education boards be required to
@it annual reports under this paragraph? What about an institution or facility

operated by DHS or a Type 1 juvenile correction facility or Type 1 prison operated by
DOC?

1. The name of the school at which the occurrence occurred.

2. The name of the school employees present before, during, and after the
occurrence.

3. The number of occurrences involving a child with a disability.

4. The duration of the use of physical restraint for each occurrence involving
the use of physical restraint.

5. The number of timeouts for which a report was required and the duration
of each such timeout.

6. The number and a description of any injuries related to each occurrence.

7. Evidence that the parent of each pupil on whom physical restraint or timeout
was used was notified as required under this subsection.

(8) PROCEDURES FOR REVIEW OF USE OF PHYSICAL RESTRAINT AND TIMEOUT. (a) Each

- 7
school district, each local educational agency, each operator of a charter school, the

governing body of each prlvate school j
.l NS ERY &~ 2|
as provided in s. 115.77 (lm) (d),(and the governing body of each private school

ith a disability is enrolled

participating in the program under s. 119.23 shall establish a procedure for

reviewing each occurrence identified in sub. (7) (a). The parent of a pupil on whom
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physical restraint or timeout was used shall be notified in writing of the date, time,
and location of the review at least 10 days before the review is to be held and invited
to attend the review.

(b) A review conducted under this subsection shall be attended by the
school-based resource person identified under sub. (2), /(;\gi;ool employees involved in
the occurrence, and other persons identified by the school-based resource person.
The review shall include all of the following:

1. The review by school employees involved in the occurrence of the
circumstances before, during, and after the use of physical restraint or timeout to
determine all of the following:

a. Whether proper procedures were followed and whether procedures need to
be modified in future occurrences.

b. Whether alternative strategies for controlling the situation were utilized.

c. Whether the parent of the pupil was notified as required under sub. (7) (a).

d. The need for communication with or counselling of any pupil who witnessed
the use of physical restraint or timeout.

2. For a pupil who is not a child with a disability, all of the following:

a. A review of the effectiveness of the use of the physical restraint or timeout.
Upon completion of the review under this subd. 2. a., the school employees involved
in the occurrence shall work with the parent of the pupil, the school-based resource
person, and other appropriate persons to prepare a written individual behavior plan
for the pupil that provides for the use of other, specified interventions or the
continued use of the intervention used previously.

b. A determination as to whether the pupil should be evaluated under s.

115.782.
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1 (¢) The individualized education program team of any child with a disability
2 on whom physical restraint or timeout was used in an occurrence described in sub.
3 (7) (a) shall, within 21 days after the occurrence, convene in the manner provided
4 under s. 115.787 (4) to review the pupil’s individualized education program and
5 behavioral intervention plan. The pupil’s parent shall be notified in writing of the
6 date, time, and place of a meeting required under this paragraph at least 10 days
7 prior to the meeting. A meeting required under this paragraph shall include all of
8 the following:
9 1. Areview of the pupil’s written progress, monitoring, and incident reports and
10 the report prepared under sub. (7) tb) following the occurrence.
11 2. If appropriate, interviews with the pupil.
12 3. Concerns regarding the individualized education program and behavioral
13 intervention plan of the pupil’s parent.
14 4. A review and discussion of any indirect or collateral effects of the use of
15 aversive interventions on the pupil, including increases in aggressive or escapist
16 behaviors, health-related effects, or emotional reactions.
17 5. If a functional behavioral assessment has not been prepared for the pupil
18 within the preceding 12 months, the completion of a functional behavioral
19 assessment.

(9) COMPLAINTS. (a) A parent of a child with a disabilityfor whom a hehavioral

- ) } i
in i ino 4 or e abdwrey
(ji ) Intervention plan een prepared/may do any of the following: ;ﬁr@;m o e g A
22

)
1. File a written request for a hearing regarding the use of physical restraint

23 or timeout on the child in the manner provided under s. 115.80 (1) (a) 1m. and 2.
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\‘;\ /,/’ -1 %
. d 1 2. Within one year after the use of physical restraint or timeout on the parent’s
t 2 child, file a written complaint regarding the school’s compliance with this section
i
i3 with the state superintendent. /

e 4or the attomey represeating %W -

4 (b) The parent of a pupil who is not a child with a disabilit)Zmay do any of the y
5 following: piert Yeatas oF Abe
- . - 3 VW ' .
' 6 1. File a written request for a hearing within one year after the;(use of physical
7 restraint or a timeowt on the pupil. The parent, or the attorney representing he
/“: 8 pupidl, shall include in the request the name of $he pupil, the addréss of the residen

o oo ) —
1 .
\ +xe*NOTE: With whom does the parent of a}non-—disabled pt‘h\il file the request for
a hearing? By whom is the hearing conducted?

13 2. Within one year after thefuse of physical restraint or timeout on the pupil, Ve
paveed tearns OF dg
14 file a written complaint regarding the use of physical restraint or timeout on the

enrolled in

@/ pupil with the school district or, in the case of a pupﬂ,@ acharter school under
with e epcratos of Jle chavkestcbool orn e cae oboe pupif

=~

\

~ @ s. 118.40 (Zr)ﬁeéi;tendlng a private school 1n which a child with a disability is enrolled}
\;; — enrolted |~

@ @ed‘ ins. 115.77 (1m) (d), oﬁ a private school participating in the

e jm/(m}r« f«;eéj of the. ;w}\/tr!'c, <<Lco)
;2 program under s. 119.23, with the §fate superintendend. The school district &

‘ _ , Jopeyatyy o He clovter SeLOOf’; of 9ovelning Lody oF the F,{\/&*‘f/ Seboo) o a3t PP
\‘\ guperintendeny shall respond to the complaint within 15 daysN The parentlmay, \¢v :
= e NW\_M«—R*’N
— e TG O n +he tonplaix

- - s of the matyers |
within 30 days after determination &f a school districﬁunder this subdivision,

appeal the determination Gf—tﬁ/school districhto the state superintendent. The state
of the sibool Jich s o)oe/a\-o/ of

>
superintendent shall review the échool distrlctfécompliance/(with this section.  ++¢ Guesles

Eméﬁf zx-zz)

Seboo}
/—_—’f'/’g ++«NOTE: This subsection provides for the parent of a child with a disability for or0 ;
\/Q’f whom a behavioral intervention plan has been prepared to file a request for a hearing or 50\’@/:"“
h ~ a written complaint. This subsection also provides for the parent of a child who is not \“3 41
N pe wete
;fc\»q:})

AokkK Nove: Ly YO (ntert ther He St Wperiateadents review Jadeor Hhic SURLViSTo4 -
be linsited b e meXres raited ia the complaint s o0 s b o e Fhd

oA
¢ aYend AOUOMO/C, lorDad Lo Mhe. € schob| dishvicks, el
@%fm”'{ u‘?‘;‘&iﬁ%éﬁ?ﬁ« e Yphe Rdiew If Ao boad © )
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\,
disabled to file a request for a hearing or a written complaint. What about the parent of

a child with a disability for whom no behavioral intervention plan has been prepared?

Which paragraph, (a) or (b), should the parent of this child use to file a request for a

hearing or a written complaint?

+»+NOTE: May the parent of a pupil who is not a child with a disability and who
attends a charter school under s. 118.40 (2r), a private school in which a child with a
disability is enrolled as provided in s. 115.77 (1m) (d), or a private school participating in
the MPCP, appeal the determination made by the state superintendent? If so, to whom?

«++NOTE: | am still not clear about the purpose of this subsection. What procedure
must be followed once a hearing is requested? What do you mean when you refer to the
“determination of the [school district]” under paragraph (b)? What is the school district
@ being asked to determine under paragraph (b)? What result or relief may be obtained

following a hearing or from the complaint? If a parent appeals a determination by the
school district, what remedy may the state superintendent provide other than the review
of the school district’s compliance with proposed s. 118.305?

\ ++NOTE: With whom or with what entity does the parent of a child attending
school in an institution or facility operated by DHS or a Type 1 juvenile correction facility
\\of\a’l‘ype 1 prison operated by DOC file a complaint? //
1 (10) CIvIL LIABILITY EXEMPTIONS. (a) Any school principal or his or her designee
2 or school-based resource person identified under sub. (2), who authorizes a school
3 employee certified under sub. (2) or (4) to use physical restraint or timeout on a pupil
4 as authorized in this section is immune from civil liability for the act of authorization
5 unless it constitutes a high degree of negligence.
6 (b) Any school principal or his or her designee, school employee, or
7 school-based resource person identified under sub. (2) who is certified under sub. (2)
8 or (4) and who uses physical restraint or a timeout on a pupil as authorized in this
9 section is immune from civil liability for his or her act or omission in the use of
10 physical restraint or timeout unless the act or omission constitutes a high degree of
11 negligence.
12 (@) RULE-MAKING AUTHORITY. The department may promulgate rules to
13 administer and implement this section.
14 (END)
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INSERT 2-1 A

SECTION 1. 115.76 (160) of the statutes is created to read: \/

115.76 (160) “Timeout room” has the meaning given in s. 118.305 (1) (g).

used. ‘ / |

3. Provide the parent with an opportunity to see and enter the timeout room.

INSERT 12-1

d. Methods for ensuring the safety of a pupil and any school employees involved
in the use of physical restraint on a pupil.

INSERT 13-4

(¢) A school employee certified under sub. (4) (¢c) may, after reviewing and
considering any known medical, developmental, or psychological limitations of a
pupil who is not a child with a disability, use physical restraint on that pupil in an
emergency if other less intrusive interventions, including positive behavioral
interventions and supports, constructive, non-physical deescalation, and
restructuring of the pupil’s school environment, have failed or been deemed
inappropriate. ”

INSERT 13-22
Before a school employee may use a timeout on a pupil, the school principal or his or
her designee shall provide the pupil’s parent with an opportunity to see and enter the
timeout room.

INSERT 14-15
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1 b. For a pupil who is not a child with a disability, the pupil’s parent has
2 consented in writing to the use of timeout in the circumstances under which timeout
3 is proposed to be used.
4 (¢) A school employee certified under sub. (4) (¢c) may, after reviewing and
5 considering any known medical, developmental, or psychological limitations of a
6 pupil, use timeout on that pupil without the written consent of the pupil’s parent in
7 an emergency if other less intrusive interventions, including positive behavioral
8 interventions and supports, constructive, non-physical deescalation, and
9 restructuring of the pupil’s school environment have failed or been deemed

10 inappropriate.

11 INSERT 18-2

12 each county children with disabilities education board that operates a school,

13 INSERT 18-21

14 each county children with disabilities education board that operates a school,

15 INSERT 21-1 pareat learns oF +he

@ 2. Within one year after the juse of physical restraint or timeout on the child,

17 file a written complaint regarding the school’s compliance with this section with the

18 local educational agency. The local educational agency shall respond to the

19 complaint within 15 days. The parent, or the attorney representing the child, shall

20 provide a copy of the written complaint to the department. The parent, or thi\« & moder

{1 the

@ attorney representing the child, may, within 30 days after the determination of/‘[%‘”‘ ladab
- v
(2_2) (C@al\educatlonal agency under this subdivision, appeal the determination of the

23 local educational agency to the state superintendent. The state superintendent shall

24 review the@chool district® compliance with this section.
< (ocal educaipnal 076«/10‘7"5

-

INSERT 21-12

s ~ acceplabl
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pupil, sha -‘mm the written request (f:he school district. The parent of a pupi
under oil 840 (2r) fle ~—

enrolled in a charte choo or the attorney representing the pupil, shall sgbmi} the

I
written request&:)};; operatar of the charter school. The parep#o6t a pupil enrolled

asakeels
Ft, Hyy

g~ complicnce piampy |
© oo

in a private school participating in“the program unde

representing the pupil, shall @he Writhe

private school. The parent or attorney representi

p7S. 119.23, or the attorney

wh T,
Equest ﬁle governing body of the

< o U W N

ng the pupil shall provide the

department with a copy of the request. The school distrie{, operator of the charter

school, or governing body.ot the private school shall hold a hearing on the matters

10 contained in the written request in the manner established by thexdepartment by

. 3 R<~11 rule. The parent or attorney representing the pupil may appeal \a
r R~
‘f‘;.i N % 12 deterprination received under this subd1v1s10n to the state superlntendent
x% ke shede Supermbonde Shat|
W1 INSERT 21-1 review \lante ok School

<9 3 9 c‘\s)nr & A o?cj:m, q.:lge,\ Choter sc.bco\ ofgf’\/"’m
!"-'Z 14 The parent, or the attorney representing the pupil, shall provide a copy of the written ) ?—H«q
< R . “——'J Al e S “(
—é " 15 complaint to the department. Ve

T\

- R |16 INSERT 21-22

33 N o )y :

R w 1Y (10) REMEDIES. (To resolve a complaint received at a hearing held under slljl)
A oo P

3 18 (9) (b) 1. orin writing under under sub. (9) (a) 2. or (b) 2. in whic @Bﬁ:al educational

v R T () Unde~ Sollfa fol2r)

9/ agency, school district, operator of thé charter schook/ governing body of a private

g S[E:Wuau as hyped

\f school participating in the program under s. 119.23 that heard or responded to the |

X ) '\A
that the gchool in which the pupil or child with a disability is

22 enrolled has failed to comply with the requirements of this section, the local\\

23 /educatlonal agency, ‘school district, “operator of the charter school, or governmg bo j

24 | of the private school partlclpatlng in the program under s. 119 2

*x 25 j);ure of the school to comply, including prescribing correctlve actlon appropriate to)

i agency T S o
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INSERT Z in tht complaing CVodivician

=+*NOTE: Isit your intent that the statesuperintendent’s review under thiS%‘Jm

¥ be limited only to the matters raised or is it your intent that the state

superintendent review, more broadly, the local educational agency’ss;ycompliance with
section 118.305? As drafted, the review is more broad.

INSERT 21-6

1. Within one year after the parent learns of the use of physical restraint or

timeout on the pupil, file a Writtia request for a hearin( The parent of a @Q
With the -
(enrolled in a school operated by & school distrith or the attorney representing theye_

- . . S % inthe case
(upil, shall file the written request with the school district, The paremf a pupil
e it s o

enrolled in a charter school under s. 118.40 (2r),or the atforney representing the Je

@pﬂ, shall file the written req@fv;ith the operator of the charter schoo‘

L OF" in the cas ¢
f a pupil enrolled in a private school participating in the program under s.

Sl
119.23, itten requesp with the

Qr the attorney representing

governing body of the private school. The parent, or the attorney representing the
pupil, shall include in the request the name of the pupil, the address of the residence
of the pupil, the name of the school the pupil is attending, a description of the nature
of the problem of the pupil relating to the use of physical restraint or timeout,
including facts relating to the problem, and a proposed resolution of the problem to
the extent known and available to the parents at the time. The parent or attorney
representing the pupil shall provide the department with a copy of the request. The
school district, operator of the charter school, or governing body of the private school
shall hold a hearing on the matters contained in the written request in the manner
established by the department by rule. The parent or attorney representing the

pupil may appeal a determination received under this subdivision to the state
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superintendent. The state superintendent shall review the compliance of the school

district, operator of the charter school, or governing body of the private school with

this section. cUdivcitn
s «++NOTE: Isit your intent that the state superintendent’s review under thi

be limited only to the matters raised at the hearing, or is it your intent that the state
superintendent review, more broadly, the school @@stricf] etc., compliance with section
118.305? As drafted, the review is more broad. o D

d; SﬁY\'CiVS

INSERT 22-1

~++NOTE: This subsection requires the state superintendent to require a school to
achieve compliance with s. 118.305. However, the state superintendent has no authority
under current law or this bill to compel compliance by a private school participating in
the program under s. 119.23 or by an independent charter school under s. 118.40 (2r).

+++NOTE: Do you want me to amend s. 119.23 to permit the state superintendent
to prohibit a private school from participating in the program under s. 119.23 if that /
private school does not comply with the requirements under s. 118.305?

=++NOTE: Do you want me toamend s. 118.40 (5) to permit the state superintendent
to revoke the charter of an independent charter school if that school fails to comply with
s. 118.305?
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Representative Pasch:

This draft incorporates a number of changes arising from drafters notes embedded in
the previous draft and from the comments of Atty. Spitzer-Resnick in a meeting
between myself and Atty. Spitzer-Resnick on August 24, 2009.

In addition, at the request of Atty. Spitzer-Resnick’s colleague, Dianne Greenley, I
have modified the conditions under which a timeout or physical restraint may be used,
in the absence of parental consent, under proposed s. 118.305 (5) and (6).

Please review the draft carefully to ensure that it accomplishes your intent.

Tracy K. Kuczenski

Legislative Attorney

Phone: (608) 266-9867

E-mail: tracy.kuczenski@legis.wisconsin.gov
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September 9, 2009

Representative Bask:

This draft incorporates a number of changes arising from drafters notes embedded in
the previous draft and from the comments of Atty. Schneider-Resnick in a meeting
between myself and Atty. Spitzer-Resnick on August 24, 2009.

In addition, at the request of Atty. Spitzer-Resnick’s colleague, Dianne Gréenley, I
have modified the conditions under which a timeout or physical restraint may be used,
in the absence of parental consent, under proposed s. 118.305 (5) and (6).

Please review the draft carefully to ensure that it accomplishes your intent.

Tracy K. Kuczenski

Legislative Attorney

Phone: (608) 266-9867

E-mail: tracykuczenski@legis.wisconsin.gov
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September 9, 2009

Representative Pasch:

This draft incorporates a number of changes arising from drafters notes embedded in
the previous draft and from the comments of Atty. Spitzer-Resnick in a meeting
between myself and Atty. Spitzer-Resnick on August 24, 2009.

In addition, at the request of Atty. Spitzer-Resnick’s colleague, Dianne Greenley, I
have modified the conditions under which a timeout or physical restraint may be used,
in the absence of parental consent, under proposed s. 118.305 (5) and (6).

Please review the draft carefully to ensure that it accomplishes your intent.

Tracy K. Kuczenski

Legislative Attorney

Phone: (608) 266-9867

E-mail: tracy.kuczenski@legis.wisconsin.gov
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Kuczenski, Tracy

From: Kuczenski, Tracy

Sent: Wednesday, September 16, 2009 9:14 AM
To: Ludwig, Frederic

Cc: ‘Jeff Spitzer-Resnick'’

Subject: RE: re: seclusion/restraint

Attachments: LRB 2425 Drafting Notes 9 15 09 tkk response.doc

Hi Fred and Jeff -
I have responded to Jeff's responses/questions in the attached document; my responses are underlined.
Tracy

Tracy K. Kuczenski

Legislative Attorney

Wisconsin Legislative Reference Bureau
(608) 266-9867

Tracy. Kuczenski@legis. wisconsin.gov

From: Ludwig, Frederic

Sent: Tuesday, September 15, 2009 4:55 PM
To: Kuczenski, Tracy

Subject: re: seclusion/restraint

Tracy,

I met with Jeff last week, and here's what | got out of our conversation. Feel free to contact him directly with any further
questions or concerns.

Fred

Fred Ludwig

Office of Representative Sandy Pasch
608.266.7671 (Office)

888.534.0022 (Toll-free)
608.282.3622 (Fax)

9/16/2009




LRB 2425/P3

Response to Drafting Notes
9/16/09 Drafter’s response in underlined text.

What is a community treatment provider? Is this a term of art or a title that would be recognized by
the reader? (pg 5)

We believe this can be left alone, as it would pertain to anyone providing treatment in the community (term
of art?)

I don’t know what a “relevant” community treatment provider is; it sounds incredibly broad. It could
involve a music therapist, a physical therapist, an art teacher, a physician; all of these treatment providers

may address issues relevant to the pupil’s functional behavioral assessment. The issue is whether the term

“community treatment provider” gives the local educational agency sufficient notice that they have to

include the art teacher in the preparation of the functional behavioral assessment if the art teacheris a

relevant community treatment provider. I don’t think there is sufficient notice provided here.

Will certification under this paragraph be permanent? Or must the school—based resource person
petiodically renew this certification? What will be the conditions for renewal of certification? For
example, must the person complete the training again? (pg 9)

Should/may DPI decide this through rule?

They certainly could. Is that what you would like? If so, should the rulemaking requirement be
discretiona PI may promuleate rules) or mandato PI shall promulgate rules)?

What do you mean by “an insufficient number of school employees”? Insufficient for what? Who
determines what constitutes a sufficient number? (pg 10)

We thought your perspective/suggestions would be helpful here. Let’s discuss this further.

I am not sure what you mean by “insufficient,” or in what context “insufficient” is being used: in the school
at the time of the event? In the classroom at the time of an event? Does the teacher him or herself decide
what is an insufficient number? Does the isufficiency of the number vary depending on the particular day’s
events? If so, the teacher could decide that there is never a sufficient number and always rely upon physical
restraints or timeout. I just don’t understand how this is going to work in the school.

This paragraph requires the department to renew the certification of a person who “meets the
requirements of this subsection.” What are the requirements for renewal? (pg 11)

Unless we’re missing something here, aren’t the requirements for renewal listed under this subsection
(training program)?

That’s the question. Must the person repeat the entire training program to renew the certification? Or is
there something else the person can/should do. Some sort of “continuing education program’ for persons

who have certification? Is there a precedent out there? Some sort of training that school employees must




go through now? Or is this training an entirely new concept? What would a refresher course look like
compared to repeating the entire training program?

Because we have added the language requiring the school employee to stop the use of physical
restraint or timeout “as soon as the purpose for which it is being used is achieved,” I eliminated
the language permitting the employee to continue using physical restraint or timeout for 5
additional minutes. Okay? (pg 13)

Okay.

What happens between the end of the 15—minute period and the point of which the employee gets
the okay to extend the 15—minute period? (pg 13)

Okay.

Not sure what you mean, “okay.” Here’s the scenario: the school employee realizes at minute 14 that 15

minutes will not be sufficient. The school employee attempts to communicate with the resource person but
s/he was out of the office or busy with another pupil. The 15 minute period has expired and the school
employee has not been able to communicate with the resource person or has not yet obtained permission
from the principal to extend the time of the physical restraint. What happens? Must the pupil be released
from the physical restraint even if he or she is out of control?

Because we have added the language requiring the school employee to stop the use of physical
restraint or timeout “as soon as the purpose for which it is being used is achieved,” I eliminated
the language permitting the employee to continue using physical restraint or timeout for 5
additional minutes. Okay? (pg 16)

Okay.

What happens between the end of the 15—minute period and the point at which the employee gets
the okay to extend the 15—~minute period? Must the pupil return to the classroom even if he or she
is out of control? (pg 16)

There should not be a gap.
Pg 16, line 5:

...he or she shall, before the end of the 15 minutes...communicate with the school-based resource
person...who shall evaluate the need for the use of timeout for more than 15 minutes and obtain the
approval of the school principal or his or her designee prior to authorizing the school employee to use a
timeout for more than 15 minutes.

Right, ideally there will be no gap. But what if there 1s? What if the school employee is not able to
communicate with the resource person in 15 minutes? See my scenario above.

Is this complaint procedure for children with disabilities acceptable? (pg 21)

Yes




Is it your intent that the state superintendent’s review under this subdivision be limited only to the
matters raised in the complaint, or is it your intent that the state superintendent review, more
btoadly, the local educational agency’s compliance with section 118.305? As drafted, the review is
more broad. (pg 21)

Yes

By yes, you mean it is your intent that the review be narrow, correct? If so, I'll make changes here and in the
other places a similar note was included.

Is it your intent that the state superintendent’s review under this subdivision be limited only to the
matters raised at the hearing, or is it your intent that the state superintendent review, more broadly,
the school district’s, etc., compliance with s. 118.305? As drafted, the review is more broad. (pg 22)

Yes

Is it your intent that the state superintendent’s review under this subdivision be limited only to the
matters raised in the complaint, or is it your intent that the state superintendent review, more
broadly, the school district’s, etc., compliance with section 118.305? As drafted, the review is more
broad. (pg 23)

Yes

This subsection requires the state superintendent to require a school to achieve compliance with s.
118.305. However, the state superintendent has no authority under current law or this bill to compel
compliance by a private school participating in the program under s. 119.23 or by an independent
charter school under s. 118.40 (2r). (pg 24)

Atty. Spitzer-Resnick believes that this bill provides this power to the superintendent. However, if it does
not, then the bill should be amended to reflect this.

Do you want me to amend s. 119.23 to permit the state superintendent to prohibit a private school
from participating in the program under s. 119.23 if that private school does not comply with the
requirements under s. 118.305? (pg 24) ‘

Atty. Spitzer-Resnick believes that this bill provides this power to the superintendent. However, if it does
not, then the bill should be amended to teflect this.

Do you want me to amend s. 118.40 (5) to permit the state superintendent to revoke the charter of
an independent charter school if that school fails to comply with s. 118.305? (pg 24)

Atty. Spitzer-Resnick believes that this bill provides this power to the superintendent. However, if it does
not, then the bill should be amended to reflect this.




Additional Comments

Relating Clause: may we incorporate “positive behavioral interventions and supports” instead of
reference to physical restraints and timeouts?

Yes, but I will also need to add ““aversive interventions” as well.

Pg 21: Place sentence beginning with “The local educational agency shall” on line 16 after the succeeding
sentence on line 18

Okay.

Pg 23: Place sentence beginning with “The school district, operator of the charter school” on line 6 after
the succeeding sentence on line 9

Okay.




LRB 2425/P3

Response to Drafting Notes
9/16/09 Drafter’s tesponse in underlined text.

/What is a community treatment provider? Is this a term of art or a title that would be recognized by
the reader? (pg 5)

We believe this can be left alone, as it would pertain to anyone providing treatment in the community (term
of art?)

I don’t know what a “relevant” community treatment provider is; it sounds incredibly broad. It could
involve a music therapist, a physical therapist, an art teacher, a physician; all of these treatment providers

may address issues relevant to the pupil’s functional behavioral assessment. The issue is whether the term

“community treatment provider” gives the local educational agency sufficient notice that they have to

mnclude the art teacher in the preparation of the functional behavioral assessment if the art teacher is a

relevant community treatment provider. I don’t think there is sufficient notice provided hete.

[ continue to believe that the term “community treatment provider” should be left alone. Yes, it is very
broad and 1s intended to be so. All of the professtonals you have listed above could provide helpful
information and therefore should do so. Your concern about insufficient notice can be addressed in one of
2 ways. You could provide a suggested alternative as I can’t think of any. Or, opponents to this measure in
the legislature can provide alternatives.

/ Will certification under this paragraph be permanent? Or must the school—based resource person
periodically renew this certification? What will be the conditions for renewal of certification? For
example, must the person complete the training again? (pg 9)

Should/may DPI decide this through rule?

They certainly could. Is that what you would like? If so, should the rulemaking requirement be
discretionary (DPI may promulgate rules) or mandatory (DPI shall promulgate rules)?

1 think the bill should use the mandatory ““shall.”

/ What do you mean by “an insufficient number of school employees”? Insufficient for what? Who
determines what constitutes a sufficient number? (pg 10)

We thought your perspective/suggestions would be helpful here. Let’s discuss this further.

I am not sure what you mean by “insufficient,” or in what context “insufficient” is being used: in the school
at the time of the event? In the classroom at the time of an event? Does the teacher him or herself decide

what is an insufficient number? Does the insufficiency of the number vary depending on the particular day’s

events? If so, the teacher could decide that there is never a sufficient number and always rely upon physical

restraints or timeout. | just don’t understand how this is going to work in the school.




The point of this provision is to avoid restraining or secluding kids simply because the school has failed to
staff a class sufficienty. I agree that further definidon by inserting the clause: “present to implement less
restrictive alternatives” or similar language to that, would be helpful.

v

This paragraph requires the department to renew the certification of a person who “meets the
requirements of this subsection.” What are the requirements for renewal? (pg 11)

Unless we’re missing something here, aren’t the requirements for renewal listed under this subsection
(training program)?

That’s the question. Must the person repeat the entire training program to renew the certification? Or 15
there something else the person can/should do. Some sort of “continuing education program” for persons

who have certification? Is there a precedent out there? Some sort of training that school employees must
go through now? Or is this training an entirely new concept? What would a refresher course look like
compared to repeating the entire training program?

Yes, we want the recertification to involve the same training as the original certitication.

\/ Because we have added the language requiring the school employee to stop the use of physical
restraint or timeout “as soon as the purpose for which it is being used is achieved,” I eliminated
the language permitting the employee to continue using physical restraint or timeout for 5
additional minutes. Okay? (pg 13)

Okay.

/ What happens between the end of the 15—~minute period and the point of which the employee gets
the okay to extend the 15—minute period? (pg 13)

Okay.

Not sure what you mean, “okay.” Here’s the scenario: the school employee realizes at minute 14 that 15

minutes will not be sufficient. The school employee attempts to communicate with the resource person but
s/he was out of the office or busy with another pupil. The 15 minute period has expired and the school

employee has not been able to communicate with the resource person or has not yet obtained permission
from the principal to extend the time of the physical restraint. at happens? Must the pupil be released

from the physical restraint even if he or she is out of control?

The entire point 1s to not wait until minute 14 to come to the realization that 15 minutes will not be enough.
This provision should be left as 1s, and once again, the concerns vou have raised can be dealt with during the
political process if necessary.

V] Because we have added the language requiring the school employee to stop the use of physical
restraint or timeout “as soon as the purpose for which it is being used is achieved,” I eliminated
the language permitting the employee to continue using physical restraint or timeout for 5
additional minutes. Okay? (pg 16)

Okay.




What happens between the end of the 15—minute period and the point at which the employee gets
the okay to extend the 15—minute period? Must the pupil return to the classtroom even if he or she
is out of control? (pg 16)

There should not be a gap.
Pg 16, line 5:

...he or she shall, before the end of the 15 minutes...communicate with the school-based resource
person...who shall evaluate the need for the use of timeout for more than 15 minutes and obtain the
approval of the school principal or his or her designee prior to authorizing the school employee to use a
timeout for more than 15 minutes.

Right, ideally there will be no gap. But what if there is? What if the school employee is not able to
communicate with the resource person in 15 minutes? See my scenario above.

Same comment as above, and ves, if they wait until after 15 minutes, they will need to let the student go.

"/ Is this complaint procedure for children with disabilities acceptable? (pg 21)

Yes

\/Is it your intent that the state superintendent’s review under this subdivision be limited only to the
matters raised in the complaint, or is it your intent that the state superintendent review, more
broadly, the local educational agency’s compliance with section 118.305? As drafted, the review is
more broad. (pg 21)

Yes

By yes, you mean it is your intent that the review be narrow, cotrect? If so, I'll make changes here and in the

other places a similar note was included.

No, the “ves” meant that it is fine as drafted, with broad review over compliance with the statute.

/’ Is it your intent that the state superintendent’s review under this subdivision be limited only to the
matters raised at the hearing, or is it your intent that the state superintendent review, more broadly,
the school district’s, etc., compliance with s. 118.305? As drafted, the review is mote broad. (pg 22)

Yes

Is it your intent that the state superintendent’s review under this subdivision be limited only to the
matters raised in the complaint, or is it your intent that the state superintendent review, more
broadly, the school district’s, etc., compliance with section 118.305? As drafted, the review is more
broad. (pg 23)

Yes

This subsection requires the state superintendent to require a school to achieve compliance with s.
118.305. However, the state superintendent has no authority under cutrent law or this bill to compel




compliance by a private school participating in the program under s. 119.23 or by an independent
charter school under s. 118.40 (2r). (pg 24)

Atty. Spitzer-Resnick believes that this bill provides this power to the superintendent. However, if it does
not, then the bill should be amended to reflect this.

l/ Do you want me to amend s. 119.23 to permit the state superintendent to prohibit a ptivate school

from participating in the program under s. 119.23 if that private school does not comply with the
requirements under s. 118.305? (pg 24)

Atty. Spitzer-Resnick believes that this bill provides this power to the superintendent. However, if it does
not, then the bill should be amended to reflect this.

\/ Do you want me to amend s. 118.40 (5) to permit the state superintendent to revoke the charter of
an independent charter school if that school fails to comply with s. 118.305? (pg 24)

Atty. Spitzer-Resnick believes that this bill provides this power to the supetintendent. However, if it does
not, then the bill should be amended to reflect this.

Additional Comments

Relating Clause: may we incorporate “positive behavioral interventions and supports” instead of
reference to physical restraints and timeouts?

Yes, but I will also need to add “aversive interventions” as well.

v

Pg 21: Place sentence beginning with ““The local educational agency shall” on line 16 after the succeeding
sentence on line 18

kay.

Pg 23: Place sentence beginning with “The school district, operator of the charter school” on line 6 after
the succeeding sentence on line 9

Okay.




