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AN ACT to create 846.015 of the statutes; relating to: residential mortgage loan

foreclosures.

Analysis by the Legislative Reference Bureau

Under current law, if a mortgagee brings an action for foreclosure of a mortgage
on a residential property, the homeowner (mortgagor or borrower) is served with a
summons and complaint and the normal civil procedural rules of pleadings,
discovery of evidence, pretrial, and trial apply. If the court finds that the mortgagee
has the right to the foreclosure, the court issues a judgment for foreclosure of the
mortgage, which entitles the mortgagee to force a sale of the property after a
redemption period has ended.

This bill creates a process to allow a borrower who is in default on a first
mortgage loan on a residential property to pursue a loan modification during a
mortgage foreclosure action. Under the bill, before a first lien residential mortgage
holder or its servicing agent (mortgagee) may commence an action to foreclose the
mortgage, the mortgagee must provide a written notice (default-foreclosure notice)
to the borrower that contains all of the following information: 1) that the mortgage
is in default and a mortgage foreclosure action may be commenced, the reason that
the mortgage is in default, and the action required of the borrower to cure the default;
2) the name, address, and telephone number of a mortgagee negotiator with
authority to enter into negotiations regarding modifications to the residential
mortgage loan; 3) the names and addresses of credit counseling services for
homeowners; 4) that the borrower may request loan modifications by sending the
request to the mortgagee negotiator within 14 working days after receiving the
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notice; 5) that if the borrower requests loan modifications within this 14-day period,
a foreclosure proceeding may not be commenced until 90 days after the date that the
mortgagee mailed the notice to the borrower; 6) that if the borrower makes a timely
request for loan modifications, the borrower may attend a meeting with the
mortgagee negotiator to discuss the modifications accompanied by an attorney or
other person; 7) that if the borrower does not make a timely request for loan
modifications, the mortgage foreclosure action may proceed; 8) that if the parties
reach an agreement to modify the residential mortgage loan, the mortgage may not e
be foreclosed if the borrower complies with the terms of the modified agreement; and othe

9) that the mortgagee and borrower may a to loss mitigation strategies other «C’ Lt
than loan modifications. or T Zelophon by ov o
. . . v R — 2ore £y .r‘;]ﬁ

A borrower, within 14 working da; ecefving this notice, may request loarTQ\

modifications by sending the request to the mdrtgagee negotiator. If a timely request
i1s made, the mortgagee may not commencé an action to foreclose on the mortgage
until 90 days after the mortgagee mailed the default-foreclosure no{tl e, During this
90-day period, the mortgagee negotiatar and borrower must mee ’fhrfﬁe county
where the residential property is locatedfto negotiate, in good faith, modifications to
the residential mortgage loan. The borrower must provide to the mortgagee
negotiator documents and information requested by the mortgagee negotiator that
are necessary to determine if the borrower is eligible for a loan modification. Based
on available information, the mortgagee negotiator must determine if the borrower
is eligible for a loan modification. The borrower is eligible if his or her current
housing-related debt is 38 percent or more of the borrower’s gross income. If the ‘QQ’
;g borrower is eligible, the mortgagee negotiator must @tmre of the  O7T*Cr
following loan modifications to lower the borrower’s housingrelated debt to less
than 38 percent of the borrower’s gross income: 1) an interest rate reduction, subject
to a floor of three percent, for a fixed period of at least five years, after which the
interest rate may increase within specified parameters; 2) an extension of the
amortization period for the residential mortgage loan term to 40 years or less from
the date of the loan modification; 3) the deferral of payment of up to 20 percent of the
“ unpaid balance of the residential mortgage loan, until maturity of the loan,
refinancing of the loan, or sale of the residential property; or 4) the reduction or
elimination of late fees or penalties. However, for certain residential mortgage loans,
_the mortgagee negotiator must follow government guidelines for loan modlﬁcatlons

as to Whether the borrower is eligible for modifications to the

residential mortgage loag If the borrower is not ehglble the notice must 1nclude a

9(/ statement explamm 4%“ b p i e

notice mustinclyde & TORRRS the mortgage modlﬁcatlon agreement proposed by the
@ mortgagee negotia oi Regardless of Whether the borrower is eligible, the notice
N a3

EHY ) ]
ortgagee negotiator used to determme i /

barrpwer’s etigitdlity) If the borrower is ehgxble the b ust, to accept the /
q—@(} foar modidicalica OKR‘/WLLOK(JHQ;‘ TML2 e nohice mus 530W .
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proposal, mail his or her signed acceptance of the proposed mortgage modification %/

agreement to the mortgagee negotiatar within ten working days of receiving it. "‘if'” i

A mortgagee may only foreclose §n a residential property if: 1) the mortgage **“*™
has been properly recorded; 2) the boxrower has defaulted on a condition of the
mortgage that gives the mortgagee the night to foreclose; 3) there is a record chain
of title for the mortgage, if the mortgages is not the original mortgagee; and 4) the
mortgagee has satisfied the requirements specified above, unless the mortgagee and
borrower previously agreed to a loan modification and the mortgagee but not the
borrower complied with the terms of the modification agreement.

If the mortgagee negotiator determines\that the borrower is not eligible for a
modification to the residential mortgage loan)the mortgagee must wait at least 20
working days after mailing the ineligibility notice before commencing an action to
foreclose on the mortgage. If the mortgagee negotiator determines that the borrower
is eligible for a loan modification, the mortgagee must wait at least 90 days after
mailing the default-foreclosure notice before commencing the foreclosure action and
may only commence the action if the mortgagee negotiator in good faith offered the
borrower a mortgage modification agreement and the borrower failed to timely
accept it.

Anl ~ A court must dismiss the foreclosure action of a mortgagee that has failed to

comply with the requirements of the bill. The bill applies only to foreclosure actions
commenced on or after the bill’s effective date and before December 31, 2012, or
involving default-foreclosure notices provided before December 31, 2012.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

v
SEcCTION 1. 846.015 of the statutes is created to read:

846.015 Mortgage foreclosure procedures. (1) In this section:

(a) “Borrower” means the owner of residential property who gives a mortgage
on the residential property to the mortgagee to provide security for repayment of a
residential mortgage loan made to the owner of the residential property.

(b) “Condominium assessments” means regular and special assessments for

common expenses and charges owed by a condominium owner.
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(¢) “Housing-related debt” means mortgage loan principal and interest

payments, property taxes, property insurance premiums, and condominium
assessments.

(d) “Mortgagee” means a person who receives a mortgage to secure payment of
a residential mortgage loan.

(e) “Mortgagee negotiator” means a mortgagee or mortgage servicer who has
the authority to enter into negotiations regarding modifications to a residential
mortgage loan.

(f) “Mortgage servicer” means the servicing agent of a mortgagee.

(g) “Rate ceiling” means the lesser of the following:

1. The fully indexed and fully amortizing interest rate applicable to the
borrower’s residential mortgage loan before any modification to the loan is made.

2. The Federal Home Loan Mortgage Corporation’s primary mortgage market
survey rate for 30-year fixed-rate conforming mortgage loans, rounded to the
nearest 0.125 percent, determined as of the date of preparation of aloan modification
document.

(h) “Residential mortgage loan” means a loan that is secured by a first lien real
estate mortgage, or equivalent security interest, in a residential property.

(i) “Residential property” means real property on which a one-family to
4-family dwelling is constructed or intended to be constructed, including individual
condominium units, that the borrower uses, or intends to use, as his or her principal
place of residence.

(2) A mortgagee or mortgage servicer may foreclose on a residential property
if all of the following apply:

(a) The mortgage has been properly recorded.
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(b) The borrower has defaulted on a condition of the mortgage that gives the

mortgagee or mortgage servicer the right to foreclose on the mortgage.

(¢c) If the mortgagee or mortgage servicer is not the original mortgagee or

mortgage servicer, arecord chain of title exists evidencing the assignment or transfer

of the mortgage to the mortgagee or mortgage servicer foreclosing on the mortgage.

(d) Except as provided in sub. (3), the mortgagee or mortgage servicer complies

with subs. (4) to (9).

(3) Ifthe mortgagee or mortgage servicer and borrower have previously agreed

to modify the residential mortgage loan and the mortgagee or mortgage servicer has

complied with the terms of the agreement, but the borrower has not complied with

the terms of the agreement, the mortgagee or mortgage servicer may commence an

action to foreclose on the mortgage without complying with subs. (4) to (9).

(4) Before commencing an action to foreclose a mortgage on a residential

last-known address by (Lst class mail, and by certified mai

eturn receipt requested

property, a mortgagee or mortgage servicer shall provide to the borrower at his or helj/é

@th delivery restricted to the borrower,/a W¥itten notice that contains all of the

following information:

s i 5

(a) That the mortgage is in default and a mortgage foreclosure action may be

commenced, the reason that the mortgage is in default, and the action required of the

borrower to cure the default.

(b) The name, address, and telephone number of the mortgagee negotiator.

(¢) The names and addresses of adjustment service companies licensed under

s. 218.02, and of independent nonprofit organizations approved by the federal

department of housing and urban development, that offer credit counseling services

to homeowners.
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(d) That the borrower may request modifications to the residential mortgage
loan by sending the request to the mortgagee negotiator by 1st class mail within 14
working days after receiving the written notice from the mortgagee or mortgage
servicer.

(e) That if the borrower requests modifications within the 14-day period, a
foreclosure proceeding may not be commenced under this section until 90 days after
the date that the mortgagee or mortgage servicer mailed the written notice to the
borrower.

() That if the borrower does make the request for modifications within the
14-day period, the borrower may attend any meeting with the mortgagee negotiator
to discuss modifications in the residential mortgage loan accompanied by an
attorney or an employee or member of a company specified in par. (¢), or both.

(g) That if the borrower does not request the modifications within the 14-day
period, the mortgage foreclosure action may proceed.

(h) That if the parties reach an agreement to modify the residential mortgage
loan, the mortgage may not be foreclosed if the borrower complies with the terms of
the modified agreement.

(i) That the process outlined in this notice does not prohibit a loss mitigation
strategy other than a loan modification if the strategy is agreed to by the borrower
and mortgagee negotiator.

(5) (a) A borrower may request modifications to the residential mortgage loan
by sending the request to the mortgagee negotiator by 1st class mail within 14
working days after receipt of the notice under sub. (4). The borrower may contact an
adjustment service company licensed under s. 218.02, or an independent nonprofit

organization approved by the federal department of housing and wurban
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development, that offers credit counseling services to homeowners to assist him or
her in making this request and in negotiating with the mortgagee negotiator.

(b) If the borrower submits the request within the 14-day period, the
mortgagee or mortgage servicer may not commence an action to foreclose on the
mortgage until 90 days after the notice under sub. (4) was mailed to the borrower,
except as provided in sub. (3).

(¢) Upon receipt of the borrower’s request for modifications to the residential
mortgage loan, the mortgagee negotiator may ask the borrower to provide any
information and documents that are necessary to determine if the borrower is
eligible for a modification of the residential mortgage loan. The borrower shall
provide the mortgagee negotiator with the information and copies of any documents
requested if the borrower has that information or has possession of those documents.

(6) If the borrower makes a timely request for modifications under sub. (5) (a),

ee_negotiator shall m ring the 90-day perio

K2 7K 54’477411,( o ea a er h 1 el

1dential mortgage loan.
are

Both parties shall negotiate in good faith. The borrower may®ring/a member of an

adjustment service company licensed under s. 218.02, or of an independent nonprofit

organization approved by the federal department of housing and wurban

development, that offers credit counseling services to homeownerg.fo) assist the

borrower at the meeting. Either party may be assisted by an attorney. !Dh:gﬁneetin :

: IR pPErsom
held hall be held at a time and place that is convenient to both parties
in the county where the residential property is located.
(7) (a) Based on the available information to the mortgagee negotiator, he or
she shall determine if the borrower is eligible for modification of the residential

mortgage loan. The borrower is eligible for a modification if his or her current
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housing-related debt is 38 percent or more of the borrower’s gross income. The
mortgagee negotiator shall@nﬁfi;re of the following modifications to the
residential mortgage loan to lower the borrower’s housing-related debt to less than
38 percent of the borrower’s gross income:

1. An interest rate reduction, subject to a floor of 3 percent, for a fixed period
of at least 5 years. A loan modification under this paragraph may allow the
mortgagee or mortgage servicer to increase the interest rate after the fixed period of
the interest rate reduction expires, but the mortgagee or mortgage servicer may not
increase the interest rate by more than 1 percent per year and may not increase the
interest rate to more than the rate ceiling.

2. An extension of the amortization period for the residential mortgage loan
term to 40 years or less from the date of the loan modification.

3. The deferral of payment of up to 20 percent of the unpaid balance of the
residential mortgage loan, until maturity of the loan, refinancing of the loan, or sale
of the residential property.

4. The reduction or elimination of late fees or penalties.

(b) In determining how to modify the residential mortgage loan under this
subsection, all of the following apply:

1. If the loan is pooled for sale to an investor that is a governmental body, the
mortgagee negotiator shall follow the guidelines established by that governmental
body for any modifications.

2. If the loan has been sold to a government-sponsored entity, the mortgagee
negotiator shall follow the guidelines established by that government-sponsored

entity for any modifications.
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- 2 loan on other terms, or a loss mitigation strategy other than a loan modification, if
3 the other modification or strategy is agreed to by the borrower and mortgagee
~o 4 negotiator.
g /’{ | ’ 5 ] (8) (@) The mortgagee negotiator shall send by 1st class mail all of the following
6 to the borrower no later than 20 working days before the 90-day period under sub.
7 (5) (b) ends:
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1. If the borrower is not eligible for /zodifications to the residential mortgage

loan, a statement explaining¥vhy he or she is not eligiblg:

4. /2' If the borrower is eligible for modifications to the residential mortgage loan,

(y//e"’f
itten eopy of the mortgage modlflcatlon agreement proposed by the mortgagee

/@ A cooy of any calculations used byﬁthe mortgagee negotiator to determine if
the borrower was eligible for modifications to the residential mortgage loaﬁ ARANAE

R .

é/é If requested by the borrower, a copy of the program, process, or guidelines

Which modi£ication 0F
the mortgagee negotiator used to determmei@ the borrower was ellglble Erze

ek reeeire s

modifications to the remdentuiS r‘r\lortgage loa/rz(\ W” b& ot For w{ ts the SNeviguer
(b) The borrower shall mail b j class mail his or her signed acceptance of

the proposed mortgage modification agreement to the mortgagee negotiator within

10 working days of receipt of the proposal provided under par. (a) @/ %

(9) (a) If the mortgagee negotiator determmes that the borrower is not eligible

for a modification to the residential mortgage loang~he mortgagee or mortgage
servicer may, not less than 20 working days after the statement is mailed to the
borrower under sub. (8) (a) 1., commence an action to foreclose on the mortgage if all

of the conditions under sub. (2) are met.
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1 (b) If the mortgagee negotiator determines that the borrower is eligible for a
2 modification to the residential mortgage loan, the mortgagee or mortgage servicer
3 may, not less than 90 days after the notice is mailed to the borrower under sub. (4),
4 commence an action to foreclose on a mortgage if all the following conditions are met:
5 1. The mortgagee negotiator has in good faith offered the borrower a mortgage
6 modification agreement prepared in compliance with sub. (7).

7 2. For reasons hot related to any action or inaction of the mortgagee or
8 mortgage servicer, the borrower does not submit an acceptance of the mortgage

£,9 f modification agreement within the 10-day period under sub. (8) (b).

d(l:(}) =/ (1/(;) If the court in which an action is commenced to foreclose a mortgage on
11 a residential property determines that the mortgagee or mortgage servicer did not
12 comply with this section, the court shall dismiss the action.

@ ({/125 (a) Except as provided in par. (b), this section applies to foreclosure actions
14 that are commenced on or after the effective date of this paragraph .... [LRB inserts
15 date], and before December 31, 2012.

16 (b) This section applies to a foreclosure action that is commenced after
17 December 31, 2012, if notice under sub. (4) was mailed before that date.

18 (END)
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insert anl-1: 6/ 4{ M\

o along with a rfotice telling the borrgwer to sign a copy of the proposal and return
it to the mortgagenegotiator within {0)working days after receipt of the proposal.
If the borrower is eligible, but the mortgagee negotiator determines that it is not
possible to lower the borrower’s housing-related debt to less than 38 percent of the
borrower’s gross income, the mortgagee negotiator shall inform the borrower of that
determination.

~ insert anl-2:
or that none of the available modifications lower the borrower’s
housing-related debt to less than 38 percent of the borrower’s gross income oume>

0 € the -@Uow'mé.' l)

The bill provides that the hedemption period (the period of time tha¥ the
bdrrower has to pay the amount owéd on the mortgage after the foreclosure jud
is entered and before the property is\sold) is reduced by the amount of tig,betw en

t

insert anl-3: 2)

the date that the borrower requestq modifications in the mortgage andgeither{the
statement is sent to the borrower thht he or she is not eligible for any mfodification
or that no modification will reduce the housing-related debt to less than 38 percent
of the borrower’s gross incomejorthe borrower fails to timely submit the signed
acceptance of the proposed mortgage modification agreement.

insert 9-1:

(¢) If, after reviewing all of the information available to the mortgagee
negotiator and considering all of the possible methods of modifying the residential
mortgage loan under par. (a‘)/, the mortgagee negotiator determines that it is not
possible to lower the borrower’s housing-related debt to less than 38 percent of the
borrower’s gross income, the mortgagee negotiator shall inform the borrower of that

"
determination under sub. (8) (a) 2.

insert 9-9:
2. If the borrower is eligible for modifications to the residential mortgage loan,

but none of the available modifications lower the borrower’s housing-related debt to
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1 less than 38 percent céthe bc;;row,er gross income, ortoarec
aXa s fa “~en tht=¢r as
2 @/ﬁle borrower of that determlnatlorf < infoomy {\j

ot

4 insert 9-12:
@ 97“ (4 4 ”:(l\
{lo with a Q{{elhng the borrower to sign a copy of the proposal and return it

6 to the mortgag%negotiator within 10 working days after receipt of the proposa?

8 insert 9-13:

9 mqj\/ and to determine if the available modifications lowecred r failed to lower the
e{Cen

borrower’s housing-related debt to less than 38@‘/f the borrower’s gross 1ncom¢>t7/_~

11
12 insert 9-21
13 n O‘EP or that none of the available modifications lower the borrower’s

@ housing-related debt to less than 38 percent of the borrower’s gross income&j“/

15
16 insert 10-9:

v
17 (10) The redemption period under this chapter for the borrower’s residential
18 property shall be reduced by the number of days that occurred between the dat:e/ that
19 the negotiator received the borrower’s request for modifications under sub. (5) and
20 the date that one of the following occurred: >
21 (a) The mortgagee negotiator sent a statement to the borrower under sub. (8)
22 (a) that the borrower is not eligible for modifications to the residential mortgage loan
23 or that none of the available modifications lower the borrower’s housing-related debt

24 to less than 38 percent of the borrower’s gross income.
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(b) The last day that the borrower had to submit his or her signed acceptance
[P
of the proposed mortgage modification agreement under sub. (8) (b), if the borrower
(%

fails to submit that acceptance within the time limit under sub. (8) (b).



Timeline document LRB 3079-2

HOMEOWNER DOES NOT REQUEST MODIFICATION

Lender sends notice to homeowner alerting them of modification process. Lender must
wait 14 days for homeowner to send request. After end of 14 day period, foreclosure
process can commence. Redemption period is not reduced.

HOMEOWNER REQUESTS MODIFICATION

Homeowner is not eligible for modification

After homeowner sends modification request, lender calculates possible modification. If
homeowner is not eligible for modification under bill, lender must send notice to
homeowner indicating they are not eligible (this notification must be sent not more than
70 days after initial notice is sent to homeowner). The foreclosure can go forward 20
days after that non-eligibility notice is sent.

The redemption period is reduced by the period equaling the time between when a
homeowner responds with a modification request and when the lender notified the
homeowner he or she is not eligible.?

Start at Initial Notice

9

[14 day response from homeowner|+[length of time for lender to calculate
modification, send notice (maximum of 70 days minus time for initial homeowner
response)|+{20 day waiting period for foreclosure to go forward]

Foreclosure goes forward

Homeowner is eligible for modification and accepts offer in timely manner
After homeowner sends modification request, lender calculates possible modification. If
a homeowner is eligible for modification, the lender must send a modification agreement
to the homeowner (this notification must be sent not more than 70 days after initial notice
is sent to the homeowner). The homeowner then has 10 working days to return a signed
copy of the agreement.

Start at Initial Notice

>

[14 day response from homeowner]+[length of time for lender to calculate
modification, send agreement (maximum of 70 days minus time for initial
homeowner response)]+[10 days for homeowner to return agreement, signed]

9
Mortgage is modified




Homeowner is eligible for modification, but does not accept modification

offer or does not respond in timely manner to modification offer

After homeowner sends modification request, lender calculates possible modification. If
a homeowner is eligible for modification, the lender must send a modification agreement
to the homeowner (this notification must be sent not more than 70 days after initial notice
is sent to the homeowner). The homeowner then declines modification or does not
respond to the modification agreement within the 10 day period specified. The
foreclosure can go forward not less than 90 days after the initial notice is mailed to the
homeowner.

The redemption period is reduced by the period equaling the time between when a
homeowner responds with a modification request and the last day the borrower had to
submit the accepted modification agreement 10 days after the agreement is sent.

Start at Initial Notice

>

[14 day response from homeowner]+|[length of time for lender to calculate
modification, send agreement (maximum of 70 days minus time for initial
homeowner response)]+{10 days for homeowner to return agreement, signed|

>

Foreclosure can go forward 90 days after initial notice was mailed

NOTE: If homeowner takes maximum response time of 14 days to send in modification
request and the entire 10 day agreement return period goes forward, the lender will have a
“waiting period” of as little as 10 days, and as much as 10 days plus the number of days
under 70 the lender takes to calculate the modification and send notification to the
homeowner.

So, under a scenario where the homeowner takes 14 days to send the modification
request, the lender takes 30 days to calculate modification and send the no-modification
agreement, and 10 day modification agreement return period expires, the lender will have
a “waiting period” of 36 days before they can go forward with the foreclosure (90 days
minus 54 days).

The lender would have a 90 day total waiting period before commencing with
foreclosure, a period explicitly specified in the bill. However, the redemption period
would only be reduced by 40 days (30 lender modification calculation/notification period
+ 10 day return period).

' Pg. 10 line 23 to pg. 11 line 4.
2 Pg. 11 lines 18-21.




Nelson, Robert P.

Page 1 of 2

From: Nerad, Ben

Sent:  Monday, December 14, 2009 12:56 PM

To: Nelson, Robert P.
Subject: RE: Changes to LRB 3079/2

Bob,

Regarding provision 5:

Add to the initial notice the bank sends to the homeowner in default a description of the calculations used to determine eligibility

and what the eligibility guidelines are.
Thanks,

Ben

Ben Nerad
608-266-2401

From: Nelson, Robert P.

Sent: Thursday, December 10, 2009 2:47 PM
To: Nerad, Ben

Subject: RE: Changes to LRB 3079/2

Ben,

| have a question about what the instruction "lender says what's in calculation" means. Does that mean that

| should take all of the references to 38 percent out of the bill, such as on page 8, lines 12-137

Bob N

From: Nerad, Ben

Sent: Thursday, December 10, 2009 10:12 AM
To: Nelson, Robert P.

Subject: RE: Changes to LRB 3079/2

Bob, we can continue with this draft.
Thanks,
Ben

Ben Nerad
608-266-2401

From: Nelson, Robert P.

Sent: Thursday, December 10, 2009 10:03 AM
To: Nerad, Ben

Subject: RE: Changes to LRB 3079/2

12/14/2009
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Nelson, Robert P.

From: Nerad, Ben
Sent:  Thursday, December 10, 2009 10:12 AM
To: Nelson, Robert P.
Subject: RE: Changes to LRB 3079/2
Bob, we can continue with this draft.

Thanks,

Ben

Ben Nerad
608-266-2401

From: Nelson, Robert P.

Sent: Thursday, December 10, 2009 10:03 AM
To: Nerad, Ben

Subject: RE: Changes to LRB 3079/2

Ben,

We cannot go back to a /p draft. | can create a new draft with a new number, and make that a /p. Orl can
continue with this draft and we can continue to make changes as necessary.

Let me know your preference.

Bob N

From: Nerad, Ben

Sent: Tuesday, December 08, 2009 4:56 PM
To: Nelson, Robert P.

Subject: Changes to LRB 3079/2

Bob,

Could we please make the following changes to LRB 3079/2? Also, could we get it back into a P-draft?

1) change “mortgage” to “residential mortgage loan” throughout bill ‘

2) Remove 90 day waiting period if individual requests mortgage modification (/

3) change all day references to “working days”

4) put in place the following timeli(\es: o . _ . . . o /
—homeowner has 10 working days after receiving modification notice to request modification (currently in bill)
--homeowner has 20 working days after receiving modification notice to submit all materials needed by lender to lender l/

5) lender says what’s in calculations 1

14

6) add language in sub 5 to match sub 4 language on notification that if a ‘t}arrower does not request changes, the foreclosure
may proceed (this was the technical change you brought up previously)

7) delete ali provisions of bill that reduce redemption period (section 10 of bill)

12/10/2009
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8) within 10 working days following receipt of borrowers financial information, lender must acknowledge borrowers request for
modification

9) Within 30 calendar days following the servicer’s receipt of homeowner’s materials needed by lender, lender must determine
qualification and communication whether homegwner is qualified (this reflects the federal plan, which references working days in
other cases but calendar days in this case)

Thanks,

Ben

Ben Nerad

Office of Rep. Tom Nelson
Assembly Majority Leader
608-266-2401

12/10/2009
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2009 BILL

@ eeg N
AN ACT 7o ¢reate 846.015 of the statutes; relating to: residential mortgage loan

foreclosures.

Analysis by the Legislative Reference Bureau

Under current law, if a mortgagee brings an action for foreclosure of a mortgage
on a residential property, the homeowner (mortgagor or borrower) is served with a
summons and complaint and the normal civil procedural rules of pleadings,
discovery of evidence, pretrial, and trial apply. If the court finds that the mortgagee
has the right to the foreclosure, the court issues a judgment for foreclosure of the
mortgage, which entitles the mortgagee to force a sale of the property after a
redemption period has ended.

This bill creates a process to allow a borrower who is in default on a first
mortgage loan on a residential property to pursue a loan modification during a
mortgage foreclosure action. Under the bill, before a first lien residential mortgage
holder or its servicing agent (mortgagee) may commence an action to foreclose the
mortgage, the mortgagee must provide a written notice (default-foreclosure notice)
to the borrower that contains all of the following information: 1) that the mortgage
is in default and a mortgage foreclosure action may be commenced, the reason that
the mortgage is in default, and the action required of the borrower to cure the default;
2) the name, address, and telephone number of a mortgagee negotiator with
authority to enter into negotiations regarding modifications to the residential
mortgage loan; 3) the names and addresses of credit counseling services for
homeowners; 4) that the borrower may request loan modifications by sending the
request to the mortgagee negotiator within 14 working days after receiving the
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%)ii_c’e’jjfﬁnt ifthe borrower requésts logn modifications within this 14-day period,
a foreclosure proceedmg may not be comm nced until 90 days after the date that the

request for loan “modifications, the borréwer may attend a meeting with the
mortgagee negotiator to discuss the modifications accompanied by an attorney or
other person; 7) that if the borrower does not make a timely request for loan
modifications, the mortgage foreclosure action may proceed; 8) that if the parties
reach an agreement to modify the residential mortgage loan, the mortgage may not
be foreclosed if the borrower complies with the terms of the modified agreement; and
9) that the mortgagee and borrower may agree to loss mitigation strategies other
than loan modifications.

A borrower, within 14 working days of receiving this notice, may request loan
modifications by sending the request to the mortgagee negotiator. If a timely request ,
is made, the mortgagee may not commencée an action to foreclose on the mortgage“i
until 90 days after the mortgagee mailed the W&WMMM

0-day periodj the mortgagee negotiator and borrower must meet in person in the
county where the residential property is located or by telephone or other electronic
communication to negotiate, in good faith, modifications to the residential mortgage
loan. The borrower must provide to the mortgagee negotiator documents and
information requested by the mortgagee negotiator that are necessary to determine
if the borrower is eligible for a loan modification. Based on available information,
the mortgagee negotiator must determine if the borrower is eligible for a loan
modification. The borrower is eligible if his or her current housing-related debt is
38 percent or more of the borrower’s gross income. If the borrower is eligible, the
mortgagee negotiator must offer one or more of the following loan modifications to
lower the borrower’s housing-related debt to less than 38 percent of the borrower’s
gross income: 1) an interest rate reduction, subject to a floor of three percent, for a
fixed period of at least five years, after which the interest rate may increase within
specified parameters; 2) an extension of the amortization period for the residential
mortgage loan term to 40 years or less from the date of the loan modification; 3) the
deferral of payment of up to 20 percent of the unpaid balance of the residential
mortgage loan, until maturity of the loan, refinancing of the loan, or sale of the
residential property; or 4) the reduction or elimination of late fees or penalties.
However, for certain residential mortgage loans, the mortgagee negotiator must
follow government guidelines for loan modifications. - I
Not later than @ﬁﬁg\ﬁays before the end of the 90-day p@
~--commences with the default-foreclosure noticgfnthe ‘mortgagee negotiator must
“notify the borrower as to whettrer-theboifowef 1s eligible for modifications to the
residential mortgage loan. If the borrower is fot eligible, the notice must include a
statement explaining the eligibility criteria/nd stating that the borrower has not
met this criteria. If the borrower is eligible Ahe notice must include two copies of the
mortgage modification agreement proposgd by the mortgagee negotiator along with
a notice telling the borrower to sign a/copy of the proposal and return it to the
mortgagee negotiator within ten workihg days after receipt of the proposal. If the
borrower is eligible, but the mortgage¢ negotiator determines that it is not possible

v )i
?2 (‘A'/e"q (// Q/é ﬂ‘»F Er 7/6 /ﬁf‘/‘:)cf/?'/ §¢t!4\,% /2‘( /b‘(‘d}’A47/{.},‘
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to lower the borrower’s housing-related debt to less than 38 percent of the borrower’s
gross income, the mortgagee negotiator shall inform the borrower of that
determination. Regardless of whether the borrower is eligible, the notice must
include a copy of any calculations used by the mortgagee negotiator to determine the
borrower’s eligibility. The notice must also include, if requested by the borrower, a
copy of the program, process, or guidelines the mortgagee negotiator used to
determine which loan modification to offer the borrower or that none of the available
modifications lower the borrower’s housing-related debt to less than 38 percent of
the borrower’s gross income. If the borrower is eligible, the borrower must, to accept
the proposal, mail his or her signed acceptance of the proposed mortgage
modification agreement to the mortgagee negotiator within ten working days of
receiving it.

A mortgagee may only foreclose on a residential property if: 1) the mortgage
has been properly recorded; 2) the borrower has defaulted on a condition of the
mortgage that gives the mortgagee the right to foreclose; 3) there is a record chain
of title for the mortgage, if the mortgagee is not the original mortgagee; and 4) the
mortgagee has satisfied the requirements specified above, unless the mortgagee and
borrower previously agreed to a loan modification and the mortgagee but not the
borrower complied with the terms of the modification agreement.

If the mortgagee negotiator determines that the borrower is not eligible for a
modification to the residential mortgage loan, or that none of the available
modifications reduce the borrower’s housing-related debt to less than 38 percent of
gross income, the mortgagee must wait at least 20 working days after mailing the
ineligibility notice before commencing an action to foreclose on the mortgage. If the
mortgagee negotiator determines that the borrower is eligible for a loan
modification, the mortgagee/ must wait at least 90 days after mailing the
default-for ice before commencing the for ure action andfmay only
commence the action if the mortgagee negotiator in good faith offered the borrower
a mortgage modification agreement and the borrower falled to timely accept it.

The bill provides that the redemption perio

the date that the borrower req

following occurs: 1) the state

for any modification or that fio modification will reduce the housing-related debt to

less than 38 percent of the borrower’s gross income; or 2) the borrower fails to timely
l submit the signed acceptance of the proposed mortgage modification agreement.

A"court must dismiss the foreclosure action of a mortgagee that has failed to
comply with the requirements of the bill. The bill applies only to foreclosure actions
commenced on or after the bill’s effective date and before December 31, 2012, or
involving default-foreclosure notices provided before December 31, 2012.
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For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
v

SECTION 1. 846.015 of the statutes is created to read:

846.015 Mortgage foreclosure procedures. (1) In this section:

(a) “Borrower” means the owner of residential property who gives a mortgage
on the residential property to the mortgagee to provide security for repayment of a
residential mortgage loan made to the owner of the residential property.

(b) “Condominium assessments” means regular and special assessments for
common expenses and charges owed by a condominium owner.

(¢) “Housing-related debt” means mortgage loan principal and interest
payments, property taxes, property insurance premiums, and condominium
assessments.

(d) “Mortgagee” means a person who receives a mortgage to secure payment of
a residential mortgage loan.

(e) “Mortgagee negotiator” means a mortgagee or mortgage servicer who has
the authority to enter into negotiations regarding modifications to a residential
mortgage loan.

(f) “Mortgage servicer” means the servicing agent of a mortgagee.

(g) “Rate ceiling” means the lesser of the following:

1. The fully indexed and fully amortizing interest rate applicable to the
borrower’s residential mortgage loan before any modification to the loan is made.

2. The Federal Home Loan Mortgage Corporation’s primary mortgage market

survey rate for 30-year fixed-rate conforming mortgage loans, rounded to the
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nearest 0.125 percent, determined as of the date of preparation of a loan modification
document.

(h) “Residential mortgage loan” means a loan that is secured by a first lien real
estate mortgage, or equivalent security interest, in a residential property.

() “Residential property” means real property on which a one-family to
4-family dwelling is constructed or intended to be constructed, including individual
condominium units, that the borrower uses, or intends to use, as his or her principal
place of residence.

(2) A mortgagee or mortgage servicer may foreclose on a residential property

if all of the follo a ply
e st c/wr\ ‘& f [oae

(a) Thejmortgage’has been properly recorded.

vy T g £ (pen
mortgagée or mortgage servicer shall provide to the borrower at his or her
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last-known addres$ by certified miail s/ written notice that contains all of the
following informatipn:

(a) That thefmortgigejis in default\and a mortgage foreclosure action may be

commenced, the reason that the mortgagejs in default, and the action required of the
borrower to cure the default.
(b) The name, address, and telephone number of the mortgagee negotiator.

(¢) The names and addresses of adjustment service companies licensed under

s. 218.02, and of independent nonprofit organizations approved by the federal

@ooqcncn@@wr—*

department of housing and urban development, that offer credit counseling services

10 to homeowners.

11 (d) That the borrower may request modifications to the residential mortgage
12 loan by sending the request to the mortgagee negotiator by 1st class mail within 14
13 working days after receiving the written notice from the mortgagee or mortgage
14 servicer. N /g

(e) That ¥ the borrower requests modifications within the 14-day period, a

R i

Qf) That if the borrower does make the request for modifications within

1™ &
l4ﬁlawhe borrower may attend any meeting with the mortgagee negotiator

to discuss modifications in the residential mortgage loan accompanied by an
attorney or an employee or member of a company specified in par. (c), or both. Lo s
ey /y'
(g) That if the borrower does not request the modifications within(th l4ﬁa¥[ s

perlod the mortgage foreclosure action may proceed. o ) I

[Q) /4 e/:?;(/,/)f!ﬁn { ‘7{46 Co f/fcu /f"tg 7/ 7L W:/({c’

(,(ﬁec/ fé e’ef(rmz;f 7( féc éa.ﬂ%)c._/e"’ /5 é/e ‘[a% -t

by q/z‘ff(«fdﬂ aned o€ The cr. T Tera cesed o o/f?‘e/mmf Sha K
elgih iy, ) S
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1 (h) That if the parties reach an agreement to modify the residential mortgage
2 loan, the mortgage may not be foreclosed if the borrower complies with the terms of
3 the modified agreement.
4 () That the process outlined in this notice does not prohibit a loss mitigation
5 strategy other than a loan modification if the strategy is agreed to by the borrower
6 and mortgagee negotiator.
7 (5) (a) A borrower may request modifications to the residential mortgage loan
8 by sending the request to the mortgagee negotiator by 1st class mail within 14
9 working days after receipt of the notice under sub. (4). The borrower may contact an
10 adjustment service company licensed under s. 218.02, or an independent nonprofit
11 organization approved by the federal department of housing and urban
12 development, that offers credit counseling services to homeowners to assist th or 44 R
13 her in makmg this request and in negotiating with the mortgagee negotiator. l/

S 0/,;(; ,,gf‘ a 40»’ Mo‘/d(\ Ca flhf
14\\ (;b') If the borrowex) submitg the request jw1th1n @Q} {day Detiog) the .

15 mortgagee or mortgage servicer may /o commence ;gél”:on«to foreclose on th;\j ,
wa

\ \ 16 ,m’ortgage until 90 d}ysafter the notice under sub: s mailed to the borroyer /
,_jé‘ p/o(eegf &S )‘.{ 1‘4( ‘Fw’(cf Seare fcfd«

({//7 \ excegt as Qr ded in sub. (3
bt 10 workt Bk e
@ ) o~ ® f&poﬁ receipt of threjborr\o%ve% s request for modifications to the residential

p——

&Q;, 19 mortgage loan, the mortgagee negotiator may ask the borrower to provide any
b sr
Q\ ‘ 20 information @/iocuments that are necessary to determine if the borrower is
t&z VY )
NP 9: 21 eligible for a modification of the residential mortgage loan. / The borrower shall
W
22 provide the mortgagee negotiator with the information and copies 42”;1}7 documents
withm »o bv’prfg o/ez £ a\fﬁ'f re(a,«f P regues?t
23 requeste if the borrower has that information or has possession of those documents
4 (6) ifthe borrower makes a t;r};ei;reqaest fo; modifﬁioa;tlo}{s under sub. (g;@tM

the borrower and mortgagee negotiator shall meet@the 90-day permx

25
%c/c/ :
\_5%’ /ﬁﬂl/ TL(//,?‘///; (D v or %Z Q./d s 4% /‘5(&/7[ e ?‘n/é'

éérfaq/c’rg 9 borma er /(trﬁhfn s, 4 e ﬂor‘z’fé )
5,

rnegolialsy s4el0 motiCp e - borroner Hir He Vf/‘«fﬁ(f’ meo ﬂaé,,,« has,
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specified in sub. (5) (b)) either in person or by telephone or other electronic

communication to negotiate modifications to the residential mortgage loan. Both
parties shall negotiate in good faith. The borrower may have a member of an
adjustment service company licensed under s. 218.02, or of an independent nonprofit
organization approved by the federal department of housing and wurban
development, that offers credit counseling services to homeowners assist the
borrower at the meeting. Either party may be assisted by an attorney. Any meeting
held in person shall be held at a time and place that is convenient to both parties in
the county where the residential property is located.

(7) (a) Based on the available information to the mortgagee negotiator, he or
she shall determine if the borrower is eligible for modification of the residential
mortgage loan. The borrower is eligible for a modification if his or her current
housing-related debt is 38 percent or more of the borrower’s gross income. The
mortgagee negotiator shall offer one or more of the following modifications to the
residential mortgage loan to lower the borrower’s housing-related debt to less than
38 percent of the borrower’s gross income: D

1. An interest rate reduction, subject to a floor of 3 percent, for a fixed period
of at least 5 years. A loan modification under this paragraph may allow the
mortgagee or mortgage servicer to increase the interest rate after the fixed period of
the interest rate reduction expires, but the mortgagee or mortgage servicer may not
increase the interest rate by more than 1 percent per year and may not increase the
interest rate to more than the rate ceiling.

2. An extension of the amortization period for the residential mortgage loan

term to 40 years or less from the date of the loan modification.
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1 3. The deferral of payment of up to 20 percent of the unpaid balance of the
2 residential mortgage loan, until maturity of the loan, refinancing of the loan, or sale
3 of the residential property.
4 4. The reduction or elimination of late fees or penalties.
5 (b) In determining how to modify the residential mortgage loan under this
6 subsection, all of the following apply:
7 1. If the loan is pooled for sale to an investor that is a governmental body, the
8 mortgagee negotiator shall follow the guidelines established by that governmental
9 body for any modifications.
10 2. If the loan has been sold to a government-sponsored entity, the mortgagee
11 negotiator shall follow the guidelines established by that government-sponsored
12 entity for any modifications.
13 (¢c) If, after reviewing all of the information available to the mortgagee

14 negotiator and considering all of the possible methods of modifying the residential

15 mortgage loan under par. (a), the mortgagee negotiator determines that it is not
16 possible to lower the borrower’s housing-related debt/to less than 38 percent of the
17 borrower’s gross income, the mortgagee negotiator shall inform the borrower of that
18 determination under sub. (8) (a) 2.

19 (d) This subsection does not prohibit a modification to the residential mortgage
20 loan on other terms, or a loss mitigation strategy other than a loan modification, if
21 the other modification or strategy is agreed to by the borrower and mortgagee

- 22 negotiator.
23 (8) (a) The mortgagee negotlgtgr shall se c}ld by 1st class mail all of the following
ce/en

to the borrower no later than Z0 working)days efore the 90— day perlod undergﬁ)'é*
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1. If the borrower is not eligible for modifications to the residergial mortgage

and stating

that the borrower has not met this criteria.

2. If the borrower is eligible for modifications to the residential mortgage loan,
but none of the available modifications lower the borrower’s housing-related debt to
less than 38 percent of the borrower’s gross income, a statement informing the
borrower of that determination.

3. If the borrower is eligible for modifications to the residential mortgage loan,
2 written copies of the mortgage modification agreement proposed by the mortgagee
negotiator with a statement telling the borrower to sign a copy of the proposal and
return it to the mortgagee negotiator within 10 working days after receipt of the
proposal.

4. A copy of any calculations used by the mortgagee negotiator to determine if
the borrower was eligible for modifications to the residential mortgage loan and to
determine if the available modifications lowered or failed to lower the borrower’s
housing-related debt to less than 38 percent of the borrower’s gross income.

5. If requested by the borrower, a copy of the program, process, or guidelines
the mortgagee negotiator used to determine which modification or modifications to
the residential mortgage loan would be offered to the borrower.

(b) The borrower shall mail by 1st class mail his or her signed acceptance of the
proposed mortgage modification agreement to the mortgagee negotiator within 10
working days of receipt of the proposal provided under par. (a) 3.

(9) (a) If the mortgagee negotiator determines that the borrower is not eligible
for a modification to the residential mortgage loan or that none of the available

modifications lower the borrower’s housing-related debt to less than 38 percent of
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the borrower’s gross income, the mortgagee or mortgage servicer may, not less than
20 working days after the statement is mailed to the borrower under sub. (8) (a) 1.,
commence an action to foreclose on the mortgage if all of the conditions under sub.
(2) are met.

- (b) If the mortgagee negotiator determines that the borrower is eligible for a

modification to the residential mortgage loan, the mortgagee or mortgage servicer

ma @ot Tess than 90 days after the not1ce is malled to the borrower under sub (4)

e P PSR R S R

commence an action to foreclose on a mortgage if all the following conditions are met:
1. The mortgagee negotiator has in good faith offered the borrower a mortgage

modification agreement prepared in compliance with sub. (7).

2. For reasons not related to any action or inaction of the mortgagee or

/<~

'\(10) The redemption period under this chapter for the borrowe}s,rés1dent1al

,x
/

the negotlator recelved the borrower’s request for modrﬁcatlons under sub. (5) and
the date that one of the followmg occurred -

T

(a) The mortgagee negotlatorbg.eﬁt a statement to the borrower under sub. (8)

(a) that the borrower is not ehglble for mod\iﬁcatlons to the residential mortgage loan

or that none of the ayaﬂable modifications lower the borrower’s housing-related debt

7
2

.
.

to less than 38 percent of the borrower’s gross income. ™.
o ',,,— - ‘~(\\\

_(b) The last day that the borrower had to submit his or her éi‘gr;ed acceptance

.

fails to submit that acceptance within the time limit under sub. (8) (b). /

P S !

/ property*shall be reduced by the number of days that occurredj)efween the date that E

‘z

i
¥

of the proposed mortgage modification agreement under sub. (8) (b), if the\borrower [[f
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[V 7 __
(1)) If the court in which an action is commenced to foreclose @ mortgageson

,_ i prf}cz @ (orn
a residentiaterrmnes that the mortgagee or mortgage servicer did not

comply with this section, the court shall dismiss the action.

(Ilé) (a) Except as provided in par. (b), this section applies to foreclosure actions
that are commenced on or after the effective date of this paragraph .... [LRB inserts
date], and before December 31, 2012.

(b) This section applies to a foreclosure action that is commenced after

December 31, 2012, if notice under sub. (4) was mailed before that date.

(END)

D-foc—
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AN ACT to create 846.015 of the statutes; relating to: residential mortgage loan

foreclosures.

Analysis by the Legislative Reference Bureau

Under current law, if a mortgagee brings an action for foreclosure of a mortgage
on a residential property, the homeowner (mortgagor or borrower) is served with a
summons and complaint and the normal civil procedural rules of pleadings,
discovery of evidence, pretrial, and trial apply. If the court finds that the mortgagee
has the right to the foreclosure, the court issues a judgment for foreclosure of the
mortgage, which entitles the mortgagee to force a sale of the property after a
redemption period has ended.

This bill creates a process to allow a borrower who is in default on a first
mortgage loan on a residential property to pursue a loan modification during a
mortgage foreclosure action. Under the bill, before a first lien residential mortgage
holder or its servicing agent (mortgagee) may commence an action to foreclose the
mortgage, the mortgagee must provide a written notice (default-foreclosure notice)
to the borrower that contains all of the following information: 1) that the mortgage
is in default and a mortgage foreclosure action may be commenced, the reason that
the mortgage isin default, and the action required of the borrower to cure the default;
2) the name, address, and telephone number of a mortgagee negotiator with
authority to enter into negotiations regarding modifications to the residential
mortgage loan; 3) the names and addresses of credit counseling services for
homeowners; 4) that the borrower may request loan modifications by sending the
request to the mortgagee negotiator within 14 working days after receiving the
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notice; 5) the calculations and eligibility criteria used to determine if the borrower
is eligible for any loan modifications; 6) that if the borrower makes a timely request
for loan modifications, the borrower may attend a meeting with the mortgagee
negotiator to discuss the modifications accompanied by an attorney or other person,;
7) that if the borrower does not make a timely request for loan modifications, the
mortgage foreclosure action may proceed; 8) that if the parties reach an agreement
to modify the residential mortgage loan, the mortgage may not be foreclosed if the
borrower complies with the terms of the modified agreement; and 9) that the
mortgagee and borrower may agree to loss mitigation strategies other than loan
modifications.

A borrower, within 14 working days of receiving this notice, may request loan
modifications by sending the request to the mortgagee negotiator. If a timely request
is made, the mortgagee negotiator and borrower must meet in person in the county
where the residential property is located or by telephone or other electronic
communication to negotiate, in good faith, modifications to the residential mortgage
loan. The borrower must provide to the mortgagee negotiator documents and
information requested by the mortgagee negotiator that are necessary to determine
if the borrower is eligible for a loan modification. Based on available information,
the mortgagee negotiator must determine if the borrower is eligible for a loan
modification. The borrower is eligible if his or her current housing-related debt is
38 percent or more of the borrower’s gross income. If the borrower is eligible, the
mortgagee negotiator must offer one or more of the following loan modifications to
lower the borrower’s housing-related debt to less than 38 percent of the borrower’s
gross income: 1) an interest rate reduction, subject to a floor of three percent, for a
fixed period of at least five years, after which the interest rate may increase within
specified parameters; 2) an extension of the amortization period for the residential
mortgage loan term to 40 years or less from the date of the loan modification; 3) the
deferral of payment of up to 20 percent of the unpaid balance of the residential
mortgage loan, until maturity of the loan, refinancing of the loan, or sale of the
residential property; or 4) the reduction or elimination of late fees or penalties.
However, for certain residential mortgage loans, the mortgagee negotiator must
follow government guidelines for loan modifications.

Not later than 30 calendar days after the borrower submits the information or
documents requested by the mortgagee negotiator, or 60 calendar days after that
request is made if the borrower does not submit any information or documents, the
mortgagee negotiator must notify the borrower as to whether the borrower is eligible
for modifications to the residential mortgage loan. If the borrower is not eligible, the
notice must include a statement explaining the eligibility criteria and stating that
the borrower has not met this criteria. If the borrower is eligible, the notice must
include two copies of the mortgage modification agreement proposed by the
mortgagee negotiator along with a notice telling the borrower to sign a copy of the
proposal and return it to the mortgagee negotiator within ten working days after
receipt of the proposal. If the borrower is eligible, but the mortgagee negotiator
determines that it is not possible to lower the borrower’s housing-related debt to less
than 38 percent of the borrower’s gross income, the mortgagee negotiator shall
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inform the borrower of that determination. Regardless of whether the borrower is
eligible, the notice must include a copy of any calculations used by the mortgagee
negotiator to determine the borrower’s eligibility. The notice must also include, if
requested by the borrower, a copy of the program, process, or guidelines the
mortgagee negotiator used to determine which loan modification to offer the
borrower or that none of the available modifications lower the borrower’s
housing-related debt to less than 38 percent of the borrower’s gross income. If the
borrower is eligible, the borrower must, to accept the proposal, mail his or her signed
acceptance of the proposed mortgage modification agreement to the mortgagee
negotiator within ten working days of receiving it.

A mortgagee may only foreclose on a residential property if: 1) the mortgage
has been properly recorded; 2) the borrower has defaulted on a condition of the
mortgage that gives the mortgagee the right to foreclose; 3) there is a record chain
of title for the mortgage, if the mortgagee is not the original mortgagee; and 4) the
mortgagee has satisfied the requirements specified above, unless the mortgagee and
borrower previously agreed to a loan modification and the mortgagee but not the
borrower complied with the terms of the modification agreement.

If the mortgagee negotiator determines that the borrower is not eligible for a
modification to the residential mortgage loan, or that none of the available
modifications reduce the borrower’s housing-related debt to less than 38 percent of
gross income, the mortgagee must wait at least 20 working days after mailing the
ineligibility notice before commencing an action to foreclose on the mortgage. If the
mortgagee negotiator determines that the borrower is eligible for a loan
modification, the mortgagee may only commence the action if the mortgagee
negotiator in good faith offered the borrower a mortgage modification agreement and
the borrower failed to timely accept it.

A court must dismiss the foreclosure action of a mortgagee that has failed to
comply with the requirements of the bill. The bill applies only to foreclosure actions
commenced on or after the bill’s effective date and before December 31, 2012, or
involving default-foreclosure notices provided before December 31, 2012.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 846.015 of the statutes is created to read:

846.015 Mortgage foreclosure procedures. (1) In this section:

(a) “Borrower” means the owner of residential property who gives a mortgage
on the residential property to the mortgagee to provide security for repayment of a

residential mortgage loan made to the owner of the residential property.
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(b) “Condominium assessments” means regular and special assessments for
common expenses and charges owed by a condominium owner.

(¢) “Housing-related debt” means mortgage loan principal and interest
payments, property taxes, property insurance premiums, and condominium
assessments.

(d) “Mortgagee” means a person who receives a mortgage to secure payment of
a residential mortgage loan.

(e) “Mortgagee negotiator” means a mortgagee or mortgage servicer who has
the authority to enter into negotiations regarding modifications to a residential
mortgage loan.

(f) “Mortgage servicer” means the servicing agent of a mortgagee.

(g) “Rate ceiling” means the lesser of the following:

1. The fully indexed and fully amortizing interest rate applicable to the
borrower’s residential mortgage loan before any modification to the loan is made.

2. The Federal Home Loan Mortgage Corporation’s primary mortgage market
survey rate for 30-year fixed-rate conforming mortgage loans, rounded to the
nearest 0.125 percent, determined as of the date of preparation of a loan modification
document.

(h) “Residential mortgage loan” means a loan that is secured by a first lien real
estate mortgage, or equivalent security interest, in a residential property.

(i) “Residential property” means real property on which a one-family to
4-family dwelling is constructed or intended to be constructed, including individual
condominium units, that the borrower uses, or intends to use, as his or her principal

place of residence.
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(2) A mortgagee or mortgage servicer may foreclose on a residential property
if all of the following apply:

(a) The residential mortgage loan has been properly recorded.

(b) The borrower has defaulted on a condition of the residential mortgage loan
that gives the mortgagee or mortgage servicer the right to foreclose on the residential
mortgage loan.

(¢) If the mortgagee or mortgage servicer is not the original mortgagee or
mortgage servicer, a record chain of title exists evidencing the assignment or transfer
of the mortgage to the mortgagee or mortgage servicer foreclosing on the residential
mortgage loan.

(d) Except as provided in sub. (3), the mortgagee or mortgage servicer complies
with subs. (4) to (9).

(3) Ifthe mortgagee or mortgage servicer and borrower have previously agreed
to modify the residential mortgage loan and the mortgagee or mortgage servicer has
complied with the terms of the agreement, but the borrower has not complied with
the terms of the agreement, the mortgagee or mortgage servicer may commence an
action to foreclose on the residential mortgage loan without complying with subs. (4)
to (9).

(4) Before commencing an action to foreclose on a residential mortgage loan,
a mortgagee or mortgage servicer shall provide to the borrower at his or her
last-known address by certified mail a written notice that contains all of the
following information:

(a) That the residential mortgage loan is in default and a mortgage foreclosure
action may be commenced, the reason that the residential mortgage loan is in

default, and the action required of the borrower to cure the default.
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(b) The name, address, and telephone number of the mortgagee negotiator.

(¢) The names and addresses of adjustment service companies licensed under
s. 218.02, and of independent nonprofit organizations approved by the federal
department of housing and urban development, that offer credit counseling services
to homeowners.

(d) That the borrower may request modifications to the residential mortgage
loan by sending the request to the mortgagee negotiator by 1st class mail within 14
working days after receiving the written notice from the mortgagee or mortgage
servicer.

(e) A description of the calculations that will be used to determine if the
borrower is eligible for a modification and of the criteria used to determine that
eligibility.

(f) That if the borrower does make the request for modifications within 14
working days, the borrower may attend any meeting with the mortgagee negotiator
to discuss modifications in the residential mortgage loan accompanied by an
attorney or an employee or member of a company specified in par. (c), or both.

(g) That if the borrower does not request the modifications within 14 working
days, the mortgage foreclosure action may proceed.

(h) That if the parties reach an agreement to modify the residential mortgage
loan, the mortgage may not be foreclosed if the borrower complies with the terms of
the modified agreement.

(1) That the process outlined in this notice does not prohibit a loss mitigation
strategy other than a loan modification if the strategy is agreed to by the borrower

and mortgagee negotiator.
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(5) (a) A borrower may request modifications to the residential mortgage loan
by sending the request to the mortgagee negotiator by 1lst class mail within 14
working days after receipt of the notice under sub. (4). The borrower may contact an
adjustment service company licensed under s. 218.02, or an independent nonprofit
organization approved by the federal department of housing and urban
development, that offers credit counseling services to homeowners to assist him or
her in making this request and in negotlatm ith th?nortgagee negotiator.

Hin 10 W o rh

(b) Wecelpt of the borrower’s uest for modifications to the residential
mortgage loan, the mortgagee negotiator may ask the borrower to provide any
information or documents that are necessary to determine if the borrower is eligible
for a modification of the residential mortgage loan.

(¢) The borrower shall provide the mortgagee negotiator with the information
and copies of any documents requested within 20 working days after receipt of that
request if the borrower has that information or has possession of those documents.

(d) Within 10 working days after receipt of the borrower’s information or
documents, the mortgagee negotiator shall notify the borrower that the request for
modifications has been received.

(e) If the borrower does not submit a request for modifications within 14
working days, the mortgagee or mortgage servicer may proceed with the foreclosure
action.

(6) If the borrower makes a timely request for modifications under sub. (5) (a),
the borrower and mortgagee negotiator shall meet either in person or by telephone -
or other electronic communication to negotiate modifications to the residential
mortgage loan. Both parties shall negotiate in good faith. The borrower may have

a member of an adjustment service company licensed under s. 218.02, or of an
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independent nonprofit organization approved by the federal department of housing
and urban development, that offers credit counseling services to homeowners assist
the borrower at the meeting. Either party may be assisted by an attorney. Any
meeting held in person shall be held at a time and place that is convenient to both
parties in the county where the residential property is located.

(7) (a) Based on the available information to the mortgagee negotiator, he or
she shall determine if the borrower is eligible for modification of the residential
mortgage loan. The borrower is eligible for a modification if his or her current
housing-related debt is 38 percent or more of the borrower’s gross income. The
mortgagee negotiator shall offer one or more of the following modifications to the
residential mortgage loan to lower the borrower’s housing-related debt to less than
38 percent of the borrower’s gross income:

1. An interest rate reduction, subject to a ﬂoor of 3 percent, for a fixed period
of at least 5 years. A loan modification under this paragraph may allow the
mortgagee or mortgage servicer to increase the interest rate after the fixed period of
the interest rate reduction expires, but the mortgagee or mortgage servicer may not
increase the interest rate by more than 1 percent per year and may not increase the
interest rate to more than the rate ceiling.

2. An extension of the amortization period for the residential mortgage loan
term to 40 years or less from the date of the loan modification.

3. The deferral of payment of up to 20 percent of the unpaid balance of the
residential mortgage loan, until maturity of the loan, refinancing of the loan, or sale
of the residential property.

4. The reduction or elimination of late fees or penalties.
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(b) In determining how to modify the residential mortgage loan under this
subsection, all of the following apply:

1. If the loan is pooled for sale to an investor that is a governmental body, the
mortgagee negotiator shall follow the guidelines established by that governmental -
body for any modifications.

2. If the loan has been sold to a government-sponsored entity, the mortgagee
negotiator shall follow the guidelines established by that government-sponsored
entity for any modifications.

(¢) If, after reviewing all of the information available to the mortgagee
negotiator and considering all of the possible methods of modifying the residential
mortgage loan under par. (a), the mortgagee negotiator determines that it is not
possible to lower the borrower’s housing-related debt to less than 38 percent of the
borrower’s gross income, the mortgagee negotiator shall inform the borrower of that
determination under sub. (8) (a) 2.

(d) This subsection does not prohibit a modification to the residential mortgage
loan on other terms, or a loss mitigation strategy other than a loan modification, if
the other modification or strategy is agreed to by the borrower and mortgagee
negotiator.

(8) (a) The mortgagee negotiator shall send by 1st class mail all of the following
to the borrower no later than 30 calendar days after receipt of the borrower’s
information or documents requested under sub. (5) (b), orstno later than 60 calendar
days after the mortgagee negotiator made that request if the borrower does not

submit any information or documents:
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1. If the borrower is not eligible for modifications to the residential mortgage

loan, a statement explaining the eligibility criteria used to determine eligibility and
stating that the borrower has not met this criteria.

2. If the borrower is eligible for modifications to the residential mortgage loan,
but none of the available modifications lower the borrower’s housing-related debt to
less than 38 percent of the borrower’s gross income, a statement informing the
borrower of that determination.

3. If the borrower is eligible for modifications to the residential mortgage loan,
2 written copies of the mortgage modification agreement proposed by the mortgagee
negotiator with a statement telling the borrower to sign a copy of the proposal and
return it to the mortgagee negotiator within 10 working days after receipt of the
proposal.

4. A copy of any calculations used by the mortgagee negotiator to determine if
the borrower was eligible for modifications to the residential mortgage loan and to
determine if the available modifications lowered or failed to lower the borrower’s
housing-related debt to less than 38 percent of the borrower’s gross income.

5. If requested by the borrower, a copy of the program, process, or guidelines
the mortgagee negotiator used to determine which modification or modifications to
the residential mortgage loan would be offered to the borrower.

(b) The borrower shall mail by 1st class mail his or her signed acceptance of the
proposed mortgage modification agreement to the mortgagee negotiator within 10
working days of receipt of the proposal provided under par. (a) 3.

(9) (a) If the mortgagee negotiator determines that the borrower is not eligible
for a modification to the residential mortgage loan or that none of the available

modifications lower the borrower’s housing-related debt to less than 38 percent of
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the borrower’s gross income, the mortgagee or mortgage servicer may, not less than
20 working days after the statement is mailed to the borrower under sub. (8) (a) 1.,
commence an action to foreclose on the mortgage if all of the conditions under sub.
(2) are met.

(b) If the mortgagee negotiator determines that the borrower is eligible for a
modification to the residential mortgage loan, the mortgagee or mortgage servicer
may commence an action to foreclose on a mortgage if all the following conditions are
met:

1. The mortgagee negotiator has in good faith offered the borrower a mortgage
modification agreement prepared in compliance with sub. (7).

2. For reasons not related to any action or inaction of the mortgagee or
mortgage servicer, the borrower does not submit an acceptance of the mortgage
modification agreement within 10 working days under sub. (8) (b).

(10) If the court in which an action is commenced to foreclose on a residential
mortgage loan determines that the mortgagee or mortgage servicer did not comply
with this section, the court shall dismiss the action.

(11) (a) Except as provided in par. (b), this section applies to foreclosure actions
that are commenced on or after the effective date of this paragraph .... [LRB inserts
date], and before December 31, 2012.

(b) This section applies to a foreclosure action that is commenced after
December 31, 2012, if notice under sub. (4) was mailed before that date.

(END)
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December 16, 2009

I had to add language to sub. (8) (a) to cover the situation when the borrower does not
submit any information or documents. In sub. (5) (¢), the borrower needs to provide
information or documents only if he or she has the information or documents.

Another way to deal with this is to have the mortgagee request the information or
documents and include with that request a form that the borrower must complete and
return to the requester if the borrower will not be submitting anything.
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December 17, 2009

I had to add language to sub. (8) (a) to cover the situation when the borrower does not
submit any information or documents. In sub. (5) (¢), the borrower needs to provide
information or documents only if he or she has the information or documents.

Another way to deal with this is to have the mortgagee request the information or
documents and include with that request a form that the borrower must complete and
return to the requester if the borrower will not be submitting anything.

Also, I added a time limit for requesting information under sub. (5) (a).

Robert P. Nelson

Senior Legislative Attorney

Phone: (608) 267-7511

E-mail: robert.nelson@legis.wisconsin.gov
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Nelson, Robert P.

From: Nerad, Ben

Sent:  Monday, December 21, 2009 3:12 PM
To:  Nelson, Robert P.

Subject: Requested changes to LRB 3079/3

Bob,
After reviewing the latest draft, I'd like the following changes:

—Initial notice on foreclosure/modification must include information request from bank, for information reasonably necessary to
determine gross income.

--After receiving initial notice, homeowner hasg; working daysito submit request for modification; 20 working days to submit

necessary materials.

~ Per our discussion, do you think there would be value in including the following provision to clarify situations when homeowners

~ do not have necessary materials? (as we discussed, please don't make any changes to these provisions at this time.) | think the
process below would allow some protection for homeowners in certain circumstances, while still keeping the current process
timeline.

Within 20 working day timeline, bortower who has requested modification must either submit documents requested, or
submit an explanation as to why they were not able to obtain and send in documents requested.

Currently, the lender must respond to the submission of documents within 10 working days, to notify the borrower they
have received documentation. With above provision, lender would also respond to explanation of lack of documentation
within 10 working days from receiving letter of explanation. If lender still is able to perform a modification calculation,
modification must go forward.

If lender is unable to perform a modification calculation, lender must notify homeowner of this fact. Foreclosure can go
forward 20 working days after this notification is sent, as under the bill if 2 modification agreement is not reached.

Ben Nerad

Office of Rep. Tom Nelson
Assembly Majority Leader
608-266-2401

12/21/2009



