2009-11 LRB Draft Review

Date: January 12, 2009

LRB Number: 1215/P1 (Combined Reporting)

Reviewed by: Axel F. Candelaria and Wendy Miller

Brief Description of LRB Draft: This bill requires corporations engaged in a
unitary business to compute their unitary business income using a combined
report and expands the scope of the related entity expense addback provisions
to include intangible expenses and management fees.

Comments on Draft: After extensive review and analysis of the language in LRB
1215/P1, the department has made changes {o provide improvements in
administration and clarification of the provisions of the proposal.

Changes Needed & Why: Pages 2 through 24 of this document show the
original text of LRB 1215/P1 with every change recommended by the Department
highlighted. Text that should be deleted is stricken. Text that should be added is
underlined. Note that several new bill sections are recommended. The new bill

| sections begin on page 21.
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Revisions Necessary for LRB-1215/P1 (Combined Reporting)
Highlighted items = Changes needed to LRB-1215/P1
Stricken-items = Deletions needed from LRB-1215/P1

Underlined items = Text to be added to LRB-1215/P1

SECTION 1. 71.01 (5n) of the statutes is created to read:

71.01 (5n) For purposes of s. 71.05 (6) () 24. and (b) 46., “intangible expenses” include the
following to the extent such amounts would otherwise be deductible in the computation of

Wisconsin adjusted gross income: expenses, losses, and costs for, related to, or directly or
indirectly in connection with the acquisition of, use of, maintenance or management of,
Gwnershlp of, sale of exchange of or any other d;sposmon of mtanglble property %e%heeéetem

AL 'v'

H&éef—%—-?-l—@é{é) losses related to, or mcurred in connectlon dlrectly or mdlrectly w1th
factoring transactions or discounting transactions; royalty, patent, technical, and copyright fees;
licensing fees; and other similar expenses, losses, and costs.

SECTION 2. 71.01 (Sp) of the statutes is created to read:
71.01 (5p) “Intangible property” includes stocks, bonds, financial instruments, patents, patent

applications, trade names, trademarks, service marks, copyrights, mask works, trade secrets, and
similar types of intangible assets.

SECTION 3. 71.01 (7v) of the statutes is created to read:

71.01 (7v) For purposes of s. 71 05 (6) (a) 24. and (b) 46., “management fees” incl ude expenses

payable, employee benefit plans insurance, legal matters, payroll, data processing, purchasing,

tax, financial matters and securities, accountmg, repomng and comphance or snmllar actlvmes

only to the extent that the amounts are-a § st-in-determ e
méeﬁhe%ma&l—&eveme@eé&ameé&ﬁeéﬁﬁdeﬁ%%%) would otherw:se be deductlb]e

in the computation of Wisconsin adjusted gross income.

SECTION 4. 71.05 (6) (a) 24. of the statutes is amended to read:
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71.05 (6) (a) 24. The amount deducted or excluded under the Internal Revenue Code for interest
expenses, rental expenses, intangible expenses, and management fees that are directly or
indirectly paid, accrued, or incurred to, or in connection directly or indirectly with one or more
direct or indirect transactions with, one or more related entities.

SECTION 5. 71.05 (6) (b) 46. of the statutes is amended to read:

71.05 {6) (b) 46. An amount added, pursuant to par. (a) 24. or 8. 71.26 (2) (a) 7., 71.34 (1K) (j), or
71.45 (2) (a) 16., to the federal income of a related entity that paid interest expenses, rental
expernses, intangible expenses, or management fees to the individual or fiduciary, to the extent
that the related entity could not offset such amount with the deduction allowable under subd. 45.
ors. 71.26 (2) (a) 8., 71.34 (1k) (k), or 71.45 (2) (a) 17.

SECTION 6. 71.22 (3g) of the statutes is created to read:

71.22 (3g) For purposes of's. 71.26 (2) (a) 7. and 9. and 5. 71.255(2)(c), “intangible expenses”
include the following to the extent such amounts would otherwise be deductible in determining
net income under the Internal Revenue Code as modified under s. 71.26(3): expenses, losses, and
costs for, related to, or directly or indirectly in connection with the acquisition of, use of,
maintenance or management of ownershlp of sale of exchange of or any other dlsposmon of,
intangible property te-the h § h
}ﬂ%efﬂ&l%eveﬁ&e—eedeas»medtﬁedﬂﬂdew%q—%{% losses related to or mcurred in connection
directly or indirectly with, factoring transactions or discounting transactions; royalty, patent,
technical, and copyright fees; licensing fees; and other similar expenses, losses and costs.

SECTION 7. 71.22 (3h) of the statutes is created to read:
71.22 (3h) “Intangible property” includes stocks, bonds, financial instruments, patents, patent

applications, trade names, trademarks, service marks, copyrights, mask works, trade secrets, and
similar types of intangible assets.

SECTION 8. 71.22 (6d) of the statutes is created to read:

71.22 (6d) For purposes of s. 71.26 (2) (a) 7. and 9., “management fees” include expenses and
| costs_paid, other than interest expenses, ;fer—semees pertaining to accounts receivable and

payable, employee benefit plans insurance, legal matters, payroll data processing, purchaSIhg, o

tax, financial matters and securities, accounting, reporting and compliance, or similar activities,

| only to the extent that the amounts are-allowed-as-a-deduction-or-cest would otherwise be
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| deductible in determining net income under the Internal Revenue Code as modified under s.
71.26 (3).

SECTION 9. 71.255 of the statutes is created to read:
71.255 Combined Reporting. (1) DEFINITIONS. In this section:

{(a) “Combined group” means the group of all persons whose income and apportionment factors
are required to be taken into account under sub. (2) to determine a taxpayver member’s share of
the net business income or loss apportionable to this state that is attributable to a unitary
business.

(b) “Combined report” means a report in the form and manner prescribed by the department that
specifies a combined group’s income from the unitary business, apportionment factors
attributable to the unitary business, and any other tax return information prescribed by the
department.

(c) “Commonly controlled group” means any of the following:

1. A parent corporation and any one-or more corporations or chains of corporations that are
connected to the parent corporation by direct or indirect ownership by the parent corporation, if
the parent corporation owns stock representing more than 50 percent of the voting power of at
least one of the connected corporations or if the parent corporation or any of the connected
corporations owns stock that cumulatively represents more than 50 percent of the voting power
of each of the connected corporations.

2. Any 2 or more corporations if a common owner, regardless of whether the owner is a
corporate entity, directly or indirectly owns stock representing more than 50 percent of the
voting power of the corporations or connected corporations.

3. Any 2 or more corporations.if stock representing more than 50 percent of the voting power in
each corporation are interests that cannot be separately transferred.

4. Any 2 or more corporations if stock representing more than 50 percent of the voting power in
each corporation is directly owned by, or for the benefit of, family members. In this subdivision,
“family member” means an individual related by blood, marriage, or adoption within the 3rd
degree of kinship, as computed under s. 990.001 (16), or the spouse of such individual.

(d) “Consolidated foreign operating corporation” means a corporation that, for the taxable year,
satisfies all of the following conditions:

1. It is a member of a unitary business.
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2. It is included in the same federal consolidated return as at least one other corporation in that
unitary business.

3. It has active foreign business income, as defined in section 861 (c) (1) (B) of the Internal
Revenue Code, in an amount that is 80 percent or more of the corporation’s worldwide income.

(e) “Corporation” means any corporation, as defined in s. 71.22 (1k), wherever located, which if
it were doing business in this state would be subject to this chapter. “Corporation” does not
include a tax-option corporation.

(f) “Department” means the department of revenue.

() “Domestic” means incorporated, organized, or created in the United States or under the laws
of the United States or any state.

(h) “Foreign™ means not incorporated, organized, or created in the United States or under the
laws of the United States or any state.

(1) “Intangible expenses” has the meanmg given ins. 71.22 (3 g) or coggoratmns taxable under
d th 1.42(1sg) fo bl

VIL

(j) “Interest expenses™ has the meaning given in s. 71.22 (3m) for corporations taxable under this
subchapter and the meaning given in s. 71.42(1t) for corporations taxable under subchapter VII.

(k) “Pass-through entity” means a general or limited partnership, an organization of any kind
treated as a partnership for tax purposes under this chapter, a tax-option corporation, a real estate
investment trust, a regulated investment company, a real estate mortgage investment conduit, a
financial asset securitization investment trust, a trust, or an estate.

&m)(L) “Unitary business” means a single economic enterprise that is made up either of separate
parts of a single business entity or of a commonly controlled group of business entities that are
sufficiently interdependent, integrated, and interrelated through their activities so as to provide a
synergy and mutual benefit that produces a sharing or exchange of value among them and a
significant flow of value to the separate parts. Two or more business entities are presumed to be
a unitary business if the businesses have unity of ownership, operation, and use as indicated by a
centralized management or a centralized executive force; centralized purchasing, advertising, or
accounting; intercorporate sales or leases; intercorporate services including but not limited to
administrative, employee benefits, human resources, legal. financial, and cash management

services; intercorporate debts; intercorporate use of proprietary materials; interlocking

dlrectorates or mterlockmg corporate officers. %eflepaﬁmeﬁf—may—éetermme—fhat%ef—mefe

t

iaw Inno event and under no c1rcumstances shall the precedmg sentence be construed as
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The %&xpayef members ofa combmed group
n-a-combined-report shall be jointly and severally hable for costs, penaltles interests, and taxes
associated with the combined report. Any business conducted by a pass-through entity that is
owned directly or indirectly by a corporation shall be treated as conducted by the corporation, to
the extent of the corporation’s distributive share of the pass-through entity’s income, regardless
of the percentage of the corporation’s ownership interest. A business conducted directly or
indirectly by one corporation is unitary with that portion of a business conducted by another
corporation through its direct or indirect interest in a pass-through entity if there is a synergy and
exchange and flow of value between the 2 parts of the business and the 2 corporations are
members of the same commonly controlled group.

(2) CORPORATION S REQUIRED TO USE COMBINED REPORTING (a) A corporatlon,

unitary busmess with one or more other corporations shal report its share of income from that
unitary business in the amount determined by a combined report filed by a demgnated agent of
the unitary business, as determined under sub. (7). “File” shall have the same meaning as in s.
71.22(2m). The combined report shall include the income, determined under sub. (3), and
apportionment factor or factors determined under sub. (5), of every corporation engaged in the
unitary business, However, except as provided in par. (c), and-except-that-if 80 percent or more

of a corporation’s worldwide income is active foreign business income, as defined in section 861
(¢) (1) (B) of the Internal Revenue Code, the income and apportionment factor or factors of the
corporation shall not be included in the combined report, but the corporation shall compute and
allocate or apportion its income from the unitary business separately.

(b) A foreign corporation that is a combined group member shall include in the combined report
income that is derived only from sources within the United States as provided in sections 861 to
865 of the Internal Revenue Code. The foreign corporation shall include in the combined report
its apportionment factor or factors related only to that income.

(c) The combined report of the unitary business of which the a consolidated foreign operating
corporation is a member shall include, and the separate return filed by the consolidated foreign
operating corporation shall exclude, the following amounts, to the extent that they are
attributable to the unitary business:

1. An amount of income equal to the interest and intangible expenses. losses, and costs Fhe
gible-expenses that are paid, accrued, or incurred by any
combmed group member to or for the benefit of the consolidated foreign operating corporation,
except to the extent such amounts constitute income to the consolidated foreign operating
corporation from sources outside the United States under sections 861 to 865 of the Internal
Revenue Code.
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2. To the extent that the amounts were not-censidered included under subd. 1., interest income
and income generated from intangible property received or accrued by the consolidated foreign
operating corporation, except to the extent such amounts constitute income from sources outside
the United States under sections 861 to 865 of the Internal Revenue Code. For purposes of this
subdivision, income generated from intangible property includes income related to the direct or
indirect acquisition, use, maintenance, management, ownership, sale, exchange, or any other
disposition of intangible property; income from factoring transactions or discounting
transactions; royalty, patent, technical, and copyright fees; licensing fees; and other similar
income.

3. Dividends paid or accrued by a real estate investment trust to the consolidated foreign
operating corporation, if the real estate investment trust is not a qualified real estate investment
trust as defined in s. 71.22 (9ad) and the dividend income is from sources within the United
States under sections 861 to 865 of the Internal Revenue Code.

4. Income of the consolidated foreign operating corporation that is equal to gains derived from
the sale of real or personal property located in the United States.

5. The apportionment factor or factors attributable to the income described in subds 1. to 4.

(d) 1. The department may require that a combined report include the income and associated
apportionment factor or factors of any person who is not included in a combined group under
pars. (a) ot (b), but who is a member of a unitary business, in order to reflect proper
appomonment of i income of the entlre unltary busmess—aﬂéfegafdless—eﬁwhether—ﬂaeépefseﬂ

3 Fdoh e. Authority to require the inclusion
of income and associated apport‘ionment factor or factors in a combined report under this
paragraph includes the authority to require the inclusion of income and associated apportionment
factor or factors of persons that are not corporations.

2. If the department determines that the reported income or loss of a member of a combined
group engaged in a unitary business with any person not included in the combined group under
pars. (a) or (b) represents an avoidance or evasion of tax by the the person or the combined group
member, the department may require all or any part of the income or loss and associated
apportionment factor or factors of the person be included in or excluded from the combined
report for the unitary business, or may require the use of a different apportionment factor ot
factors. Authority to require the inclusion or exclusion of income or loss and associated
apportionment factor or factors in a combined report under this paragraph includes the authority
to require the inclusion or exclusion of income or loss and associated apportionment factor or
factors of persons that are not corporations.

3. The authority granted under par. (d) is in addition to, and not a limitation of or dependent on,
the provisions in this chapter enacted to prevent the avoidance or evasion of taxes or to clearly
reflect the income of any of such person or member. For the purpose of the proper administration
of this section, and to prevent the avoidance or evasion of taxes. or to clearly reflect income, the
department’s determinations under par. (d) shall be presumed to be correct and valid. The burden
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of proving by clear and convincing evidence that the determination is incorrect shall be upon the
person challenging the correctness and validity thereof.

(3) COMPONENTS OF INCOME SUBJECT TO TAX. Each taxpayetr member is responsible
for tax based on its taxable income or loss apportioned or allocated to this state, including:

(a) Its share of any business income apportionable to this state of each of the combined groups of
wmcn lt 1s a member as determmed under suos (4) and (5) ’

ERY 7

(b) Its share of any business income apportionable to this state of a distinct business activity
conducted within and outside the state wholly by the %aaepayef member, as determined under s.
71.25 or 71.45.

(c) Its income from a business conducted wholly by the taxpayer member entirely within the
state,

(d) Its income sourced to this state from the sale or exchange of capital er assets, and from
involuntary conversions, as determined under sub- par. (4) (1) (a)-6-

(e) Its nonbusiness income or loss allocable to this state. ;:)
i

() Its income that is realized from the purchase and subsequent sale or redemption of lottery
prizes, if the winning tickets were originally bought in this state.

(g) Its income or loss allocated or apportioned in an earlier year, required to be taken into
account as state source income or loss during the taxable year, other than a net business loss

carry-forward.

(h) Its net business loss carry-forward, as determined under sub. (6).

(4) BUSINESS INCOME OF THE COMBINED GROUP. he business income of a
combined group is determined-as follows:

meeme—fer‘theﬁafpefa&eﬂ—the sum of the income of each member of the combmed g;cug as
determined under the Internal Revenue Code and as modified under s. 71.26 or 71.45, except that
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ion-— as provided in
hrough (i). If a umtary busmess mcludes mcome from a pass through entity, the pass-through
entity income to be included in the total income of the combined group shall be the member of
the combined group’s direct and indirect distributive share of the pass-through entity’s unitary
business income.

realized from the purch se and. subseguem sale or redemp_tmn of kattem prlzes it the w;nnmg
tickets were ongmally b ught in this state. and its income allocated or agportloned m an earlier
year regun‘ed to be taken into account as state source income during the taxable year.

2.Add any agpbrtionab]e expense or loss of a distinct business activity conducted within and

/ outside the state whc Ily by the member, expense or loss from a business conducted wholly by the
member enﬂrelv within this state. the n ember’s nonbusmess exgense or loss, its loss allocated or

aggomoned inan earher year reguxred o be taken mto account as state scurce loss durmg the

xgenses pmgerly attnbutable to a consohdated foreign ogeratmg corporation’s income
described in s. 71.255(2)(c) 2. through 4., subject to the department’s authority in ss. 71.30(2)

angja{Zm} and 71.80(1)(b) and (1m).

(o] |
(©) The modifications provided in ss. 71.26 (2) (a) 7.. 8., and 9. and 71.45 (2) (a) 16., 17., and 18.
shall not apply with respect to interest expenses or intangible expenses paid, a crued, or incyrred

by a combined group member to or for the benefit of a consolidated foreign operating
corporation.

S8
3= %f) Except as provided in sub. (2) (c) 3. and except where the modification in s. 71.26(3)(i)
hes d1v1dends pald by one combmed g oup member to another Bfeﬂ%iﬂdﬁéeé&ﬂ%he

%heﬁame—eembtﬁeéﬁ—qaeﬁ— hali, to the extent those leIdeﬂdS are paxd Out of the eammgs and
profits of the unitary business included in the combined report, whether in the current taxable

ear or a prior taxable year, be eliminated from the income of the recipient. This provision shall
not apply to dividends received from members of the unitary business which were not part of the
combined group during the calendar year preceding the receipt of the dividends. The days in
“calendar year preceding” are calculated consecutively.
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(o)

%rz;} #

4 {f) Except as otherwise provided by rule, business income or loss from an intercompany
transaction between members of the same combined group shall be deferred as provided under

LS. Treasury Regulation 1.1502-13. Upon the occurrence of any of the following events, - { Deleted: 26 CFR

deferred business income or loss resulting from an ihterccinpany transaction between members
of a combined group shall be included in the income of the seller and shall be apportioned as
business income or loss recognized immediately before the event:

a. The object of the deferred intercompany transaction is resold by the buyer to an entity that is
not a member of the combined group.

b. The object of the deferred intercompany transaction is resold by the buyer to an entity thatis a
member of the combined group for use outside the unitary business in which the buyer and seller
are engaged. '

c. The object of the deferred intercompany transaction is converted by the buyer or is otherwise
transferred to a use outside the unitary business in which the buyer and seller are engaged.

d. The buyer and seller are no longer members of the same combined group, regardless of

wheth{egw the members remain-a are in the same unitary business.

n

5 (@A 2haritable expense incurred by a member of a combined group shall, to the extent
allowable as a deduction under section 170 of the Internal Revenue Code, be subtracted first
from the business income of the combined group, subject to the income limitations of that
section as applied to the entire business income of the combined group, and any remaining
amount shall then be treated as a nonbusiness expense allocable to the member that incurred the

expense, subject to the income limitations of that section applied to the nonbusiness income of

that specific member. Any charitable deduction disallowed under this paragraph, but allowed as . - { Deleted: subdivision
a carryover deduction in a subsequent year, shall be treated as originally incurred in the
subsequent year by the same member and this paragraph shall apply in the subsequent year in . - | Deleted: subdivision

determining the allowable deduction in that year.

Lt
& (h) Gain or loss from the sale or exchange of capital assets, property described by section 1231
(&) (3) of the Internal Revenue Code, and property subject to an involuntary conversion, shall be
removed from the total separate net income of each' member of a combined group and shall be
apportioned and allocated as follows:

a. For short-term capital gains or losses, long-term capital gains or losses, gains or losses under
section 1231 of the Internal Revenue Code, and involuntary conversions, all combined group
members’ business gains and losses shall be combined within each class, and each class of net
business gain or loss separately apportioned to each member using the member’s apportionment
factor or factors determined under sub. (5).

b. Each taxpayer member shall then net its apportioned business gain or loss for all classes,
including any such apportioned business gain and loss from other combined groups, against the
taxpayer member’s nonbusiness gain and loss for all classes allocated to this state, as provided
under sections 1222 and 1231 of the Internal Revenue Code, without regard to any of the
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taxpayer member’s gains or losses from the sale or exchange of capital assets, property described
under section 1231 of the Internal Revenue Code, and involuntary conversions that are
nonbusiness items allocated to another state.

¢. Any state source income or loss, if the loss is not subject to the limitations of section 1211 of
the Internal Revenue Code, of a taxpayer member that results from the application of subds. 6. a.
and 6. b. shall then be applied to all other state source income or loss of that member.

d. Any state source loss of a member that is subject to the limitations of section

1211 of the Internal Revenue Code shall be carried forward or carried back by that member and
shall be treated as state source short-term capital loss incurred by that member for the year for
which the carry-forward or carry-back applies.

* i&ily expense of one member of the combined group that is directly or indirectly attributable
to'the nonbusiness or exempt income of another member of the combined-proup unitary business
shall be allocated to that other member of the eembined-greup unitary business as corresponding
nonbusiness or exempt expense, as appropriate.

(5) FAXPAYER-MEMBER’S SHARE OF BUSINESS INCOME OF THE COMBINED
GROUP. (a) Each member of a combined group shall be deemed to be doing business in this
state if any member of the combined group is doing business in this state. Except as provided in
pars.(b) and-{e), the a taxpayer’s member’s share of the business income apportionable to this
state of each combined group of which it is a member shall be the product of the business income
of the combined group as determined under sub. (4) and the taxpayer’s member2s modified sales
factor, computed as follews:-determined in subd. 1. through 8.

1. For a taxpayer member that is subject to apportionment under s. 71.25.(9), the numerator of
the modified sales factor includes the taxpayer member’s sales associated with the combined
group’s unitary business in this state. Sales under s. 71.25 (9) (b) 2m. and 3. and (c) shall be
included in the numerator of the modified sales factor if no member of the combined group is
within the jurisdiction of the destination state for income or franchise tax purposes. #-the

2. For a-taxpayer member that is a-financial-organization subject to apportionment using a

receipts factor under the department’s rules pursuant to s. 71.25 (10), the numerator of the
modified sales factor includes the taxpayer member’s Wisconsin ireeme receipts associated with
the combined group’s unitary business in this state, as provided by such rules.
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3. For a tiepayer member that is aﬂ%ﬁ&ufaﬁeeeempawsubject to apportionment under s. 71.45
(3), the numerator of the modified sales factor includes the taxpayer member’s premiums that are

associated with the combined group’s unitary business in this state.

4, The denominator of the modified sales factor shall include the denominator of the sales factor
for each combined group member described in subd. 1., the denominator of the receipts factor for
each combined group member described in subd. 2., and the denominator of the premiums factor
for each combmed group member descrlbed in subd 3 %éeﬂemmﬁ%er«shﬂﬁ—m&l&ée%h&s&ies—

inator of the modiﬁed sales factor for such member
is the member s tctal sales as deﬁned ins 71.25(9)e) and ().

5. 6. The numerator and denominator, described in subds. 1. to 4- 5., shall include the sales,
receipts, or premiums of pass-through entities that are owned directly or indirectly by a
corporation in proportion to a ratio the numerator of which is the amount of the corporation’s
distributive share of the pass-through entity’s unitary business income included in the income of
the combined group under sub. (4) and the denominator of which is the amount of the pass-
through entity’s total unitary business income.

6: 7. The modified sales factor shall exclude transactions between members of the same
combined group.

in-Wisconsinthe nume that-membe ified-sales-factoris L.Forpurgosesof
determmmg the numerator of the modlﬁed saies factor or any appemcnment factor or factors
d d (b i ,
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be regmred to use a single sales factor, a single recmgis facmr ora smgie gremmms factor and at

lea

st one sther member wh;ch wsuid i the absence sf t}ns sem{m be required fo use an

transacted in thlS state of thai cembmed gmup cannot be ascertamed with reasonable certam;y by_

use of the modified sales factor as provided in par. (a). the combined eroup may,_petition the

department to use an alternate appomonment computation for the combined r report This
paragragh shaH net gpgi}; 1f 1ess thaﬂ 30 Mperwnt Gf the buz«,mess mcome ef the cambmed group.

than a smgle sglg,g factor. a smgi recelg facton ora smg prem_mms factor The department

shall deny the petition if the taxgayer cannot show, by clear and convincing evidence, that the
ppomonment methods described in this subsection do not clearly reflect the income of the

unitary busmess attributable to this state.

(6) CREDITS, NET BUSINESS LOSSES, AND POST-APPORTIONMENT
DEDUCTIONS. (a) Except as provided in par. (b). no tax credit, Wisconsin net business loss
carry-forward, or other post-apportionment deduction earned by one member of the combined

group, but not fully used by or allowed to that member, may be used in whole or in part by
another member of the combined group or applied in whole or in part against the total income of
the combined group.. ~exeepﬁhat However, a member of a combined group may use a carry-
forward of a credit, Wisconsin net business loss carry-forward, or post-apportionment deduction;
otherwise allowable under ss. 71.26 ¢43-or 71.45 ¢4,

including-a-netbusiness-loss-carry-forward
subject to the limitations therein, that was incurred by that same member in a taxable year
beginning before the effective date of this paragraph.... [LRB inserts date].

(b) A combined group member’s share of a Wisconsin net business loss computed on a
combined report for a taxable year beginning on or after the effective date of this paragraph....
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LRB inserts date] is subject to the carry-forward period and limitations provided in;s. F1.2604)if
the member is subject to tax under this subchapter or s. 71.45(4) if the member is subject to tax
under subchapter VII. However, such Wisconsin net business loss may be used by that member
or shared among the members of the unitary business filing in the combined report as provided in
subd. 1. through 5.

1. For the taxable year in whwh the Wlsconsm net busmess 1oss from the umtaxz busmess is
h b h

same taxable y;ear from sources other than the umtagy business. In subseguent years, the member
shall offset such loss first against income from that same unitary business in the manner

described in subd. 2., and then from sources other than the unitary business.

2. If the member is included in the combined report of the same unitary business for the taxable
year the member will offset such Ioss the member shallconvert its WiscdnSin net buSiness Ioss
carry-forward atiributal
forward in the manner described in subd. 3. and offset it agamst the combined group’ 5 busmes
income computed under sub (4). Any amount of pre-aggomonment net business loss carry-
forward not offset by the co mbmed g oup’s busmess income shall be converted back toa
Wisconsin net busmess loss ca d d in . ff

,__member s mcome, 1f any, f

the loss was not converted to a pre-appnmo nment net busmess loss carry-forward before used.

3. For purposes of subd. 2. the ‘pre-apportionment net business loss carry-forward” for each year
for which a combined group member has available Wisconsin net business loss is the member’s

apportioned share of the Wisconsin net business loss computed on the combined report for the
year in which the loss was generated, divided by the member’s Wisconsin apportionment
percentage computed on that same combined report.

4. A combined group member’s pre-apportionment net business loss carry-forward that is
omputed under subd. 3 and not used shall be converted back to a Wisconsin net business loss

carry-forward by multiplying the member’s apportioned share of the remaining Wisconsin net
busmess loss computed on the,cembmed report for the year m which the loss was generated b

5. Except as provided by the department by rule, if a taxpayer-member corporation may no

longer be included in the combined report, as determined under this section, _t,tatco;poration’s
share of Wisconsin net business loss carry-forward from the combined group may not be shared
mong or transferred to any other members of the combmed groug or members of other

meem&eﬁaﬁye%h%ambmed—gmup, but the coggoratio may claim the loss cany forward
against its own income attributable to other unitary businesses or other sources of income, as

provided-under subject to the limitations of ss. 71.26(4) or 71.45(4).
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(7) DESIGNATED AGENT. (a) Each combined group shall have one designated agent. The
de31gnated agent is the parent corporatlon of the combmed group, or &f«the—pam&%eefpeﬁm

there is no such parent corporation, the deSIgnated agent may be appomted by the %aaqaayef
members. If there is no such parent corporation and no taxpayer member is appomted the
demgnated agent is the taxpayer member that has the most significant operations in this state on a
recurring basis, as determined by the department. The designated agent may shall change only
when the de51gnated agent is no longer a member of the combined group s&bjeet—te%aﬁéeps—

7123 (brer2), in which case the eombined-group succeeding designated agent shail notify the
department of the change in the manner prescribed by the department.

(b) Only Fthe designated agent is-responsible-for-acting has authority to act on behalf of the
teaxpayer members of the combined group. The designated agent’s responsibilities include:

1. Filing a combined report under sub. (2) (a).
2. Filing any extensions under ss. 71.24 or 71.44.
2 3. Filing any amended combined reports or claims for refund or credit.

3. 4. Sending and receiving all correspondence with the department regarding the combined
report.

5. Remitting all taxes, including estimated taxes, to the dep_artment For purposes of computmg
interest on late payments, all pay ‘menzs remitted are deemed to be made on a pro rata basis by all
members of the combined group, unless otherwise specified by the designated agent.

4. 6. Participating on behalf of the combined group members in any investigation or hearing
requested by the department regarding a combined report, producing all information requested
by the department regarding the combined report, and filing any appeal related to the combined
report, investigation, or hearing. Any appeal filed by the designated agent shall be considered to
be filed by all members of the combined group.

7. Executing waivers, closing agreements, powers of attorney, and other documents as necessary

or required regarding the combined report filed under sub. (2)(a). Any waiver, agreement, power,
or document excecuted by the designated agent shall be considered as executed by all members

of the combined group.

8. Receive notices regarding the combined report. Any such notice the department'sends to the
designated agent is considered sent to all members of the combined group.

9. Receive refunds relating to the combined report. Any such refund shall be paid to and in the
name of the designated agent and shall discharge any liability of the state to any member of the

combined group regarding the refund.
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5. 10. Other responsibilities as determined by rule by the department.

nt in any manner.
artment i i ‘ ‘ Q0S¢ i ‘ or assume the

bhgatlons of such unauthonzed acts Unauthorized acts shall be bmdmg on the department only
when the degartment takes affirmative steps to expressly manifest it will receive the benefits or

assume the Qbhgatmns of such unauthonzed acts. Upon ratification, the unauthorized act relates
back to the time of the unauthorized act.

Unless t he departmem Q'owdes for such relief by rule, a chsag nated agent ‘must obtain wr:tte

approval from the department to be relieved of any such duties.

(8) TAXABLE YEAR OF COMBINED GROUP. The combined group’s taxable year is
determined as follows:

(a) If 2 or more members of a combined group file a federal consolidated return, the combined
group’s taxable year is the taxable year of the federal consolidated group. In all other cases, the
taxable year is the taxable year of the designated agent under sub. (7).

(b) If a taxable year of a member of a combined group differs from the taxable year of the
combined group, the designated agent shall elect to determine the portion of that member’s
income to be included in one of the following ways:

1. A separate income statement prepared from the books and records for the months included in
the combined group’s taxable year.

2. Including all of the income for the year that ends during the combined group’s taxable year.

(c) For corporations that are subject to an election under par. (b), the same election shall be made
for each member of the combined group subject to the election, the same election shall be made
in each succeeding year, and the election is irrevocable except upon written approval by the
department.

(9 PART-YEAR MEMBERS OF A COMBINED GROUP. If a corporation becomes a
member of a combined group or ceases to be a member of a combined group after the beginning
of the taxable year of the combined group, the corporation’s income shall be determined as
provided under subs. (3), (4), and (5) for the portion of the year in which the corporation was a
member of the combined group and that income shall be included in the combined report. The
income for the remaining short period shall be reported on a separate return or separate
combined report.
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deem timelyk:‘p‘k aid the éstimated tax. p 'axments atmbutabie to mcome mciudab}e in the combmed

report for msmdments that become due during the period of January 1. 2609 “throush the

enactment date of this section provxded that such estimated tax payments are pald by the next
mstallment due date that follows in sequence following the enactment date of this section.
However, if the next installment due date that follows in sequence foilawmg the enactment date

of this section is less than 45 days after the enactment date, such estimated tax payments shall be
deemed timely pald if paid b}g the next subsequent mstallment due date.

SECTION 10. 71.26 (2) (a) 7. of the statutes is amended to read:

71.26 (2) (a) 7. Plus the amount deducted or excluded under the Internal Revenue Code for
interest expenses, rental expenses, intangible expenses, and management fees that are directly or
indirectly paid, accrued, or incurred to, or in connection directly or indirectly with one or more
direct or indirect transactions with, one or more related entities.

SECTION 11. 71.26 (2) (a) 9. of the statutes is amended to read:

71.26 (2) (a) 9. Minus the amount added, pursuant to subd. 7. or s. 71.05 (6) (a) 24., 71.34 (1k)
(j), or 71.45 (2) (a) 16., to the federal income of a related entity that paid interest expenses, rental
expenses, intangible expenses, or management fees to the corporation, to the extent that the
related entity could not offset such amount with the deduction allowable under subd. 8. ors.
71.05 (6) (b) 45., 71.34 (1k) (k), or 71.45 (2) (a) 17.

SECTION 12. 71.26 (3) (x) of the statutes is amended to read:

71.26 (3) (x) Sections 1501 to 1505, 1551, 1552, 1563 and 1564 (relating to consolidated
returns) are excluded, except that U.S. Treasury Regulation 1.1502-13, related-ing to deferred
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gain or loss from an intercompany transaction, applies to transactions between combined group
members under s. 71.255 (4) ta34 (D).

SECTION 13. 71.34 (1c) of the statutes is created to read:

71.34 (1¢) For purposes of sub. (1k) (j) and (L),“intangible expenses” include the following to
the extent such amounts would otherwise be deductible in the computation of Wisconsin

adjusted gross income: expenses, losses, and costs for, refated to, or directly or indirectly in
connection with the acquisition of, use of, maintenance or management of, ownership of, sale of,
exchange of or any other disposmon of mtangible property to-th

losses related to, or lncurred in connectlon dlrectly or 1nd1rectly w1th factormg transactlons or
PP S

discounting transactions; royalty, patent, technical, and copyright fees; licensing fees; and other
similar expenses, losses, and costs.

SECTION 14. 71.34 (1d) of the statutes is created to read:

71.34 (1d) “Intangible property” includes stocks, bonds, financial instruments, patents, patent
applications, trade names, trademarks, service marks, copyrights, mask works, trade secrets, and
similar types of intangible assets.

SECTION 15. 71.34 (1h) of the statutes is created to read:

71.34 (1h) For purposes of sub. (lk) )] and (L), “management fees” include expenses and costs
id, oth « es pertaining to accounts receivable and payable,
employee beneﬁt plans insurance, legal matters, payroll, data processing, purchasing, tax,
financial matters and securities, accountmg, reportmg and comphance or sxmxlar actmtles only
to the extent that the amounts are-a

Ghe—l&%emal—Revemie—Geée—as—medaﬁed—uﬂéef—s»M wouid 0therw1se be deductlble in the
computation of Wisconsin adjusted gross income.

bt

SECTION 16. 71.34 (1K) (j) of the statutes is amended to read:

71.34 (1k) (j) An addition shall be made for any amount deducted or excluded under the Internal
Revenue Code for interest expenses, rental expenses, intangible expenses, and management fees
that are directly or indirectly paid, accrued, or incurred to, or in connection directly or indirectly
with one or more direct or indirect transactions with, one or more related entities.
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SECTION 17. 71.34 (1k) (L) of the statutes is amended to read:

71.34 (1k) (L) A deduction shall be allowed for the amount added, pursuant to

par. (j) or s. 71.05 (6) (a) 24., 71.26 (2) (a) 7., or 71.45 (2) (a) 16., to the federal income of a
related entity that paid interest expenses, rental expenses, intangible expenses, or management
fees to the corporation, to the extent that the related entity could not offset such amount with the
deduction allowable under par. (k) or s. 71.05 (6) (b) 45., 71.26 (2) (a) 8., or 71.45 (2) (a) 17.

SECTION 18, 71.42 (1sg) of the statutes is created to read:

71.42 (1sg) For purposes of s. 71.45 (2) (a) 16. and 18. and 5. 71 255{2)(c), “intangible
expenses” include the following to the extent such amounts would otherwise be deductible in
determining net income under the Internal Revenue Code, as adjusted under s. 71.45(2):
expenses, losses, and costs for, related to, or directly or indirectly in connection with the
acquisition of, use of, maintenance or management of, ownership of, sale of, exchange of, or any
other d1sposmon of mtanglble property te%heea&enﬂhat—ﬁiek&meﬁr&s—wea}d—ethems&be
H 5-{2); losses related to, or
mcurred in connection dlrectly or mdrrectly Wrth factorlng transactlons or dlscountlng
transactions; royalty, patent, technical, and copyright fees; licensing fees; and other similar
expenses, losses, and costs.

SECTION 19. 71.42 (1sh) of the statutes is created to read:

71.42 (1sh) “Intangible property” includes stocks, bonds, financial instruments, patents, patent
applications, trade names, trademarks, service marks, copyrights, mask works, trade secrets, and
similar types of intangible assets.

SECTION 20. 71.42 (3c) of the statutes is created to read:

71.42 (3¢) For purposes of s. 71 45 (2) (a) 16. and 18., “management fees” include expenses and
costs paid, other th

payable, employee benefit plans insurance, legal matters, payroll, data processing, purchasing,
tax, financial matters and securities, accounting, reporting and compliance, or similar activities,
only to the extent that the amounts are-allowed as-a-deduction-or-cost would otherwise be
deductible in determining net income under the Internal Revenue Code as medified adjusted
under s. 71.45 (2).
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SECTION 21. 71.43 (2) of the statutes is amended to read:

71.43 (2) FRANCHISE TAX ON CORPORATIONS. For the privilege of exercising its
franchise, buying or selling lottery prizes if the winning tickets were originally bought in this
state or doing business in this state in a corporate capacity, except as provided under s. 71.23 (3),
every domestic or foreign corporation, except corporations specified in ss. 71.26 (1) and 71.45
(1) (a), shall annually pay a franchise tax according to or measured by its entire Wisconsin net
income of the preceding taxable year at the rates set forth in s. 71.46 (2). In addition, except as
provided in ss. 71.23 (3), 71.26 (1) and 71.45 (1) (a), a corporation that ceases doing business in
this state shall pay a special franchise tax according to or measured by its entire Wisconsin net
income for the taxable year during which the corporation ceases doing business in this state at
the rate under s. 71.46 (2). Every corporation organized under the laws of this state shall be
deemed to be residing within this state for the purposes-of this franchise tax. All provisions of
this chapter and ch. 73 relating to income taxation of corporations shall apply to franchise taxes
imposed under this subsection, unless the context requires otherwise. The tax imposed by this
subsection on insurance companies subject to taxation under this chapter shall be based on
Wisconsin net income computed under s. 71.45, and no other provision of this chapter relating to
computation of taxable income for other corporations shall apply to such insurance companies,
except for s. 71.255. All other provisions of this chapter shall apply to insurance companies
subject to taxation under this chapter unless the context clearly requires otherwise.

SECTION 22. 71.45 (2) (a) 16. of the statutes is amended to read:

71.45 (2) (a) 16. By adding to federal taxable income any amount deducted or excluded under
the Internal Revenue Code for interest expenses, rental expenses, intangible expenses, and
management fees that are directly or indirectly paid, accrued, or incurred to, or in connection
directly or indirectly with one or more direct or indirect transactions with, one or more related
entities.

SECTION 23. 71.45 (2) (a) 18. of the statutes is amended to read:

71.45 (2) (a) 18. A deduction shall be allowed for the amount added, pursuant to subd. 16. ors.
71.05 (6) (a) 24., 71.26 (2) (a) 7., or 71.34 (1k) (j), to the federal income of a related entity that
paid interest expenses, rental expenses, intangible expenses, or management fees to the insurer,
to the extent that the related entity could not offset such amount with the deduction allowable
under subd. 17. or s. 71.05 (6) (b) 45., 71.26 (2) (a) 8., or 71.34 (1k) (k).
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NEW SECTIONS. Sections 7i.04(7)(d) and 71.2“5(9}((1) of the statutes are repealed:

a trade Orbusmess m mf)re 1han one stat the css mygit:es and othe er ¢ o*ross rec;;gts from the

tangible property has its commercial domicile in this

receints sha be inc uded in the numeramr »:::f the saies factor

NEW SECTIONS. 7L.04(7 dL) and 71.258 9‘;{&{) of the statutes are created to read:
b v

1700407 0dL) and 71 25(9¥ éL}}{Saies;qi;g;gggi};te property. excluding securitics. are sales in

this state if any of the following applies:

_The purchaser yses the intangible property in the resular course of business operations in this
state or for personal use at this state 1f the purchaser uses the intanzible property in more than
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3 The purchaser of the intangible property has its commercial domicile in this state.

% %
é 1f the taxpayer is not within the jurisdiction, for income or franichise tax purposes, in the siate

in wmch ihe sales of mtanglbl ¢ property are apportion ed under. thxs Qaragrap h but the taxpayer’s
comiercial domicile is in this state. 50 percent of those gross receipts shall be included in the

numerator of the sales factor,

%

8/
NEW SECTIONS, 71048 sy and 7 ,.25(%‘; of the statuties are amended to read;

171.04(8)(a) and 71.25(10)(a)] RAILROADS, FINANCIAL ORGANIZATIONS, AND
PUBLIC UTILITIES, (a) In this section, “financial organization” means any bank. trust
company. savings bank, industrial bank. land bank, safe deposit company, private banker,
savings and loan association, credit union, cooperative bank, small loan company, sales finance
company. investment company. brokerage house, underwriter, se-any type of insurance

company&ﬂand any subsidiary thereof Fa swmf' icant pu Wpose of whzch Is to hgid mvestments

rimarily functions to hold investme

transactions w1thout economic substance to create a loss or to reduce taxable income or to
mcrease cred;ts allowed in determml ng Wlsconsm tax, the degartment shaH determme the
: bl h: th

(b) A transaction has economic substance only if the taxpayer shows both of the following:

1. The transaction changes in a meaningful way (apart from federal, state. local, and foreign tax
effects) the taxpayer’s economic position: and

2. The taxpayer has a substantial nontax purpose for entering into the transaction and the
transaction is a reasonable means of accomplishing the substantial nontax purpose. A transaction
has a substantial nontax purpose if it has,
effects.
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(c) With respect to transactions between members of a controlled group as defined in section
267(DH( 1) of the Internal Revenue Code, such transactions shall be presumed to lack economic
substance, and the taxpayer shall bear the burden of establishing by clear and convincing
evidence that a transaction or a series of transactions between the taxpayer and one or more
members of the controlled group has economic substance.

! NP’«;SECTION. 71.10(1) of the statutes is amended to read:

%l .10(1) In any case of 2 or more organizations, trades or businesses (whether or not
incorporated, whether or not organized in the United States, and-whether or not affiliated, and
whether or not unitary) owned or controlled directly or indirectly by the same interests, the
secretary or the secretary’s delegate may distribute, apportion or allocate gross income,
deductions, credits or allowances between or among such organizations, trades or businesses, if
the secretary determines that such distribution, apportionment, or allocation is necessary in order
to prevent evasion of taxes or clearly to reflect the income of any such organizations, trades or
businesses. The authority granted under this subsection is in addition to, and not a limitation of
or dependent on, the provisons of s. 71.80(23) and ss. 71.05(6)(a)24. and (b)45., 71.26(2)a)7. /U
and 8., 71.34(1k)(j). and (k). and 71.45(2)(a)16. and 17.

/xéw SECTION. 71.22(3m) of the statutes is amended to read:

\ / 71.22(3m) For purposes of s. 71.26(2)(a)7. and 9. and 's. 71.255(2)(c), “interest expenses” means
i/ interest that would otherwise be deductible under section 163 of the Internal Revenue Code, as
modified under s. 71.26(3).

){I‘ZW SECTION. 71.25 (Intro.) of the statutes is amended to read:

71.25 For purposes of determining the situs of income under this section and s, 71.255; - { Formatted: Underline, Highlight

ARSI - SR
) { Formatted: Font: Not Bold

NEW.SECTION. 71.25(5)(b)2. of the statutes is repealed:
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NEW.SECTION. 71.30(2) of the statutes is amended to read:

.30(2) In any case of 2 or more organizations, trades or businesses (whether or not
incorporated, whether or not organized in the United States and-, whether or not affiliated, and
whether or not unitary) owned or controlled directly or indirectly by the same interests, the
secretary or his or her delegate may distribute, apportion or allocate gross income, deductions,
credits or allowances between or among such organizations, trades or businesses, if he or she
determines that such distribution, apportionment, or allocation is necessary in order to prevent
evasion of taxes or clearly to reflect the income of any such organizations, trades or businesses.
The authority granted under this subsection is in addition to, and not a limitation of or dependent
on, the provisons of ss. 71.05(6)(a)24. and (b)45., 71.26(2)(a)7. and 8., 71.34(1k)(j), and (k),
71.45(2)(a)16. and 17., and 71.80(23). :

7

e

e

P}t{N/SECTION. 71.42(1t) of the statutes is amended to read:
/

i/ 71.42(1t) For purposes of s. 71.45(2)(a)16. and 18. and s. 71.255(2)(c). “interest expenses”

means interest that would otherwise be deductible under section 163 of the Internal Revenue
Code, as adjusted under s. 71.45(2).

W.SECTION. 71.80(1)(b) of the statutes is amended to read:

71.80(1)(b) In any case of 2 or more organizations, trades or businesses (whether or not
incorporated, whether or not organized in the United States, and-whether or not affiliated, and
whether or not unitary) owned or-controlled directly or indirectly by the same interests, the
secretary or the secretary’s delegate may distribute, apportion or allocate gross income,
deductions, credits or allowances between or among such organizations, trades or businesses, if
the secretary determines that such distribution, apportionment, or allocation is necessary in order
to prevent evasion of taxes or clearly to reflect the income of any such organizations, trades or
businesses. The authority granted under this subsection is in addition to, and not a limitation of
or dependent on, the provisons of sub. (23) and ss. 71.05(6)(a)24. and (b)45., 71.26(2)(a)7. and
8., 71.34(1k)(j), and (k), and 71.45(2)(a)16. and 17.

SECTION 9343. Initial applicability; Revenue.

(1) COMBINED REPORTING. The treatment of sections 71.01 (5n), (5p), and (7v), 71.05 (6)
(a) 24. and (b) 46., 71.10(1), 71.10(1m), 71.22 (3g), (3h), (3m) and (6d), 71.25(5)(b)2..
71.25(9)(d), 71.25(9)(dj). 71.25(9)(dL), 71.25(10)(a), 71.255, 71.26 (2) (a) 7. and 9. and (3) (x),
71.30(2), 71.3002m). 71.34 (1c), (1d), (1h), and (1k) (j) and (L), 71.42 (Isg), (1sh), (1t) and (3¢),
71.43 (2), and 71.45 (2) (a) 16. and 18.,71.80(1)(b). and 71.80(1m} of the statutes first applies to
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taxable years beginning on January 1 of the year in which this subseetion act takes effect, except
that if this subseetion act takes effect after April 1 this act first applies to taxable years beginning
on January 1 of the year following the year in which this subseetion-act takes effect.

(END)
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