History of Proposal April 29, 2009

SENATE BILL 20 (LRB-1067)

An Act to create 20.445 (1) (gr). 111.397, 814.75 (28) and 893.993 of the statutes; relating to: authorizing the circuit court to
order a person who engages in discrimination in employment to pay compensatory and punitive damages and a surcharge and
making an appropriation. (FE)
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Introduced by Senators Hansen, Robson, Lassa, Lehman, Miller, Vinehout, Taylor and Erpenbach;
cosponsored by Representatives Sinicki, Jorgensen, Sheridan, Pocan, Nelson, Seidel, Colon, Parisi,
Grigsby. Sherman, Shilling, Mason, Van Akkeren, Toles, Benedict, Soletski, Molepske Jr., Roys,
Fields, Pasch. A. Williams, Young, Dexter, Richards, Hilgenberg, Pope-Roberts, Black,
Garthwaite, Hixson, Berceau, Hintz, Swmith, Turner, Vruwink, Zepnick, Cullen, Clark,
Steinbrink, Schneider and Hubler,

Read first time and referred to committee on Judiciary, Corrections, Insurance, Campaign Finance
Reform, and HOUSINE oottt e st s s e s s e e enne 36

Withdrawn from committee on Judiciary, Corrections, Insurance, Campaign Finance Reform, and
Housing and rereferred to committee on Labor, Elections and Urban Affairs, pursuant to Senate Rule
A L2IE) cveveeeereeerererrees vt a et e s erasa e b ee et s st et e e s s e e e s e s aetak R e e e s e e snene e taeeneares et b e ete e re e erneeaeenrens 53

Fiscal estimate received.

Fiscal estimate received.

Public hearing held.

Fiscal estimate received.

Senate substitute amendment 1 offered by Senator Hansen (LRB $0020) ..o 122

Executive action taken.

Report adoption of Senate Substitute Amendment 1 recommended by committee on Labor, Elections and

Urban ATTAIrS, AVES 3, INOES 2 o.oiiiiiriiirinieerireceactriieoresesscesaaseaasesssnessecomerneasseoreessasansssmmssecssssvecaesssssssrons 128
Report passage as amended recommended by committee on Labor, Elections and Urban Affairs, Ayes 3,
INOBS 2 ettt ettt e e b e n e h e e e n e a e e e emenn b et seue et 128

Available for scheduling.
Referred to joint committee on Finance by committee on Senate Organization, pursuant to Senate Rule

AT (1)), AYES 5, NOES U oottt a et bttt e 140
Withdrawn from joint committee on Finance and made Available for Scheduling by committee on

Senate Organization, pursuant to Senate Rule 41 (1)(e), Ayes 5, Noes 0
Placed on calendar 4-28-2009 by committee on Senate Organization .......c.ccoccoevvrrerierceciierncn e e
R0 2 SECOMA TIME 1oieiiiiiite ettt ettt ettt ae s so et e et e st et s et e ee et e s e esaeneeseeneentennene
Placed at the foot of the calendar 6f4-28-2009 .....ciiiiii e et
Senate amendment 1 to Senate substitute amendment 1 offered by Senator Grothman (LRB 20266) ...........
Senate amendment 1 to Senate substitute amendment 1 withdrawn and returned to author ...,
Senate amendment 2 to Senate substitute amendment 1 offered by Senator Grothman (LRB 20269) ...
Senate amendment 2 to Senate substitute amendment 1 withdrawn and returned to author ...
Senate amendment 3 to Senate substitute amendment 1 offered by Senator Grothman (LRB a0271) ........
Senate amendment 4 to Senate substitute amendment 1 offered by Senator Grothman (LRB a0276) ...........
Senate amendment 5 to Senate substitute amendment 1 offered by Senator Grothman (LRB a0277) ...........
Senate amendment 5 to Senate substitute amendment 1 withdrawn and returned to author ..o
Senate amendment 3 to Senate substitute amendment 1 laid on table, Ayes 18, Noes 15
Senate amendment 4 to Senate substitute amendment 1 laid on table, Ayes 18, Noes 15
Senate amendment 6 to Senate substitute amendment 1 offered by Senator Hansen (LRB 2a0265) ...............
Senate amendment 6 to Senate substitute amendment 1 adopted ...t
Senate amendment 7 to Senate substitute amendment 1 offered by Senator Hansen (LRB a0279; ....
Senate amendment 7 to Senate substitute amendment 1 adopted ...t
Senate amendment 8 to Senate substitute amendment 1 offered by Senator Hansen (LRB-a0282) ..............
Senate amendment 8 to Senate substitute amendment 1 adopted ...
Senate amendment 9 to Senate substitute amendment 1 offered by Senator Grothman (LRB a0281)
Senate amendment 9 to Senate substitute amendment 1 laid on table, Ayes 17, Noes 16 ..o,
Senate substitute amendment 1 adopted ...
Ordered 10 a third readINg ..o ettt
Rules suspended ..o
Read a third time and passed. Ayes 18, Noes 15 ...
Ordered immediately messaged ...oooovevve v
RECEIVEA TTOTN SENALE ©oiovieiiieiite ettt sttt catte s s s sa s res b ca st eseasereascates s s tnssesse s tenseaesemeesassessenenca
Read first time and referred to committee 0n RULES ..o
Assembly amendment 1 offered by Representative Honadel (LRB a0292)
Assembly amendment 2 offered by Representative Honadel (LRB 20291)

Page 1 of 2



History of Proposal April 29, 2009

04-28.  A. Made a special order of business at 7:04 A.M. on 4-29-2009 pursuant to Assembly Resolution § ................ 160
04-29. A, Read 8 SECOMNMA LINE ..oriiiririieiieieerieeestacer oo sectaseeoetnn e se it st s s st s s amsar s et eassrvseeRsams s e R s eb s b s b et e 2
04-29. A Assembly amendment 1 laid on table. Ayes 49, Noes 48.

04-29. A, Assembly amendment 2 laid on table, Aves 50, Noes 47.

04-29. A, Ordered to a third reading.

04-29. A. Rules suspended.

04-29. A, Read athird time and concurred in, Ayes 51, Noes 47.

04-29. A, Ordered immediately messaged.

04-29. S. Received from Assembly concurred in.
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SENATE SUBSTITUTE AMENDMENT 1,
TO 2009 SENATE BILL 20

April 8, 2009 — Offered by Senator HANSEN.

AN ACT to amend 111.39 (4) (d) and 814.04 (intro.); and to create 20.445 (1) (gr),
59.25 (3) (Lm), 111.39 (5) (d), 111.397, 814.61 (15) and 893.995 of the statutes;

relating to: authorizing the circuit court to order a person who engages in

"\ discrimination in employment, unfair honesty testing, or unfair genetic testing

R

{mayxf; pen&aforyandpumﬁvedamagesandafeeandwmaking ar}j

\ appropriation. } /

NV sELT SAE-1/

Analysis by the Legislative Reference Bureau

Under the current fair employment law, a person alleging discrimination in
employment or unfair honesty or genetic testing may file a complaint with the
Department of Workforce Development (DWD) seeking action that will effectuate
the purpose of the fair employment law, including reinstating the employee,
providing back pay, and paying costs and attorney fees. The fair employment law,
however, does not authorize DWD to award compensatory or punitive damages to a
complainant or to impose any surcharges on the respondent.

This substitute amendment permits DWD or a person who has been
discriminated against or subjected to unfair honesty or genetic testing to bring an
action in circuit court to recover compensatory and punitive damages caused by the
act of discrimination or unfair honesty or genetic testing, plus reasonable costs and
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_~ appropriation account under s. 20.445 (1) (gr).
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attorney fees incurred in the action, after the completion of all administrative
proceedings before DWD and the Labor and Industry Review Commission
concerning the violation. Those damages are in addition to any back pay or other
amounts awarded in the administrative proceeding. The substitute amendment,
however, does not permit an action for damages to be brought against the state, any
agency of the state, or any local governmental unit or against any employer
employing fewer than 15 individuals.

Under the substitute amendment, if the circuit court finds that a defendant has
committed an act of discrimination or unfair honesty or genetic testing, the circuit
court must order the defendant to pay to the person discriminated against
compensatory and punitive damages in an amount that the circuit court finds
appropriate, subject to the limitations, as follows:

1. If the defendant employs 100 or fewer employees, $50,000.

2. If the defendant employs more than 100 but fewer than 201 employees,

$100,000.
3. If the defendant employs more than 200 but fewer than 501 employees,

$200,000.

4. If the defendant employs more than 500 employees, $300,000.

Finally, the substitute amendment requires the circuit court to order the
defendant to pay to the circuit court a fee equal to 10 percent of the amount of
compensatory and punitive damages ordered. Fifty percent of a fee collected under
the substitute amendment must be transmitted to the secretary of administration,
deposited into the general fund, and credited to an appropriation account of DWD,
which must use those moneys for the administration of the fair employment law. The
balance must be retained by the county treasurer and used to pay for the operating

costs of the circuit court.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

i

s (1) (gr) Employment discrimination fees. All o' from fees"™

1:397.(2) (b), for the administration of subch. II of ch. 111.

59.25 (3) -' 50 percent of the fees re nder s. 111.397 (2) (b)

to the sec ry of administration for deposit in the general fund %F@ to the

SEcCTION 3. 111.39 (4) (d) of the statutes is amended to read:

SECTION 1. 20.445 (1) (gr) of the statutes is created to read: % ‘ %{fg\
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SECTION 3

111.39 (4) (d) The department shall serve a certified copy of the findings and
order on the respondent, the order to have the same force as other orders of the
department and be enforced as provided in s. 103.005. Any person aggrieved by
noncompliance with the order may have the order enforced specifically by suit in
equity. If the examiner finds that the respondent has not engaged in discrimination,
unfair honesty testing, or unfair genetic testing as alleged in the complaint, the
department shall serve a certified copy of the examiner’s findings on the
complainant, together with an order dismissing the complaint. Ifthe examiner finds

that the respondent has engaged in discrimination, unfair honesty testing, or unfair
genetic testing as alleged in the complaint, the department shall serve a certified

copy of the examiner’s findings on the complainant, together with a notice advising
the complainant that after the completion of all administrative proceedings under
this section he or she may bring an action as provided in s. 111.397 (1) (a) to recover
compensatory and punitive damages as provided in s. 111.397 (2) (a) and advising the
complainant of the time under s. 111.397 (1) (b) within which the action must be

commenced or be barred.

SECTION 4. 111.39 (5) (d) of the statutes is created to read:

111.39 (5) (d) If the commission affirms a finding that the respondent has
engaged in discrimination, unfair honesty testing, or unfair genetic testing as
alleged in the complaint, the commission shall serve a certified copy of the
commission’s decision on the complainant, together with a notice advising the
complainant that after the completion of all administrative proceedings under this
section he or she may bring an action as provided in s. 111.397 (1) (a) to recover

compensatory and punitive damages as provided in s. 111.397 (2) (a) and advising the
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SECTION 4

complainant of the time under s. 111.397 (1) (b) within which the action must be
commenced or be barred.

SECTION 5. 111.397 of the statutes is created to read:

111.397 Civil action. (1) (a) Except as provided in this paragraph, after the
completion of all administrative proceedings under s. 111.39 concerning a violation
of s. 111.321, 111.37, or 111.372, the department or a person discriminated against
or subjected to unfair honesty testing or unfair genetic testing may bring an action
in circuit court against any employer, labor organization, or employment agency that
engaged in that discrimination, unfair honesty testing, or unfair genetic testing to
recover compensatory and punitive damages caused by the violation, plus
reasonable costs and attorney fees incurred in the action. Those damages are in
addition to any back pay or other amounts awarded under s. 111.39. The department

or a person discriminated against or subjected to unfair honesty testing or unfair

e -

against any employer, labor organization, or employment agency employing fewer

than 15 individuals for each working day in each of 20 or more calendar weeks in the
current or preceding year.

(b) An action under par. (a) shall be commenced within 60 days after the date
on which a copy of the final decision under s. 111.39 (4) (d) is mailed to the last~known
address of the complainant or, if that decision is reviewed by the commission, within
60 days after the date on which a copy of the final decision under s. 111.39 (5) (d) is
mailed to the last-known address of the complainant, or be barred.

(¢) If a petition for judicial review of the findings and order of the commission

concerning the same violation as the violation giving rise to the action under par. (a)
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SECTION 5

is filed, the court shall consolidate the proceeding for judicial review and the action

under par. (a).

(2) (a) Subject to pars. (c) and (d), in an action under sub. (1) (a), the circuit court

shall order the defendant to pay to the person discriminated against or subjected to

unfair honesty testing or unfair genetic testing compensato Pt

in an amount that the circuit court or jury finds appropriate, plus reasonable costs
and attorney fees incurred in the action. Those damages are in addition to any back
pay or other amounts awarded under s. 111.39. The sum of the amount of
compensatory damages for future economic losses and for pain and suffering,
emotional distress, mental anguish, loss of enjoyment of life, and other noneconomic
losses and the amount of punitive damages that a circuit court may order may not
exceed the following:

1. In the case of a defendant that employs 100 or fewer employees for each
working day in each of 20 or more calendar weeks in the current or preceding year,
$50,000.

2. In the case of a defendant that employs more than 100 but fewer than 201
employees for each working day in each of 20 or more calendar weeks in the current
or preceding year, $100,000. |

3. In the case of a defendant that employs more than 200 but fewer than 501
employees for each working day in each of 20 or more calendar weeks in the current
or preceding year, $200,000.

4. In the case of a defendant that employs more than 500 employees for each
working day in each of 20 or more calendar weeks in the current or preceding year,

$300,000.
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SECTION 5
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d@p@ﬁ’% all moneys received under this paragraph into the general fund to be cre&xtad:;z,

(b) Subject to par. (¢), in an action under sub. (1) (a), the circuit court shall alse™

4,‘;/

“ord er the defendant to pay to the court a fee equal to 10 percent of f the amount of

to the appropriation account under s. 20.445 (1) (gr)}g}

(¢) If the circuit court orders any payment under par. (a)( because of a
violation of s. 111.321, 111.37, or 111.372 by an individual employed y an employer,
the employer of that individual is liable for the payment.

(d) 1. In this paragraph, “consumer price index” means the average of the
consumer price index for all urban consumers, U.S. city average, as determined by
the bureau of labor statistics of the U.S. department of labor.

2. Except as provided in this subdivision, beginning on July 1, 2010, and on
each July 1 after that, the department shall adjust the amounts specified in par. (a)
1., 2., 3., and 4. by calculating the percentage difference between the consumer price
index for the 12-month period ending on December 31 of the preceding year and the
consumer price index for the 12—-month period ending on December 31 of the year
before the preceding year and adjusting those amounts by that percentage
difference. The department shall publish the adjusted amounts calculated under
this subdivision in the Wisconsin Administrative Register, and the adjusted amounts
shall apply to actions commenced under sub. (1) (a) beginning on July 1 of the year

of publication. This subdivision does not apply if the consumer price index for the
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SECTION 5

1 12-month period ending on December 31 of the preceding year did not increase over
2 the consumer price index for the 12—-month period ending on December 31 of the year
3 before the preceding year.
4 SECTION 6. 814.04 (intro.) of the statutes is amended to read:
5 814.04 Items of costs. (intro.) Except as provided in ss. 93.20, 100.195 (5m)
6 (b), 100.30 (5m), 106.50 (6) (i) and (6m) (a), 111.397 (2) (a), 115.80 (9), 281.36 (2) (b)
7 1., 767.553 (4) (d), 769.313, 802.05, 814.245, 895.035 (4), 895.443 (3), 895.444 (2),
8 895.445 (3), 895.446 (3), 895.506, 943.212 (2) (b), 943.245 (2) (d), 943.51 (2) (b), and
9 995.10 (3), when allowed costs shall be as follows:
=0
11 814,61 (1
ey 4 ) { .
12 de?ént to pes’ damages under<.111.397.(2).(a), the fee prescribed in s. Hﬁ&é&f@)
14 SECTION 8. 893.995 of the statutes is created to read:
15 893.995 Employment discrimination; civil remedies. Any civil action
16 arising under s. 111.397 is subject to the limitations of s. 111.397 (1) (b).
17 SecTION 9. Initial applicability.
18 (1) EMPLOYMENT DISCRIMINATION DAMAGES. This act first applies to acts of
19 employment discrimination, unfair honesty testing, or unfair genetic testing
20 committed on the effective date of this subsection.
21 SeEcTION 10. Effective date.
22 (1) This act takes effect on the day after publication, or on the 2nd day after
23 publication of the 2009-11 biennial budget act, whichever is later.
24 (END)
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SENATE AMENDMENT 6,
TO SENATE SUBSTITUTE AMENDMENT 1,
TO 2009 SENATE BILL 20

April 28, 2009 — Offered by Senator HANSEN.

SAE-

\
At the locations indicated, amend the substitute amendment as follows: /

1. Page 1, line 5: delete lines 5 and 6 and substituw i)ay compensatory and

%@'“punitive damagesY.

2. Page 2, line 1: delete lines 1 to 7.
3. Page 6, line 1: delete lines 1 to 9.
4. Page 6, line 10: delete “or (b)”.
5

. Page 7, line 10: delete lines 10 to 13.

(END)
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SENATE AMENDMENT 7,
TO SENATE SUBSTITUTE AMENDMENT 1,
TO 2609 SENATE BILL 20

April 28, 2009 - Offered by Senator HANSEN.

At the locations indicated, amend the substitute amendment as follows:
1. Page 4, line 14: delete “the state, any”.

2. Page 4, line 15: delete “agency of the state, or”.

(END)
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SENATE AMENDMENT 8,
TO SENATE SUBSTITUTE AMENDMENT 1,
TO 2009 SENATE BILL 20

April 28, 2009 — Offered by Senator HANSEN.

At the locations indicated, amend the substitute amendment as follows:

1. Page 5, line 5: delete “and punitive damages” and substitute “damages, and ¢

” punitive damages under s. 895.043?

(END)




