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" Tradewell, Becky
—

From: Bier, Beth

Sent: Monday, July 07, 2008 3:54 PM

To: Stolzenberg, John; Tradewell, Becky; McDermid, Mark - DNR; Voliz, Jeffrey M - DNR
Cc: Libbey, Heather

Subject: Green Tier drafting meeting

Thursday, July 10t
9:00am
400 SE, Capitol

Thanks to all of you for participating in this meeting to discuss drafting Green Tier reauthorization and program expansion.
I will send out a document soon as a base for our discussion.

Beth Bier

Office of Senator Mark Miller
PO Box 7882

Madison, Wi 53707

Phone: (608) 266-9170
Email: Beth.Bier@legis.wisconsin.gov
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Green Tier Legislation Backgqround
January 13, 2008

CHANGES TO LRB 3411/1:

= Remove the sunset provision contained in 299.85(11).

* On page 2, delete lines 10-13 and insert the following:
Adoption of a publicly shared environmental policy that is appropriate to the nature scale
and environmental impacts of its activities, products, and services. The policy includes a
commitment to compliance with environmental requirements, pollution prevention, and
continual improvement in environmental performance

» On page 3, insert the following:
A process for setting environmentai objectives and deveioping appropriate action plans to - :
meet the objectives

» On page 3, insert the following: ;
Establishment of a structure for operational control and responsibility for environmental é/{’i;«’ cervvedi .,
performance :

While | can appreciate the language that is used in the draft, the language above is what we
believe we need to accomplish an accurate comparison to the current (i.e. 2004) ISO 14001
standard. We have vetted this with auditors and have been assured the Changes requested
above accurately reflect what we need to align the statute and the standard.

NEW LANGUAGE TO BE ADDED TO THE DRAFT
This set of instructions is drawn from information that was used by the Advisors during their
deliberations on these draft recommendations. Further information can also be found on the
Green Tier Advisors web site which has the notes from the various meetings where this
package was discussed. The background narrative below tries to capture some of the points
and questions that came up during those discussions.

1. Include provisions which would enable the efficient transition of Environmental Cooperation
Pilot Program Companies into the Green Tier Program. The question addressed by the
Advisors was whether to include the Pilot Program Participants as a part of the
reauthorization. There were two choices considered. One was an integration option that
rolls the companies into the Green Tier program such as a grandfathering clause that would
recognize the existing cooperative agreements under Tier 2 of the Green Tier program. The
second was to have the Pilot Companies go through the full process outlined in 299.83 or
some modification thereof to become a Tier 1 or Tier 2 company. Another potential option,
although not considered beyond initial discussions, was to simply amend 299.80 to allow the
cooperative agreements to go beyond a single renewal.

Based upon discussions with the Advisors, the decision was made that the entry
into the Green Tier program would not simply be done through a grandfathering
clause. Each of the elements listed below were set as conditions for pilot
program companies seeking to make the transition to the Green Tier Program:

= Company submits letter of intent stating desire to transition from ECPP to
Tier 2.

» DNR and company redraft ECA to conform to Green Tier program
requirements and benefits, ensuring continuity in requirements and incentives
from ECA contract and making minor changes so as to conform to Tier Il
requirements and incentives

Page 1
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2.

= DNR provides public notice on redrafted participation contract. After providing
public notice about a redrafted participation contract, the Department may
hold a public informational meeting on the redrafted participation contract.
= Company shares the results of the last audit for purposes of establishing the
audit baseline.
» |f commitments are unchanged from ECA, redrafted contract presumed to be
“proportional.”
= Limitation and/or review of decision - DNR could not deny an application from
an ECPP participant unless significant issues are raised during public
comment that the company is unwilling or unable to address.
In compiling the draft, we want to make sure that the provisions as they get
edited leave the ECPP participants with three choices: 1) let their environmental
cooperative agreement expire; 2) apply for Green Tier and start from scratch with
new negotiations; or 3) transition to Tier 2 as described above. To be clear, entry
into Tier 1 would be through the traditional process.
Include provisions that would expand the potential use of Charters by:
Enabling the extension of flexibility to other regulatory entities that are parties to the charter
in order to provide incentives for Tier 1 or Tier 2 participants in the Green Tier program.
Based on the discussions of the Advisors, the following elements would be expected in the
legislative draft:
= The following conditions would apply to the party receiving the flexibility:
o Signatory to the charter,
Remain a member in good standing of the charter,
Meet the basic compliance screening requirements for Tier 1
The flexibility provisions would be subject to public notice
Flexibility would be subject to consideration through public hearing and
comment through the charter development process.
The party receiving the flexibility would have to have regulatory authority in
the environmental area which is the subject of the charter and the flexibility to
be granted through the charter.
» The following conditions would apply to fiexibility extended through the charter:
o The flexibility provisions in the charter would have to contribute to the intent
) of the charter.
~ o The flexibility would be limited to that which is needed to extend the terms of
o a Tier 2 participation contract
o The terms of the charter must identify how the flexibility will be monitored and
results measured.
o The flexibility extended would be subject to a proportionality test.
General Background:
The provisions would extend or create flexibility for other regulatory entities
that are parties to a charter (e.g. municipalities, special districts and/or other
agencies that may be working within delegated responsibilities from DNR
that could be a part of the charter relationship even if the signatory to whom
flexibility is extended is not a Tier 1 or Tier 2 participant). The presumption,
however, is that this is for the purpose of providing incentives to Tier 1 and
Tier 2 participants.

o 0 0 O

o]

For this measure of flexibility to apply, the party receiving the flexibility would
have to be a signatory to the charter, remain a member in good standing of
the charter, and meet the basic compliance screening requirements for Tier
1 and the flexibility provisions would be subject to the same public notice and

Page 2



Législation Background for Drafting

January 13, 2008

flexibility subject to consideration through that process. The party receiving
the flexibility would have to have regulatory authority in the environmental
area which is the subject of the charter and the flexibility to be granted
through the charter. Specifically, the flexibility provisions would need to be
reflected in the charter and would have to contribute to the intent of the
charter.

Rationale

The reason for this proposed change is to give some practicality to the
flexibility incentive, create a concrete situation in which flexibility can be
granted, and yield greater results through charters. Charters pull together
many parties who have something to contribute to the solution of
environmental problems, to more efficiently administer environmental
processes and/or more effectively address environmental issues. Co-
regulators may be fully prepared to help improve environmental performance
but would not have a need to pursue Tier 1 or Tier 2 participation. Their
interests in the charter are related to the regulatory stake that they would
have in the work of the charter and in many potential cases would relate to
areas where there is overlapping decision making and may relate to the
timing of regulatory decisions that are not well timed for those that are
regulated.

Example

One working example exists in the Clear Waters Initiative in which the Cities
of Madison and Sun Prairie along with Dane County and the Department
work together to address storm water issues While it is clear that the

charter may be limited in the ability to have the co-regulators, other,than

“DNR, set a different methodology for decision -making ‘because of

W«Wts set by the Department. The new statutory authority would
enable the use of charters to establish an alternate or flexible way in making
decisions. Specifically, one of the co-regulators might be able to make
decisions differently for the superior performers on issues that are a part of
the overall regulatory scheme for storm water control.

Another more hypothetical example would be the provision of industrial
waste water controls that are most frequently shared with the water
treatment authorities. In this example, the Department and the Water
Treatment Authority could set about to consider optional ways of dealing with
superior environmental performers (Tier 1 or Tier 2 participants). Flexibility
would be given by the Department to the treatment authority so that they
could treat superior performers (Tier 1 and Tier 2 participants) with different
requirements in recognition of their superior environmental performance and
recognize the capabilities of their environmental management systems.
These could include the way that reports are done, the kind of monitoring

that they do or the requirements that they are expected to apply to industrial

clients.

3. Allow the recognition of organized, systematic environmental management programs.
The provisions would allow the recognition of organized, systematic environmental
management programs to be a recognized part of Green Tier (e.g. organizing chemical
processors around their “Responsible Care” program to make and report on commitments to
Superior Environmental Performance) but would not recognize individual companies as
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Green Tier Participants. Based on the discussions of the Advisors, the following elements
would be expected as a part of the legislation:
» Programs recognized through the charter would need to:

o Utilize the standards identified for functionally equivalent environmental
management systems or follow a development progression that leads
participants to functional equivalency.

o Capture and report on the environmental results that are being achieved by
participants individually or in total for the program.

o Provide links to web based information that could be used by members and non-
members of the organization involved.

o Contain provision(s) that meet or establish a progression to the development of
an 1SO 14000 or functionally equivalent environmental management system.

» The Department would:

o Formally recognize the programs and publicly report the results of the programs.

o Include participants in gatherings of Green Tier companies and provide
information from Green Tier programs.

o Supply information to potential participants through Green Tier staff and, where
appropriate, regulatory staff.

o Provide publicity for such programs as specified within the charter.

» The Department may not extend statutory incentives to participants in the programs
unless such participants enroll in Tier 1 or Tier 2 independently or through the
provisions of the charter.

General Background

The provision would provide recognition for the environmental program as a
part of Green Tier thereby facilitating the exchange of environmental
information by the participants and providing information on the DNR site
that gives environmental performance information about industry
participants. The benefit for the organizations is expanded exposure for the
environmental programs, and the benefit for the Department is the
information obtained about that performance. Several organizations have
programs in place that build the capacity of their members to, first, meet
compliance requirements and, second, to go beyond compliance. In almost
all instances, these programs allow for a progression in the development
process but some may stop short of the development of a formal
environmental management system.

Rationale

This provision would allow the use of the charters for capacity building and
also would encourage the work with larger groups to build the capacity to
take on environmental performance management with the ultimate objective
of getting participants eventually up to the Tier 1 and Tier 2 levels.

Example

At present, the Wisconsin Asphalt Pavement Association has an
environmental performance program in place that reviews and documents
the performance of participants every three years in collaboration with the
Department. Many of the participants may not have the immediate capacity
to develop and implement an environmental management system but could,
over time, add incrementally to their programs to create the environmental
management system and become participants in Tier 1. While that capacity
is developing, the Department remains engaged with the association and
participants in the development process.
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4. Authorizing the creation of charters that systematically manage environmental performance
on a specific issue and creation of flexibility/incentives for voluntary efforts to address the
identified issue. Discussions with the Advisors anticipated the following elements in the
legislation:

» The following conditions would apply to the party receiving the flexibility:

o Signatory to the charter,

o Remain a member in good standing of the charter,

o Meet the basic compliance screening requirements for Tier 1

o Remain in compliance with all state environmental requirements in order to
continue receiving the flexibility.

o Flexibility may be temporarily suspended until a participant comes back into
compliance.

o The flexibility provisions would be subject to public notice

o Flexibility would be subject to consideration through public hearing and comment
through the charter development process.

» The following conditions would apply to flexibility extended through the charter:

o The provisions in the charter must clearly identify the scope of both the
environmental problem(s) being addressed and the terms and conditions under
which the flexibility would be extended.

o The terms of the charter must identify how the flexibility will be monitored

o The terms of the charter must state the environmental outcomes to be achieved
and contain the mechanism to measure and publicly report those outcomes.

o The flexibility extended must be related to the environmental issue or problem
that is being addressed by the charter.

= The systematic environmental management done through the charter:

o Would have to include planning, action, verification and correction that introduce
the basic steps towards an environmental management system.

o Contains specific commitments to accomplish the environmental outcomes
sought by the charter through that system.

o Have operational controls sufficient to communicate responsibilities, gather and
report valid information and correct when progress towards goals is lagging.

o Recognizes and provides a path towards an environmental management system
functionally equivalent to ISO 14001.

General Background
The provisions would create a customized working relationship to address a

given issue for which the department identifies the environmental
management to be done by the voluntary participants, the recognition and
flexibility that would be provided to participants and the reporting that would
be done as a part of the program that would be directly related to the
performance that was a commitment of the program.

In order to participate in the charter, parties would have to be a signatory to
the charter, agreeing to the terms and conditions contained in the Charter.
Once signatories, the expectation is that they would remain a member in
good standing of the charter, meet the basic compliance screening
requirements for Tier 1 and the provisions would be subject to the same
public notice and flexibility subject to consideration through that process.

Rationale
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Several elements coming from the Governor’s Global Warming Task force
are likely to rely upon voluntary approaches and Green Tier Charters could
provide a legal framework within which a sustainable path is established.
This would be ideal for creating specific incentives to address a specific
problem.

Example
The top 25 or top 50 carbon emitters in the state could join into one program

which does not require an EMS but contains other requirements and
incentives tailored to those requirements and reducing their carbon
emissions. There would be clear limits in place for the incentives and
flexibility granted. In this instance, provisions may need to be considered if
participants perform poorly regarding other media than the one addressed by
the group. This could be addressed by a provision that currently applies in
the case of Tier 1 and Tier 2 in which the Secretary has the discretion not to
approve a participant or proceed with an agreement if it is not in the best
overall interest of the program.

5. Challenge the department to extend the benefits of Green Tier by working specifically with
other agencies to apply to state purchasing, the award of grants and administrative
decisions by developing guidance. Discussions with the Advisors anticipate the following to
be included in the legislation:
= Amend section 299.83 (1m) to state that the Department shall attempt to do all of the

following:

o Recognize Green Tier participants through the state procurement process.

o Recognize Green Tier participants in the award of state grants through the
Departments of Natural Resources, Commerce, and Agriculture.

o Recognize Green Tier participants through administrative decisions made by state
bodies provided that the development of such recognition provides public notice and
within 30 days after the public notice, interested persons may request the
department to grant them authorization to participate in the negotiations. A person
who makes a request under this provision shall describe their interests in the issues
described in the public notice. The department shall determine whether a person
who makes a request under this paragraph may participate in the negotiations based
on whether the person has demonstrated sufficient interest in the issues in the public
notice to warrant that participation.

o Provisions developed under this section shall apply to both participants under 299.80
and 299.83 of the statutes.

General Background

When initially conceived, this was going to extend the ability to create the statutory
ability to create incentives and grant flexibility through statutory authorities in other
agencies. In order to capture the discussion from the Advisors, this was scaled back
to be a recommendation that would add an expectation to what the department shall
attempt to do through the existing incentive capabilities of the program by tapping
into the capabilities of other agencies to offer incentives through the program by
adding recognition for grants, purchasing and special consideration where those
agencies currently have administrative discretion in each of three areas for multiple
agencies:

= Green Tier companies recognized as a part of state procurement.
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= Green Tier companies recognized as a part of state grant programs through
Commerce, and Agriculture

« Green Tier companies recognized through administrative decisions made by
state bodies — Transportation, PSC, Insurance, etc.

The actual change to the statutes would be to amend 299.83 (1m) — Administration
of the program to indicate that the department shall attempt to create incentives that
draw upon recognition provided by other state agencies through procurement, grants
and administrative decision making that recognizes and in appropriate circumstances
gives preference to Tier 1 and Tier 2 participants.

Rationale

While there might be value in amending the statutes to give the ability to use Green
Tier flexibility in other agencies, the discussion has generally indicated that there has
not been enough work done to develop the incentives with the use of existing
administrative flexibilities. By setting expectation in the “Administration of the
program” section of the law, there could be sufficient legislative direction for the
department to work with other agencies in the establishment of incentives and
working through those agencies to begin developing the working relationships to
consider administrative decision making that might set the foundation for
consideration of statutory flexibility in subsequent changes to the law. Currently the
law presumes the development and delivery of incentives through the Department
and the change would make clear that this can and should be a multi-agency
endeavor.

Example
There are many different kinds of state procurement preferences that are given. By

executive order or perhaps by working directly with the Department of Administration
purchasing preference for Green Tier may be obtained. A second example would be
in the development and administration of a grant program for areas such as business
development for which there are options to recognize that a company is a Green Tier
participant during the evaluation and selection process. A final example that would
address the administrative decision making process would be decisions in which we
work with Department of Transportation (DOT) on codes for culvert placements. We
would have the flexibility to work with participant and DOT (for example) to make the
decisions in an expedited fashion given the superior environmental performance of
the participant.

6. Clarify that the provisions that extend limited civil immunity to Tier 1 and Tier 2 participants
apply to those violations that are discovered in the conduct of routine environmental
management systems operations. Discussions with the Advisors anticipated that the
following would be included in the legislation:

» Amending the language related to self disclosure of violations:
(6m) COMPLIANCE REPORTS AND DEFERRED CIVIL ENFORCEMENT. (a)
Compliance reports. If a violation is discovered through the environmental management
| system as defined under sub. (1) (dg). or through audits specified under sub. (3) (d) 4. or
(5) (c) 2. or 3, the participant shall include all of the following in the report of the violation:

General Background

As currently worded the statute may limit the discovery, disclosure and self reporting of
violations only to those discovered through the annual audits done to satisfy the
requirements of 299.83. The current language does fail to recognize the continual auditing
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and checking that occurs in a functioning environmental management system. The intent,
when the original language was drafted, was to have compliance continually monitored and
immediately corrected. The change would remove language that might limit this incentive
only to problems discovered in audits prescribed to maintain eligibility and not address
opportunities for immediate, continual improvement.

The provision would extend limited civil immunity to violations disclosed and corrected
during the course of participation in the program and not just annually as a part of the report
to the Department.

Rationale — the expectation of continual improvement and the presence of institutional
controls is the continual review and immediate correction of problems discovered. There is
little distinction that can be drawn between that which is disclosed in an annual audit and
that which is disclosed by audits that occur on a regular basis and then annually disclosed.
Managing this workload on a continual basis not only makes sense for the administrative
overhead but also for the potential ongoing attention to managing environmental risks.
Example — most audit protocols call for surveillance and follow up visits making the
distinction between annual and other audits very blurry. Similarly, most EM S’s in order to
be judged effective have elements that require regular monitoring that can lead to early
detection of problems that might languish if left for discovery as a part of the annual audit
specified in the law.

HOW WILL THESE BE USED TO ADVANCE THE PROGRAM? .
Reauthorization, fine tuning and expansion are being recommended to accomplish three
objectives:

¢ Create higher levels of environmental performance and increased numbers of
participants delivering superior environmental performance and realizing increased
business value through recognition and flexibility.

e Create certainty about the future of the program and the requirements of the program
while updating provisions of the law to reflect changes in standards and practice since
the law’s original passage.

e Improve the administrative efficiency of the program so that more staff resources can be
directed to working with prospects for and participants in the program.

The most important and significant part of our recommendations is the reauthorization of the
program. The initial development done through the program indicates that real results can
be gained through the Green Tier approach. The Advisors had no difficulty reaching
consensus on this point. By removing the sunset, as recommended by the advisors, a
barrier to participation is also removed since prospective participants will know that the
provisions will remain law unless a specific action is taken by the legislature. Prospective
participants will know that their investment in the Environmental Management Systems and
their commitments to superior along with the resulting incentives will not only have the force
of law but will also have staying power.

Over the course of the last 3 years, much has been learned about the development of
performance based programs generally and Green Tier specifically. Drawing upon the
available information from other programs as well as the direct “day to day” experience here
in Wisconsin, there are several items that have been recommended. We would anticipate
that the fine tuning that is proposed for the program will make the expectations of the
program clearer as the standards are updated and more efficient and fair as the

Page 8



Legislation Background for Drafting
January 13, 2008

administrative provisions are adjusted. We also expect to not only improve the information
about the program but also the efficiency of the program with the suggested revisions to the
reporting periods for the three programs in question (the pilot program, green tier and the
compliance audit program). It is particularly important to note that the date selected
(December 15) and the biennial frequency of the report will enable the mining of data that
the Department currently receives and the presentation of the most current validated data so
that comparisons can be made and reporting burdens minimized.

Program expansion also draws from the lessons learned. The first of the recommendations
on program expansion recognizes the pioneering work that has been done by the
participants in the Environmental Cooperation Pilot Program with all of the original
participants having exercised their option for renewal of the agreements. The addition of the
provisions would enable pilot program participants to make the transition to the Green Tier
program when it made the best business sense for them to do so. Correspondingly, the
transition, over time, to the Green Tier program is a step to provide focus to the delivery and
management of performance based programs. Provisions have been added to expand the
potential use of and value derived from charters. The revisions hold the potential for
drawing in more participants, delivering greater value for participants and using charters to
address broad environmental problems. The recommendations will also create higher levels
of environmental performance, increased participation that results in producing superior
environmental performance as well as reinforce the continuous evaluation that takes place
in environmental management systems.

HOW WERE THEY DEVELOPED?

Just prior to the Advisors meeting on December 7, 2006, the Advisors started reviewing
materials about potential changes to the Green Tier Legislation. In the course of developing the
recommendations, there were consultations with participants, prospective participants, DNR'’s
senior managers (Green Tier Coordinators), environmental interest groups and Cooperative
Environmental Assistance staff. In addition, there was also investigatory work done with other
states, USEPA and Canada to ascertain where improvements could be made and ideas taken
from the experience of those other parties and/or the research that has been done on
performance based programs. Concepts were debated and the resulting recommendations
developed at the March, August, September and December meetings in 2007.

At the Advisors meeting on December 3, 2007 the Advisors worked through the expansions that
were being contemplated for charters and local government. Subsequent to that discussion,
further work was done with the Advisors, Legislative Staff and Department staff to see what
might be possible for consideration during the current legislative session. There were several
ideas, including elements of both the charters and local government provisions that were not
going to be ready for consideration due to the amount of time remaining in the legislative
session and the work yet to be done on the recommendations. Based on the follow-up work
after the December 3 meeting, the following recommendations were compiled and considered at
a special meeting by conference call on January 10, 2008.
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FW: Legislation Page 1 of 2

Tradewell, Becky

From: Bier, Beth

Sent:  Monday, August 04, 2008 10:39 AM

To: McDermid, Mark - DNR; Tradewell, Becky; Stolzenberg, John
Cc: Heinen, Paul H - DNR; Voltz, Jeffrey M - DNR

Subject: RE: Legislation

| will discuss this with Mark, for the time being, please do not remove this part of the statutes. Thanks for the
explanation Mark!

From: McDermid, Mark - DNR [mailto:Mark.McDermid@Wisconsin.gov]
Sent; Thursday, July 17, 2008 7:55 PM

To: Tradewell, Becky; Stolzenberg, John; Bier, Beth

Cc: Heinen, Paul H - DNR; Voltz, Jeffrey M - DNR

Subject: FW: Legislation

Jeffrey provided the questions below and here is my best attempt to answer them.

We have started the process of trying to come up with language to address the purchasing preference issue. We
would hope to have something by mid August that could be used to start the drafting process for those particular
provisions assuming that we can come up with a way to address reservations expressed by Senator Miller.

The existing problem is relatively straight forward in that the Advisors felt that the presence of the criteria in (2)(f)
kept some of the most likely candidates from participating in the program. Those who may have gotten a citation
are frequently ready to take a much closer look at the other parts of their operations that might have problems.
The citation is likely only to address one portion of their operation (probably water) and it would be in both the
company's and the DNR's interest if resources are directed to finding and correcting other problems that could
exist. In many respects there are other provisions of the law which provide safeguards from abuse and we have
actually found those safeguards to be effective. Those safeguards are both the provisions which exclude certain
kinds of violations from being eligible, provisions within the law that allow us to issue citations in cases when we
would not have that same authority if we had done the inspection and also the prior notice provisions which could
be used if we really did suspect a measure of abuse. There is also the overriding protection that exists within the
law that if we suspect a problem, we can go ahead and do an inspection.

A further dilemma is that the provisions in the law may actually (we have not yet experienced this first hand and
might not even know if it is an impediment) serve as a deterrent in those instances in which another business
looking to purchase a company would like to have an audit and to know that any possible violations are
addressed prior to sale.

Removing this provision makes the statute administratively much more clean in that the question is not
immediately about the company's eligibility but focuses specifically on the environmental problems, whether
eligible for treatment under the law or subject to traditional enforcement and most importantly that the problem is
corrected satisfactorily. All of those elements may go unaddressed if the provision stays in place.

Yes the Department has had one occurrence in which the applicant was not able to participate because of the
citation. While we were ultimately able to address this outside 299.85, the party was very apprehensive about the
approach, we invested considerably more administrative time at much higher levels and the outcome - discovery
and correction of the problems - was the same as it would have been if (2)(g) had not been there.

With the other protections in place which have been effectively used and based on our experience with the
program, removal of (2) (g) seems to make sense.

08/04/2008



FW: Legislation Page 2 of 2

From:. Voltz, Jeffrey R - DNR

Sent: Friday, July 11, 2008 11:21 AM
To:  McDermid, Mark - DNR
Subject: Legislation

Mark-
The following issues arose in your absence re: Green Tier re-authorization:

o Closure on the issues surrounding procurement, so as to inform whether or not and the extent to
which drafting on this issue may commence,
o Per299.85 (2) (f), both Senator Miller's office and LRB are looking for a brief explanation/summary
on the following issues:
= What about other parts of 299.85 make removing this provision necessary?
= What about 299.85 and administration of the program will be improved by removing this
provision? and
s Whether or not the department has experience situations in which a potential participant was
deemed ineligible because this provision was in place?

Let's discuss how we might address this issues,

Jeffrey

08/04/2008
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1 AN ACT to repeal 299.80 (16) (b) and 299.83 (11); to renumber and amend
2 299.80 (16) (a); te amend 299.83 (1) (dg) 1., 299.83 (1) (dg) 3., 299.83 (1) (dg)
3 7.,299.83 (3) (d) 1. (intro.), 299.83 (3) (e), 299.83 (4) (c), 299.83 (5) (e), 299.83
4 (7m), 299.83 (8) (h) and 299.85 (9m) (intro.); and to create 299.83 (1) (dg) 5m.,
5 299.83 (1) (dg) 10g. and 299.83 (1) (dg) 10r. of the statutes; re’%ﬁtlng to: the | »
A 2 7@%; y i §§f§§ N%’%?ﬁ?zaﬁ %ﬁ fiq :
6 env1ronmer1tal results program iand reporting” reqmrements for certam g
it
7 environmental programs.

_Analysis by the Legislati VeJReference Bureau ,

nder current law, the Department of }\Iatural Resources (DNR) administers
" the Environmental Results Program (ERP, also called Green Tier) under which
qualified participants agree to improve their environmental performance and
implement environmental management systems in return for incentives provided by
DNR. This bill makes varlous changes in ERP.V

Under current law YDNR may not approve any application for participation in
ERP after July 1, 20097 This bill eliminates that restriction. v

Under current law’certain environmental enforcement actions taken against
an entity disqualify the entity from acceptance into ERP for a specified period. The
act that created ERP”in 20047 gave the secretary of natural resources tem‘f)orary
authority to waive the provisions concerning an entity’s environmental enforcement
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record if the secretary determ{ned that the waiver was consfgtent with the purposes
of ERP and that the waiver would not’erode public confidence in the integrity of ERP. v
The waiver authority expired at the end of 2006 This bill alldws /the secretary of
natural resources to waive the provisions concerning an entity’s environmental
enforcement record based on the same criteria as under former law. The bill does not
contain a termination date for the waiver authority.v

The bill makes some gchanges in the required characteristics pf an
environmental managemenl:/system and gives an applicant for tier I of ERP one year
from the date that DNR approves its application, rather than one year from the date
of application, to implement an environmental management system that complies
with the law’s requirements. The bill also coordinates requirements for DNR reports
on ERP and two other related programs. v/

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

X

v
SEcTION 1. 299.80 (16) (a) of the statutes is renumbered 299.80 (16) and

amended to read:

v 299.80 (16) ater-tha
h%.é?iaiﬁ»
natural-resources Every even—numbered vear. no later than December 15, the
e

department shall submit an-annual a progress report on the program under this
section to the governor and, under s. 13.172 (3), the standing committees of the

legislature with jurisdiction over environmental matters.

v
SECTION 2. 299.80 (16) (b) of the statutes is repealed.?’ / o
-
‘ﬁ..)

/

o’

Q

4
SEcTION 3. 299.83 (1) (dg) 1. of the statutes is amended to read:

e

V'299.83 (1) (dg) 1. Adoption of an environmental policyj{fﬁgt includes a
b

commitment to compliance with environmental requirements, po}%ution prevention,
-

and continual improvement in environmental performance fand ¢communication of

2% [ ] f,% S LBk f{ _ . — 7
¢Wm%;;;2 Thah 15 aNad %ézé;%g, -
\the plari/to the public. -

: %
L

SECTION 4. 299.83 (1) (dg) 3. of the statutes is amended to read:
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1 v'299.83 (1) (dg 3. PlaHsJEstablishment and implementation of plans and

2 procedures to achieve compliance with environmental requirements and to maintain

3 that compliance.

Yy "; 7»’!

4 SEcTION 5. 299.83 (1) (dg) 5m. of the statutes is created to read:

5 v 299.83 (1) (dg) 5m. Establishment{ implementatieni/ and maintenance of

6 resources‘,; rolesi’land responsibilities for establishing{imp]ementing:fmaintainingf’f

7 and improving the e\r}vironmental management system.v

8 SECTION 6. 295?83 (1) (dg) 7. of the statutes is amgnded to read:

9 v 299.83 (1) dg 7. An }gstablishment‘f, implementation‘j, and maintenance of an
10 employee training program to develop awareness of and competence to manage
11 environmental issues.

% v4
12 SECTION 7. 299.83 (1) (dg) 10g. of the statutes is created to read:
13 /'299.83 (1) (dg) 10g. Ié)stablishment,vrimplementationj! and maintenance of
14 procedures to monitor and measure'{ on a regular basis,vekey characteristics of an
15 entity’i operations that can have a significant environmental impact. v
16 SEcTION 8. 299.83 (1) (dg) 10r. of the statutes is cregted to read:
17 /299.83 (1) (dg) 10r. Establishmentf implementation,"; and maintenance of
18 procedures for periodically evaluating compliance with applicable environmental
requlrements \/ /
SECTION 9 299 83 (3) (d) 1. (intro.) of the statutes 1samendedto read

299.83 (3) (d) 1. (intro.) Demonstrate that it has implemented, or commit itself |

2 :
( 22 to implementing within one year of applieation the date of the department’s decision
{ 23 | to approve the applicant’s application, an environmental management system for

each covered facility or activity, that is all of the following:

X v
25 SECTION % 299.83 (3) (e) of the statutes is amended to read:
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v
V'299.83 (3) (e) Waiver of enforcement record requirements. Before-January-1;

2091,—%1%\/1}_1@ secretary of natural resources may waive requirements in par. (b) 2.
or 3. based on the request of an applicant. The department shall provide public notice
of the request and shall provide at least 30 days for public comment on the request.
The secretary may not grant a waiver under this paragraph unless he or she finds
that the waiver is consistent with sub. (1m) and will not erode public confidence in
the integrity of the prggram.

SEcTION 11. 299.83 (4) (¢) of the statutes is amended to read:

v299.83 (4) (¢ The department shall approve or deny an application within 60
days after providing notice under par. (a) or, if the department holds a public
informational meeting under par. (b), within 60 days after that meetingvf, unless the
department and the applicant agree to a longer periodfi The department may limit
the number of participants in tier I of the program, or limit the extent of participation
by a particular applicant, based on the department’s determination that the
limitation is in the best interest of the program.

&gECTION 12. 2996.<83 (5) (e) of the statutes is amef{ded to read:

V' 299.83 (5) (e) Waiver of enforcement record requirements. W
2@()?,-thev/1"_}1_e_ secretary of natural resources may waive requirements in par. (b) 2.
or 3. based on the request of an applicant. The department shall provide public notice
of the request and shall provide at least 30 days for public comment on the request.
This public comment period may be concurrent with the notice period under sub. (6)
(c) to (f). The secretary may not grant a waiver under this paragraph unless he or
she finds that the waiver is consistent with sub. (Im) and will not erode public
confidence in the intggrity of the program.

v

SecTION 13. 299.83 (7m) of the statutes is amended to read:
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‘ BILL SECTION 13
| Vf299.83 (7m) ENVIRONMENTAL AUDITOR?f The department may not approve an
2 outside environmental auditor for the pur;mses of sub (3) (d) 4. or (5) (c) 2. unless the

L/\% trike space
@ outside environmental auditor is %WMMWM
7

4 accredited by an accreditation bddy that complies with standards of the

sifor accreditation bodies or meets criteria

concerning education, training, experience, and performance that are equal

v 7 v
7 equivalent to the criteria in the standards and guidance of the International
4
8 Organization for Standardization guidance-19011 for entities providing audit and

g . . 4
9 certification of environmental management systems:.

X v
10 SECTION 14. 299.83 (8) (h) of the statutes is amended to read:
v'299.83 (8) (n) The Every even-numbered vear. no later than December 15, the”’

&

v
12 department shall submit a progress report on the program to the legislature-in-the

13 WMMMM%&WW

14 %ﬂbmﬁes——the-ﬁ;st—%epeﬁ governor and, under s. 13. 172 (2). to the standing

15 committees of the legislature with jurisdiction over environmental matters. v’

%
SECTION 15. 299.83 (11) of the statutes is repealed.”’
| v v
SECTION 16. 299.85 (9m) (intro.) of the statutes is amended to read:
v Ve ‘k/’ g“!\') ??Cﬁ
18 V299 85 (9m) ANNUAL REPORT. (intro.) Fhe Every everrnumbered vear, no later
v v
than December 15, the department shall submit an-annual a progress report on the

16
17
s
19
v /
20 program under this section to the governor and, under s. 13.172 (3) concerning-the
Q@

2 MMMWW the standmg committees of the legislature

R sored gomme
22 with jurisdiction over environmental matters. -The-department shall submit-the first

23 WMMMMJThe department shall include all of the

+.24 following in the annual report:

=5

- 25 4 (END) "
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#

Environmental Improvement Prograr:{z 4 v
v '

63& v The Environmental Improvement Program, administered by DNRYlimits to
$500 the amount of a forfeiture (civil monetary penalty) that a quahfymg ’éntlty can
be required to pay because of a violation of an environmental law if the entity
discovers the violation through an environmental compliance audit, reports the
violation to DNR, and corrects the violatio Px} within a specified time. Current law
sunsets the nvironin ental Improvement rogram on July 1, 2009.Y

This bill ehmmates the sunset of the Environmental Iﬁlprovement Program. v

2 Insert 2-10
3 \ﬁi‘ﬁ that is appropriate to the nature,"f scale,vland environmental impacts of the
4 entity’g activities)/productsf/ and services,"’
5 Insert 3-19 (
@ SECTION %ﬁ 299 83 (3) (d) 1. (1ntro ) and@gyof the statutes are consc‘){idated,’/
7 renun{bered 299.83 (3) (d) 1. and amended to read:
8 V' 299.83 (3) (d) 1. Demonstrate that it has implemented, or commit itself to
9 implementing within one year of application, an environmental management
10 system, for each covered facility or activity, that is “:;ll—ef—%he—fellewmg—g——ln ;_vr_i,
11 compliance with the standards for environmental management systems issued by
12 the International Organization for Standardization or determined by the
13 department to be a functionally equivalent environmental management system.
14 o 20 aér]fag';‘lngz . 225399 ?3 3 1. if of the statutes is repevgled v
15 Insert 4-15
16 SECTION 3. 299.83 (5) (¢) 1. (in{m.) and i of the statutes are consolidatedfj
17 renumbered 299.83 (5) (¢) 1{ and amevr’;ded to read:
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‘/299.83 (6) (¢) 1. Demonstrate that it has implemented an environmental
management system, for each covered facility or activity, that is élLef—the—fellew&ng-
a:-1nj_ill_ compliance with the standards for environmental management systems
issued by the International Organization for Standardization or determined by the

department to be a functionally equivalent environmental management system.

History: 2003 a. 276, 326, 327; 2005 a. 253. x

v
SECTION #. 299.83 (5) (c) 1. b. of the statutes is repealed. v/

Insert 5—@/& ;ﬂi

v
SECTION#. 299.85 (11) of the statutes is repealed. v/



DRAFTER’S NOTE LRB-0139/P1dn
FROM THE RCT:.......
LEGISLATIVE REFERENCE BUREAU L % K

Dak

/ J
Beth Bier:

This is a first preliminary draft of the Green Tier proposal. This draft includes the
> changes to 07-34£2/1 that we discussed this summer, but does not yet include the
additions that DNR has requested. I decided to get this much out to allow interested

R . . P s N s N » % ;? sl e, -
~> persons to begin to review it{ é%;éa@ T chlhivug fo ek on thg 20D g

\f ¥ v v
The tl;eatments of s.299.83 (3) (d) 1. and (5) (¢) 1. are added in this version because of

DNR’s request to have the language about the scale of an environmental management
system be included in the definition of “functionally equivalent management system.”
v

J 7
In elimin;ating the sunset for s. 299.85/ called the Environgnental Improxement
rogram! I realized that s. 20.320 is also titled Environmental Improvement Program
and the name is used to refer to programs funded from the segregated environmental
improvement fund. DNR calls the program under s. 299.85 the Environmental
Compliance Audit Program, which is certainly more descriptive. It seems like a good
idea to change the name of the program under s. 299.85. v

Please let me know if you have any questions. v

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266-7290

E-mail: becky.tradewell@legis.wisconsin.gov
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October 9, 2008

Beth Bier:

This is a first preliminary draft of the Green Tier proposal. This draft includes the
changes to 07-3411/1 that we discussed this summer, but does not yet include the
additions that DNR has requested. I decided to get this much out to allow interested
persons to begin to review it, while I continue to work on the additions.

The treatments of s. 299.83 (3) (d) 1. and (5) (c) 1. are added in this version because of
DNR’s request to have the language about the scale of an environmental management
system be included in the definition of “functionally equivalent management system.”

In eliminating the sunset for s. 299.85, called the Environmental Improvement
Program, I realized that s. 20.320 is also titled Environmental Improvement Program
and the name is used to refer to programs funded from the segregated environmental
improvement fund. DNR calls the program under s. 299.85 the Environmental
Compliance Audit Program, which is certainly more descriptive. It seems like a good
idea to change the name of the program under s. 299.85.

Please let me know if you have any questions.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266-7290

E-mail: becky.tradewell@legis.wisconsin.gov
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1 AN ACT to repeal 299.80 (16) (b), 299.83 (3) (d) 1. b., 299.83 (5) (¢) 1. b., 299.83
2 (11) and 299.85 (11); to renumber and amend 299.80 (16) (a); to consolidate,
3 renumber and amend 299.83 (3) (d) 1. (intro.) and a. and 299.83 (5) (c) 1.
4 (intro.) and a.; fo amend 299.83 (1) (dg) 1., 299.83 (1) (dg) 3.,299.83 (1) (dg) 7.,
5 299.83 (3) (e), 299.83 (4) (c), 299.83 (5) (e), 299.83 (7Tm), 299.83 (8) (h) and 299.85
6 (9m) (intro.); and o create 299.83 (1) (dg) 5m., 299. 8{3 (1) (dg) 10g. and 299.83
gha to

@ (1) dg) 10r of the statutes; relating to: they%@vironmental Results Program,

2 , extension of / A

"the Environmental Improvement Program, and reporting

requirements for certain environmental programs.

Analysis by the Legislative Reference Bureau

Environmental Results Program
Under current law, the Department of Natural Resources (DNR) administers

J the Environmental Results Program (ERP, also called Green Tier) under which /
g qualified participants agree to improve their environmental performance and
H— ~Av~w~mmlmp\1ement environmental management systems in return for incentives provided by
DNR. } This bill makes various changes in ERP.

Under current law, DNR may not approve any application for participation in v/
ERP after July 1, 2009. This bill eliminates that restriction.
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Under current law, certain environmental enforcement actions taken against
an entity disqualify the entity from acceptance into ERP for a specified period. The
act that created ERP, in 2004, gave the secretary of natural resources temporary
authority to waive the provisions concerning an entity’s environmental enforcement
record if the secretary determined that the waiver was consistent with the purposes
of ERP and that the waiver would not erode public confidence in the integrity of ERP.
The waiver authority expired at the end of 2006. This bill allows the secretary of
natural resources to waive the provisions concerning an entity’s environmental

, enforcement record based on the same criteria as under former law. The bill does not

v X C . .
Sy contain a termination date for the waiver authority. ‘ o
/éigiw" “The bill makes some changes in the required characteristics of an
st environmental management system and gives an applicant for tier I of ERP one year
gn from the date that DNR approves its application, rather than one year from the date v/

of application, to implement an environmental management system that complies
with the law’s requirements. The bill also coordinates requirements for DNR reports
on ERP and two other related programs.

Environmental Improvement Program

The Environmental Improvement Program, administered by DNR, limits to
$500 the amount of a forfeiture (civil monetary penalty) that a qualifying entity can
be required to pay because of a violation of an environmental law if the entity
discovers the violation through an environmental compliance audit, reports the
violation to DNR, and corrects the violation within a specified time. Current law
sunsets the Environmental Improvement Program on July 1, 2009.

This bill eliminates the sunset of the Environmental Improvement Program. Vv

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

X v / /
1 SECTION 1. 299.80 (16) (a) of the statutes is renumbered 299.80 (16) and

amended to read:

299.80 (16)

2
3
4 natural resources Every even-numbered year, no later than December 15, the
5 department shall submit an-annual a progress report on the program under this
6

section to the governor and, under s. 13.172 (3), the standing committees of the

VR . S RN S
E\.z/f legislature with jurisdiction over environmental matters./{ﬁ;«iw - %%‘“5" ok ﬁ’% .
b /. : " attey Doceder 222124

8 SECTION 2. 29%(80 (16) (b) of the statutes is repealed.” :

9 SECTION 3. 299.83 (1) (dg) 1. of the statutes is amended to read:
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SECTION 3

4 299.83 (1) (dg) 1. Adoption of an environmental policy that is appropriate to the
nature, scale, and environmental impacts of the entity’s activities, products, and
services, that includes a commitment to compliance with environmental

requirements, pollution prevention, and continual improvement in environmental

performance{ and that is available to the public‘.;
SECTION 4. 29&:9.83 (1) (dg) 3. of the statutes is aminded to read:

v 299.83 (1) (dg) 3. Plans i]stablishment and implementation of plans'! and
procedures to achieve compliance with environmental requirements and to maintain
that compliance.

SEcTION 5. 299.83 (1) (dg) 5;;1. of the statutes is cregted to read:

v 299.83 (1) (dg) 5m. Establishment,{ implementation:; and maintenance of
resources:f roles,J and responsibilities for establishingf implementing:jmaintaining,‘f
and improving the environmental management system. v

SECTION 6. 2959.83 (1) (dg) 7. of the statutes is aminded to read:

v 299.83 (1) (dg) 7. An Establishmentd, implementationfand maintenance of an
employee training program to develop awareness of and competence to manage
environmental issues.

SECTION 7. 295%(.83 1) (dg 104;;. of the statutes is crg;ated to read:

v 299.83 (1) (dg) 10g. Establishmentf implementation,f and maintenance of
procedures to monitor and measure:!on a regular basis:f key characteristics of an
entity’é/ operations that can have a significant environmental impact.”

SECTION 8. 29;83 (1) (dg) 10r. of the statutes is cré/ated to read:
V' 299.83 (1) (dg) 10r. Establishment,/ implementation,‘f and maintenance of

procedures for periodically evaluating compliance with applicable environmental

requirements.v’
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SECTION 9

% v v
SECTION 9. 299.83 (3) (d) 1. (intro.) and a. of the statutes are consolidated:i

renumberedy299.83 3 lij and amendve;d to read:

v 299.83 (3) (d) 1. Demonstrate that it has implemented, or commit itself to
implementing within one year of application, an environmental management
system, for each covered facility or activity, that is gll—ef—the—fehewn}g—a—lﬁj in
compliance with the standards for environmental management systems issued by
the International Organization for Standardization or determined by the
department to be a functionally equivalent environmental management system.

SEcTION 10. 29‘9:%83 3) (d) 1. b{, of the statutes is repealed.“;

SEcTION 11. 299%83 (3) (e) of the statutes is amegded to read:

299.83 (3) (e) Waiver of enforcement record requirements. W
2—0(-)7—,—‘514{5&@ secretary of natural resources may waive requirements in par. (b) 2.
or 3. based on the request of an applicant. The department shall provide public notice
of the request and shall provide at least 30 days for public comment on the request.
The secretary may not grant a waiver under this paragraph unless he or she finds
that the waiver is consistent with sub. (1m) and will not erode public confidence in
the integrity of the program.

SECTION 12. 299.83 (4) (c) of the statutes is amgnded to read:

v 299.83 (4) (c) The department shall approve or deny an application within 60
days after providing notice under par. (a) or, if the department holds a public
informational meeting under par. (b), within 60 days after that meetingfunless the
department and the applicant agree to a longer periodvf The department may limit
the number of participants in tier I of the program, or limit the extent of participation
by a particular applicant, based on the department’s determination that the

limitation is in the best interest of the program.
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SECTION 13

X / J
SEcTION 13. 299.83 (5) (¢) 1. (intro.) and a. of the statutes are consolidatedfj

1
2 renumbered 299.83 (5) (c) 1tf and amended to read: v
3 /999.83 (5) (¢) 1. Demonstrate that it has implemented an environmental
4 management system, for each covered facility or activity, that is gll»ef—theé‘ellewmgt
5 af—I—njig compliance with the standards for environmental management systems
6 issued by the International Organization for Standardization or determined by the
7 department to be a functionally equivalent environmental management system.”
8 SECTION 14. 2993.(83 5) (0 1. b&l.i of the statutes is repealed{
9 SECTION 15. 299%83 (5) (e) of the statutes is ameflded to read:
10 /'299.83 (5) (e) Waiver of enforcement record requirements. M
11 2001;—%1%;{ The secretary of natural resources may waive requirements in par. (b) 2.
12 or 3. based on the request of an applicant. The department shall provide public notice
13 of the request and shall provide at least 30 days for public comment on the request.
14 This public comment period may be concurrent with the notice period under sub. (6)
15 (c¢) to (f). The secretary may not grant a waiver under this paragraph unless he or
16 she finds that the waiver is consistent with sub. (Im) and will not erode public
8 (Jz %%7 confidence in the integrity of the program.
?M% ,?MECTION 16. 293?83 (7m) of the statutes is amended to read:
| 19 v 299.83 (7m) ENVIRONMENTAL AUDITORS. The department may not approve an
20 outside environmental auditor for the purposes of sub. (3) (d) 4. or (5) (¢) 2. unless the
21 outside environmental auditor is eertified-bythe-Registrar-Aeccreditation Board
22 éccredited by an accreditation body that complies with standards of the
23 International Organization for Standardization for accreditation bodies”or meets
24 criteria concerning education, training, experience, and performance that are gqual
25 eguivalent‘{to the criteria in wéhe standards and guidance of the International
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SECTION 16

7
Organization for Standardization guidanee-19011 for entities providing audit and

. . . v
certification of environmental management systems.

X v
SECTION 17. 299.83 (8) (h) of the statutes is amended to read:
J/

it-submits the first-repert governor and, under s. 13.172 (2), to the standing

committees of the legé?lature with jurisdiction over environmental matters.

SECTION 18. 299.83 (11) of the statutes is repealed.
A
SECTION 19. 299.85 (9m) (intro.) of the statutes is amended to read:
J
999.85 (9m) ANNUAL REPORT. (intro.) The Every even-numbered year, no later

v . v
than December 15, the department shall submit an-annual a progress report on the

program under this se%tion to the governor andy, under s. 13.172 (3) eoncerning-the
Envim&menfsaumppevemea%?reg?amfto the standing committees of the legislature
with jurisdiction over environmental matters. vihedepaﬁ;me&#shallsubm}t%heﬁ%s%
annual report-no-later than May 1, 2008.” The department shall include all of the
following in the angubazl report‘:;

SECTION 20. 299.85 (11) of the statutes is repealed.‘/

(END) /f\%
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1 ﬁ/ Analysis insert 1
AD £ ,f
V'Y 11 There are twd tiervg, of particiyation in ERP. A participant in tier II enters into
a participation con\;ract with DNR that sets forth the commitments'ofthe participant

and the incentives that DNR'will provide. v

o

3 Analysis insert 2
/ ,

Current law req{iires participants in ERP to conduct annualfaudits of their
environmental may,agement systems and, for participan{;/s in tier II,:’;nnual audits
of their compliance with environmental laws and to report the results'of those audits
to DNRY Under t‘}}e law, if an audit reveals’a violation of an environmental law, the
participant must*provide information about the violation to DNR. If a participant
complies'with these requirements,and corrects’the violation within a speciﬂed“;
period, the participant is generally'exempt from paying a forfeiture (civil monetary
penalty)‘/for the violation. / y

This bill authorizes a participant in ERP to report to DNR a violation of an
environmental law that it discovers through its environmental management vlsystem,
but not through an annual audit¥ If the participant reports within 30“days of
discovex;;ng the violation, provides required information about the violation?’and
corrects the violation within a specified ‘period, the participant is generally’exempt
from paying a forfeiture (civil monetary nalty) for the violation.

Currently, DNR'administers the Environmental Cooperation Pilot I}?ogram
under which DNR was authorized, before October 1, 2002, to enter into not more than
ten"::ooperative agreements with persons subject to enyironmental laws, The term

Q\ oy of an agreement is(b/years with the possibility of one renevg,al for five'years. In a
cooperative agreement; a participant in the program is required to implement an
environmental menagement system’and to improve'its environmental performance.
Inreturn, DNR mf;y grant operational flexibility and’under specified circumstances;
provide variancesfrom requirements under environmental lawsy

This bill provides a process under which a participant in the Envi§onmental
(fi)operation ilot Program may become a participant in tier II of ERP, using the
cooperative agreement‘{mder the pilot program as a basis for a participation contract
under ERP.V J Y / y

This bill authorizes DNR to enter into an agreement with an organization (of
businesses, for example) under which the organization encourages its members to
implement environmeytal management systems or to improve their environmental

__management systems. DNR would recognize the organization as an environmental
P / results parm about envjronmenta}fmanaggment systems""
and about the experience of participants"'in tier I and tier II of ERP.

/4 Insert 5-17
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SEcCTION 1. 299.83 (6) (j) of the statutes is amevl/’lded to read:

v{299.83 (6) §) Participation een#aetéecision. Within 30 days after providing
notice under par. (h) or, if the depav{}rtment holds a publicinformational meeting under
par. (i), within 30 days after that meeting, the department shall decide whether to
enter into a participation contract with an applicant, unless the applicant and the
department agree to an extension beyond 30 days.

s v ¥
(im) Participation contract. 1. In a participation contract, the department shall

require that the participant maintain the environmental management system
described in sub. (5) (¢) 1. and abide by the commitments in sub. (5) (¢) 2. and 3. The
department may not reduce the frequency of required inspections or monitoring as
an incentive in a participation contract if the audit under sub. (5) (¢) 3. is conducted
by a person other than an outside environmental auditor. The department shall
ensure that the incentives provided under a participation contract are proportional
to the environmental benefits that will be provided by the participant under the
participation contract. The department shall include in a participation contract
remedies that apply if a party fails to comply with the participation contract.

i The term of a participation contract may not be less than 3 years or more than
10 years, with opportunity for renewal for additional terms of the same length as the
original term upon agreement of the parties. The term of a participation contract
may not exceed 5 years if the participation contract incorporates, modifies, or

otherwise affects the terms or conditions of a permit issued under s. 283.31, 283.33,

or 285.62, unless federal and state law authorize a longer term for the permit.

History: 2003 a. 276, 326, 327; 2005 a. 253.

X J/

SECTION 2. 299.83 (6) (k) of the statutes is amended to read:
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1 v 299.83 (8) (k) Review of decision. Notwithstanding s. 227.42, there is no right
2 to an administrative hearing on the department’s decision to enter into a
3 participation contract under pz;fr. G) g’;'_(i), but the decision is subject to judicial
4 review.
5 e 2003aé7§:é2';‘;(2)7N20§53 2,‘52)9 83 (6) (I\j; of the statutes is created to read:
6 V' 299.83 (6) (L) Alternate process‘f 1. A person participating in the program
7 under s. 295 80 may choose to apply for participation in tierv/II using the process
8 under this parel/graph rather than under pais (::) t;) (;; by submitting a letter
9 notifying the depar{ment of its choice, before the expiration of the coopérative
10 agreement under s. 29;.80, along with a copy of its most recent perfoi‘mance
11 evaluation under s. 299.§O 3)G.v
12 2. The department shall enter into discussions with a person subm{tting a
13 letfer under sulvjd. 1. to develop a proposed participation contract that is based on the
14 cooperative agreement under s. 295 SOfmaking the changes necessary to ensure that
| 15 the participation contract complies with par.i/ (m). For the purposes of pgr. Qm§ 1.’/
16 if the person agrees to include in the participation contract the measures to maintain
17 and improve its environmental performance that were included in the cogperative

/f ff«?{e:/ﬁ/?

v
) the person in the

=~ / . eV .
6 /' agreement, the operational flexibility and variances;
‘/

Fovidec

19 cooperative agreement are presumed to be proportional to the environmental

20 benefits that will be provided by the participant.v’

/
21 3. The department shall provide public notice about a proposed participation
v v
22 contract developed under subd. 2. in the area in which each covered facility or activity

v v
23 is located or performed. v
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4{ After providing public notice under subdf/3., the department may hold a
public informational meeting about a proposed participation contract.v

5. The department shall enter into a participation contract under this
paragx\éiph with a person with whom the department has developed a proposed
participation contract unless ’signiﬁcant concerns are raised in comments arising
from publig notice under subd, 3. or from an informaiional meeting under subi, 4.
and the person is unable or unwilling to respond to the concerns to the department’g
satisfaction."’

X

SECTION 4. 299.83 (6m) (ag) of the statutes is creited to read:

\/299.83 (6m) (am) 6ptional reports of uiolations.v/ Ifa partiiipant discovers a
violation through its environmental management system,‘/ other than through an
auiit under Sljb. (3)‘{(d) 4. gr" (5) (e) é or éjf/ the participant may:ino more than 30 days
after discovering the Violationf submit a report to the department that includes all
of the following:

{. A description of the violation and the date on which the participant
discovered the violation. /

ﬁ{. A description of the actions taken or proposed to be taken to correct the
violation. v’

?{. A commitment to correct the violation within 90 days of submitting the
report or according to a compliance schedule approved by the department.‘/

4. If the participant proposes to take more than 90 days after submitting the
report to correct the violation,f a proposed compliance schedule that contains the
shortest reasonable periods for correcting the Violationf{a statement that justifies the

proposed compliance schedule:!a description of measures that the participant will

take to minimize the effects of the violation during the period of the compliance
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1 schedule;j and proposed stipulated penalties to be imposed if the participant fails to
2 comply with the proposed compliance schedule.V
3 é/ A description of the measures that the participant has taken or will take to
4 prevent future violations.v’
5 SECTION 5. 299.83 (6m) (b) 1. of the statutes is amended to read:
6 J 299.83 (6m) (b) 1. Ifthe department receives}a report under pgr. (j) o_f;'_(ail_l that
7 contains a proposed compliance schedule under p;r. (a;f4. or gavr;z 4./the department
8 shall review the proposed compliance schedule. The department may approve the
9 compliance schedule as submitted or propose a different compliance schedule. If the
10 participant does not agree to implement a compliance schedule proposed by the
11 department, the department shall schedule a meeting with the participant to
12 attempt to reach an agreement on a compliance schedule. If the department and the
13 participant do not reach an agreement on a compliance schedule, the department
14 shall terminate the participation of the participant in the program. If the parties
15 agree to a compliance schedule, the participant shall incorporate the compliance
16 schedule into its environmental management system.
17 e 2003a§7§:(332';‘1331~120&5 § 22539§< 83 (6m) (c) of the statutes is amevrided to read:
18 v 299.83 (6m) (c) Stipulated penalties. If the department recelves a report under

19 A (am)
19 par. (a \ contains proposed stipulated penalties under par (a) 4.0 r am 4 ’the

i

20 department shall review the proposed stipulated penalties. The department may
21 approve the stipulated penalties as submitted or propose different stipulated
22 penalties. If the participant does not agree to stipulated penalties proposed by the

23 department, the department shall schedule a meeting with the participant to
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1 attempt to reach an agreement on stipulated penalties. If no agreement is reached,
2 there are no stipulated penalties for failure to comply with the compliance schedule.
History: 2003 a. 276, 326, 327, 2005 a. 253, x \/

3 SECTION 7. 299.83 (6m) (d) 1. a. of the statutes is amended to read:

4 v 299.83 (6m) (d) 1. a. If a participant in the program corrects violations that are
5 disclosed in a report that meets the requirements of par. (:1,) j;;ia_) within 90 days
6 after the department receives the report, this state may not bring a civil action to
7 collect forfeitures for the violations.

History: 2003 a. 276, 326, 327, 2005 a. 253‘\><

v
SECTION 8. 299.83 (6m) (d) 2. b. of the statutes is amended to read:

o

v 299.83 (6m) (d) 2. b. The department discovers the violation before submission

e

v
10 of a report that meets the requirement of par. (a) or (am).

History: 2003 a. 276, 326, 327; 2005 a. 253. x / v
11 SECTION 9. 299.83 (7j) of the statutes is created to read:
12 v 299.83 75 %NVIRONMENTAL RESULTS PARTNERS‘.! (;; The department may enter
E 13 into an agreement with an association of entities under which the department
14 recognizes the association as an environmental results partner if the association

15 agrees to do all of the following:v

16 1. Assist its member entities to implement environmental management
17 systems that comply with the standards for environmental management systems
18 issued by the International O;'/ganization for Sgandardization or functionally
19 equivalent management systems or to implement other environmental management
20 systems and develop those other environmental management systems into
21 environmental management systems that comply with the standards for
22 environmental management systems issued by the International O;"/ganization for

v

23 Standardization or functionally equivalent management systems. 4
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v/

2. Collect information on the environmental results achieved by its members
through environmental management systems and report the information to the

department. v
v v

3. Maintain an Internet site with links to information about environmental

management systems that can be used by members and nonmembers. v
v v v v
(b) If the department enters into an agreement under par. (a) with an

association{ the department shall do all of the following: V
v /
1. Formally recognize the activities under par. (a) 1. and describe the results

of those activities in reports that the department makes on the program. v’
J
2. Include the association and its members in meetings of participants in tier

I and tier II of the program. v

3J. Supply information to the association and its members about environmental
management systems and about the experiences of participants in tier I and tier II
of therrogram. v

v
4. Provide publicity, as specified in the agreement, about the activities of the

association. v’
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Beth Bier:
/ s

This is another version of the proposal for changes in the Environmental Results
rogram (ERP).

This draft includes a process for an entity participating in the Environmental
Cooperation P}lot Program under </ 299/80 to become a participant in tier ITof ERP.
See proposed s. 299.83 (6) (L)Y The draftjrequires the entity to begin the process before
its cooperative agreement under §.299.00 expires. As a practical matter, the entity will
have to begin the process some time before the cooperative agreement expires to avoid
a gap between its participation in the two programs.

Point 3 of the J anuary 13‘,{2008, document called for the creation of another kind of
charter. However, the kind of agreement called for in that point would not have the
fundamental objectives of a charter under current law and calling it a charter would
be confusing. The main purpose of point 3,"as I understand it/is to allow DNR to
recognize organizations that assist their members to implement and improve
environmental management systems. This draft authorizes such an organization to
become an ERP “partner.”"j See proposed s, 299.83 (75)Y If different terminology is
desired, it can easily be changed in a later version. J

. v v
The treatr;l/ents of s{ 299.83 (3) (d) 1. and (5) (¢) 1. are included because of DNR’s request
to have the language about the scale of an environmental management«system be
included in the definition of “functionally equivalent mar‘}agement system.”

In eliminating the sunset for s".f 299.85, called the Environmental I;J/aprovement
Program?’ I realized that ¢ 20.320'is also }itled Envirgnmental I‘i’npro emen P”l/’ogram
and the name is used to refer to the group’of programs (including the C%(ean ater Fund
Program) funded from the segregated environmental improvement fund. DNR calls
the program under s’ 299.85 the Environmental Compliance Audit Program, which is
certainly more descriptive than the current statutory name. It seems like a good idea
to change the name of the program under & 299.85Y For that matter,’since everyone
refers to ERP'as “Green Tier,” it might make sense to make that name change in the

statutes as well.v
Please let me know if you have any questions.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266-7290

E-mail: becky.tradewell@legis.wisconsin.gov
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Beth Bier:

This is another version of the proposal for changes in the Environmental Results
Program (ERP).

This draft includes a process for an entity participating in the Environmental
Cooperation Pilot Program under s. 299.80 to become a participant in tier II of ERP.
See proposed s. 299.83 (6) (L). The draft requires the entity to begin the process before
its cooperative agreement under s. 299.80 expires. As a practical matter, the entity will
have to begin the process some time before the cooperative agreement expires to avoid
a gap between its participation in the two programs.

Point 3 of the January 13, 2008, document called for the creation of another kind of
charter. However, the kind of agreement called for in that point would not have the
fundamental objectives of a charter under current law and calling it a charter would
be confusing. The main purpose of point 3, as I understand it, is to allow DNR to
recognize organizations that assist their members to implement and improve
environmental management systems. This draft authorizes such an organization to
become an ERP “partner.” See proposed s. 299.83 (7j). If different terminology is
desired, it can easily be changed in a later version.

The treatments of s. 299.83 (3) (d) 1. and (5) (¢) 1. are included because of DNR’s request
to have the language about the scale of an environmental management system be
included in the definition of “functionally equivalent management system.”

In eliminating the sunset for s. 299.85, called the Environmental Improvement
Program, I realized that s. 20.320 is also titled Environmental Improvement Program
and the name is used to refer to the group of programs (including the Clean Water Fund
Program) funded from the segregated environmental improvement fund. DNR calls
the program under s. 299.85 the Environmental Compliance Audit Program, which is
certainly more descriptive than the current statutory name. It seems like a good idea
to change the name of the program under s. 299.85. For that matter, since everyone
refers to ERP as “Green Tier,” it might make sense to make that name change in the
statutes as well.

Please let me know if you have any questions.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266-7290

E-mail: becky.tradewell@legis.wisconsin.gov
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