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PATRICK J. FIEDLER

%‘&rc OF WISCONSIN crreurT G8BEULT COURT, BR. 8 DANE COUNTY

Sééte ex rel. Myron E. Edwards, #258315
Green Bay Correctional Institution o  File No.:
2833 Riverside Drive B P = .

P.0. Rox #19033 : C L sommons
Green Bay, WI. 54307-9033 - o 0o

!

sPlaintiff PETTTTION FOR DECLARATORY JUDGMENT
V5. ' T .

Case éiaééification Code No.: 30701
Wisconsin Department of Correctins;
Rick Raemisch, Secretary;
John Bett, DAT Administrator
3099 E. Washington Avenue
P.G. Box #7925
Madison, WI. 53707-7925

Defendants
V5. THIS IS AN AUTHENTICATED GOPY OF THE
ORIGINAL DOCUMENT FILED WITH THE DANE
Joint Committee For Review of Administrative Rules COUNTY GLERK OF CIRCUIT COURT,
Senator Grothman
Room 20 South CARLO ESQUEDA
State Capitol CLERK OF CIRCUIT COURT
.0. Box #7882
Madison, WI. 53707-7882
,Defendant(s).

TIE STATE OF WISCONSIN, To each person named above as a Defendant:

You are hereby notified that the Plaintiff named above has filed a lawsuit or other
ltegal action against YOu. The complaint, which is attached, states the nature and
tasis of the legal action.

Within 45 days of receiving this summons, you must respond with a written answer,
as that term is used in Chapter 802 of the Wisconsin Statutes, to the complaint.

The court may reject or disregard an answer that does not follow the requirements
of the statutes. The answer must he sent or delivered to the court, whose address
is: Carlo Esqueda, Clerk of Circuit Court, 215 S. Hamilton St., Room #1000, Madison,
Wi. 53703-3285; and to Myron E. Edwards, Plaintiff, whose address is listed above

in the caption. You may have an attorney help or represent you.

Tf you do not provide a proper answer within 45 days, the court may grant judgment
against you for the award of money or other legal action regquested in the complaint,
and you may lose your right to object to anything that is or may te incorrect in the
complaint. A judgment may be enforced as provided by law. A judgment awarding money
may become a lien against any real estate you own now or in the future, and may also
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be enforced hy garnisment or seizure of property.

B ﬁ 7 :ﬁ?»»ﬂfﬁyw
Dated: |y g;‘ + 2009. Signed# gy —<L A

|

yron E. Edwards, Plaintiff

Myron E. Edwards, #258315
Green Bay Correctional TInst.
2833 Riverside Drive

P.O. Pox #19033

Green Bay, WI. 54307-9033
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_STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

State Ex Rel. Myron E. Edwards, PETITION FOR
Plaintiff, DECLARATORY JUDGMENT

AAS
Case No.

Wisconsin Department of Corrections;
Secretary Rick Raemisch; DAI Admini- Case Classification 30701
strator John Bett; and Joint Committ-
ee For Review of Administrative Rules,

Defendants.

Preliminary Statement:
Plaintiff, Myron E. Edwards, a State prison convict, appears in

this action pro se and sui-juris, pursuant to Wis. Stats. 227.40

and Wis. Stats. B806.04, hereby seeking Declaratory Judgments declaring

that: 1. Wisconsin Department of Corrections (WDOC) exceeded its
statutory authority for rule making; and illegally promulgated and
enforced Wisconsin Administrative Code § poc 309.51(2)(a) & (h);

and 2. WDOC's Division of Adult Institutions (DAT) exceeded its statu-

tory authority for rule-making; violated Wis. Stats. 301.328; and
iitlegally promulgated & enforced Internal Management and Procedure

{(IMP) DOC 309TMP40.

Jurisdictional Statement:

This Circuit Court has proper jurisdiction over Myron F. Edwards's

claims asserted within this petition pursuant to Wis. Stats. 227.40;

801.04(1),(2) & (3); 801.05(1),(2),(3) & (13); and B806.04(1). See

also: Preiser v. Rodrigquez, 411 U.S. 475, 489-492, 93 S.Ct. 1827

(1973): "...[Slince these internal prohlems of State prisons involve
issues so peculiary within State authority and expertise, the State's
have an important interest in not being by-passed in the correction

of those problems. Moreover, because most potential litigation invol-

ving State prisoners arises on a day-to-day basis, it is most efficiently
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and properly handled by the State Administrative bodies and State
courts, which are, for the most part, familiar with the grievance
of State prisoners and in a better physical and practical position

to deal with these grievances". Id. 411 U.S. at 492.

Exhaustion of Administrative Remedies:

The United States Supreme Court in Jones v. Bock, 127 S.Ct. 910

{2007) held that failure to exhaust administrative remedies in a pri-
soner's action is an affirmative defense. Therefore, a prisoner
no longer has the duty of pleading exhaustion of administrative

remedies.

Notice of Claim:

On or about July 5, 2007, Myron E. Edwards filed a Notice of

Claim with the Attorney General, pufSuant to Wis. Stats. 893.82,
raising all the issues subject of this action. A copy of the Notice

of Claim is attached to this petition as "Attachment 'A'",

Service of the Summonses & Petition For Declaratory Judgment:

A copy of the summonses and petition for declaratory judgment
has been served upon the Joint Committee For Review of Administrative

Rules (JCRAR), as prescribed by Wis. Stats. 13.56(1); 227.40(5);

and 806.04(11). See: Richards v. Young, 150 Wis.2d 549, 441 N.W.24d

742 (1989); & Harris v. Reivitz, 142 Wis.2d 82, 417 N.wW.2d 50 (Ct.App-

1987).

Parties:
i. Myron E. Edwards, plaintiff, is a State prison convict in this

action;
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2. Wisconsin Department of Corrections (WDOC), defendant in this
action, supervises the custody and discipline of all prisoners in
order to protect the public and seeks to rehabiliate offenders and

reintegrate them into society;

3. Rick Raemisch, defendant in this action, is the Secretary of

the Wisconsin Department of Corrections (WDOC) and his office creates,
implements, and enforces policies binding upon correctional officials
and the prison inmate population. So too, is defendant Raemisch

the final decision-maker for Offender Complaints filéd through the
inmate Complaint Review System (ICRS);

4. John Rett,.ﬁefendant in this action, is the Administrator for

the Division of Adult Institutions (DATI). Mr.Rett creates, implements,
and enforces policies binding upon correctional officials and the

prison inmate population; and

5. Joint Committee For Review of Administrative Rules (JCRAR), is
also a defendant in this action, if so approved by the Joint Committee

On Legislative Organization pursuant to Wis. Stats. 227.40(5) and

Wis. Stats. 806.04(11). JCRAR must review proposed rules when standing

committees object to them. Tt also may suspend rules that have
heen promulgated; suspend or extend the effective period of all
or part of emergency rules; and order an agency to put unwritten

policies in rule form.

6. All defendants herein are being sued in their individual and

official capacities.
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STATEMENT OF FACTS

“f. Myron E. Edwards has filed administrative complaints as perscribhed
by Wisconsin Administrative Code & poc 310, concerning the issues

herein comptained about with WpocC'sg Tnmate Complaint Review System

(TCRS)Y .,

8. Particulary, Of fender Complaint number WSPF-2007-16927 presented
that, " T am constantly being charged .15¢ Per page for legal services
provided through photocopying of legal papers, despite the fact

that the DOC does not have any statutory authority to make monetary

assessments against prisoners for photocopy services of legal work.

See: Smith v. Florida Department of Corrections, 920 S50.24 638 (Fla.

15t pea 2005). 9The poc never followed by Wis. Stats. secs. 227.12

- 227.27 bhefore bromulgating a policy charging prisoners .15¢ per
bage, for legal services provided through photocopying of legal
bapers. [xecutive agencies must comply with bprocedural requirements

imposed by statute(s). See: Gonzalez v. Reno, 212 F.3d 1338 (2000).

¥In conclusion, T seek to be répaid for all costs of legal copies

' was charged for since 1997 up tiil the pPresent; for the DOC to
rescind the charges for photocopieé of legal papers made while under
the Legal Loans of WSPF 01032006 & WSPF 01022007; and any legal

copies T shall make after the filing of this complaint.”

9. Offender Complaint number WSPF-2007-17267 bresents that, "My
incoming monies are being deducted for legal 1oans at 509 due to
DOC 309TMP40, at A.12. However, the Department of Corrections was
never given authority by the legislature to make such deductions

O inmate monies. Tt is already recognized that prisoners have

4 property interest 1in money received from outside sources or any
source. See: Mahers v. Halford,76 F.3d 951 (1996); Hampton v.Hobbs,
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106 ¥.3d4 1281 at 1287 (1997). Therefore, the DPOC has to abide by

Wis. Stats. secs. 227.12 - 227.27 before promulgating a policy calling

for an automatic 50% deduction to inmate monies for institutionatl
legal 1loans. Executive agencies must comply with the procedural

requirements imposed by statute(s). See: Gonzalez v. Reno, 212

F.3d 1338 (2000). ¥In conctlusion, T want deductions to stop being made to

my incoming monies for institutional legal loans for: WSPF 01032006
& 01022007, immediately, and any future deductions anticipated, in

connection with legal 1oans also."

10. Offender Complaint number WSPF-2007-17641 presents that, " The

DOC never followed by Wis. Stats. secs. 227.12 - 227.27 before promul-

gating a policy charging prisoners .2¢ per sheet of paper for legal
work. Executive agencies must comply with procedural requirements

imposed by statute(s). See: Gonzalez v. Reno, 212 F.3d 1338 (2000);

and Smith v. Florida Department of Corrections, 920 So.2d 638 (FLA.

i3t pecA 2005).  91In conclusion, I seek to be repaid for all cost

of paper T was charged for since 1997 up till the present; for the
bOC to rescind the charges for paper I've received while under the
legal loans of: WSPF 01032006 & WSPF 01022007; and any paper T shall

receive after filing this complaint®.

tt. The United States Supreme Court in Bounds v. Smith, 430 U.S.

817, 821 (1977) established that an inmate has a constitutional right
of meaningful access to the courts. To be sure, that right includes
@ right to services and supplies indispensable to filing court docu-
ments. The Bounds court specifically stated that the right to access

to the courts includes providing indigent prisoners, at State expense,
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with paper, postage, envelopes and adequate legal services. Id.

12. Subsequently, in or around October 1981 the Wisconsin Department

of Corrections (WDOC) created Wisconsin Administrative Code § DOC
309.51 Funds for legal correspondence and copying. The effective

date was November 1, 1981. Then around December 1989, the WDOC revised
and recreated, inter alia, (2) of Wisconsin Administrative Code §

DOC 309.571, aﬁd its new effective date was January 1, 1990. Sub. (2)
Now read, and still does, " The costs to inmates of engaging in corre-
spondence described in sub. (1) may not exceed the fdllowing: (a)Fifteen

cents per page of photocopy; and (b)Two‘cents per sheet of paper".

}3. Approximately around September 1, 1992, WDOC DAT Adﬁinistrator
created and enacted an Internal Management Procedure dealing with
monetary deductions applied to inmates' accounts. This procedure

was numbhered and titled as DOC 3QQIMP4O Inmate Trust Systenm Deductions.
DOC 309TMP40 Inmate Trust System Dedﬁctions was revised again and
became effective on or about March 17, 2004. Under sub.12 of DOC
309YXMP40, Inmate Trust System Deductions, it states at paragraph

“A', in relevant part, that the DAT Administrator's responsibilities
are to: " Establish consistent, systematic deduction schedule for

all inmates monies received in all adult institutions. These deduct-
ions will be taken on a declining balance unless otherwise noted

and be set in WITS. They must be taken by all adult institutions

in the following order: ... 12) Institution Legal Loans- FIFO 50%".
On or about August 1, 2008, DOC 3091MP40, Inmate Trust System peduct-
ions, became DAT Policy # 309.45.02, and still has the same criteria

as bhefore.
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4. Myron E. Edwards (Edwards) was sentenced to WDOC on June 6, 1996.

I5. On the following dates Edwards received a legal 1oan from WDOC
to cover the costs of photocopying, paper, and etc. -- all in accord-
ance with Wis. Adm. Code §poc 309.51(1),(2)(a) & (b); and ended for
the respective year(s):

(A) November 5, 1997, .43¢;

(B) April 10, 1998: $11.57;

(C) March 29, 1999: -60¢ & $2.16;

(D) May 19, 2000: $29.27 & $11.68;

(E) July 29, 2002: $1.64;

(F) January 28, 2003: $13.74;

(G) June 14, 2005: $1Q.61 & $3.58;

(H) January 3, 2006:,$56.93;

(T) January 2, 2007: $191.17;

(J) January 14, 2008: $205.96, and sti1ii raising.

16. For each of these legal loans, Edwards had to sign a "Loan Repay-
ment Agreement" (DOC-1290 form) before he couild receive any paper,
photocopies, etec., for legai purposes. This "Loan Repayment Agreement™
vas written stating: " T have received a, copy of DOC 309 Internail
Management Procedure 29 (3091MP29), Legal Loans.

I understand that my legal loan balance may not exceed

$200 per year and that this amount must cover aiil

my litigation expenses for the year, except as provided

in DOC 309 IMP 29.

I understand any charges to my account under this

procedure are loans.
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- I understand this document and hereby agree to a1l

of its termsg.

- T also agree to repay any and a1li outstanding 1loans

provided me under this policy.

- I understand that upon my release T remain obligated
to repay this 1oan in full. No coercion, threat
Or duress was used to induce me to enter into or

sign this agreementr".

17. Edwards signed each "Loan Repayment Agreement" that he was present-
ed with, because if not, he could not litigate his pending direct

appeal in his criminal case.

8. Edwards repaid the legal loans (A) - (G), listed at par. 15 of
this petition, in full. However, SO%yof all his incoming monies

Was garnished by the WDOC in order to do so. Legal Loans (H) - (7},
listed at par. 15 of this petition, Edwards still must repay,at 50%

deductions of hisg incoming monies,

19. WDOC has promulgated Wis. Adm. Code & pocC 309.51(1),(2)(a) &
(1) illegally; and exXceeded its statutory authority for rule-making

consistent with Wis. Stats. 227.11(2)(a), to the extent to which

the chapter confers rule-making authority. Rule-making authority

is expressly conferred as follows: " (2)(a) Each agency may promulgate
rules interpreting the provisions of any statute enforced or admini-
stered by it, if the agency considers it nNecessary to effectuate

the purpose of the statute, but a rule is not valiid if it exceeds
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the bounds of correct interpretation".

20. In promulgating Wis. Adm. Code § DOC 309.51(1),(2)(a) s (b),

WDOC claims to have rule-making authority conferred by Wis. Stats.

secs. 227.11(2); 301.02:; and 301.03.

21, WDOC also claims that Wis. Adm. Code § poc 309.51(1),(2)(a) &

(b) is interpreting Wis. Stats. 46.07; 301.32; 302.07; 302.08; 302.12;
303.01; and 303.065. See: Wis. Adm. Code § DOC 309.01 (Applicability).
Howvever, none of these statutes WDOC claims to be interpreting, does
not mention anything about indigent prisoners and/or legal supplies

provided to indigent prisoners...expressed; nor implied.

22. Neither does any Wis. Stats. give the DAI Administrator rule-

making authority expressed and/or implied, to make automatic deductions

for legal loans to indigent prisoners.

23. Edwards was hindered access to the courts on‘numerous occassions
because of the WDOC's & DAT Administrator's illegal promulgation

and enforcement of Wis. Adm. Code § DOC 309.51(2)(a) s (b); and poc
309IMP40, par. A, at sub. 12.  On January 7, 2008, Edwards was denied
photocopies of his Small Claims complaint & Summonses needed to start

a Small Claims action against the WDOC's staff at Wisconsin Secure
Program Facility (WSPF), because he did not sign a "Legal Loan Repay-
ment Agreement" for 2008, pursuant to the WDOC's DAT Policy and Proced-
are #309.51.01-~ for the purposes of DOC 309IMP40, par. A, at sub.]?

(currently known as DAT Policy #309.45.02).

24. Edwards then filed an Offender Complaint regarding this specific
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denial of access to the courts, on January 9, 2008. This complaint

was numbered as WSPF-2008-1208; and met with negative results.

25. However the day before, January 8, 2008, Edwards was denied 5
hrown envelopes and 10 white envelopes-- which were needed to start
his Small Claims action against the WDOC's staff at WSPF, also because
he did not sign a "Legal Loan Repayment Agreement" for 2008, pursuant
to the WDOC's DAT Policy and Procedure‘#309.51.01—- for the purposes

of DOC309IMP40, par. A, at sub.12 (currently known as DAT Policy

#309.45.02),

26. Edwards had also filed an Offender Complaint regarding this Specific
denial of access to the courts, on January 9, 2008. This complaint

was numbered as WSPF-2008-1205; and met with negative results.

27. Then on August 3, 2008, Edwards sought to make 6 photocopies of his

34 page Brief for his civil case in Edwards v. Casperson, et al.,

appeal number 2008-AP-1558, but was denied these photocopies ailso
since they would be . 15¢ per page;thereby totaling $30.60 ang exceeding
the legal 1oan 1imit of $200 provided by WDOC-- since Edwards's $200

legal loan 1limit had previously heen reached.

Z8. Edwards then filed an Of fender Complaint regarding this specific
denial of access to the courts, on August 4, 2008; Edwards's complaint

vas numbered as WSPF-2008-21209; and met with negative results.

Z9. Then on November 2, 2008, Edwards sought to make 6 photocopies

Of his 14 page Reply Brief for his criminal appeal in State v. Edwards,
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Appeal No. 2008-AP-1186, but was denied these photocopies since

they would be .15¢ per page, pursuant to Wis. Adm. Code § DpoOC 309.51(2)(a)

!

thereby totaling $12.60 and exceeding the legal loan limit of $200,

provided by WDOC.

30. On November 4, 2008, Edwards filed an Offender Complaint regarding

this specific denial of access to the courts; this complaint was

numbered as WSPF~2008-28647, and was met with negative results.

31. Wis. Stats. 301.328 Judgment for litigation 1oans to prisoners, reads:

“{(1) In this section, ®"litigation loan" means a loan made to a prisoner by
the department to pay for paper, photocopying, postage or other expenses
associated with litigation commenced by the prisoner.

(2) 1f a prisoner fails to repay a litigation loan to the department,

the warden of the institution where the prisoner is incarcerated, imprison-
ed, confined or detained may submit~é certification under oath to the
clerk of the circuit court in the county where the institution is located.
The certification shall state the amount of litigation loans unpaid,

the name and location of the prisoner and such other information as

the court considers necessary. The court shall order that the amount
certified by the warden be a judgment on behalf of the state and against
the prisoner if the prisoner fails to submit a written objection to

the court within 20 days after the court receives the certification

from the warden. Tf the prisoner timely submits a written objection

to the certification, the court shall consider the objection to be a
complaint in a civil action and proceed under the rules of procedure
under ch. 799, without requiring the service of a summons or the pay-

ment of filing fees.
(3) At the same time that the warden submits the certification to the
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court, the warden shall provide the prisoner with a copy of the certifi-
cation. The warden shalil attach to the certification provided to the
prisoner a notice informing the prisoner of all of the following:

(a) That if the prisoner fails to submit a written objection to the
court within 20 days after the court receives the certification from
the warden, the court shall order that the amount certified by the warden
be a judgment on behalf of the state and against the prisoner.

{b) The name and address of the circuit court where the certification
was submitted.

(¢) That if the prisoner timely objects to the certification, the
objection will he considered a complaint for pufposes of the commencement
of ‘a civil suit under ch. 799.

(d) That the prisoner is required to submiﬁ a copy of the objection
Lo the warden at the time he or she submits: the objection to the clerk

of circuit court."

32. DOC 309TMP40 at sub.1?2 (currently DAT Policy #309.45.02 at sub.,14)

violates Wis. Stats. 301.328(2) - (3)(4d), Because it circumvents the

due process of Wis. Stats. 301.328(2) - (3)(d) vy automatically deducting

an inmates monies at 50% to bay towards legal loans incurred by an inmate
uuctheréby not giving an inmate the chance to refuse to pay the legal
loan and/or ohject to the legal loan itself; and in order for an ohjection
to be considered a complaint for the purposes of the commencement of

a civil suit under ch. 799.

33. As such, FEdwards has standing to challenge Wis. Adm. Code § noC
309.51(2)(a) & (b) and DpDOC 309TMP40, sub. 12 (currently DAT Polict #309.45
02, sub. 14), because each rule interferes with or impairs, or threatens
Lo interfere with or impair, the 1legal rights and privileges of Edwards-

as articulated in pars. 7-32 herein. See: State ex rel. Lewis v. Bablitch,
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164 Wis.2d 751, 477 N.W.24 363 (ct.app.1991) HN3.

REQUESTED RELIEF:

34. Wherefore Plaintifrf, Myron E. Edwards, Prays that #hig court grants the
Following reilief:

A) Tssue a Declaratory Judgment stating that: 1) wpoc illegally
bromulgated Wis. Adm. Code § poc 309.51(2)(a) s (b) by Failing to comply
with Wis. Stats. 227,10 - 227.27 before Promulgating é policy that charges

indigent Prisoner litigants for Photocopies ang paper; 2) wpoc exceeded

under Wis. Adm. Code § poc 309.51(2)(a) s (b) determining the price for
photocopying for indigent prisoner litigants to be .15¢ per page, and
determining the price for baper for indigent prisoner litigants to be

»2¢ per sheet: 3) Wis. Adm. Code § poc 309.51(2)(a) & (b) violates the
ruling heild in Bounds v. Smith, 43¢0 U.5. 817, 821 (1977)- that indigent
pPrisoners are to be providegq with Paper and adequate legal services at
State expense; 4) poc 309TMP40 at sub. 12 (currently DAT Policy #309.45.02
at suh. 149) constitutes a "ryjaen bursuant Wis. Stats. 227.01(13)(a),
affecting Edwvards's (inmates) rights to due brocess under wisg. Stats.
3010328(2)~(3)(d); 5) poc 309TMP40 at sub. 12 (currently DAT Policy
#309.45,02 at sub. 14) yag illegally bromulgated by the WDOC's DAT Admini-
strator, because Wis. Stats. 227.10 - 227.27 was not complied with before

Promulgating a policy that called for automatic deductions to inmates

DAT Administrator exceeded statutory grant for Fule-making authority

when Creating a rule under DpOC 309TIMP40 at sub. 12 (currently DAT Policy
#309.45.02 at sub. 14) calling for automatic deductions to indigent prison
Litigatorsg incoming monies at 50% to pPay towards 1lega1l loans provided

by the Wpoc, and 7) poc 309IMP40 at syup. 12 (currently DAT Policy #309.4s5,
(13)



DY at sub. 14) violates Wis. Stats. 301.328(2) - (3)(4) by not allowing

Bdwards (indigent prison litigators) to refuse to repay litigation loans;

and undergo the due process established under Wis. Stats. 301.328(2)

(3) ().

B) Triatl by jury of six or more persons.
C)} An injunction that prohibits:

1) Any and all further use of Wis. Adm. Code § DOC 309.51(2) (a)

& (b) and DOC 309TMP40 (currently DAT Policy #309.45.02 at sub. 14)

at sub. 12, until such provisions have been promulgated under Wis.

g}

stats. ch. 227-Rule-Making procedures; and

2) Any and all collection of Edwards's monies and incoming monies,

For any and all outstanding legal loans still owed.
D) Compensatory damages in the amount of $85.28 to he paid by Defendant
wnpoc,

£) Punitive damages in the amount of $4,500.00 to be paid joint1ly

by Defendants WDOC, Rick Raemisch, and John Bett.

'} A1l costs and dishursements for having brought the instant litiga-
Lion, and any and all further relief that *his court deenms appropriate

under the circumstances herein articulated.

. {
DATED: "éitigg o oy 200%.

T A
Wjalntlff, pro se
i 4

Myron FE. Edwards
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