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Senate
Record of Committee Proceedings

Committee on Environment

Senate Bill 557

Relating to: notices concerning construction near or on lakes, streams, or wetlands
that are given to applicants for building permits and.other construction approvals,
requiring the Department of Natural Resources to furnish informational brochures about
wetlands laws, requiring the Department of Natural Resources to provide evaluations and
statements about whether certain land contains wetlands, and making an appropriation.

By Senators Kreitlow, A. Lasee, Miller, Hansen, Cowles, Taylor, Robson, Lehman,
Holperin and Wirch; cosponsored by Representatives Bies, Zigmunt, Zepnick, Petrowski,
Townsend, Mursau and Berceau. :

February 24,2010  Referred to Committee on Environment. -
March 16, 2010 PUBLIC HEARING HELD

Present:  (5) Senators Miller, Jauch, Wirch, Kedzie and
Olsen.
Absent:  (0)  None.

Appearances For T

- Pat Kreitlow, Chippewa Falls — Senator, 23rd Senate District.
Erin O'Brien, Madison — Wisconsin Wetlands Association
Cherie Hagen, Madison — DNR
Liesa Lehman, Madison — DNR S
Jeff Nania, Portage — Wisconsin Waterfowl Association
Don Hammes, Middleton — Wisconsin Wildlife Federation

Appearances Against
» None.

Appearances for Information Only

Patrick Stevens, Madison — Wisconsin Builders Association
Alice Thompson, Milwaukee — Thompson & Associates
Wetland Services

* Tom Larsen, Madison — Wisconsin Realtors Association

Registrations For

* Stefanie Nadeau, Brown Deer — Thompson & Associates
Wetland Services

® Amber Meyer Smith, Madison — Clean Wisconsin




April 1, 2010

* Jennifer Giegerich, Madison — Wisconsin League of
Conservation Voters

* Lori Grant, Madison — River Alliance of Wisconsin

e Garey Bies, Sister Bay — Representative, 1st Assembly
District

Registrations Against
e None,

Registrations for Information Only
* None.

EXECUTIVE SESSION HELD

Present:  (5) Senators Miller, Jauch, Wirch, Kedzie and
Olsen.
Absent:  (0) None.

Moved by Senator Jauch, seconded by Senator Wirch that Senate
Amendment 1 be recommended for adoption.

Ayes: (5) Senators Miller, Jauch, Wirch, Kedzm and
Olsen.
Noes:  (0) None.

ADOPTION OF SENATE AMENDMENT 1 RECOMMENDED,
Ayes 5, Noes 0

Moved by Senator Kedzie, seconded by Senator Olsen that Senate
Bill 557 be recommended for passage as amended.

Ayes: (5) Senators Miller, Jauch, Wirch, Ked21e and
Olsen.
Noes:  (0) None.

PASSAGE AS AMENDED RECOMMENDED, Ayes 5, Noes 0

Ehza%eth Bier

Committee Clerk




Vote Record
Committee on Environment

Date: L‘\' \.\O ]
Moved by: SCULOM Seconded by: Wachin

AB sB_ 957 Clearinghouse Rule

AJR SJR Appointment

AR SR Other

A mat -

AJS Amdt to A/S Amdt

A/S Sub Amdt

A/S Amdt to A/S Sub Amdt

A/S Amdt to A/S Amdt to A/S Sub Amdt
Be recommended for;

O Passage Adoption 01 Confirmation 0O Concurrence 0 Indefinite Postponement
00 Introduction O Rejection 0 Tabling 00 Nonconcurrence

Committee Member
Senator Mark Miller, Chair

Senator Robert Jauch
Senator Robert Wirch

Absent Not Voting

Senator Neal Kedzie

OO0O0OaafE
O0O00o0
O0O00o0

Senator Luther Olsen

B REEEE

Totals:

Motion Carried [0 Motion Failed



Vote Record
Committee on Environment
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A/S Sub Amdt
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A/S Amdt to A/S Amdt to A/S Sub Amdt
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Passage [0 Adoption 00 Confirmation (0 Concurrence O Indefinite Postponement
0" Introduction [0 Rejection 0 Tabling 00 Nonconcurrence
Committee Member : Ave . No Absent Not Voting
Senator Mark Miller, Chair
Senator Robert Jauch

Senator Robert Wirch

Senator Neal Kedzie

Senator Luther Olsen y
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Motion Carried O Motion Failed
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Thompson & Assoctates

WETLAND SERVICES

1514 Menomonee Ave,
South Milwaukee, WI 53172
414.571.8383

414.571.8384 fax
March 15, 2010

Re: Wetlands Identification Act
I have reviewed the Wetland Identification Act and have the following comments:

23.321(a): Wetland map review for $50.00 gives undue and unwarranted weight to this map. The
map is available for free on the WDNR Surface Water Data Viewer and is intended to provide
some planning as to locating or ruling out wetlands in the field. Anyone could access it in the
library or at a county office. It by no means should be used to justify no further action if it is blank.
I have a client who was charged with wetland fill violations and his property had no wetland or
wetland soils mapping on it. This map is likely less valid in northern Wisconsin as the purpose of
the original soils work was for agricultural purposes and was more intensively studied in the south
and southeast portions of Wisconsin.

23.321 (b): A Wetland identification for the $300.00/acre is an intrusion into work preformed by
private business’s like myself. The DNR phased out extensive field review and the private sector
began wetland delineation as a practice over 15 years ago. The DNR has yearly workshops to train
delineators like myself and yearly meetings intended to bring practioners’ together to be updated
on current federal and state policy. My business depends heavily on wetland delineation and I am
frankly concerned that this portion of the bill would take away business.

Secondly wetland identification is currently very formally documented by a wetland delineation
that included wetland data sheets, vegetation identification to genus and species, soil pits, and
extensive reporting. The boundary is staked in the field and becomes the area protected by federal
and state law and all setbacks are to that line. If the purpose of this section is to identify that
wetlands are present on the property, that does not replace a wetland delineation that determines
the wetland boundary. If the project area is cropped then a FSA crop history review in the local
FSA office (a visit to the FSA office to view 10-15 years of crop history slides to determine if
hydrology is present in a farm field) is required in a delineation and would likewise be important in
an “identification” of wetlands in a cropland.

This boundary is important in determining if permits are required or where the setback is. This
cannot be estimated without substantial field work unless it is 100’s of feet from the project.

Many Water Management Specialists are generalists, and although they all have taken the wetland
delineation course they are not doing enough field work to quickly evaluate a site. The answer to



the landowner may be, yes there are wetlands and you need a wetland delineation. This would be a
pretty steep price to pay for that advice. A quick review of maps in the office could lead to the same
answer.

My understanding is that currently DNR is understaffed in WMS positions. This is not work that
can be done by LTE”s or project staff, due to the amount of expertise required to determine
wetlands.

23.321. (c) Confirmation: The DNR has begun a program of “Assurance” and I am an assured
delineator. While I do not object to a fee being paid for concurrence of 3" Party Delineation, I
would like to see recognition of the assurance program as I think it is an important initiative on the
part of the DNR and 34 Party Delineators. In this bill a $300.00 fee for every 20 acres seems too
high. The wetland delineation may cost $2500.00 to $3000.00 to delineate a 50 acre parcel. A fee
of $750.00 to concur on it is high. The NHI program has a fee based on an hourly charge to review
a project and is a minimum of $60.00 but can increase with the complexity of a project. A similar
fee based on actual work not some set price would be more realistic and cost effective for all
parties. If a landowner hires a very reputable party to delineate the property then the cost of
concurrence should be lower than a non reputable party whose work requires multiple field
review, revisions, meetings etc.

The notice section of this bill is important to remind landowners that a building permit does not
mean that wetlands or streams are not present and may require additional permitting or changes to
the project.

I appreciate your taking the time to hear my concerns. Wetland protection is critical to the
protection of Wisconsin’s clean lakes & streams, wildlife and waterfowl habitat, amphibian and
reptile biodiversity, flood protection and a host of other wetland “services”. While I appreciate the
concern of legislators to assist landowners, I am concerned that the consequences of this law may
undermine wetland protection.

Sincerely,

Alice Thompson, PWS
Owner, Wetland Ecologist






State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES

101 S. Webster St.

Box 7921

Madison, Wisconsin 53707-7921
Telephone 608-266-2621

FAX 608-267-3579

TTY Access via relay - 711

Jim Doyle, Governor
Matthew J. Frank, Secretary

WISCONSIN
DEPT, OF NATURAL RESOURCES

Testimony of the Department of Natural Resources regarding SB 557

Senate Committee on Environment
March 16, 2010

Thank you Senator Miller for all you have done on wetlands protection in Wisconsin, and
specifically for your work in developing this bill. We support Senate Bill 557. This bill will heip
people determine if wetlands are present before they buy or build, and early wetland
identification is key to successfully protect our state’s wetland resources. This bill proposes two
mechanisms to help people identify wetlands early — a wetland/lakes/streams notification
requirement, and a wetland identification program.

We support the wetland notification requirement on local building permits as outlined in the bill.
it is a simple mechanism that informs applicants of their responsibility to comply with state and
federal laws involving construction near or on wetlands, lakes or rivers and the consequences of
not complying. We anticipate it will be easy for local communities to implement through their
building permits, and the notification can also direct people to DNR's new Locating Wetlands
web pages, which provide additional resources landowners can use to determine if a property
contains wetlands, and information about applicable wetland laws.

The proposed wetland identification program provides the public with an optional fee-based
service where DNR staff will conduct map reviews, on-site wetland identification, and on-site
confirmation of wetland boundaries determined by a 3™ party. The proposed program is
modeled after an existing program available in the state of Michigan, and we support a wetland
identification program for Wisconsin.

Since the last time this bill was considered a few years ago, several things have changed
relative to our work with wetlands in Wisconsin. As a result, we do have a few concerns and
hope to work with you to address them:

1. The revenue will not support the program costs. Our fiscal analysis anticipates that the
revenue generated from fees under this bill will only cover about half of program
implementation costs.

e We don't anticipate many requests for map reviews (Tier 1), which may decrease the
total fee revenues this program would generate. Since this bill was originally
introduced in the 2007 legislative session, DNR has developed a number of web-
based mapping tools that are now available on the internet at no cost. Digital
wetland inventory maps and new wetland indicator maps are now accessible on
DNR's website, and anyone can view these two map layers and determine for
themselves if wetlands are likely present on a property.

dnr.wi.gov

wisconsin.gov Printed on
Recycled
Paper



» We anticipate some demand for on-site wetland identification (Tier 2), by individuals
or groups who are planning projects and want to avoid wetlands.

¢ We expect a substantial interest in on-site confirmations of 3 party wetland
determinations (Tier 3) by both developers and individual landowners. However, it is
uncertain how many requests DNR will actually receive for our fee service since the
U.S. Army Corps of Engineers currently provides this service at no cost.

2. The number of staff may not be enough to meet the demand and timelines unless
staffing is increased and/or processing timelines are extended.

¢ We expect to receive 500 requests for on-site wetland determinations (Tier 2 and
Tier 3) annually if this program is created. However, our analysis shows that the
staffing level provided by the bill would be able to handle less than 400 requests
each year.

» Since on-site inspections must be conducted during the growing season, we expect
to receive the majority of requests from late spring through early fall. The seasonal
nature of this work will make it difficult for the staff to meet the 30-day timeline
provided in this bill. For comparison, our neighbors in Michigan use up to six
contract positions to conduct the work, with no required timelines, and their
processing time is typically 60 days.

3. Successful program implementation depends on an MOA with the U.S. Army Corps of
Engineers.
¢ Initial feedback we've received from the Army Corps is that a Memorandum of
Agreement is more appropriate for the Tier 3 confirmation of a wetland boundary
determined by a 3 party. Since the Army Corps has concurrent jurisdiction over
federal wetlands in Wisconsin, an MOA at this tier will provide the greatest certainty
~ for individuals requesting a determination.

In closing, DNR supports both the local building permit notification provided in this bill, and a
wetland identification program for Wisconsin. We share in your goal to help folks identify
wetlands before they buy or build to protect Wisconsin citizens and our wetland resources. We
will continue to work with you to develop a successful wetland identification program.






Association |

Wlsconsm Wetlands Association Testlmony on SB 557
March 16,2010
Presented by Policy Director Erin O’Brien

Wisconsin Wetlands Association has registered in support of Senate Bill 557 because we
believe it will help to protect wetlands and the private landowners who own them, We
are appearing before this committee to share our perspective on the problems this bill will
help t6 address and to offer recommendations for minor modificatioris needed to ensure
that the legislation meets its intended objectives.

Helpmg‘people understand what \i'etlands are, why they matter, and why and how state
and federal wetland protection laws are implemented and enforced is a major emphasis of
the Wisconsin Wetlands Association’s work. It is also our greatest challenge

While mest people recognize cattail marshes of bogs as wetlands, many landowner's are
unfamiliar with other wetland types including floodplain forests, fens, hardwood swamps,
sedge meadows, alder thickets and ephemeral ponds. Many landowners are also
unfamiliar with the requirements of state and federal wetland laws which, eomblned
dlscourage development in all wetlands regardless of type, size, or location.

This lack of understandmg leads to umntentlonal violations of wetland laws cauising
unnecessary destruction of wetlands as well as inconvenience and financial hardship f01 ‘
property owners. ‘

In response to these concerns, SB 557 proposes several important measures that will help
protect wetlands and the private landowners who own them.. Outlined below are our
comments on the value and potential effectiveness of each of the proposed measures.

1. Required Notice on Certain Approvals: We strongly support the sections of the bill
that require counties, cities, villages, and towns to notify permit applicants about wetland
laws and DNR’s wetland identification tools. Because many local governments use
standard forms issued by the WI Department of Commerce (DOC), we¢ also support the
proilision requiring DOC to amend their forms to include this information.

To strengthen this provision, we recommend including a deadline for the DOC to revise
and reissue their forms. We also recommend that local governments be required to issue
their own notification statements until DOC releases.the revised forms and be required to
secure a signature from the applicant acknowledging receipt of the notice regardless of -

Preserving Wisconsin's Wetland Heritage

SCOMSIN s b
Etlands o . wwwlwisconsin.w.etlands.org‘



whether it comes on a DOC or locally issued form (as written, the signature may only be
requlred if the notjfication appears on a locally generated form)

2. Wetlands informational brochure: We strongly support the requirement for WDNR
to develop an informational brochure about wetland identification and wetland laws for
local governments to distribute to permit apphcants

3. Wetland map review, identification, and conﬁrmatlon We agree that there is a
- need for WDNR to provide more assistance to help landowners identify wetlands on then
property. We support some, but not all of the methods proposed as follows:

Tier I - Wetland Map Review:

Because the public can already download wetland indicator maps for free through
WDNR’s web- site, we would like to see WDNR help the limited number of people who
don’t have internet access use computers (e.g., rural residents and seniors) to access this
information for free. Charging a fee is appropriate in'cases where WDNR will rev1ew
and evaluate resources not readlly available on the web (e.g., aerial photos) ‘

In either case, it must be clear in the statute and in WDNR’s commumcatrons about these
services that a map review is not a definitive indicator of the presence or absence of
wetlands for regulatory purposes. Site-visits are necessary to confirm the presence and
location of wetlands on a property. We suggest the following language:

“Since the ihformatior’z provided will not be based on an on-site review, it will be useful ’
Jor planning purposes only. The department will not use a map review fto certify where
’ wetlands are and are not specifically located on a given parcel.”

Tier 2 - Wetland Identifi catton ’ ‘

We would prefer to see this section of the bill ehmmated due to concerns about WDNR’s
capacity to provide the proposed service. It is-work that is currently handled by the
private sector where there is more experience and more time to be responsive to
landowners’ information needs.

If the provision remains in the bill, we recommend that the service be limited to smaller
parcels (e.g., 1-2 acres) or a single project site (e.g., one structure and/or access road).
The intent of the bill is to help individual landowners avoid inadvertently building in
wetlands. Projects greater than 1-2 acres are typically managed by a professional
developer. Developers should rely on prrvate consultants, not public ageneres to .
complete their regulatory review work : ‘

Tler 3 Wetland Confirmation ‘

We enthusiastically support the inclusion of this tier of service in thls bill. Though a

memorandum of agreement with the U.S. Army Corps of Engineers would be required
. for WDNR'’s confirmation decisions to be considered valid for federal regulatory

purposes, we urge the legislature to require WDNR to provide this service for the

specified fee regardless of whether the MOU is secured.



‘

Confirmation of wetland boundarieés is a service that wetland consultants, pi‘ivate

-developers; and many local governments want,; and one that some WDNR staff formerly
provided as their schedules allowed. As part of the Department’s workload reduction plan- : K
to handle budget cuts, WDNR leadership recently informed staff that they were no longer '
allowed to provide this service. Confirmation of wetland boundaties is an important
service for WDNR to provide to meet their obligations to implement and enforce state -
wetland laws and to provide good customer service to the regulated public. _

Finally, because some sections of this bill have budget implications we recognize that it.
may be difficult to pass-at this time. If that is the case, please consjder immediate passage
of the sections that do not have budget implications, specifically:'a) the sections that
require local governments to notify permit applicants about wetland identification tools
and wetland laws and, b) the section that requires WDNR to develop an informational

~ brochure for distribution by local governments to permit applicants. .

- We thank you for your consideration of these comments.

Wisconsin Wetlands Association is dedzcated to the protectzon restoration and enjoyment:
of wetlands and associated ecosystems through science-based programs, education and
- advocacy WWA is a non—prof it 501(c)(3 ) orgamzatzon

Questions about these comments should be directed to Wlsconsm Wetlands Assoc1at10n S
Policy Director, Enn O’Brien at 608-250-9971 / erih. obrlen@W1sconsmwetlands org.

More 1nformat10n about Wisconsin’s Wetlands can be found at ‘
www.wisconsinwetlands.org

rl
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75% of Wisconsin's wildlife species depend on wetlands for some portion of
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STATE REPRESENTATIVE

ey Bles

181 ASSEMBLY DISTRICT

Written Testimony of Representative Garey Bies
Senate Committee on the Environment
Senate Bill 557 — Wetland Identification Act

Chairman Miller, committee members. I would like to take this opportunity to submit my
testimony in support of Senate Bill 557, the Wetland Identification Act.

I first became interested in wetlands several years ago when I had a constituent who
inadvertently built partially upon a wetland. The constituent applied for and received all the
necessary building permits and therefore went ahead with his project, not knowing that it was up
to him to determine if his project infringed upon a wetland. It was not until the project was well
underway that the Department of Natural Resources notified him that he had impacted a wetland.

My constituent did not intentionally damage a wetland. He simply did not know that it
was his responsibility to determine the presence of a wetland even though the government issued
him a permit to build. In this case, the ground that was determined to be a wetland bore no
resemblance whatsoever to what one normally associates with a wetland; the ground was not
“soggy” nor were there plants present one would expect, like cattails.

Ever since this constituent case, I have looked for a way to prevent this type of situation
occurring again and to provide some assistance to an individual trying determine the existence of
wetlands on their property. As I started to work on the legislation, Senator Mark Miller
approached me about working together, as he too had an interest in this area and was also
working on legislation concerning wetlands. In this effort, we were joined by Senator Alan
Lasee, and this session, by Senator Pat Kreitlow and Representative Zigmunt. What you see
before you in Senate Bill 557 is the product of our work and will, I believe, be of great service to
our landowners while also working to protect our state’s wetlands.

The legislation has two main components. First, the proposal requires that when an
individual obtains a building permit, the local municipality issuing the permit must provide a
notice to the applicant of their responsibility to determine if wetlands are present on their
property where they intend to build.

The second main component of the legislation concerns the establishment of new services
to be provided by the Department of Natural Resources to assist an individual in the
determination of the presence of wetlands on their property. Under this legislation, three
different services, or tiers, will be provided by the Department.

Foust pore Whisconsin!

Capitol: P.O. 8952, Madison, Wi 53708-8952 « (608) 266-5350 ¢ Fax: (608) 282-3601
Toll-Free: (888) 482-0001 » Rep.Bies@Ilegis.wi.gov
www.legis.state.wi.us/assembly/asmO1/news/

Home: 2520 Settlement Road, Sister Bay, WI 54234 « (920) 854-2811



First, for a fee of $50, the Department will conduct a map review of the applicant’s
property. Using available mapping and other resources, the Department will conduct a remote
review of the property and issue a written report as to the likely existence of wetlands on the
property and then advise the applicant on whether further wetland review should be carried out
prior to beginning their construction project.

The second “tier” of services provided by the Department under this proposal consists of
-an on-site evaluation of the applicant’s property. For a fee of $300 per acre of ground, the
Department will perform an on-site determination of the property and issue a written report to
the applicant as to the likely existence of a wetland in the project area.

It should be clearly noted that Tiers 1 and 2 do not provide wetland delineation services.
The Tiers are designed to provide advice to the landowner as to whether their project has the
potential to impact a wetland and if so, that further determination be performed.

The third “tier” of services consists of an applicant requesting the Department to confirm
the boundaries of a wetland delineated by a 3™-party. This service would have a fee of $300 per
20 acres inspected by the Department.

The third “tier” of service allows a landowner to have full confidence in a wetland
delineation performed on their property.

All three of these tiers have specific timelines with which the Department shall carry out
these services. The on-site services are obviously contingent upon weather and ground
conditions.

It seems that in the past few years there is a greater understanding by Wisconsinites of
our state’s wetlands, the impact of those wetlands on the environment and the importance of
protecting them. Efforts like the “Wetland Gems” program of the Wisconsin Wetlands
Association increase the attention and public awareness of our wetlands and I believe instituting
the provisions of this legislation will greatly assist in identifying and protecting wetlands from
inadvertent damage.

Thank you.






Executive Session Notes
April 1, 2010

Call Executive Session to Order and ask Clerk to call the roll
e ROLL CALL

Allan Jansen, of Hazel Green, as a member of the Waste Facilities Siting
Board, to serve for the term ending May 1, 2012.

James Schuerman, of Wisconsin Rapids, as a member of the Waste
Facilities Siting Board, to serve for the term ending May 1, 2013.

SB 557, relating to notices concerning construction near or on lakes,
streams, or wetlands that are given to applicants for building permits and
other construction approvals, requiring the Department of Natural
Resources to furnish informational brochures about wetlands laws,
requiring the Department of Natural Resources to provide evaluations and
statements about whether certain land contains wetlands, and making an
appropriation

Senate Amendment 1 to SB 557
¢ MOTION FOR ADOPTION

e SECOND

e DISCUSSION

e ROLL CALL

SB 557

MOTION FOR PASSAGE AS AMENDED
SECOND

DISCUSSION

ROLL CALL



SB 632, relating to control of nonpoint source water pollution in certain
areas with carbonate bedrock and granting rule-making authority

SB 632

e MOTION FOR PASSAGE
e SECOND

o DISCUSSION

¢ ROLL CALL

CR 09-077, relating to ensuring that lands acquired with funding from the
stewardship program under ss. 23.0915 and 23.0917, Stats., are open to
public hunting, trapping, fishing, hiking and cross county skiing

CR 09-077

MOTION FOR MODIFICATION
SECOND

DISCUSSION

ROLL CALL

Adjourn Executive Session
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