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B WMC

WISCONSIN’S BUSINESS VOICE

TO: Members of the Senate Committee on Labor, Elections and Urban A ffairs
FROM: John Metcalf, Director, Human Resources Policy

DATE: March 12, 2009

RE: Senate Bill 20 - Cause of Action in Court and Compensatory and Punitive

Damages for WFEA Cases

Background

Under the current Wisconsin Fair Employment law (WFEA), if the Department of Workforce
Development (DWD) finds that a person has refused to hire an individual, terminated an
individual’s employment, or discriminated against an individual in promotion, in compensation,
or in terms, conditions, or privileges of employment on the basis of the individual’s age, race,
creed, color, disability, marital status, sex, national origin, ancestry, arrest or conviction record,
membership in the national guard or military reserves, or use or nonuse of a lawful product
during nonwork hours, DWD may order the person 1o reinstate the employee, provide back pay
for not more than two years before the filing of the complaint, and pay costs and attorney fees.
Current law, however, does not authorize DWD to order the payment of compensatory or punitive
damages or any other surcharges or penalties in a case of employment discrimination.

Provisions of SB 20

SB 20 permits DWD or a person who has been discriminated against in promotion. in
compensation, or in the terms, conditions, or privileges of employment on the basis of the various
WFEA protected classes to bring action in circuit court, after the conclusion of administrative
review by DWD, and judicial review of that proceeding, to recover damages caused by the act of
discrimination.

Under the bill, if the circuit court finds that a defendant has committed such an act of
discrimination, the circuit court must order the defendant to pay to the person discriminated
against compensatory and punitive damages in an amount that the circuit court finds approprniate
and to pay to the circuit court an assessment cqual to 10 percent of the amount of compensatory
and punitive damages ordered. Assessments collected under the bill must be transmitted (o the
state treasurer, deposited in the general fund, and credited to an appropriation account of DWD,
which must use those assessments for the administration of the WEEA.

WMC Position

By allowing unlimited compensatory and punitive damages for violations of the WFLEA, through
a cumbersome administrative and judicial process, this legislation would have a strong negative
impact on the Wisconsin business climate. Further, these proposed changes would come at a time
when the Wisconsin economy and many businesses face unprecedented economic challenges.
Finally, the surcharge feature of this legislation creates an incentive for DWD to take
employment discrimination claims to circuit court to fund agency opcrations.

Conclusion
For these reasons, WMC urges the Committee to vote against this legislation.

501 East Washington Avenue Madison, W1 53703-2944 P.O. Box 352 Madison, W1 53701-0352
Phone (608) 258-3400 » Fax (608) 258-3413 » WWW.WINC.0rg

WMC is a business association dedicated to making Wisconsin the most competitive state in the nation.
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TESTIMONY OF THE INDIVIDUAL RIGHTS AND
RESPONSIBILITIES SECTION OF THE STATE BAR OF WISCONSIN
REGARDING SENATE BILL 20
Before the Senate Committee on Labor, Elections, and Urban Affairs
March 12, 2009
Members of the committee:

Thank you for allowing me to speak today. I am here to testify as the current
Chair of the Individual Rights and Responsibilities Section Board; the Section is
comprised of State Bar of Wisconsin members who have a particular interest in
civil and constitutional rights. I am also here to testify on behalf of the individual
plaintiffs I have represented in the area of employment discrimination.

[ want to particularly thank those of you who have offered this proposed
legislation. The goal of the legislation — to provide compensatory and punitive
damages for individuals who have been targeted by their employers for illegal
discrimination — is a laudable one. Compensatory damages are especially
necessary for individuals who have been targeted for harassment on a basis
protected under Wisconsin’s Fair Employment Act. For example, an individual
who is harassed on the basis of his or her sexual orientation by being called a
“faggot” or a “dyke” likely feels just as harmed as an African-American person
feels who is called the “n”” word. However, for gay men or lesbians, there is no
way to claim damages for the mental injury or to require an employer to pay for
psychiatric or psychological treatment for the harm. Senate Bill 20 1s an attempt to

remedy this problem. Thank you.

With that said, there are two problems with the bill as it is currently drafted. First,
the bill provides for a system of administrative exhaustion that is long and
cumbersome. Second, the language of the bill is, in many places, ambiguous.
These two factors defeat the purposes the bill is trying to achieve.

State Bar of Wisconsin
5302 Fastpark Blvd. ¢ P.O. Box 7158  Madison, WI53707-7158
(800)728-7788 & (608)257-3838 & Fax (608)257-5502
Internet: www .wisbar.org  Email: serviceiwiwisbar org
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1. Administrative exhaustion — the road 1s long and hard.
Looking at the first sentence of the proposed s. 111.397(2), it states:

A person discriminated against or the department may bring an action in
circuit court against an employer, labor organization, employment agency, or
licensing agency to recover damages caused by a violation of's. 111.321 after the
completion of an administrative proceeding, including judicial review, concerning
that violation.

The current system allows an individual to file his or her complaint with the Equal Rights
Division, after which there is an investigation. 1f the investigator determines that there is
probable cause to believe that discrimination occurred, then the matter is referred to an
Administrative Law Judge to hear the case on the merits and determine whether, in fact, the
employer engaged in illegal discrimination. A hearing is held, a decision 1s made, and that
decision may be appealed to the Labor and Industry Review Commission. After the Commission
renders its decision, then the matter may be appealed to a circuit court on a petition for review
under Chapter 227, after which it may be further appealed to the Court of Appeals and the
Wisconsin Supreme Court. -

The way the statute is written, it is only after this entire process is complete that a person
discriminated against may take his or her case into court. As a practical matter, by the time the
case returns to circuit court, it has been years since the initial employment discrimination.
Witnesses have disappeared, damages have mounted, and the case has dragged on without
payment to the employee to make him or her whole for the harm endured.

2. Ambiguity — what does that language mean, anyway?

[ want to make this point: if the language of the bill remains ambiguous, attorneys will fight for
years over what the legislation means, rather than dealing with cases on the merits. Attorney
who represent employees want to litigate over whether an employer illegally discriminated
against those employees, not whether a particular procedure was properly followed. However,
delay is an employer’s best weapon, and it 1s frequently used to defeat employment
discrimination cases.

Looking at the second sentence of the proposed s. 111.397(1), it states:

If the circuit court finds that a defendant has commuitted a violation of's.
111.321, the circuit court shall order the defendant to pay to the person

]



discriminated against compensatory and punitive damages in an amount that the
circuit court finds appropriate ...

Does this language mean that the circuit court makes a new determination, after the
administrative law judge, the Labor and Industry Review Commission, the circuit court and the
appellate courts, as to whether an employer has engaged in illegal discrimination? In the
alternative, does this mean that the circuit court merely rubber-stamps the earlier decisions
regarding liability, but makes a new decision as to compensatory and punitive damages? Does
this mean that there is a trial to the circuit court on the issues of compensatory and punitive
damages alone? Or does this language mean that the case must be re-tried in its entirety?
Finally, does this mean that the case can be tried to a jury?

If the language can be argued to have more than one potential meaning, it is ambiguous. Itisa
waste of judicial resources to have courts determine the meaning of legislation; the government
and its citizens are better served if legislative intent is clear in the language of the legislation.

I can tell you that employee advocates want the opportunity to try these cases to a jury. There
may be instances, however, where it is in the best interests of our clients to try the cases to an
Administrative Law Judge. For example, if the employee claims that he or she has been
discriminated against on the basis of his or her criminal record, perhaps such a case would be
better brought in an administrative forum rather than in a court in front of a jury which might be

unsympathetic to such claims.

I have attached a flow chart which shows what I anticipate would be the best structure for
allowing a private cause of action which would allow for compensatory and punitive damages.
As you will note, the employee would have two different times when he or she could divert her
case into court. In some instances, it may make sense to file in court immediately; in most
instances, employees will want the opportunity for completion of the Equal Rights Division’s
investigation process before filing in court.

3. More ambiguity — when do I file?
The proposed language reads:
An action under sub. (1) shall be commenced within the later of following periods, or be barred:
(a) Within 60 days after the completion of an administrative proceeding, including judicial
review, concerning the violation.

(b) Within 2 years after the violation occurred, or the department or person discriminated
against should have reasonably known that the violation occurred.




I think subsection (a) means after the judicial review and the period for appeal has run, but I am
not sure. Does it mean 60 days after the opinion on judicial review is filed? What about
situations where an appeal to the court of appeals is filed 90 days after the decision at the circuit
court? Does that stay the claim for compensatory and punitive damages in circuit court?

As for subsection (b), does this mean that if the case is still pending after two and one-half years,
then the only option for filing for judicial review is under subsection (a)?

[ can think of no reason that the legislature would want to include ambiguous language n
legislation, as it simply clogs the court system with cases which do not go to the merits. It would
be nice, perhaps, if a judge could come to the Capitol and just ask “what did you mean by this?”
The problem is, the judge might get several different ideas; after all, if the judge is unsure, sO
probably were the drafters. Be direct — say what you mean. We will all be better off.

4. The surcharge -- why us?

Senate Bill 20 contains a provision for a surcharge, which I suppose might encourage defendants
to settle cases prior to a final decision by the court. However, we do not understand why our
clients, who have already been discriminated against by their employers, should be treated
differently by the court system. Granted, the surcharge is to be paid by the employer, but it still
seems odd that these cases would be treated differently than other litigation.

5. There are other ways to achieve the same ends.

The IRR Board has not proposed specific language as an alternative to the proposed language but
has, instead, suggested that the 1991 Senate Bill 1 be used as amodel. The 1991 SB 1 would
have created a private cause of action that went beyond the Wisconsin Fair Employment Act.
Even if you decide that you simply want to amend the Wisconsin Fair Employment Act, 1
suggest you look to that bill for language that is simple, straightforward and unambiguous.

Other models for private causes of action under Wisconsin law are contained in Wisconsin’s

Public Accommodations law, Wisconsin’s Open Housing law and Wisconsin’s Wage Claim law.
They all differ slightly, but they all allow an individual to bring her case to court.

CONCLUSION

[ thank you again for the opportunity to speak today. 1 would like to underscore the points |
made at the outset. The IRR Section Board supports the goals of this legislation, but the




language as it is currently drafted contains an unnecessarily long and arduous administrative
exhaustion provision, and the language of the entire bill is ambiguous. The result of the bill as
drafted will be to give clients relief that they have not had before, but only after an inordinate
investment in time and resources. | urge you to keep in mind the goals of this legislation, but
find a different way to craft the language so that the citizens of Wisconsin are better served by

your efforts.

The State Bar of Wisconsin establishes and maintains sections for carrying on the work of the association, each
within its proper field of study defined in jts bylaws. Each section consists of members who voluntarily enroll in
the section because of a special interest in the particular field of law to which the section is dedicated. Section
positions are taken on behalf of the section only.

The views expressed on this issue have not been approved by the Board of Governors of the State Bar of
Wisconsin and are not the views of the State Bar as a whole. These views are those of the Section alone.

If you have questions about this memorandum, please contact Adam Korbitz, Government Relations
Coordinator, at akorbitz@wisbar.org or ( 608) 250-6140.
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) § ‘ WISCONSIN STATE SENATOR

. DAVE HANSEN

SENATOR — 30TH DISTRICT

St
g,

ASSISTANT MAJORITY LEADER

Equal Pay Enforcement Act
Senate Bill 20
Committee Testimony
Senate Committee on Committee on Labor, Elections and Urban
Affair
3-12-09

Thank you Chairman Coggs and members of the committee. | am here
today to testify in favor of Senate Bill 20, The Equal Pay Enforcement Act.

Representative Sinicki and | have been working together on this issue for
a number of sessions now and during that time little has changed to suggest
anything but that it is time to take action to resolve the unfair differences in pay
that exist between men and women who are employed performing the same job.

Senate Bill 20 sends an important message about the value that we, as a
society, place on the efforts of individual workers. People deserve to be fairly
compensated for putting in a hard day’s work.

As a husband and father of three grown daughters, | am disappointed that
we are here talking about the wage gap that exists between men and women
both in our nation and in Wisconsin. | don’t understand how, after 45 years of
federal law and nearly 60 years in state law, that there is still such a disparity in
pay for doing the same work.

| want my daughters and my grandchildren—grandsons and
granddaughters alike—to be able to achieve their American Dream equally. And
for them to be rewarded on their merits and ability.

We spend our lives as parents telling our children that if they work hard,
do well in school and apply themselves that there are no limits to what they can
accomplish. It is way past time that we took action to keep that promise.

This legislation is about more than just pay equity. It's about lifting
children out of poverty and strengthening families.

It's about improving the quality of life across the board for Wisconsin
families from Marinette to Milwaukee and Oshkosh to Onalaska as well as

. gowing our economy and creating jobs from the ground up; If low and middle
Committées

Sta itol
Joint Committee on Finance, Senate Vice Chair POteBgf‘;;aé;)Z
Education ‘ Madison, Wisconsin 53707-7882
Transportation, Tourism, Forestry and Natural Resources Phone: (608) 266-5670
Special Committee on State-Tribal Relations Toll-Free: 1-866-221-9395
Senate Organization Fax: (608) 267-6791

Joint Committee on Legislative Organization E-mail: sen hansen@legis.wisconsin.gov
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income workers and their families have more money to spend, the more local
goods and services they will purchase and the more jobs will be created.

As a result of the unequal treatment when it comes to compensating men
and women in the workplace, Wisconsin families lose more than $4,000 per year
due to unequal pay.

This is money that will go to working families who will spend it in our
economy creating more demand for goods and services that will in turn create
more jobs.

But, just as important, like increasing the minimum wage, The Equal Pay
Enforcement Act sends an important message about the value that we, as a
society, place on the efforts of individual workers. People deserve to be fairly
compensated for putting in a hard day’s work.

If you work, you and your family should not have to depend on
government assistance and the charity of others to put food on your table and a
roof over your children’s head. It is long past time that we do more than talk
about the value of work.

We can do more. Passing this legislation would be a great start. It's nota
new idea, and Wisconsin is not alone in trying to solve the problem. Similar
legislation has been introduced in 25 other states and at the federal level as well.

For many years Wisconsin was considered a leader on policies that
protected and strengthened working families. It is time for us to do the right thing
and pass the Equal Pay Enforcement Act. Thank you Mister Chairman and
members. I'd be happy to answer any questions.
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March 17, 2009

TO: Senator Dave Hansen
Representative Christine Sinicki

FROM: Brenda Lewison, Chair
Individual Rights and Responsibilities Section
State Bar of Wisconsin

RE: Suggested alternative language for SB 20/AB 31

Following up on my testimony on Thursday before the Senate Committee, Elections and Urban Affairs,
the Individual Rights and Responsibilities Section suggests the following language -- modeled upon that
already found in Wisconsin law prohibiting discrimination in public accommodation -- be substituted for
that in the bill, and that it be inserted in Subchapter IT of Chapter 111 of the Wisconsin Statutes (the
Wisconsin Fair Employment Act):

1. A person, including the state, alleging a violation of 111.325 may bring a civil action for
appropriate injunctive relief, for damages, including compensatory and punitive damages, and, in
the case of a prevailing plaintiff, for court costs including but not limited to reasonable expert
witness fees and reasonable attorney fees. The civil action may be tried to a jury. The attorney
general shall represent the department in an action to which the department is a party.

2. An action commenced under this paragraph may be brought in the circuit court for the county
where the alleged violation occurred, or for the county where the person against whom the civil
complaint is filed resides or has a principal place of business, and shall be commenced within the
time provided by 893.53.

3. The remedies provided for in this paragraph shall include and be in addition to any other
remedies contained in this subchapter.

The language suggested above is very similar to that already found in sec. 106.52(4)(e), the Wisconsin
statute that allows for a private right of action for discrimination in public accommodations. The
statutory scheme found in 106.52 has worked very well for many years and there is no need to reinvent
the wheel when it comes to private actions for violations of the Wisconsin Fair Employment Act. Most
importantly, like the public accommodations statute, this language does not require exhaustion of
administrative remedies prior to initiating a civil lawsuit. The language is also not ambiguous. This

State Bar of Wisconsin

3302 Eastpark Blvd, ¢ P.O. Box 7158 & Madison, WI 33707-7158
(800)728-7788 & (608)257-3838 & Fax (608)257-5502

Internet: www .wisbar.org ¢ Email: service@wisbar org




language will better enable victims of discrimination to obtain the relief in circuit court you want to
make possible through SB 20.

In regard to the statute of hmitations for initiating a civil action, section 893.53 is the statute of
limitations that applies to actions pertaining to injuries to the "character or rights of another." It is the
one adopted by the federal courts and the Wisconsin Supreme Court for actions alleging discrimination
under federal civil rights statutes, as well, as tortious interference with employment, wage-claim actions,
malicious prosecution and abuse of process and attorney malpractice. In this way, the compatibility
with all of the federal civil rights claims (like Sec. 1983 and Title IT of the ADA) that are governed by
this section is preserved.

While the IRR Section of the State Bar does not favor the language in SB 20 and AB 31 requiring losing
defendants to pay -- in addition to any damages -- a 10% surcharge to the Department of Workforce
Development, we understand the authors of the bill may feel such a provision is necessary. The IRR
Section would not oppose the language it is proposing above even if it did include provisions for such a
surcharge on losing defendants.

Please do not hesitate to contact me at (414) 273-1040 if you have any questions.

The State Bar of Wisconsin establishes and maintains sections for carrying on the work of the association, each within jts
proper field of study defined in its bylaws. Each section consists of members who voluntarily enroll in the section
because of a special interest in the particular field of law to which the section is dedicated. Section positions are taken
on behalf of the section only.

The views expressed on this issue have not been approved by the Board of Governors of the State Bar of Wisconsin and
are not the views of the State Bar as a whole. These views are those of the Section alone. If you have questions about
this memorandum, please contact Adam Korbitz, Government Relations Coordinator, at akorbitz@wishar.org or (608)
250-6140.
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Plotkin, Adam

From: Adam Korbitz [akorbitz@wisbar.org]

Sent: Friday, March 20, 2009 12:06 PM

To: Sen.Coggs; Sen.Wirch; Sen.Lehman; Sen.Lasee; Sen.Grothman; Plotkin, Adam
Cc: Rep.Sinicki; Sen.Hansen; George, Mary Beth; Wagnitz, John; Brenda Lewison
Subject: Studies Regarding Discrimination (SB 20) -- Senate Labor Committee

Attachments: Studies Regarding Discrimination (Senate Labor Committee).pdf
Dear Members of the Senate Committee on Labor, Elections and Urban Affairs:

Attached is a memo from Attorney Brenda Lewison, chair of the Individual Rights and Responsibilities Section of the State Bar

of Wisconsin, providing some additional information about the studies regarding discrimination she made reference to during

Zth

her testimony on March 12" in favor of Senate Bill 20.

Thank you,

Adam C. Korbitz

Government Relations Coordinator -- Public Affairs
State Bar of Wisconsin

5302 Eastpark Boulevard

P.O.Box 7158

Madison, WI 53707-7158

TEL: (608) 250-6140

CELL:(608) 695-0792

FAX: (608) 257-4343

WISCONSIN | AWYERS
EXPERT ADVISERS. SERVING YOU.

This email message, including any files attached to it, is confidential and it is intended solely for the individual or entity to which it is addressed. If you have
received this message in error, please do not read it, notify the sender by return email mail that you have received it, and delete all copies of this message from
your email system.

03/20/2009
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March 20, 2009

TO: Members of the Senate Committee on Labor, Elections and Urban Affairs

FROM: Brenda Lewison, Chair
Individual Rights and Responsibilities Section
State Bar of Wisconsin

RE: Studies Regarding Discrimination (RE: SB 20)

When I spoke to the committee in favor of Senate Bill 20 on Thursday, March 12, 2009, I mentioned
that there was a study conducted in Milwaukee which showed that a white man with a criminal
conviction record is more likely to get a job than a black man without a criminal conviction record. The
study also indicates the increased joblessness among both white and black individuals with criminal
conviction records compared to individuals who do not have criminal conviction records.

I promised to provide the Committee with the name of the study. Itis: Marked: Race, Crime, and
Finding Work in an Era of Mass Incarceration by Devah Pager. It published as a book and is out in
paperback; it can be found at www.amazon.com for less than $11.00.

I also promised that I would look for studies that show that the reason women earn less than men is that
women are discriminated against. I asked my colleagues for help on this project, and one person cited a
2003 report of the General Accounting Office entitled: "Women's Earnings: Work Patterns Partially
Explain Difference Between Men's and Women's Earnings.” According to my colleague, at page 19, the
report makes the following "Concluding Observation:" "It is difficult to evaluate the remaining
difference (beyond the differences in work patterns found) without a full understanding of what
contributes to the difference ... An earnings difference may result from workplace discrimination ..."
Thus, while there may be some difference in earnings based on self-selection of occupations (women
who chose to be teachers rather than rocket scientists, for example), it does not solely explain the
differences in pay between men and women.

Another colleague suggested that the Senators examine the testimony provided for the recently passed
federal Lilly Ledbetter Fair Pay Act. While I have not had an opportunity to examine the testimony, it
would doubtless provide comprehensive information on the differences between men's and women's
earnings and why they occur.

The State Bar of Wisconsin establishes and maintains sections for carrying on the work of the association, each within its
proper field of study defined in its bylaws. Each section consists of members who voluntarily enroll in the section
because of a special interest in the particular field of law to which the section is dedicated. Section positions are taken
on behalf of the section only.

The views expressed on this issue have not been approved by the Board of Governors of the State Bar of Wisconsin and
are not the views of the State Bar as a whole. These views are those of the Section alone. If you have questions about
this memorandum, please contact Adam Korbitz, Government Relations Coordinator, at akorbitz@wisbar.org or (608)
250-6140.

State Bar of Wisconsin
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WISCONSIN LEGISLATIVE COUNCIL

Terrv C. Anderson, Director
Laura D. Rose, Deputy Director

TO: SENATOR DAVE HANSEN
FROM: Jessica L. Karls, Staff Attorney
RE: 2009 Senate Bill 20 and Senate Substitute Amendment |

DATE:  April 9, 2009

This memorandum describes 2009 Senate Bill 20, relating to authorizing the circuit court to
order a person who cngages in discrimination in employment to pay compensatory and punitive
damages and a surcharge and making an appropriation, and Senate Substitute Amendment 1 to the bill.
This memorandum also bricfly describes provisions in Title VII of the federal Civil Rights Act of 1964,
as amended, that are similar to certain provisions in Senate Substitute Amendment 1. Title VII prohibits
discrimination based on race, color, religion, sex, and national origin.

CURRENT LAW

Current law provides that a person alleging a violation of the Fair Employment Law may file a
complaint with the Department of Workforce Development (DWD). If a hearing examiner finds a
violation, the examiner may order such action as will effectuate the purpose of the Fair Employment
Law, including reinstatement of the employec and payment of back pay, attorney fees, and costs.
However, current law does not allow DWD to order the payment of compensatory or punitive damages
or other surcharges.

2009 SENATE BILL 20

Senate Bill 20 provides that a person discriminated against or DWD may bring an action in
circuit court against an employer, labor organization, licensing agency, or employment agency to
recover damages caused by an act of employment discrimination after the completion of an
administrative proceeding, including judicial review, regarding that act. If the circuit court finds that a
defendant has committed an act of discrimination, the court must order that the defendant pay to the
person discriminated against compensatory and punitive damages in an amount determined by the court.
The circuit court must also order that the defendant pay a surcharge to the court cqual to 10% of the
amount of compensatory and punitive damages ordered. If the circuit court orders payment because of
an act of discrimination by an individual employed by an employer, the employer of that individual is
lable for the payment.

One Fast Main Street. Suite 401 » P.O. Box 2536 * Madison, W1 33701-2536
(608 266-1304 « Fax: (608) 2606-3830 « Email: leg.counciliglegis state witis
htp/www legis stte wius e




The clerk of circuit court must collect and transmit the surcharge to the county treasurer. The
treasurer must pay the surcharge to the Secretary of the Department of Administration (DOA), who must
then deposit the surcharge into the general fund to be credited to a DWD appropriation account.

An action in circuit court must be commenced within 60 days after the completion of an
administrative proceeding, including judicial review, regarding the violation or within two ycars after
the violation occurred (or after DWD or the person discriminated against should have reasonably known
that the violation occurred), whichever is later.

SENATE SUBSTITUTE AMENDMENT 1

Scnate Substitutc Amendment | provides that if a hearing examiner finds, or the Labor and
Industry Review Commission (LIRC) affirms a finding, that the respondent has engaged in
discrimination, unfair genetic testing, or unfair honesty testing, DWD or LIRC must serve a certified
copy of the examiner’s findings or LIRC’s decision on the complainant, along with a notice advising the
complainant that after the completion of all administrative proccedings the complainant may bring an
action in circuit court to recover compensatory and punitive damages and advising the complainant of
the time within which the action must be commenced. [Title VII of the Civil Rights Act of 1964, as
amended, provides that, in some circumstances, the federal Equal Employment Opportunity
Commission or the federal Department of Justice must notify the complainant that he or she may bring a
civil action. This is often referred to as a “right to sue” notice. [42 U.S.C. s. 2000e-5 (f).]]

Further, the substitute amendment provides that DWD or a person discriminated against or
subjected to unfair genetic testing or unfair honesty testing may bring an action in circuit court against
an employer, labor organization, or employment agency to recover compensatory and punitive damages
caused by the violation, plus reasonable costs and attorney fees incurred in the action. The damages are
in addition to any back pay or other amounts awarded in the administrative proceedings. [Title VII of
the Civil Rights Act of 1964, as amended, provides that a complainant may recover compensatory and
punitive damages for intentional discrimination. [42 U.S.C.s. 1981a (a) (1).]]

The substitute amendment prohibits such action against the state, a state agency, or a local
governmental unit, or against an employer, labor organization, or employment agency employing fewer
than 15 individuals for each working day in each of 20 or more calendar weeks in the current or
preceding year. [Title VII of the Civil Rights Act of 1964, as amended, does not apply to employers
with less than 15 employees or to the United States. [42 U.S.C. s. 2000¢ (b).]] If the circuit court orders
payment because of a violation by an individual employed by an employer, the employer of that
individual is liable for the payment.

The substitute amendment provides that the sum of the amount of compensatory damages for
future economic losses and for pain and suffering, emotional distress, mental anguish, loss of enjoyment
of life, and other noneconomic losses and the amount of punitive damages that a circuit court may order
may not exceed the following, as indexed for inflation:

o In the case of a defendant that employs 100 or fewer employees for each working day in each
of 20 or more calendar weeks in the current or preceding year, $50,000.

e In the case of a defendant that employs more than 100 but fewer than 201 employees for each
working day in each of 20 or more calendar weeks in the current or preceding year,
$100,000.
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e In the case of a defendant that employs more than 200 but fewer than 501 employees for each
working day in each of 20 or more calendar weeks in the current or preceding year,
$200,000.

e In the case of a defendant that employs more than 500 employees for each working day in
each of 20 or more calendar weeks in the current or preceding year, $300,000.

[Title VII of the Civil Rights Act of 1964, as amended, contains the same monetary limits on
compensatory and punitive damages. [42 U.S.C. s. 1981a (b) 3).1]

In addition, the substitute amendment provides that the circuit court must order that the
defendant pay a fee to the court equal to 10% of the amount of compensatory and punitive damages
ordered. The clerk of circuit court must collect and transmit the fee to the county treasurer, who must
pay 50% of the fee to the DOA Secretary and retain the other 50% to pay for the cost of operating the
county’s circuit court. The DOA Secretary must deposit the fee into the general fund to be credited to a
DWD appropriation account.

Lastly, under the substitute amendment, an action in circuit court must be commenced within 60
days after the date on which a copy of the final decision of the hearing examiner is mailed to the last-
known address of the complainant or, if that decision is reviewed by LIRC, within 60 days after the date
on which a copy of LIRC’s final decision is mailed to the last-known address of the complainant. Ifa
petition for judicial review of the findings and order of LIRC regarding the same violation is filed, the
court must consolidate the proceeding for judicial review and the civil action.

If you have any questions, please feel free to contact me directly at the Legislative Council staff
offices.

JK:wu
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1991-92 Legislature STATE OF WISCONSIN ° LRB-0604/1
RPN:skg: ks

1331 SENATE BILL 1

January 15, 1991 - Introduced by Senators FEINGOLD, BURKE, CZARNEZKT
ULICHNY and CHVALA; cosponsored by Representatives M. COGGS,
GRUSZYNSKI, FORTTS, NOTESTEIN, LAUTENSCHT.AGER, BOCK, CARPENTER,
MOORE, SEERY, ROHAN and YOUNG. Referred to Committee on Judiciary
and Consumer Affairs.

AN ACT to create §93.875 and 895.68 of the statutes, relating to creating

a private cause of action for certain civil rights violations.

‘_._.--__.«....'.........._‘....__...-._...‘...._....--.......‘.m-...._--._._,-.._—~-.-._..‘.-_v_...._.,...._“......-_u.*....-...

Analysis by the Le islative Reference Bureau
*e~»-—_-1§_~.~.~&wﬂ_“~ > I

This bill creates a private right of action for certain civil rights
violations. Under this bill, an aggrieved person may bring an  action in
¢ircuit court against any other person, inciuding the state, that injures
the aggrieved person or causes the aggrieved person to be injured by vio-
lating the state laws prohibiting discrimination in employment or violat-
ing the civil rights guarantees in the state constitution. An  aggrieved
berson may bring this action in addition to or in liewn of obtaining any
other available remedy. The court may award a prevailing plaintiff any
appropriate relief, including injunctive relief, compensatory‘damages,
punitive damages and reasonable attorpey fees. o :

For further information see the local fiscal estimate, which will be
printed as an appendix to this bill.

......_-.___.—....—_.,..___...._..—....‘....-__,....-._..__.,.-._--_-_...-_——.-.»..-.-.-._...._....,...__-h.,_.....‘..._..-.

The people of the state of Wisconsin, represented in serate and- assembly,

do enact as follows:
~2 ELoCt 88 follows:

SECTION 1. 893.875 of the statutes is created to read:

893.875 CIVIL RIGHTS ACTION. An  action under s. 895.68 shall be
brought within 6 years after the injury occurred or be barred.

SECTION 2. 895 68 of the statutes is created to read:

B895.68 CIVIL RIGHTS ACTION. (1) In lieu of or in addition to
obtaining any remedy available under any other law or the constitution of

this state, an aggrieved person may bring an actionm 4in circuit court

against any other person, including the state, that injures the aggrieved
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person, or causes the aggrieved person to be injured, by violating article

I of the constitution or subch. II of cb. 111.

(2 In an action under sub. (1), a court may award a prevailing
plaintiff any appropriate equitable remedy or legal remedy or both,
incloding injooctive relief, compensatory damages, punitive damages and

reasonable attorney fees.

(End)




