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CHAPTER 102
WORKER’'S COMPENSATION

102.01 Definitions. 102.40 Reports not evidence in actions.
102.03 Conditionsof liability. 102.42 Incidental compensation.
102.04 Definition of employer 102.425 Prescription and nonprescription drug treatment.
102.05 Election by employemwithdrawal. 102.43 Weekly compensation schedule.
102.06 Joint liability of employer and contractor 102.44 Maximum limitations.
102.07 Employee defined. 102.45 Benefits payable to minors; how paid.
102.075 Election by sole proprietppartner or member 102.46 Death benefit.
102.076 Election by corporate ti€er. 102.47 Death benefit, continued.
102.077 Election by school district or private school. 102.475 Deathbenefit; law enforcement and correctiondicef's, fire fighters, res
102.08 Administration for state employees. cue squad members, diving team members, national or state guard mem
102.11 Earnings, method of computation. bersand emagency management personnel.
102.12 Notice of injury exception, laches. 102.48 Death benefit, continued.
102.123 Statement of employee. 102.49 Additional death benefit for children, state fund.
102.125 Fraudulent claims reporting and investigation. 102.50 Burial expenses.
102.13 Examination; competent witnesses; exclusion of evidence; autopsy 102.51 Dependents.
102.14 Jurisdiction of department; advisory committee. 102.52 Permanent partial disability schedule.
102.15 Rules of procedure; transcripts. 102.53 Multiple injury variations.
102.16 Submission of disputes, contributions by employees. 102.54 Injury to dominant hand.
102.17 Procedurenotice ofhearing; witnesses, contempt; testimomedical 102.55 Application of schedules.
examination. 102.555 Occupational deafness; definitions.

102.175 Apportionmentof liability. 102.56 Disfigurement.
102.18 Findings, orders and awards. 102.565 Toxic or hazardous exposure; medical examinatongitions of liability
102.19 Alien dependents; payments through consulficet. 102.57 Violations of safety provisions, penalty
102.195 Employees confined in institutions; payment of benefits. 102.58 Decreased compensation.
102.20 Judgment on award. 102.59 Preexisting disabilityindemnity
102.21 Payment of awards by municipalities. 102.60 Minor illegally employed.
102.22 Penalty for delayed payments; interest. 102.61 Indemnity under rehabilitation law
102.23 Judicial review 102.62 Primary and secondary liability; unchangeable.
102.24 Remanding record. 102.63 Refunds by state.
102.25 Appeal from judgment on award. 102.64 Attorney general shall represent state and commission.
102.26 Fees and costs. 102.65 Work injury supplemental benefit fund.
102.27 Claims and awards protected; exceptions. 102.66 Payment of certain barred claims.
102.28 Preference of claims; workercompensation insurance. 102.75 Administrative expenses.
102.29 Third party liability. 102.80 Uninsured employers fund.
102.30 Other insurance notfafcted; liability of insured employer 102.81 Compensation for injured employee of uninsured employer
102.31 Worker's compensation insurance; policy regulations. 102.82 Uninsured employer payments.
102.315 Worker's compensation insurance; employee leasing companies. 102.83 Collection of uninsured employer payments.
102.32 Continuing liability; guarantee settlement, gross payment. 102.835 Levy for delinquent payments.
102.33 Department forms and records; public access. 102.84 Preference of required payments.
102.35 Penalties. 102.85 Uninsured employers; penalties.
102.37 Employers’ records. 102.87 Citation procedure.
102.38 Records and reports of payments. 102.88 Penalties; repeaters.
102.39 Rules and general orders; application of statutes. 102.89 Parties to a violation.

Cross—reference: See also ctDWD 80, Wis. adm. code. (d) “Municipality” includes a countycity, town, village,

N . schooldistrict, sewer district, drainage district and long—term care
102.01 Definitions. (1) This chapter may be referred to as;._, - ! : il ; .
the “Worker's Compensation Actand allowances, recoveries%l's‘tr'ct":lnd other public or quasi—public corporations.

andliabilities under this chapteonstitute “Vérker’s Compensa  (dm) “Order” means any decision, rule, regulation, direction,

tion”. requirementor standard of the department, or any other deter
(2) In this chapter: minationarrived at or decision made by the department.

(a) “Commission” means the labor and industry reviewcom (e) “Primary compensation and death benefit” means-com
mission. pensatioror indemnity for disability or death benefit, other than
(ag) “Commissioner” means a member of the commission.increased, double or treble compensation or death benefit.

(am) “Compensation” means workeicompensation. (eg) “Religious sect” means a religious body of persons, or
(ap) “Department” means the department of workfateget ~ division of a religious body of persons, who unite in holding cer
opment. tain special doctrines or opinions concerning religion that distin

(bm) “General order” means such order as applies generadlyish those persons from others holding the same general
throughout the state to all persons, employments, places e¢ligiousbeliefs.
employmentor public buildings, or all persons, employments or (em) “Secretary” means the secretary of workforce develop
placesof employment or public buildings of a class under thgent.

jurisdiction of the department. All other orders of the department (f) “Temporary help agency” means an employer who places

shallbe considered special orders. . | i or | - | " |
(c) “Injury” means mental or physical harm an employee Its employee with or leasats employees to another employer
who controls the employegwork activities and compensates the

causedby accident or disease, and also medasage to or . , .
destructiorof artificial members, dental appliances, tebtaring f!rst employer fprthe employee services, regardless of the dura
é%of the services.

aidsand eyeglasses, but, in the case of hearing aids or eyegla ) ] )
only if such damage or destruction resultexim accident which ~ (g) Except as provided in $02.555with respect to occupa
alsocaused personal injury entitling the employee to compensi@nal deafness, “time of injury”, “occurrence of injury”, or “date
tion therefor either for disability or treatment. of injury” means:
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1. In the case of accidental injuye dateof the accident in violation oflaw, is performing service growing out of and inci
which caused the injury dentalto employment.

2. In the case of disease, the date of disabilityf that date 3. An employee is not performing service growing ougrad
occursafterthe cessation of all employment that contributed to thecidental to his or her employment while going to or from
disability, the last day of work for the last employer whosemploymentin a private or group or employer—sponsored car

employmentcaused disability pool, van pool, commuter bus service, or other ride-sharing pro
(gm) “Wisconsin compensation rating bureau” means tiggamin which the employee participates voluntarily andstble

bureauprovided for in s626.06 purposeof which is the mass transportation of employees to and
(h) “Uninsured employer” means an employer that igate-  [70M employment. An employee is not performing service grow

tion of 5.102.28 (2) ing out of and incidental to employment while engaging in a pro

o " . ram,event, or activity designet improve the physical well-
() “Uninsured employers fund” means the fund establish ing of the employee, whether or not the program, event,

und_ers.1“02._80 @) ) activity is located on the employsrpremises, if participation
(im) “Uninsured employer surclge” means the surclg® the program, event, or activity is voluntary and the employee

unders.102.85 (4) receivesno compensation for participation.
(k) “Workweek” means a calendar week, starting on Sunday 4. The premises of the employer include phemises of any
andending on Saturday otherperson on whose premises the employee performs service.
History: 1975 c. 14%s71013,54; 1975 c. 2001979 c. 89278 1981 c. 921983 s .
a.98 189 1985 a. 831987 a. 1791980 a. 641995 a. 25s.3737103741,9130 (4) . O- 10 enhancéhe morale and B€iency of public employees
1995a. 17, 417, 1997 a. 31999 a. 914; 2001 a. 372003 a. 1392007 a. 20 in this state andttract qualified personnel to the public service,

In an occupational disease claim, tr@miner may find the date of injury to be it is thepolicy of the state that the benefits of this chapter shall

otherthan the last day of work. Royal-Globe Insurance CDIMHR, 82 Wis. 2d ; ;
90, 260 N.\W2d 670(1978). extendand be granted to employees in the service of the state or

An intentionally inflicted injury unexpected and unforeseen by the injured part®f @Ny municipality therein on the same basishexsame manner
is an accident under sub. (2) (c). Jensdemployers Mutual Casualty Cb61 Wis.  under the same conditions, and with like right of recovery as in the

2d 253 468 N.w2d 1(1991). caseof employees ofpersons, firms or private corporations.

Cessatiorof employment under sub. (2) (g) 2. does not require that the employ, ; ; ;
no longer be employedhut requires that the employee no longer be employed in t %Cordmgly’ the same considerations, standards, and rules of

employmenthat contributed to the disabilityf that is the case, the employer thatdecision shall apply in all cases in determining whether any
causedhe injury is responsible. North River Insurance\CManpower €mporary  employeeunder this chapteat the time of the injurywas per

Services212 Ws. 2d 63568 N.W2d 15(Ct. App. 1997)96-2000 ; ’ : g )
LIRC’s determination of “scope of employment” is given great weight deferencfé?rmmg service growing out of and incidentalthe employes

Whetheran agency determination is given great weight depends on whether it h@§nployment. For the purposes of this subsection nded#nti-
experiencdn interpreting a particular statutory scheme and not on whether it hagion shall be made among any of the classes of employets enu

ruledon the specific facts. oWn of Russell Wlunteer Fire Department MIRC, 223 ;
Wis. 2d 723589 N.W2d 445(Ct. App. 1998980734 meratedn s.102.04or of employees enumeratedsin02.07 and

Sub.(2) (g) sets the date of injury of an occupational disease, and s. 102.42 (1) @ Statutesprdinances, or administrative regulations otherwise
videsthat medical expenses incurtizefore an employee knows of the work—relatecgpplicableto any employees enumerated it32.07shall be con
injury are compensable. Read togetimeedical expensdsa occupational disease trolli
casesre not compensable until the date of injbgt once the date is established all rolling.
expensesssociated with the disease, even if incurred before the date of aniry (d) Where the injury is not intentionally self-inflicted.
compensable.United Wsconsin Insurance Co. LIRC, 229 Ws. 2d 416 600 . . . L
N.W.2d 186 (Ct. App. 1999)97-3776 . (e) Where the accident or disease causing irguises out of

Sub.(2) (g) 2. does not represent a comprehensive statement of a clionadén  the employees employment.
of proof nor does it abrogate the requirement of s. 102.03 (1) (€) that the claimant musk E | h | . h |
provethat the injury arose out of employment. It mewsys out a mechanism for f) Every employee whose emp oyment requires the employee
fixing the time, occurrencer date of an injury for purposes of identifying the propeto travel shall be deemed to performing service growing out of

employeragainst whom a claim may be made. WhitelRC, 2000 WI App 244, inei i i
30Wis. 20 505620 N.W2d 442 00-0855 andincidental to the employeeémployment at all times while on

In the case of disease, the date of disability under sub. (2) (g) 2. was the date P, except when engagedartleviation for a Private or _personal
the emréloyaecquld no lotr)ger_kvzqu, got ‘f'yhén hle f"\itl ggdg%gn\}v an emzp7lgyerpurpose. Acts reasonably necessary for living or incidental
requiredmeadical examination. Iginia sure 0., InC.. , pp , 1atk i
258 Wis. 2d 665654 N.W2d 306 02-0031 theretoshall not be regarded as such a deviatiny accident or

diseasearising out of a hazard of such service shall be de¢med
102.03 Conditions of liability . (1) Liability under this &riseout of the employes’employment.

chaptershall exist against an employer only whereftilwing (9) Members of the state legislature are covered by this chapter
conditionsconcur: whe_nthey_are engaged in performing their duties as state legisla
(@) Where the employee sustains an injury torsincluding: . . . o
(b) Where, at the time of the injyrpoth the employer and 1.. Whlle.performln.g serV|.cegrowmg out of and incidental
employeeare subject to the provisions of this chapter to their function as legislators;

(c) 1. Where, at the time of the injutiie employee is perform __2- While performing their dicial duties as members obm
ing service growing out ofnd incidental to his or her employ Mitteesor other dficial bodies created by the legislature;
ment. 3. While traveling to and from the state capital to perform

2. Any employee going to and from his or her employmerf€ir duties as legislators; and _
in the ordinary and usual wawhile on the premises of the 4. While traveling to and from any place to perfaetvices
employer,or while in the immediate vicinity of those premises igrowing out of and incidental to their function as legislators,
the injury results from an occurrence on the premises; af§gardlesof where the trip originated, and including acts reason
employeegoing between an employsrdesignated parkinigt ~ ably necessary for living but excluding adgviations for private
andthe employess work premises while on a direct route and if Personal purposes except that acts reasonably necesdary for
the ordinary and usual way; any volunteer fire fightéirst ing are not deviations.
responderemegency medical technician, rescue squad member (2) Wheresuch conditions exist the right to the recovery of
or diving team member while responding to a call for assistancempensatiorunder this chapter shall be the exclusive remedy
from the time of the call for assistance to the time of hikesr againstthe employerany other employee dfie same employer
returnfrom responding to that call, including traveling to and frorand the workers compensation insurance carriérhis section
any place to respond to and return from that call, but excluding agesnot limit theright of an employee to bring action against any
deviationsfor private or personal purposes; or any fire fighter aroemployeefor an assault intendetd cause bodily harm, or
municipalutility employee responding to a call for assistance owdgainsta coemployee for negligenperation of a motor vehicle
sidethe limits of his or her city or village, unless that respasisenot owned or leased by the employer against a coemployeé
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the same employer to the extent that there would be liability ofohemployment, in which case his estate woul@betled to compensation. Lager

H H : v. DILHR, 50 Wis. 2d 651185 N.W2d 300(1971).
governmentalinit to pay judgments against employees urader A wife cannot assert a separate and independent cause of action against her hus

collectivebagaining agreement or a local ordinance. band'semployer for loss of loss of consortium due to injuries sustained by the hus
(3) providing or fai“ng to provide any safety inspection orbandin an industrial accident covered by this chapRwsencrans Wisconsin Ele-
safetyadvisory service incident to a contract for wotkesom ph/‘i”eco'f’.‘l Wis. 2d 124194 N.W2d 643(1972). . , .
L . . commissionfinding that the deceased was performing services when killed
pensatiorinsurance or to a contract for safety inspections or saf{iie walking on a Milwaukee streat 3 a.m. while intoxicated was sustained. -Phil
advisory services does not by itself subject an insuger lipsv. DILHR, 56 Ws. 2d 569202 N.W2d 249(1972).
employer,an insurance service ganization, aunion, a union Membersof a partnership are employers of the employees of the partnership. An

. employeecannot bring a 3rd—party action against a member of the employing part
memberor any agent or employee of ﬂ"Burer employe“nsur' nership. Candler vHardware Dealers Mutual Insurance G@.Ws. 2d 85 203

anceservice oganization or union to liability for damages for arn.w.2d 659(1973).
injury resulting from providing or failing to provide the inspection The “exclusive remedy” provision in sub. (2) does not prevent an action for per
or services sonalinjuries against a supervisory coemployee on the basis of negligence by com
. . mon law standards.It makes no dference that the coemployee is brought in by
(4) Theright to compensation and the amount of the commeansof a 3rd—party complaint. LampadaState Sand & Gravélo.58 Wis. 2d 315

pensatiorshall in allcases be determined in accordance with ti#86N.W.2d 138(1973).

i ; i A salesperson, employed on a part-salary and part—-commission basis, who trav
prOVISIOnSOf law in efect as of the date of the Injury except as tglled each day from his home, servicing and soliciting orders wétlprescribed terri

employeesvhose rate of compensati@nchanged as provided intory, using a delivery truck furnished by his employer whodi®mhe was not
$s.102.43 (7)and102.44 (1)and(5) and employees who are eligi requiredto report to, was performing services incidetaamployment when he fell

; : ikt ; ilitative ON his icy driveway going to his delivery truck to leave for his first call. Black River
ble to receive private rehabilitativeunseling and rehabilitative Dairy Products, Inc. ILHR, 58 Wis. 2d 537207 N.W2d 65(1973).

trainingunder s102.61 (1m)and except as provided in1€2.555 Sincethe decederg’employment status for services rendered irstate was sub

(22) (b). stantialand not transitoryand the relationship was not interrupted by cessation of
; : f 1 i dvork for the Wisconsin employetthe department erred when it predicatedésial
(5) If an employee,_ Whlle working out5|d(_e the territorial “mlt%If benefits on the employsrconflicting testimony that during the year in which the
of this state, sfiérs an injury on account @fhich the employee, employeemet his death hiworking time in Wsconsin had been reduced to 10%.

or in the event of the employeg'death, his or her dependents$imontonv. DILHR, 62 Ws. 2d 1.2, 214 N.W2d 302(1974).

would have been entitleth the benefits provided by this chapte Undersub. (1) (f), no purpose of the employer was served by an extended deviation
{o test road conditions in bad weather to determine if visiting a boyfriend or going on

hadsuch injury occurred withithis state, such employee, or in the hunting trip the next day would be feasible, nor was it a reasonably necessary for
eventof the employes’ death resulting from such injurthe living orincidental thereto. HunterBILHR, 64 Wis. 2d 97218 N.W2d 314(1974).

dependentsf the employee, shall be entitled to the benefits pro Underthe 4-element test for deciding whether a worker was a loaned or special

i i i ; ini employeethe 1st element, actual or implied consent to work for the special employer
videdby this chapteif at the time of such injury any of the follew cheqated by the existénce of a work order providing that the paintifid not

ing applies: be employed by the special employer for a perio@@flays, and by the absence of
i [ i i ; any other evidence indicating consent; hence, the plainéié a business invitee and
(@) His or her gmployr_nent rincipally Iocallzed.ln this Sta_te' qo¥anemp|oyee at the timegof the accident. Nelsr()iu.& J. Press Cor®5 Wis.
(b) He or she is working under a contract of hire made in thig770 223 N.w2d 607(1974).
statein employment not principally localized in any state. Nontraumaticallycaused mental injury is compensable only if it results froma situ
. . . . ation of greater dimensions than tlay—to—day mental stresses and tensions that all
(c) He or she is working under a contract made in this state:Hployeesmust experience. Swiss Colorgc. v DILHR, 72 Ws. 2d 46 240
employmentprincipally localized in another state whagerkers — N.W.2d128(1976).
compensatiortaw is not applicable to that perss@mployer A provider of medical services to an employee did not have a cause of action under
. k . . theworker's compensation act against the employer when the employer denied liabil
(d) He or she is working under a contract of hire made in thigand compromised an employgelaim. La Crosse Lutheran HospitaDider
statefor employment outside the United States. buﬁ; 73 Wis. 2d 7f1 241-N',\1N2d 8|75:j(19|76)- o § .
. ! - ’ . edoctrines of required travel, dual purpose, personal comfort, and speeial mis
(e) He or sheis a §consin lawenforcement dicer acting  sjonare discussed. gauerweirDILHR, 8p2 V?As. 2dp294262 N.W2d 126(19’%8).
underan agreement authorized undet 85.46 Thepersonal comfort doctrine did not apply to an employee while going to lunch

History: 1971 c. 148307,324; 1975 c. 143s.15,54; 1977 c. 195272,418 1979  off of the employes premises and not during specific working hours; a denial of
€. 278 1981 c. 921983 a.98; 1985 a. 831993 a. 49370, 490, 492 2005 a. 172  benefitsfor an injury received while eating luncH tie premises did not deny equal
2007a. 1852009 a. 206 protection. Marmolejo v DILHR, 92 Ws. 2d 674285 N.W2d 650(1979).

Committee Note, 1971The Wsconsin Suprem€ourt in the case of Halama v~ Thepresumption in favor of traveling employees does not modify the requirements
ILHR Department48 Ws. 2d 328(1970), suggested that consideration be given téor employer liability Goranson MDILHR, 94 Ws. 2d 537289 N.W2d 270(1980).
extendingcoverage to an employee who is injured while going to or from work on Thatsub. (2) denies 3rd—party tort—feasors the right to a contribution action against
adirect route between two portionstbk employes premises, i.e., parking lot and a negligent employewho was substantially more at fault does not render the statute

work premises. [Bill 371-A] unconstitutional.Mulder v Acme-Cleveland Cor@5 Ws. 2d 173290 N.W2d 276
The department correctly found on a claim for death benefits for an employee m980).
deredwhile she alone remained in afficd that had been vacated by all oteerploy Useof the parking lot is a prerequisite for coverage under sub. (1) (c) 1. [now (1)

eesthat the accident arose out of the deceasadployment since the isolated work (¢) 2 1. Injury on a direct path between the lot and the work premises ifdiesf
environment in which the deceased worked constituted a zone of special dadgerjaegeBaking Co. vKretschmann96 Wis. 2d 590292 N.W2d 622(1980).

hencethe positional risk doctrine was applicable. Allignufacturing, Inc. v } - -
DILHR, 45 Wis. 2d 563173 N.W2d 690(1970). N \?\;Jga(gggs(gct)n;gtgtlgggli) Oliver.\iravelers Insurance Ct03 Ws. 2d 644309

Theholding inBrown v Ind. Comm9 Ws. 2d 555that causation legally didient i ; :
to support compensation does not requish@wing of strain or exertion greater than; _Th%pm\t/;]spnbbg an employer cl)f alldeg?edtﬁetgllgem m(aqdlcal tcarg.;ct)n?n employee
thatnormally required by the employsetork eforts, was not intended to preclude '”]ur?t I%rl;ilite Jfgr mgf’?;sct?[{z:see?gr%ﬁ é)artboarﬂflrggs\le\ll '230365;3]]1 Nw\1/‘\7)2/?jr
adoctor determining causation, from considering whether the employee was eng: 1981 y p ) S u S- e
in usual work at the time of injurjHowever the doctor should not automatically eon ). ) )
cludeeachtime an employee is injured while performing a task previously performed Reépeatedvork-related back trauma was compensable as an occupational disease.
ona regular basis that the injury was caused by a preexisting condition rather tRAglby Mutual Insurance Ca.DILHR, 109 Wis. 2d 655327 N.W2d 178(Ct. App.
employment. Pitsch vDILHR, 47 Wis. 2d 55176 N.W2d 390(1970). 1982). y . ) .
When a herniated disc was diagnosed within a few days after the claimed injurynjury due to horseplay was compensable. The “positional risk” doctrine applied.
the evidence didhot justify the departmestfinding that the employee did not meet Thatdoctrine provides that an accident arisesof@mployment when the conrec
theburden of proof. Erickson DILHR, 49 Ws. 2d 114, 181 N.W2d 495(1970).  tion between employment and the accident is such that the obligations of the-employ
The departmentcannot divide liability for compensation among successiv!entplacethe employee in the particular place at the time the employee is injured
employerdor the efects ofsuccessive injuries in the absence of evidence to sust ﬁa force not personal to him or heéruns \blkswagen, Inc. WDILHR, 110 Ws.
afinding that the disability arose from the successive injuriescan it assess all 319328 N.W2d 886(Ct. App. 198_2)- .
liability against one afeveral employers nor divide liability equally among each of Whenan employee who witnessediajury to another was an active work-related
severakemployers if there is no evidence to support a finding thanjiny or injuries ~ participantin the tragedyresulting nontraumatic psychigjury was compensable.
contributedto the disability in that manneSemons Department StoreDILHR, 50  InternationaHarvester vLIRC, 116 Ws. 2d 298341 N.W2d 721(Ct. App. 1983).
Wis. 2d 518 184 N.W2d 871(1971). The“horseplay” rule barred recovery when the decedent jokingly placed his head
While susceptibility to further injury doesot necessarily establish a permaneninsidea mold compression machine and accidentally startedigbor v DILHR,
disability under the “as is” doctrin@n employes’ predisposition to injury does not 115Wis. 2d 606340 N.W2d 918(Ct. App. 1983)aff'd 120 Ws. 2d 375355 N.w2d
relieve a present employer from liability if the employee becomes injured due to 832 (1984).
employmentven though the injury may not have caused disability in another personan employeeinjured by machinery manufactured by a corporation that had
SemonDepartment Store. DILHR, 50 Ws. 2d 518184 N.W2d 871(1971). mergedwith the employer prioto the accident could recover in tort against the
A salesperson on a trip who deviatedhe extent of spending several hours in @mployer under the “dual persona” doctrine. Schweinétavtford Accident &
tavernbefore being killed on his ordinary route home may have been in the coursgemnityCo.120 Ws. 2d 344354 N.W2d 767(Ct. App. 1984).
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102.03 WORKER’S COMPENSATION Updated 09-10Wis. Stats. Database 4

Underthe “positional risk” doctrine, the murder of an employee by a coemployeeAn employee terminated fanisrepresenting his or her medical condition while
off work premises was an injury arising out of employment. Applied Plastics, Imeceivingdisability benefits for a concededly work-related injury continues to be

v. LIRC, 121 Ws. 2d 271359 N.W2d 168(Ct. App. 1984). entitledto benefits. Brakebush Brothers, IncLARC, 210 Wis. 2d 623563 N.W2d
Worker’scompensation provides the exclusive remedy for injuries sustained as ¥ (1997),95-2586 ) o )

resultof a company doctés negligence. Franke Burkee, 141 Ws. 2d 172413 A work-related injury that plays any role is@cond injury is properly considered

N.W.2d 667 (Ct. App. 1987). a substantial factor in the reinjuryo find a work-related injury not a factor in asec

The“dual persona” doctrinis adopted, replacing the “dual capacity” doctrine. Aondinjury, it must be found that the claimant would havdesefi the same injury
3rd-partymay recover from an employer only when the employeopasated in a  t0 the same extent, despite the first injulfew symptoms alone do not suggest an
distinctpersona as to the employee. HenninGeneral Motors Assembly43 Ws.  unrelatedsecond injury Lange vLIRC, 215 Ws. 2d 561573 N.W2d 856(Ct. App.
2d 1, 419 N.W2d 551(1988). 1997),97-0865

The legal distinction between a corporation/employer and a partnership/landlord heSeamaroaned employee test is a 3-element test that is often miscast because
thatleasedhe factory to the corporation, although both entities were composedte Seamarcourt indicated that there are 4 “vital questions” that must be answered.
the same individuals, eliminated the partners’ immunityiraviduals under the The3 elements are: 1) consent by the employee; 2) entry by the employee upon work
exclusivity doctrine for negligence in maintaining leased premises. Couillard v for the special employer; and 3) power of the special employer to control details of
Van Ess,152 Ws. 2d 62447 N.W2d 391(Ct. App. 1989). thework. The distinction between employee consent to perform cadiand con

The injured employee, and not an injuring coemployee, rhase been acting SeNtto enter into a new employment relationship is important. Bornen@orwyn
within the scope of employment at the time of injudgnson vEmployers Mutual ~ TransportLtd. 219 Ws. 2d 346580 N.W2d 253(1998),96-2511
Casualty Col161 Ws. 2d 253468 N.W2d 1(1991). ~Undersub. (1) (f), there is a presumption that a travelling employee performs ser

An assault undesub. (2) must be more than verbal; it must be physical. Jens§jjesincidental to employment at all times on a trip. The burdgmaving a personal
v. Employers Mutual Casualty Cb61 Ws. 2d 253468 N.W2d 1(1991). eviationon the trip is on the party asserting the deviation. Recreational activities

A parent corporation can be liable as a 3rd—party tortfeasor to an empflayaé may btﬁ)rtl:ogggerlﬁg B\IIEISFL;SI ggg \%gpgg %ﬂ?%p,\lbwgéj glé)é&gg%);sggt_tg%%re
sidiary when the parent negligently undertakes to render services to the subsid?éi&llgc, determinati o £ loyment” is ai t weiaht def
thatthe parent should have recognized were necessary for the protectiosid the - S determinal uén of "scope of employmen 'S.g'r‘]’eé‘ greeh weig b g;rﬁnce.
sidiary’s employees. Miller vBristol-Myers,168 Ws. 2d 863 485 N.w2d 31 etherany agencg determination is given great weight depends on whethas it
(1992). experiencen interpreting a particular statutory scheme and not on whether it has

’ . . . ruledon the specific facts. oWn of Russell lunteer Fire Department MIRC, 223
A compromise of a work& compensation claim based on an allegation that aflis. 2d 723589 N.W2d 445(Ct. App. 1998)98-0734

Injury "?t’ﬁs job relatedlpreclud?ﬁ ”t‘ﬁ claerhar;ttLrom_pursaldgs(inrémltr;%tlolr\]nclalm A compensable injury must arise out of employment, which refers to the causal
agl?lllgsc :Le%avn\}e ezrg%%y%ro%nN V?IZ deggrg C? A e |n]]-grg3was natlated. Marson gin of the injury and occur while the employee performs a service growing out of and
V. ' S DU (Ct. App. )- " incidentalto employment, which refers to the time, place, and circumstances of the

A coemployee of the plaintifvho closed a car door on the plaiftihand was not  injyry, |de v LIRC, 224 Ws. 2d 159589 N.W2d 363(1999),97-1649
engagedn the “operation of a motor vehicle” under sub. (2). Hal&nmerlee178 Intentionalharm to aremployee is an “accident * subject to this chapter if caused
Wis. 2d 417504 N.W2d 41 (Ct. App. 1993). ) by acts of a coemployee, but not if caused by acts of an employentionally self—

A corporatiors president who purchased and leased a machine to the corporajifificted injury is not subject to this chaptéaut death by suicide is not necessarily
asan individual held a dual persona and was subject to tort liaflaych vOfficine  “intentionally self-inflicted” and is subject to this chapter if the suicide results from
Curioni, S.PA. 179 Ws. 2d 539508 N.W2d 12(Ct. App. 1993). awork-related injury without an independent interventagse. Cohn.\Apogee,

This section does not bar an employee from seeking arbitration under a collective 225 Ws. 2d 815593 N.W2d 921(Ct. App. 1999)97-3817
bargainingagreement to determine whether termination following an injury violated Sub.(1) (f) does not establish a bright line rule that if a travelling employee stays
theagreement. This section ordycludes tort actions for injuries covered by the actover past the conclusion of a busingsst of a trip, there is a personal deviation. An
Countyof Lacrosse WVERC,182 Ws. 2d 15513 N.W2d 708(1994). employesis not required to seek immediate seclusion in a hotel and to remain away

A contract‘made in this state” undeub. (5) (b) is determined by where the-con from humanbeings at the risk of being clgad with deviating from employment.
tactwas accepted. A contract accepted by telephone is wiaeile the acceptor WisconsinElectric Power Co. \LIRC, 226 Ws. 2d 778595 N.W2d 23(1999),
speaks.Horton v Haddow 186 Wis. 2d 174519 N.W2d 736(Ct. App. 1994). 97-2747

Settlementof an employee workets compensation claim for a worklated Injuriesdid notarise out of employment when the injured party was injured while
injury precluded the assertion of the emplogesaim that she was entitled to leavecollecting a paycheck as a matter of personal convenience. SetRCy2000 WI
for the injury under the Family Medical Leave Act, s. 103.10. Fin@IVHR, 186  App 11,232 Ws. 2d 519606 N.W2d 17599-0123
Wis. 2d 187519 N.W2d 731(Ct. App. 1994). An employees claim under s. 134.CGigainst fellow employees for injury to repu

Employerpayment of travel expenses does not alone render commuting a par@§iPnand profession was preempted by this section. Mudrovite, 2000 WI
employmentsubject to coverageWhen travel is a substantial part of employmenAPp 174,238 Ws. 2d 162617 N.W2d 24299-1410 _
andthe employer provides\ahicle under its control and pays costs, coverage may Undersub. (2), recovergf compensation is the exclusive remedy against a-work
betriggered. Doering.\LIRC, 187 Wis. 2d 471523 N.W2d 142(Ct. App.1994).  €r'scompensation carrier and the carsi@gents. \Mstrom v Gallagher Bassett Ser

Whetherphysical contact of a sexual nature was an assault by a coemployee\feftS:Inc. 2000 Wi App 247239 Wis. 2d 473620 N.W2d 22300-1334
subjectto the exclusive remedy provision of sub. (2) is a question of fact. A reasen t was reasonable for LIRC to hold that an employee had temporarily abandoned
ablejuror could conclude that sexual conduct couldefensive that a reasonable Nisjob and was not performing servidesidental to employment under sub. (1) (c)
person would have understood that physical injury sstiss of sleep, weight loss, 1. when he left the workplace to seek medical attention for an immediate need that
or ulcers was substantially certain to follow\est Bend Mutual Insurance Co. v Wasnot related to his employment, even though intending to return. . EIiR€,
Berger,192 Ws. 2d 743531 N.W2d 636(Ct. App. 1995). 2000W!I App 239,239 Ws. 2d 574620 N.w2d 449 00-0523

An employees claims of defamation by an employer are preempted by this sectionWhethera traveling employes’'multiple drinks at a tavern was a deviation was

Claims for tortious interference with contract are not for injuries covered by the wol elevantwhen the employee was injured while engaged in a later act reasonably nec
er's compensation act and are not precluded!f WF & M Banks,193 Wis. 2d 439~ €sSanyto living. Under s. 102.58, intoxication does not defeabrkets compensa
534N.W.2d 877(Ct. App. 1995). tlog lc{/a\l/llm3 8u§gl)(/\?ec;za:§zz éﬁerWZe(fjlti.ngggltggSeY ;\/Iutual Insurance Carsen,
AR . . , s. . -
Nothingin this chapter precludes an employer from agreeing with employeethanderthe private errand doctrine, if a person in authority over the employee asks

continue salaries for injured workdrsexcess of workés compensation benefits. h :
Excesgpaymentsre not workes compensation and may be conditioned on the pal e employee to perform a service for the personal benefit of the employer or the

ties' agreement. City of Milwaukee RILHR, 193 Ws. 2d 626534 N.W2d 903(Ct. employee’ssuperior and the employee is injured while performing the task, the injury
App. 1995), ! grewout of and was incidental to employment unless the request is clearly unautho

éi%ed. Begel vLIRC, 2001 WI App 134246 Ws. 2d 345631 N.W2d 22000-1875
- o Underthe “dual personatioctrine, the employ&s second role must be so unre
%prggsgg';\lr?/\elgn deritzgféndzmnlle[%%téona_szih&ub/\bst Bend Mutual195 Ws. 2d latedto its role as an employer that it constitutes a separate legal person. St. Paul Fire
1 : ° ,( L. App. )9 . ) & Marine Insurance Co. Keltgen, 2003 WI App 5260 Ws. 2d 523659 N.w2d
If an employer injures an employee through intentional sexual harassieent,gng 02-1249
injury is not an accident under sub. (1)}l not subject to the exclusivity provision = \whenone company was the injured emplogeshployer on the date of thrgury,
of sub. (2). Lentz vYoung,195 Ws. 2d 457536 N.W2d 451(Ct. App. 1995), bt another company contracted to become the employer retroactive to a date prior
94-3335 . . . to the injury the former and its insurer weifee responsible for providing benefits
An employee musprove unusual stress in order to receive benefits for a nervoygderch. 102. Epic StiManagement, Inc..\LIRC, 2003 WI App 143266 Wis.
disability that resulted from emotional stress. MilwaukeelRC, 205Wis. 2d 255 24 369 667 N.W2d 765 02-2310
556 N.W.2d 340(Ct. App. 1996)95-0541 Underthe last exception in sub. (2), an employee who receives i®rem
An attack that occurs durirgmployment arising from a personal relationship outpensatiorbenefitsmay also file suit against a coemployee when a governmental unit
sidethe employment arises out of the employment if employment conditions eontri$ obligated to pay judgments against that employee pursuant to a colleqaiabar
uteto the attack. Emotional injury from harasspigne calls by an ex—-spouse to theing agreemenor a local ordinance. Keller Kraft, 2003 W1 App 212267 Ws. 2d
employeeat herplace of work, after her employer unwittingly gave out her phong44, 671 N.w2d 361 02-3377
numberwas an injury in the course of employmenteis¥' v City of Milwaukee 208 A claim of negligent hiring, training, and supervisagainst an employer for irju
Wis. 2d 95 559 N.W2d 558(1997),94-0171 ries caused by a sexual assault committed by a coemployee is precluded by the exclu
Theelements of proof placed on a claimant alleging physical injury as a resultsdfity provision in sub(2). This chaptés purpose, historynd application demen
emotional stress in the workplace requires that work activity precipitate, aggravateatethat the court is not a proper authority to create a public policy exception to the
or accelerate beyond normal progression a progressively deteriorating or degerex@usivity provision. Peterson Wrlington Hospitality Stefng, Inc. 2004 W1 App
tive condition. Unlike emotional injury from stress, showing “unusual stress” is nd99,276 Ws. 2d 746689 N.W2d 61, 03-2811
required. UPS v Lust,208 Ws. 2d 306560 N.W2d 301(Ct. App. 1997)96-0137 A Labor and Industry Review Commissien(LIRC) determination that an
The exclusive remedy provision & 102.03 (2) does not bar a complainant whosemployeewho sustained a knee injury while playing softball during a paid break
claimis covered by workés compensation from pursuing an employment diserimiperioddeserved workés compensation benefits was reasonable. Li&Sonably
nationclaim under the Fair Employment Act, subch. Il of cti.1Byers vLIRC, reliedupon a treatise thailds that recreational activities are within the course of
208Wis. 2d 388561 N.W2d 678(1997),95-2490 employmentvhen they have gone on long enough to become an incident of employ

A waiver of employer immunity from suit under this section may be made by
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5 Updated 09-10Wis. Stats. Database WORKER’S COMPENSATION 102.04

ment. E. C. Stybey Engineering vLIRC, 2005 WI App 20278 Ws. 2d 540 692 (b) 1. Every person who usually employs 3 or more employees

N.W.2d 322 04-1039 . e h
A state session law that was never adopted by the common couagif other for services performed in this state, whether in one or more trades,

local legislative body as an ordinance, but was numbered and reprinted in-the RWSinessesprofessions, or occupations, and whether in one or
waukee City Charter because it was not a local ordinance under suke(®x.v. ~ morelocations.
Kraft, 2005 WI App 102381 Wis. 2d 784698 N.W2d 843 04-1315

Whentwo employees, who each work for separate temporary help agareies 2. Every person who usually employs less than 3 employees,
bothplaced with the same client ihie temporary help agencies, sub. (2) does net prgrovidedthe person has paid wages of $500 or more in any-calen

ventthe employee who is injured by the conducthef other employee from suing : ; ;
thelatter's temporary help agency undetheory ofrespondeat superiorWarr v. darquarter for services performed in this state. Such employer

QPSCompanies, 2007 W1 App 1298 Wis. 2d 440728 N.w2d 39 06-0208 shallbecome subject on the 10th day of the month next succeeding
Theexception to coemployee immunity due to negligent operation of a vehicledychquarter

sub.(2) must be narrowly construed. The distinction between operation and-mainte .

nance or repairs should apply in the context of the exception. When theuactéon 3. This paragraph shall not apply to farmers or farm labor

consideratioris undertaken to service or repair a vehicle, and the condition of the i H
vehicleis such that it could not then be driven on a public roagdthayaction does (C) Every person engaged n farmlng who on any 20 consecu

not constitute operation of a motor vehicle. McNeiHansen, 2007 Wi 5600 Ws. tive or nonconsecutive day_s during a calendar year employs 6 or
2d 358 731 N.w2d 273 05-0423 more employees, whether in one or more locations. The provi

An injured employee was entitled to temporary total disability (TTD) benefits aft ;
beingterminated for violating plant safety rules while assigned to light duty wo%lionsof this chapter shall apply to such employedags after the

while within his healing periodnd without having regained the use of a hand. ThBventiethsuch day

employeesufiered a wage loss while his injury limited his ability to work, meeting iAi 1
the statutorycriteria for TTD. This chapter contains no exception to liability for an (d) Every joint venture electlng under1€2.28 (2) (a)o be

injured employee who is subsequently terminated, even for good cause. Emmgékeémployer

FoodsInc. v LIRC, 2007 WI App 164303 Ws. 2d 771737 N.W2d 6006-0729 () Every person to whom pai®) to (d) are not applicable
Wisconsin'sworker's compensation jurisprudence clearly recognizes that an in— ?

stateinjury in thecourse of employment will give rise to coverage under the advho has anyperson in service under any contract of hire, express
Whenan out-of-state employer sends an out-of-state employeseoWin and  or implied, oral or written, and who, at or prior to the time of the

theemployee is injured or killed in Mtonsin in the course of employmentiséén- i i ;
sin'sact is applicable. Therefore, a coemployee has no liability for the emmoyeg”ury to the employee for which compensation may be claimed,

deathand the coemployezinsurers were properly dismissed from the case. Esta‘i@a”.aS. prOVidEd ir‘ €102.05 have elected to bgcome sUbjeCt.to
of Torres v Empire Fire and Marine Insurance Compa®08WI App 113,313 Ws.  the provisions of this chapteandwho shall not, prior to such aeci

2d 371, 756 N.w2d 662 07-1519 P ;
Thenegligent operation of a motor vehicle exception to the exclusive repnedy dent,have eflected a withdrawal of such election.

visionin sub. (2) did not apply to the incorrect placement of a vehictetwmist for (2) Exceptwith respecto a partner or member electing under

repairs. The alleged negligence here was the way the vehicle was positioned og. t i imi iahili
hoist,which is independent dfow the vehicle was operated. Under any definitior$'|ﬂf02'o75 members of partnershlps or limited “ablllty com

of operationthe defendars’ manipulation of or control over the vehicle, its move Paniesshallnot be counted as employees. Except as provided in
ment,or its instruments was not negligent in afdtself. Kuehl vSentry Select s.102.07 (5) (a)a person under contract of hiigr the perfor

InsuranceCompany2009 WI App 38316 Ws. 2d 506765 N.W2d 860 08-1681 : ; ; i
When an employee was required to report to a job site not owned or controlIec!’%g?mceof any service for any employer SUbJeCt to this section is not

the employer to render servicesa customer and the making of the journey was ndhe employer of any other person with respect to that serarae,
partof the service for which the employee was paid, therenatiing to distinguish thatother person shall, with respect to that service, raloyee

the employees regular commute to work from that of any employees who leave th A ;
home to travel to their place oémployment where the workday begins. The‘ahly of the employer for whom the service is bemg performed.

employeewas nota traveling employee under sub. (1) (f). The travel contemplated (2m) A temporary help agency is themployer of an

by sub.(1) (f) must be something more and somethinigidint than a daily commute ;
to or from work at an established job site. McRé&eorta Painting, Inc. 2009 WI App employeewhom the temporary help agency has placed with or

89,320 Ws. 2d 178769 N.W2d 74 08-1946 leasedto another employer that compensates the temporary help
UnderJensonthe tort of intentional infliction of mental distress is barred by thegygencyfor the employea’ services. A temporary help ageney

exclusivity provision of the Wrker's Compensation Act. Thiensoncourt did not  ; ;
makeor discuss the distinction between acts that occurred during employment Qﬁtple under s102.03for all compensation and other payments

aftertermination. Farady-Sultze Aurora Medical Center of Oshkosh, Inc. 2010 wipayableunder this chapter to or with respect to that employee,
App99,  Vis.2d__,_ N.Ved__ 09-2429 including any payments required under162.16 (3)102.18 (1)

The exclusive remedy provision does not &ahip owner from asserting a right
to indemnification against themployer of the injured worker even though he haéb) or (bp), 102.22 (1) 102.35 (3) 102.57 or102.60 Except as

beenpaid compensationBagrowski v American Export Isbrantsen Lines, |40 permittgdundgr $102.29 a temporary help agency may not seek

F.2d502(1971). or receive reimbursement from another employer for pany
Emotionaldistress injury due teexual harassment was exclusively compensab iabili

under this section. ZabkowiczWest Bend Co., DivDart Industries789 F2d 540 fentsmade as a re§UIt of that‘!lablll,ty . .

(1986). (3) As used in this chapter “farming” means the operation of

When %emﬁloyees Ie-fft theilr placeetrhplr?yment to fight each (f)thereither was farm premises owned or rented by the operdtearm premises”
actingwithin the scopef employment. There was no cause of action against tl i i
employerunder ch. 102 or tort or agency ladohnson MHondo, Inc125 F3d 408 %eansareas used for operations herel.n .Set forth, but does not
(1997). includeother areas, greenhousegther similar structures unless
Sexualharassment was an accident under sub. (1) (e) and subject to the exclusivited principally for the productiorof food and farm plants.
E)E%VILSé%ngS(ul%ég)) Lentz,195 Wis. 2d 457 is distinguished. Hibben Nardone “Farmer” means an erson enaaged in farming as defined
A 3rd—party was requirelh pay 95% of the damages even though only Zs%negppe_ra’“_cmOf farm premlses shall be Fje_emed to be the _plantlng a_nd
gentbecause an employer was shielded by @b.Schuldies.\Service Machine Co. ~ cultivating of the soil thereof; the raising and harvesting of-agri
44%!]:. S:Jppt._fi‘l.96(1978). " lovea & 3rdparty defendant and a 3rd-oart cultural, horticultural or arboricultural crops thereon; the raising,
e plaintiff was a special employesf a 3rd—party defendant and a 3rd—party, ; ; [ ;
actionwas barred by the exclusivity provisions of this section. Simmoktiag \ac breedlng,tendmg, tralr."ng anq managemen.t O.f IlveStOC.k’ bees,
Mach.Co.493 F Supp. 10821980). poultry, fur-bearing animals, wildlife or aquatic life, or thpiod
Althoughthe employer of an injured employee was found to kst a manufac ~ UcCts, thereon; the processing, drying, packing, packaging,-freez
;“%‘;ﬁ(")‘;lorl [”23&'53 found to be :gofgtgts‘ﬁg; _”&‘{QT&!?S,m contribution from thig, grading, storing, delivering to storagentarket or to a carrier
Unauthorizedsexual touching did not constitute an assauknded to cause for tran_sportatlon to market, distributing dlre.CFly to Consumers or
bodily harm under sub. (2). HrabakMarquip, Inc.798 E Supp. 55q1992). marketingany of the above—-named commodities, substantially all

The exclusivity provision of the workercompensation act does not bar a clainpf which have been planted or produced thereon; the cleafring

E%gg/)?swn of privacyunder s. 895.50. Marino Arandell Corpl F Supp. 2d 947 suchpremises anthe salvaging of timber and management and
Worker's Compensation Act No Longer Protects Against Employrdistrimi- ~ USeOf WO(_)d lots the_reon, but not including logging, lumbering or
nationClaims. SkinnerWis. Law March 1998. wood cutting operations unless conducted aa@essory to other

L . farming operations; the managing, conserving, improvamgl
102.04 Definition of employer . (1) The following shall maintaining of such premises or the tools, equipment and
constitute employers subject to the provisions of this chaptgfiprovementghereon and the exchange of Igts@rvices or the
within the meaning of s.02.03 exchangef use of equipment with other farménspursuing such
(a) The state, each countity, town, village, school district, activities. The operation for not to exceed 30 days duringcahy
sewerdistrict, drainage district, long—term care district and oth@ndaryear by any person deriving thgersorns principal income
public or quasi—public corporations therein. from farming, of farm machinery in performing farming services
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for other farmers for a consideration other than exchange of ladefinedin s.102.04 This section does not apply to injuries oecur
shall be deemed farming. Operation of such premises shall iogy on or after the first day of the first July beginning after the day
deemedo include also any other activities commonly considerdHatthe secretary files the certificate undet@2.80 (3) (g)except

to be farmingwhether conducted on orfafuch premises by the thatif the secretaryiles the certificate under $02.80 (3) (agdhis

farm operator sectiondoes applyo claims for compensation filed on or after the
History: 1975 c. 1991983 a. 981989 a. 641993 a. 12,1997 a. 381999 a. 9  datespecified in that certificate.
2001a. 372005 a. 1722007 a. 202009 a. 206 History: 1975 c. 14%.54; 1975 c. 1991989 a. 641995 a. 17.

 When an employee simultaneously performs service for 2 employers under thels “contractor under the employer” is one who regularly furnishes to a principal
joint control and the service for eacttli® same or closely related, both employergmployer materials or services that are integrally related to the finished product or
areliable for workets compensation. Insurance Co. of North AmeridalHR 45 gepyiceprovidedby that principal employerGreen Bay Packaging, Inc.RILHR,
Wis. 2d 361173 N.W2d 192(1970). _ 72 Wis. 2d 26240 N.W2d 422(1976).

Wisconsins workets compensation jurisprudence clearly recognizes that an iN= A franchisee was a “contractor under” a franchisor within the meaning skthis

stateinjury in thecourse of employment will give rise to coverage under the act ' "Marviand Casualty Co. WILHR. 77 Wis. 2d 472253 N.W2d 228(1977)
Whenan out-of-state employer sends an out-of-state employestoin and - Vary e Y LO. oo o )
theemployee is injured or killed in la€onsin in the course of employmentisaon- Liability oflpr;r;c\;EEIReTployer for injuries to employees of his contractors er sub
sin's act is applicable. Therefore, a coemployee has no liability for the empoyeg@ntractors.19 85.

deathand the coemployeinsurers were properly dismissed from the case. Estate

of Torres v Empire Fire and Marine Insurance Compa@®08WI App 113,313 Ws.  102.07 Employee defined. “Employee” asused in this
2d 371,756 N.W2d 662 07-1519 chaptermeans:

102.05 Election by employer , withdrawal. (1) An (1) (a) Every person, including all fiials, in the service of
employerwho has had no emplioyee at any time within a contin{ State, or of any municipality therein whether elected or under
ousperiod of 2 years shall be deémed to hafeeesfd withdrawal, 2Ny @ppointment, or contract of hire, expressimplied, and
which shall be d&ctive on the last day of sugberiod. An whethera resident or employe_zd_ or_|njured W|th|_n or withdhg
employerwho has not usually employed 3 employees and who isiate. The state and any mun|C|paI|t‘y.ma_y require a bond from a
not paid wages oft least $500 for employment in this state igontractor to protedhestate or municipality against compensa
every calendamuarter in a calendar year may file a withdrawa|On t0 émployees of such contractor or employees of a subcon
noticewith the department, which withdrawal shall takieetf30 tractorunder the contractorThis paragraph does not apply begin

daysafter the date of such filing or at such later date sasified Ning on thefirst day of the first July beginning after the day that
in the notice. If an employer who is subject to this chapter orffje Secretary files the certificate undei62.80 (3) (a)except that

becausehe employeelected to become subject to this chapté the secretary files theertificate under s102.80 (3) (agthis

undersub. (2) cancels or terminates his her contract for the Paragraptdoes apply to claims for compensation filed on or after

insuranceof compensation undehis chapterthat employer is thedate specified in that certificate. _

deemedo have dected withdrawal, which shall befettive on (b) Every personincludingall officials, in the service of the

the day after the contract is canceled or terminated. state,or of any municipality thereiwhether elected or under any
(2) Any employewho shall enter into a contract for the insur@PPoIntmentor contract of hire, express or implied, and whether

ance of compensation, or against liability therefahall be aresident or employed or injured within or without the state. This

deemedthereby to have elected to accept the provisions of thgragraptiirst applies on the first day of the first July beginning
chapterandsuch election shall include farm laborers, domestfite! the day that theecretary files the certificate unded62.80

servantsand employees not in the course of a trade, business, (&), exceptthat if the secretary files the certificate under s.
fessionor occupatiorof the employer if such intent is shown by-02-80(3) (ag)this paragraph does apply to claims for compensa

the terms of the policySuch election shall remain in force untilion filed on or after the date specified in that certificate.

withdrawn in the manner provided in sib). (2) Any peace dfcer shall be considered an employelgile

(3) Any person engaged in farming whas become subjectengagedn the enforcement of peace or in the pursuit and capture
to this chapter mayvithdraw by filing with the department a ©f those chaed with crime. N
notice of withdrawal, if theperson has not employed 6 or more (3) Nothing herein containedshall prevent municipalities
employeesas defined by £02.07 (5)on 20 or more days during from paying teachers, police ffers, fire fighters and other
the current or previous calendar yeaguch withdrawal shall be €mployeesiull salaries during disabilifynor interfere with any
effective30 days after the date of receipt by the department, oPgnsionfunds, nor prevent payment to teachers, polifiees$ or
suchlater date as is specified in the notice. Such person may ad#hfighters therefrom.

becomesubject to this chapter as provided b¥G2.04 (1) (cand (4) (a) Every person in the service of another under any con
(e). tract of hire, express or implied, all helpers and assistants of
History: 1983 a. 98.31; 1993 a. 81492 1999 a. 14 employees,whether paid by the employer or employee, if

An injured worker who never had individuals in his service as employeeaticand employedwith the knowledge, actual or constructive, of the
not otherwise fulfill the statutory definition of an employer was not an employer ! i

becausée had parachuted a workecompensation policyLloyd Frank Logging employe_r:indUding minors, who shall h_ave th_e same power of
v. Healy 2007 WI App 249306 Wis. 2d 385742 N.W2d 337 07-0692 contractingas adult employees, but not including the following:

1. Domestic servants.

102.06 Joint liability of employer and contractor . An 2. Any person whose employment is not in the course of a

employershall be liable for compensatiao an employee of a trade business, profession or occupation of the empjayeess
contractoror subcontractor under the employer who issutiject asto émy of said Fc)lasses, the emploSer has eleotbtd:lupdcen;'tﬁem.

to this chapteror who has not complied with the conditions of s:
102.28(2) in any case where such employer would have been(P) Par(a) 2.shall not operate to exclude employee whose
ployments in the course adny trade, business, profession or

liable for compensation if such employee had been worki .
cupationof the employerhowevercasual, unusual, desultory

directly for the employerincluding also work in the erection, -~ A )
alteration, repair or demolition of improvements of fixtures Of isolatedthe employess trade, business, profession or oceupa

uponpremises of such employer which are used or to be used@f Mmay be. o

the operations ofuch employerThe contractor or subcontragtor ~ (4m) For the purpose of determining the number of employ

if subject to this chapteshall also be liable for such compensagesto be counted under102.04 (1) (b)but for no other purpose,
tion, but the employee shall not recover compensatiortiier @ member of a religious sect is not considered to be an employee
sameinjury from more than one party The employer who if the conditions specified in $02.28(3) (b) have been satisfied
becomediable forand pays such compensation may recover tHéth respect to that member

samefrom such contractpsubcontractor or other employer for (5) Forthe purpose ofletermining the number of employees
whomthe employee was working at the time of the injury if sudio be counted under $02.04 (1) (c)but for no other purpose, the
contractor,subcontractor or other employer was employer as following definitions shall apply:
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(a) Farmers or their employees working on an exchange basis 2. Holds or has applied for a federal employer identification
shallnot be deemed employees of a farmer to whom their labonismberwith the federal internal revenue servicénas filed busi
furnishedin exchange. nessor self-employment income tax returns with the federal-inter

(b) The parents, spouse, child, brothsister son-in—law nal revenue service based on that work or service in the previous
daughter—in—lawfather—in—law mother—in—lawbrother—in—lay year.
or sister-in—law of a farmer shall not be deemed the fdsmer 3. Operatesinder contracts to perform specific services or
employees. work for specific amounts of money and under which the indepen

(C) A Shareho|der—emp|oyee of a fam”y farm Corporation Sh;gpntcontractor controls the means of performihg services or
bedeemed a “farmer” for purposes of this chapter and shall notwerk.
deemedan employee of a farmeA “family farm corporation” 4. Incurs the main expenses related to the service or work that
meansa corporation engaged in farming all of whekareholders he or she performs under contract.
arerelated as lineal ancestors or lineal descendants, whether bys_ |s responsible for the satisfactory completion of work or
blood or by adoption, oms spouses, brothers, sisters, uncleservicesthat he or she contracts to perform and is liable for-a fail
aunts,cousins, sons-in-lavdaughters—in-layfathers-in-law yreto complete the work or service.
mothers—in-lawprothers-in-law or sisters-in-law of suafeal 6. Receives compensation for work or service performed

ancestorr lineal descendants. _ undera contract on a commission or per job or competitive bid
(d) A member of a religiousect is not considered to be arhasisand not on any other basis.

employeeof a farmer if the conditions specified in192.28 (3) 7 M I fit | tract
(b) have been satisfied with respect to that member form .Worakyorre :;\ﬁcae.pro itor stér a loss under contractsper

_(6) Everyperson selling or distributingewspapers or maga g pas continuing o recurring busindisdilities or obliga
zineson the street or from house to house. Such a person sha{Ji
deemedan employee of each independent news agency which'is
subjectto this chapteror (in the absence of such agencie®auth
publisher’s(or other intermediate) selling agency which is subje
to this chapteror (in the absence of all such agencE®ach pub . .
lisher,whose newspapers or magazines the person sells or-distrib(C) The department may not admit in evidence state or federal
utes. Such a person shall noé counted in determining whethedaws, regulations, documents granting operating authority or
anintermediate agency or publisher is subject to this chapter licenseswhen determining whether an independent contractor

(7) (a) Every member of a volunteer fire company or fird"€etsthe conditions specified in pb) 1. or 3. _
departmenbrganized under ct213 a legally oganized rescue  (d) Any employer described in $08.18 (2) (c)or engaged in
squad or a legally ganized diving team is considered to be afe painting or drywall finishing of buildings or othstructures
emp|0yeeof that Companydepartment, Squad or team. EveryVhO WlllfU”y anq Wlth intent toevad.e any _requw_em_e!‘lt of this
memberof a company department, squad or team described i_q;haptermlsclassmemr attempts to misclassify an individual whp
this paragraph, while serving as anxiliary police oficer at an IS an employee of the employer as a nonemployee shall be fined
emergencyis also considered to be an employee of that compafig5,000 for each violation.
departmentsquad or team. If a compamepartment, squad or  (8m) An employer who is subject tihis chapter is not an
teamdescribed in thiparagraph has not insured its liability foremployeeof another employer for whom tliest employer per
compensatiorto its employees, the municipality or coumtighin -~ formswork or service irthe course of the other employgetrade,
which that companydepartmentsquad or team wasganized businessprofession or occupation.

shallbe liable for that compensation. (9) Membersof the national guard and state defefaree,
(b) The department may issue an order unde®2.31 (1) (b) whenon stateactive duty under direction of appropriate authority

permittingthe county within which a volunteére company or but only in case feder&ws, rules or regulations provide no bene

fire department @anized under ct213, a legally oganized res fits substantially equivalent to those provided in this chapter

cuesquad, an ambulanservice provideras defined in £56.01 (10) Furtherto efectuate the policy of the state that the bene
(3), or a legally aganized diving team is ganized to assume full fits of this chapter shall extend and be granted to employees in the
liability for the compensation provided under ttiapter of all - serviceof the state, or of angnunicipality therein on the same
volunteermembers of that compargepartment, squad, providerpasis,in the same manneunder the same conditions, and with
or team. like right of recovery as in the case of employees of persons, firms
Cross-—reference: See also DWD 80.3Q Wis. adm. code. or private corporations, any question whether any persan is
(7m) An employee, voluntegor memberf an emegency  employeeunder this chapter shaie governed by and determined
managemenprogram is consideresh employee for purposes ofunderthe same standards, considerations, and ofiléscision in
this chapter as provided in323.40 a member of a regionaeiner  aj| cases undesubs.(1) to (9). Any statutes, ordinances, or
gency response team who is acting under a contract undefagministrativeregulations which may be otherwise applicable to
323.70(2) is considered an employee of the state for purposeseé classes of employees enumerated in €)kshall not be con

this chapter as provided s.323.70 (5) and a practitioner is con trolling in deciding whether angerson is an employee for the pur
sideredan employee of the state for purposeshég chapter as posesof this chapter

providedin s.257.03 o _ (11) The department may by rule prescribe classes of volun
(8) (a) Except as provided in p#b), every independent cen teerworkers who mayat the election ahe person for whom the
tractoris, for the purpose of this chaptem employee of any serviceis being performed, be deemed to be employees for the
employerunder this chapter for whom he or she is performing sgfurposewf this chapter Election shall bé&y endorsement upon
vicein the course of the trade, business, profession or occupatig@workers compensation insurance policy with written notice
of such employer at the time of the injury to the department. In thease of an employer exempt from insur
(b) An independent contractor is not an employee of amg liability, election shall be by written notice to the department.
employerfor whom the independent contractor performs work drhe department shall by rule prescribe the means and manner in
servicesf the independent contractor meets all of fiblllowing ~ which notice of election by the employer is to be provideth&o

9. The success or failure of the independent contradboisi
?Fssdepends on the relationshapbusiness receipts to expendi
ures.

conditions: volunteerworkers.
1. Maintains a separate business with his or her oficepf (11m) Subjectto sub.(11), a volunteer for a nonprofit ga-
equipmentmaterials and other facilities. nizationdescribed in sectiob01 (c) of the internal revenue code,
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asdefined in s71.01 (6) that is exempt or eligible for exemption (18) A participant in a community service job undet%.147
from federal income taxation under secti®i (a) of the internal (4) or a transitional placement unde#8.147 (5)is an employee
revenuecode who receives from that nonprofiganization nom of the Wisconsin works agencgs defined under 49.001 (9) for
inal payments of money or other things of value totaling not mattee purposes of this chaptexcept to thextent that the person for
than$10 per week is not considered to be an employee of that nehomthe participant iperforming work provides worker com
profit organization for purposes of this chapter pensationcoverage.

i i iotri i agm: History: 1975 c. 14'8.54; 1975 ¢.224 1977 c. 291979 c. 2781981 c. 3251983
(12) A student in a technical college district while rt of a.27,98;, 1985 a. 2983, 135 1985 a. 15G.4; 1985 a. 176332, 1987 a. 631989

atraining program, he or she is engagegldrforming services for a 31 64,359 1993 a. 1681, 112, 399 1995 a. 2477, 96, 117, 225, 281, 289, 417
which aschool oganized under cta8 collects a fee or is engaged1997a. 3538, 118 1999 a. 14162 2001 a. 372005 a. 962007 a. 1302009 a. 28
in producing a product sold by such a school is an employthatof 42 288 o .

hool A truck owner who fell and sustained injuries in a compmtryick parking area
sc . while in the process of repairing his truck was properly found under sub. (8ato be
(12m) A student of a public school, as described it11§.01 statutoryemployee of the company at the time of his injury although he was an inde

: - : ; pendentcontractor whavorked exclusively for the trucking company under a lease
(1), or a private school, as defined iri$5.001 (3r) while he or agreement.Employers Mutual Liability Insurance Ca.DILHR, 52 Wis. 2d 515

sheis engaged in performing services as part of a school wagoN.w.2d 907(1971).
training,work experience or work study program, and whuoois Therewas no employment when a member of aanizationborrowed a refriger
i i ininAted truck from a packing company for use at a picnic and was injured when returning
on the payroll of an employer that is providing the work traininff® (&< Packing Co. Kottwitz, 61 Ws. 2d 175212 N.W2d 97(1973).
or work experience or who is notherwise receiving COMPeRsa  Nothingin this chapter precludes an employer from agreeing with employees to

tion on which a workeés compensation carrier could assess preontinue salaries for injured workersexcess of workés compensation benefits.

i i istri . nri Excesspaymentsare not workés compensation and may be conditioned on the par
miumson that employeis an employee of a school district OFpri ties’ agreement. City of Milwaukee RILHR, 193 Ws. 2d 626534 N.W2d 903(Ct.
vateschool that elects underl€2.077to name the student #s  app. 1995).
employee. Sub.(8) (b) supplants the common law and provides the sole test for determining

. . . . whethera worker is an independent contractor for purposes of ch. 102. Jarrett v
~(13) A juvenile performing uncompensated COMMUISEY¥ | |rc, 2000 Wi App 46233 Ws. 2d 174607 N.W2d 326 99-1413
vice work as a result of deferred prosecution agreement underA person injured upon the premises of a temporary help agency prior to receiving

s.938.245 a consent decree unde®88.320or an order under s awork assignment was an employee under this section when the agency operated
) ) ! . essentiallyas a hiring hall contracting with persons seekimgk assignments and

938.34is an .employee of th? county in which the court orderingquiringthat the persons seeking work physically present themselves each day at the
the community service work is located. No compensation may %SW erallnsglggeSL{/r\}tll tggysgzév?% a \&vwzzsg%m% Readyinc. v LIRC,

: . i g . pp 153, S. ) 7 04—
paujto that employee for temporary disability during Healing The primary test fodeterminingan employer-employee relationship is whether
period. thealleged employer has a right to control the details of the work. In assessing the

H i iAight to control, 4 secondary factors are considered: 1) direct evidence of the exercise
(14) An adult performing uncompensated community Serv'%t?theright of control; 2) the method of payment of compensation; 3) the furnishing

work under s304.062 943.017 (3)971.38 973.03 (3)973.05 of equipment or tools for the performance of the work; and 4) the right to terminate
(3),973.090r973.10 (1m)s an employee of the countywhich theemployment relationship. Acuity Mutual Insurance Compai@ivas, 2007

iotri e : 12,298 Wis. 2d 640726 N.W2d 258 05-0685
thed_IStrICt att.omey requmng OI’_ the court Orde”ng t.he communi Sub.(8m) allows for a distinction between a person as an employee and as the pro
servicework islocated or in which the place of assignment undefietor of a side business that the employee runs separateijty Insurance Com
s.304.0620r 973.10 (1m)is located. No compensation may b@anyv. Whittingham, 2007 WI App 21305 Ws. 2d 613740 N.W2d 15406-2379

i i ili i Heali Membersof state boards, committees, commissions, or councils who are compen
paldto that employee for temporary dlsablhty durmg “ng satedby per diem or by actual and necessaqyense are covered employees. 58 Atty

period. Gen.10.
(15) A sole proprietor or partner or member electing under s.
102.075is an employee. 102.075 Election by sole proprietor , partner or mem -

(16) An inmate participating in a work release program und@€r- (1) Any sole proprietor partner or member of a limited
s.303.065 (2)or in the transitional employment program is af@bility company engaged in a vocation, profession or business
employeeof any employer under this chapter for whom he or s @ substantially full-timebasis may elect to be an employee
is performing service at the time of the injury underthis chapter by procuring insurance against infurtained

(17) A prisoner of a countjail who is assigned to a work in the pursuit of that vocation, professionbusiness. This cover

; ._agemay be obtained by endorsememt an existing policy of
campunder s303.10is not an employee of the county or countie®9 ; g .
providing the work camp while the prisoner is working under 9/OTKEr's compensation insurance or by issuance of a separate
303.10(3) policy to the sole proprietppartner or member on the same basis
i7 A tate empl who is on a leave of absen ; ntaS ny other policy of workés compensation insurance.
(179) A state employee who is on a leave of absence grante 2) Forthe purpose of any insurance policy other than a-work

unders.230.35 (3) (e}o provide services to the American Reder,S compensation insurance poliy sole proprietopartner or
Crossin a particular disaster is nah employee of the state for the P polao Proprietoip

purposef this chapter during the period in which hesbe is on Lnem?erm?y b‘; consﬁereld ellglblifor Worr@i*rcomper(ljsatl?]n
theleave of absence, unless one of the following occurs: enefitsunless he or she elected to be an employee under this sec

(@) The American Red Cross specifies in its written request
unders.230.35 (3) (e) 2c. that a unit of government in this state
is requesting the assistance of the American Red Cross in the @8
ticular disaster and the state employee durindehee of absence . - .
providesservices related to assisting the unit of government. COH?;LTﬁoggfgsga;l'ng raatir;g bureau.

(b) The American Red Cross specifies in its written request

unders.230.35 (3) (e) 2. dhat it has been requested to provide02.076 Election by corporate officer . (1) Not more than
assistanceutside of this state in a particular disaster and thegefficers of acorporation having not more than 10 stockholders
existsbetween thetate of Visconsin and the state in which themayelect not to be subject to this chapttthe corporation has
servicesareto be provided a mutual aid agreement, entered inj@enissued a policy of worké&s compensation insurance, afi-of
by the governgrwhich specifies that the statéWisconsin and cer of the corporation may elect not to be subject to this chapter
the other state may assist each other in the event of a disasterafinot to be covered under the policy at any time during the
which contains provisionsaddressing workés compensation periodof the policy Except as provided in sut2), the election
coverageor the employees of the other state who provide servicsigallbe made by an endorsement, on the policy of wisloem
in Wisconsin. pensatiorinsurance issued that corporation, naming eacHiof
(17m) A participant in a trial job under 49.147 (3)is an cerwho has so elected. The election feetfve for the period of
employeeof any employer under this chapter for whom the partithe policy and may not be reversed during the period of the policy
ipantis performing service at the time of the injury An officer who so elects is an employee for the purpose of-deter

(3) Any sole proprietqgrpartner or member who elected to be
remployee under this section may withdridat election upon
days’ prior written notice to the insurance carrier and tiee W
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mining whether the corporation is an employer und&f2.04 (1) working day as establishedly the employerwhether compen
(b). satedatthe employee regular rate of pay or at an increased rate
(2) If a corporation has not more than 10 stockholders, r@tpay shall not be considered.

morethan 2officers and no other employees and is not otherwise 2. a. In this subdivision, “part time for the day” means Satur

requiredunder this chapter to have a policy of wotkezom day half days and any other day during which an employee works

pensatiorinsurance, an &ter of that corporation who elects notlessthan the normal full-time working houestablished by the

to be subject to this chapter shall file a notic¢hat election with employer.

thedepartment on a form approved by the department. The elec p_ If at the time of thénjury the employee is working part time

tion is efective until the dicer rescinds it by notifying the depart for the day the employes' daily earnings shall be arrived at by

mentin writing. dividing the amount received, or be received by the employee
History: 1985 a. 831987 a. 15,179,1989 a. 641991 a. 851997 a. 38 for such part-time service for the déay the number of hours and

102.077 Election by school district or private school. fractional hours of the part-time service, and multiplying the
(1) A school district or a private school, as defined 15.001 resultby the number of hours of the normal full-time working day

(3r), may elect tmame as its employee for purposes of this chapfitaPlishedy the employer for the employment involved. _
a student described in $02.07 (12m)py an endorsement on its 3. The average weekly earnings shall be arrived at by-multi
policy of worket's compensation insurance irthe school dis  Plying the employee hourly earnings by the hours in the normal
trict or private school is exempt from the duty to insure underfyli-time workweek as established by the emplogeiby multi
102.28(2), by filing a declaration wittthe department in the man Plying the employee’ daily earnings by the number of day=l
ner provided in 5.102.31 (2) (a)naming the student asn fractionaldays in thenormal full-time workweek as established
employeeof the school district or private school for purposes & theemployer at the time of the injury in the business operation
this chapter A declaration under this subsection shall list thef the employer for the particular employment in which the
nameof the student to be covered under this chagitemame and employeewas engaged at the time of the employeejury,
addressof the employer that is providing the work training o¥vhicheveris greater
work experience for that student and the title, if,afythe work 4. |t is presumed, unless rebutted by reasonably clear and
training, work experience or work stuglyogram in which the stu  completedocumentation, that the normal full-time workweek
dentis participating. establishedy theemployer is 24 hours for a flight attendant, 56
(2) A school district oprivateschool may revoke a declara hoursfor a firefighter and not less than 40 hods any other
tion under sub(1) by providing written notice to the departmenemployee.If the employer has established a multi-week schedule
in the manner provided in £02.31 (2) (a)the student and the With regular hours alternating between weeks, the normal full-
employerwho is providing the work trainingr work experience time workweek is the average numimdours worked per week
for that student. A revocation under this subsedsiefiective 30 underthe multi-week schedule.
daysafter the department receives notice of that revocation. (am) In the case aiin employee who is a member of a regular
History: 1995 a. 17,1997 a. 381999 a. 142001 a. 37 ly-scheduledtlass ofpart-time employees, average weekly earn
- . ings shall be arrived at by the method prescribegzirfa), except
102.08  Administration for state employees. The depart thgatthe number of hoursyof the normalpworkingen(?ar;j/ e)mmtlnf
mentof administration has responsibility fdre timely delivery perof hours and days of the normal workweek shall be the hours
of benefits payable under this chapter to employees of the S%Gdays established by the employer for that cldssemployee

and their dependents and other functions of the state as ;@3 member of a regularly-scheduled class of part-timgloy
employerunder this chapterThe department of administrationgesif a1 of the following conditions are met:

may delegate this authority to employing departments and-agen h
; . : L. The employee is a member of a class of emplotfess

ciesand require such reports as it deems necessary to accom |shl . :

this purpose. The department of administration or its delegao;ags’[he same type of work at the safoeation and, in the case

authorities shall file with the departmentwbérkforcedevelop ﬁicréeggpl%?rig:“th?nz%r;::f d(éfntthgggﬁgialt?wgmsl?rz/set(ijnljrt]ict;e same

mentthe reportshat are required of all employers. The deloargssociationsociety or other body in state government ibithe

ment of workforce developmerghall monitor the delivery of . p . ]
. . departmentdetermines appropriate, in the same subunit of an
benefitsto state employees and their dependents andcsmedult office, department, independent agenewthority institution,

with and advise the department of administratiothe manner s - .
associationsociety or other body in state government.

andat the times necessary to ensure prompt and pdatigery o .
History: 1981 c. 201995 a. 27%.9130 (4) 1997 a. 3 2. The minimum and maximum weekly hours regularly

scheduledy the employer for the members of the class during the
102.11 Earnings, method of computation. (1) Theaver 13 weeks immediately preceding the date of the injary by no
age weekly earnings for temporary disahilggrmanent total dis morethan 5 hours. Subject to this requirement, the members of
ability, or death benefits for injury in each calendar year on or aftée class do not need to work the same days or the same shift to
January 1, 198Zhall be not less than $30 nor mtiten the wage be considered members of a regularly—scheduled class of part—
ratethat results in a maximum compensation ratel6f dercent time employees.
of the states average weekly earnings as determined usder 3. At |east 10% of the employsrworkforce doing the same
108.05as of June 30 of the previous yedihe average weekly tyne of work are members of the class.
earningsfor permanent partial disability shall be thegs than $30 4. The class consists of more than one employee

and,for permanent partial disability for injuries occurring on or (b) In case obeasonal employment, average weekly eamings
fterM 2010 [May 1, 201 f 1 t > ' :
afterMay 6, 2010 [May 1, 2010, and before January 11204 allbe arrived at by the method prescribed in(@arexcept that

more than $438, resulting in a maximum compensation rate ﬂf . ’
$292,and,for permanent partial disability for injuries occurring'€ number of hours of the normal full-time working day and the
onor after January 1, 201notmore than $453, resulting in a rax numberof days of the normal full-time workweek shall the

imum compensation rate of $302. Between such limits the avBpursand the days in similar service in the same or similar nensea
ageweekly earnings shall be determined as follows: sonal ﬁmployng)ent. geasc:jnal Ierrgjplc_)yment shall mean employ
NOTE: The correct date is shown in brackets2009 Ws. Act 206was incor mentthat can be conducted only during certain ti iethie year

rectly transcribed. Corrective legislation is pending. andin no event shall employment be considered seasonal if it
(@) 1. Daily earnings shall mean the daily earnings of tigxtendsduring a period of more than fourteen weeks within a cal

employeeat the time of the injury in the employment in which thendaryear

employeewas then engaged. In determining daily earnings under(c) In the case of persons performing service without fixed

this subdivision, any hours worked beyattg normal full-time earningsor where normal full-time days or weeks are not main
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tainedby the employer in the employment in which the employéss relation to the employment, actual notice was received by the
worked when injured, or where, fotherreason, earnings cannotemployeror by an dficer, manager or designateepresentative

be determined under the methods prescribed byag)ar (b), the of an employer If no representative has been designated by post
earningsof the injured person shall, for the purpose of calculatiregsplacedin one or more conspicuous places, then notice received
compensatiompayable under this chaptée taken to be the usualby any superioiis suficient. Absence of notice does not bar
going earnings paid for similaservices on a normal full-time recoveryif it is found that the employer was not misled thereby
basisin the same or similar employment in which earnings can Begardlessf whether notice was received, if no payment of-com
determinedunder the methods set out in.g@j or (b). pensation,other than medical treatment or burial expense, is

(d) Except in situations where pér) applies, average weekly made,and no application is filed with the department within 2
earningsshall in no case be less than actual average weekly eafgarsfrom the date of the injury or death, or from the date the
ings of the employee for the 52 calendar weeks before his or §&tployeeor his or her dependent knew or ought to hiavewn
injury within which the employee has been employed in the bug_”,\e nature of the dls_ablllty and its relation to the employmer)t, the
ness,in the kind of employment and for the employergrom right to compensation therefor is barred, except that the right to
the employee worked when injured. Calendar weeks withfPmpensatiornis not barred if the employer knew or should have
which no work wasperformed shall not be considered under thigown, within the 2—year period, that tieenployee had sustained
paragraph. This paragraph appliesnly if the employee has thenj]ury on which the C|3;Im is bas_ed. Issuance of notice of a
workedwithin a total of at least 6 calendar weeks duringsthe hearingon the departmerst'own motion has the samdeet for
calendamweeks before his or henjury in the business, in the kind the purposes of this sectiasthe filing of an application. This
of employment and for the employer for whom the employ&gctiondoes not déct any claim barred under®02.17 (4)
workedwhen injured. For purposes of this section, earnings forfistory: 1983 a. 98

part-timeservices performed for a laboganization pursuarb 102.123 Statement of employee. If an employee provides

acollective bagaining agreement between the employertaat ;16 employer othe employes insurer a signed statement relat
labor oganization shall be considered as part of the &&tEINGS i 15 4 claim forcompensation by the employee, the employer or
in the preceding 52 calendar weeks, whether payment is mad‘?ﬂgérershall provide acopy of the statement to the employee
thelabor oganization or the employer 3 within a reasonable time after the statement is made. If an
(e) Where any things of value are received in addition to mongmployeror insurer uses a recording device to take a statement
tary earnings as part of the wage contract, they shall be deemegbm an employee relating to a claim for compensation by the
a part of earnings and computed at the value thereof to ¥@ployeetheemployer or insurepn the request of the employee
employee. or the employea’ attorney or other authorized agent, shall reduce
(f) 1. Except as provided in sulitd, average weekly earningsthe statement to writing and provide a written copy of the entire
may not be lesshan 24 times the normal hourly earnings at th&atemento the employee, attornegr agent within a reasonable
time of injury. time after the statement is taken. The employer or insurer shall
2. The weekly temporary disability beneffts a part-time also make the actual recording of the statement availabinas

employeewho restricts his or her availability in the lalmarket €xhibitif a hearing on the claim is held. Amployer or insurer

to part-time work and is not employed elsewhere may not excdBat fails to provide an employee with a copf/the employes’

the average weekly wages of the part-time employment. statemenas required by this section or that fails to make available
(g) If an employee isinder 27 years of age, the employee’as an exhibit the actuatecording of a statement recorded by a

averagaveekly earnings on which to compuke E)enefits accru recordingdevice as required by this section may not use that state

ing for permanent disability or death shall determined on the mentin any mannein connection with the employeetiaim for

basisof the earnings that the employee, if not disabled, probatﬁ%ir;g?yr_'sfggzr;‘ 37

would earn after attaining the age of 27 years. Unless otherwise

establishedthe projected earnings determined under this-pargg2.125 Fraudulent claims reporting and investiga -
graphshall betaken as equivalent to the amount upon which-maXjon. If an insurer or self-insured employer has evidence that a
mum weekly indemnity is payable. claim is false or fraudulent in violation of 843.395and if the

(2) Theaverage annual earnings when referred to in this chapsurer or self-insured employer is satisfied that reporting the
ter shall consist of 50 times the employeaverage weekly earn claim to the department will not impede its ability to defend the
ings. Subject to the maximum limitation, average annual earningaim, the insureor self-insured employer shall report the claim
shallin no case be taken at less than the actual earnings oftththe departmentThe department may require an insurer or self-
employeein the year immediately preceding the employeeinsuredemployer to investigate an allegedly false or fraudulent
injury in the kind of employment in which the employee workedlaim and may provide the insurer or self-insured employtr
atthe time of injury anyrecords of the department relatingthat claim. An insurer

(3) Theweeklywage loss referred to in this chapter shall b@" self-insured employer that investigates a cla!m under this sec
the percentage of the average weekly earnings of the injurd@n shall report on the results of that investigation to the depart
employeecomputed under this section that fairly represents tAeent. Ifbased on the investigation the department has a reason
proportionateextentof the impairment of the employsetarning ablebasis to believe that a violation oB¢l3.395has occurred, the
capacityin the employment in which ttemployee was working departmenshallrefer the results of the investigation to the district
atthe time of thénjury and other suitable employments e&kly attorneyqf the county in which the alleged violation occurred for
wagelossshall be fixed as of the time of the injubut shall be Prosecution.
determinedn view of the nature and extent of the injury History: 1993 a. 812001 a. 37

History: 1971 c. 1481973 c. 1501975 c. 1471977 ¢. 1951979 c. 2781981 o . _ )
c.92 1983 a, 981985 a. 831987 a, 1791989 a.64 1991 a. 851993 a. 81492  102.13 Examination; competent witnesses; exclusion

1995a. 117, 1997 a. 38253 2001 a. 37107, 2005 a. 1722007 a. 1852009 a. 206  of evidence; autopsy . (1) (a) Except as provided in su@),

Cross-reference: See also DWD 80.5] Wis. adm. code. whenevercompensation is claimed by an employee, the employee
It was reasonable for the commission to determine that health insurance prem

i ;
werenot “things of value (that) are received in addition to monetary earnings” unma”’ upon the written request of the emplogeemployer or
sub.(1) (€). TheuerALIRC, 2001 WI 26242 Ws. 2d 29624 N.W2d 110,00-1085  worker’s compensation insuresubmit to reasonable examina

tionsby physicians, chiropractors, psychologists, dentists, physi
102.12 Notice of injury , exception, laches. No claim for cianassistants, advanced practice nurse prescribers, or podiatrists
compensatiomay be maintained unless, within 30 days after throvidedand paid for bythe employer or insureMNo employee
occurrenceof the injury or within 30 daysfter the employee who submits to an examination under this paragraph is a patient
knew or ought to have known timature of his or her disability and of the examining physician, chiropract@sychologist, dentist,
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physicianassistant, advanced practice nurse pres¢cob@odia 3. Notwithstanding any statutory provisions except (&7
trist for any purpose other than for the purpo$éringing an any physician, chiropractprpsychologist, dentist, physician
actionunder ch655, unless the employee specifically requestassistantadvanced practiceurse prescribeor podiatrist attend
treatmentrom that physician, chiropractgesychologist, dentist, ing a workefs compensation claimant for any condition or eom
physicianassistant, advanced practice nurse prescobg@odia plaint reasonably related to the condition for which ¢ke@mant
trist. claims compensation mayurnish to the employee, employer
(am) When compensation is claimed for loss of earning eapaorker’s compensation insureor the department information
ity under s102.44 (2)or (3), the employee shall, on the writtenandreports relative to a compensation claim.
requesibf the employes’ employer or insuresubmit to reasen 4. The testimony of any physician, chiropractesychole
ableexaminations by vocational expepiovided and paid for by gist, dentist, physician assistant, advangedctice nurse pre
the employer or insurer scriber,or podiatrist who is licensed to practice where he or she
(b) An employer or insurer who requests that an employee si@sidesor practices in angtate and the testimony of any veca
mit to reasonable examination under. gayor (am)shall tender tional expert maybe received in evidence in compensation pro
to the employee, before the examination, all necessary experfiRedings.
including transportation expenses. The employee is entitled to(e) No person may testify on the issue of the reasonableness
have a physician, chiropractopsychologist, dentist, physicianof the fees of a licensed health care professional unless the person
assistant, advanced practice nurse presgrdsepodiatristpro-  is licensed to practice theame health care profession as the pro
vided by himself or herself present at the examination and fessionalwhose fees are the subject of the testimortyis para
receivea copy of all reports of the examination that are prepargtaphdoes not apply to thiee dispute resolution process under
by the examining physician, chiropract@sychologist, podia s.102.16 (2)
trist, dentist, physician assistant, advanced practice nurse pre(f) If an employee claims compensation undet@2.81 (1)
scriber,or vocational experimmediately upon receipt of thosethe department may requitee employee to submit to physical or
reportsby theemployer or workés compensation insureffhe  vocationalexaminations under this subsection.
employeeis also entitled to have a translator provided by himself (2) (8 An employee who reports an injury alleged to be
or herself present éte examination if the employee hasidifity  \york-relatedbr files an application for hearing waives any physi
speakingor understanding the English language. &mployeis  ¢jan—patientpsychologist-patient or chiropractor—patient privi
or insurets written request for examination shall notiiye |egewith respect to any condition or complaint reasonably related
employeeof all of the following: to the condition for which the employee claims compensation.
1. The proposed date, time, and place of the examination atetwithstandingss.51.30and146.82andany other lawany phy
theidentity and area of specialization of the examining physiciasician, chiropractoy psychologist, dentist, podiatrist, physician
chiropractoy psychologist, dentist, podiatrist, physicassistant, assistantadvanced practice nurse prescritierspital, or health

advancedractice nurse prescribar vocational expert. careprovider shall, within aeasonable time after written request
2. The procedure for changing the proposed date, time dpyithe employee, employeworkers compensation insureor
placeof the examination. departmentor its representative, provide that person with any

3. The employes right to have his or her physician, chiroinformationor written material reasonably related to any injury
practor,psychologistdentist, physician assistant, advanced-prafor which the .el.nployge claims compensation. _ _
tice nurse prescribeor podiatrist present at the examination. (b) A physician, chiropractppodiatrist, psychologist, dentist,

4. The employes'right to receive a copy of all reports of thnysicianassistant, advanced practice nurse presctiospital,
examination that are prepared by the examining physiciary:  ©" health service provider shall furnish a legible, certified dupli
practor, psychologist, dentist, podiatrist, physician assistarﬁ?tem the written material requested under (@rupon payment
advancedpractice nurs@rescriberor vocational expert immedi © the actual costs of preparirige certified duplicate, not to

ately upon receipt ofhese reports by the employer or wotker exceedhegreater of 45 cents per page or $7.50 per request, plus
compensatiofinsurer the actual costs of postage. Apgrson who refuses to provide

5. The employee right to have a translator provided by himcertified duplicates of written material in the persoalistody that

= o rat . _..is requestednderpar (a) shall be liable for reasonable and neces
iﬁ:{;rsgggsk?:\fg%?eunr:;értgteaﬁ()j(ﬁwrglphaetl%nngI?gﬁ g;'g:?ggg hs dlfsarycosts and, notwithstanding814.04 (1) reasonable attorney

. feesincurred in enforcing the requesteright to the duplicates
(c) So long as the employee, after a written request of thgderpar (a).

employeror insurer which complies with pgb), refuses tsub . . S
mit to or in any wayobstructs the examination, the emplogee’ (c) If an injured employee hasperiod of temporary disability

. § —— . == that exceeds 3 weeks or a permanent disability or ififfered
right to begin or maintain any proceeding for the collection mployeehas undegone sugery to treat his oher injury other
c?nmf)ensan?ns SutSDenSr?]‘?f)t(cetﬁt as p:ﬂ_\gd?drl]n ?tw?’-%l'rlf th_en than suigery to correct a hernia, the department may by rule
teh pdoyea;e usztas 0 submit 1o the examination & g . 'iﬁp require theinsureror self-insured employer to submit to the

€ department or an examilieor In any way ODSWUCIHNE —yonameng final report of the employestreating practitioner
examinationthe employes'right to theweekly indemnity which

db ble durina th iod of that ref IA treating practitionemay chage a reasonable fee for the
accruesand becomes payable during the period of that retusal Qfiy, y\etionof the final report, but may netquire prepayment of
obstruction,is barred, except as provided in s(#).

; thatfee. An insurer or self-insured employer that disputes the rea
(d) Subject to pace): sonablenessf a fee chayed for the completion of tieatment

1. Any physician, chiropractppsychologist, dentist, podia practitioner’sfinal report may submit that dispute to the depart
trist, physician assistant, advanced practice nurse presasibermentfor resolution under 4.02.16 (2)
vocationalexpert who is present at any examination unde(@ar  (3) If 2 or more physicians, chiropractors, psychologists, den
or (am)may be required to testify as to the results of the examiRats or podiatrists disagree as to #tent of an injured empley
tion. ee'stemporary disabilitythe end of an employeehealing period,

2. Any physician, chiropractppsychologist, dentist, physi an employees ability to return to work at suitable available
cian assistant, advanced practice nurse prescrilvgrodiatrist employmentor the necessity for further treatment or for a particu
who attended a work& compensation claimant for any conditiorar type of treatment, the department may appoint another-physi
or complaint reasonablyelated to the condition for which thecian, chiropractoy psychologist, dentist or podiatrist éxamine
claimantclaims compensation may be required to testdfore the employee and render an opinion as soon as possitie.
the department when the department so directs. departmenshall promptly notifythe parties of this appointment.
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If the employee has not returned to work, payment for temporaiatethe compromise is filed with the department, or from the date
disability shallcontinue until the department receives the opinioanaward has been entered, based thereon, or the depamment
The employer or its insurance carrier or both shall pay for thakethat action upon application made within one yé#rless the
examinationand opinion. The employer or insurance carrier avord “compromise” appears ia stipulation of settlement, the
both shall receive appropriate cretir any overpayment to the settlemenshall not be deemed a compromise, and further claim
employeedetermined by the department after receipt obfiie=  is not barred except as provided in162.17 (4)regardless of
ion. whetheran award is made. The emplayi@surer or dependent
(4) The rights of employees to beginmaintainproceedings under s102.51 (5)shall have equal rights with the employee
for the collection of compensation and to receive weekly indemhiavereview of a compromise or any other stipulation of settle
tieswhich accrue and become payable shall not be suspendethent. Upon petition filed with thelepartment, the department
barredunder sub(1) when an employee refuses to submit to Bnay set asidehe award or otherwise determine the rights of the
physicalexamination, upon the request of the employer or worRarties.
er's compensation insurer or at the direction of the department ofross-reference: See also DWD 80.03 Wis. adm. code.
an examiner which wouldrequire the employee to travel a-dis  (1m) (a) If an insurer or self-insured employer concedes by
tanceof 100 miles or more from his or her place of residencepmpromiseunder sub(1) or stipulation under 4.02.18 (1) (a)
unlessthe employee has claimed compensation for treatméhatthe insurer or self-insured employgtiable under this chap
from a practitioner whose fiée is locatedLO0 miles or more from ter for any health services provided to an injured employee by a
the employees place of residence or tdepartment or examiner healthservice providerbut disputes the reasonableness of the fee
determineshat anyother circumstances warrant the examinatiochargedby the health service providethe department may
If the employee has claimed compensatiortriEstment from a includein its order confirming the compromise stipulation a
practitionerwhose dfice is located 100 miles or more fratme  determinatioras to the reasonableness of the fee or the department
employee’splace of residence, the employer or insurer mayay notify or direct the insurer or self-insurethployer to notify
request,or the department or an examiner may direct, thkehealth service provider under s®) (b)that the reasonable
employeeto submit to a physical examination in the andere nessof the fee is in dispute. The departmsimall deny payment
the employees treatment practitioner is located. of a health service fee that the department determines under this
(5) Thedepartment magefuse to receive testimony as to-conparagraph to be unreasonable. A heséitviceprovider and an
ditions determined from an autopsy if it appears that the paitysurer or self-insured employer that are parties to a fee dispute
offering the testimony had procured the autopsy and had faileduaderthis paragraph are bound the departmers’determination
makereasonable &t to notify at least one party in adverse interunderthis paragraph on the reasonableness of the disfeged
estor the department at least 12 hours beforeatltepsy of the unlessthat determination is set aside, reversed, or modifi¢Heoy
time and place it would be performed, or that the autopsy was pgepartmentinder sub(2) (f) or is set aside on judicial review as
formedby or at the direction of the coroner or medical examinerovidedin sub.(2) (f).

or at the direction of the district attorney for purposesauthe (b) If an insurer or self-insured employer concedes by-com
rizedby ch.979 The department may withhold findings until arhromiseunder sub(1) or stipulation undes.102.18 (1) (a}hat
autopsyis held in accordance with its directions. theinsureror self-insured employer is liable under this chapter for
| SN 1575 10202 LTS 14T ¢ a91eTec 102 258 () 197 anytreatment provided o an inureshployee by a health Service
a. 851993 a. 811997 a. 382003 a. 1442005 a. 172 provider, but disputes the necessity of the treatment, the depart
mentmayinclude in its order confirming the compromise or stipu
102.14 Jurisdiction of department; advisory commit - |ation a determination as to the necessity of the treatment or the

tee. (1) This chapter shall be administered by the departmerdepartmentmay notify or direct the insurer or self-insured
(2) The council on workeis compensation shall advise theemployerto notify, the health service provider under si#m) (b)
department in carrying out the purposes of this chapBerch thatthe necessity of the treatment is in dispute. Before determin
council shall submit its recommendations with respeart®nd ing under this paragraph the necessity of treatment provided to an
mentsto this chapter to each regular session of the legislature amjdred employee, the department mdyut is not required to,
shallreport its views upon any pending bill relatioghis chapter obtainthe opinion of an expert selected by the department who is
to the proper legislative committee. At the request of the chairpqualified as provided in sulf2m) (c) The standards promulgated
sonsof the senate and assembly committees on |#fedepart  undersub.(2m) (g)shallbe applied by an expert and by the depart
mentshall schedule a meeting of the council with the membersméntin rendering an opinion de, and in determining, necessity
the senate and assembly committees on labor to reviewliand of treatment under this paragraph. In cases in which no standards
cussmatters of legislative concern arising under this chapter promulgatedunder sub(2m) (g)apply the department shdihd
History: 1975 c. 144.54; 1979 c. 278 the facts regarding necessity of treatment. The department shall
deny payment for any treatment that the departnaetérmines
underthis paragraph to be unnecessakyhealth service provider
3 ; i ey o g Uhdan insurer or self-insured employer that are parties to-a dis
andmay change the same from time o ime. . ute under this paragraph over the necessity of treatment are
(2) Thedepartment may provide by rule the conditions u_ndg undby the departmerst’determination under this paragraph on
which transcripts of testimony and proceedings shall be furmishege necessityf the disputed treatment, unless that determination
(3) All testimony at any hearing held under this chapter shijlset aside, reversed, or modified by the department wudber
be taken down by a stenographic repgresecept that in case of (2m) (e) or is set aside ojudicial review as provided in su2m)
an emegency as determined by the examiner conducting the).
hi?srtlgrg_,t%%nlozéggyab&recorded by a recording machine. ¢y |t an insurer or self-insured employer concedes by-com
Cross)—/-reference‘: See also clDWD 80, Wis. adm. code. promlseunder Sub(l) or stipulation ,un,des' 102.18 (1) (aghat
theinsureror self-insured employer is liable under this chapter for
102.16 Submission of disputes, contributions by the cost of a prescription drug dispensed und&épng.425 (2)or
employees. (1) Any controversy concerning compensatmn outpatientuse by an injured employee, but disputes the reason
aviolation of sub.(3), including controversies in which the stateablenessof the amount chged for the prescription drug, the
may be a partyshall be submitted to the department in the manngepartmentnayinclude in its order confirming the compromise
andwith the efect provided inthis chapter Every compromise or stipulation a determination as to the reasonableness of the pre
of any claim for compensation may be reviewed and set asidesiptiondrug chage or the department may nofifyr direct the
modified or confirmed by the department within one year from thasureror self-insured employer twtify, the pharmacist or prac

102.15 Rules of procedure; transcripts. (1) Subjectto
this chapterthe department may adopt its own rules of proced
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titioner dispensing the prescription drug undet@2.425 (4m)b) ationsfrom that mean, as shown by data from a database that is
thatthe reasonableness of the prescription druggeharin dis  certified by the department under p@), unless the health service
pute. The department shall depgyment of a prescription drug providerproves to the satisfaction of the department that a higher
chargethat the department determines under this paragraph tdféeis justified because the service provided in the disputed case
unreasonableA pharmacist or practitioner and an insurer or selfwas more dificult or more complicated to provide than in the
insuredemployer that are parties to a dispureler this paragraph usualcase.
overthe reasonableness of a prescription drfgge are bound  (e) 1. Subject to subd., if an insurer or self-insured employer
by the departmerg’ determination under thjsaragraph on the thatdisputes the reasonableness of a feegeltbby a health ser
reasonablenessf the disputed prescriptiodrug chage, unless vice provider cannot provide information on fees gearrby other
that determination is set aside, reversed, or modified by thealth service providers faomparable services because the-data
departmenunder s102.425 (4m) (epr is setaside on judicial baseto which the insurer or self-insurethployer subscribes is
reviewas provided in s102.425 (4m) (e) notable to provide accurate information for the health service pro

(2) (@) Except as provided in this paragraph, the departmertiure at issue, the department may use any other information that
hasjurisdiction under this subsection, s(bm) (a) and s102.17 the department considers to be reliabied relevant to the dis
to resolve a dispute between a health service provider andpatedfee to determine the reasonableness of the disputed fee.
insureror self-insured employer over the reasonableaktadee 2. Notwithstanding subd.., the department may use only a
chargedby the health service provider foealth services pro hospitalradiology database that has been certifigthe depart
videdto an injured employee who claims benefits under this-chapent under path) to determine the reasonableness of a hospital
ter. A health service provider may not submit a fee dispute to the for radiology services.
departmentunder this subsectiobefore all treatment by the  (f) within 30 days after a determination under this subsection,
healthservice provider of the employsahjury has ended if the the department may set aside, reversenorify the determina
amountin controversywhether based on a single @®or a com tion for any reason that the department considerficient.
bination of chages for one or more days of service, is less thagithin 60 days after a determination under this subsedien,
$25. After all treatment by a health service provider of an emplogepartmenmay set aside, reverse, or modify the determination on
ee'sinjury has ended, the healibrvice provider may submit any groundsof mistake. A health service providémsurer or self-
feedispute to the department, regardieste amount in contro jnsured employer that is aggrieved by a determination of the
versy The department shall deny payment of a health service iR§artmentinder this subsection may seek judicial review of that
that the department determines under this subsection to be UrWerminatiorin the same manner ﬂ'mmpensation claims are
sonable. reviewedunder s102.23

(am) A health service provider and an insurer or self-insured (g) Section102.13 (1) (efloesnot apply to the fee dispute reso
employerthat are parties to a fee dispute under this subsection @gkfbn process under this subsection.
boundby the departmersdetermination undehis subsection on )y ‘The department shall promulgate rules establishing proce
thereasonableness of the disputed fegess that determination yres and requirements for the fee dispute resolupencess

is set aside on judicial review as provided in ffar underthis subsection, including rules specifying the standards
(b) Aninsurer or self-insured employer that disputes the re@athealth service fee databases must meet for certification under
sonablenessf a fee chaged by ahealth service provider or the this paragraph. Using those standards,dieartment shall cer
departmentinder sub(1m) (a)or s.102.18 (1) (bg)L. shall pre  tify databases of the health service feeswviaabus health service
vide reasonable written notice to the health service protiggr providerschage. In certifying databases under this paragraph,
the fee is being disputed. After receiving reasonable writtgfe department shall certifgt least one database of hospital fees
noticeunder this paragraph or under s{im) (a)or s.102.18 (1) for radiology services, including diagnostic aimderventional
(bg) 1.that a health service fee is being disputed, a health senviggtiology, diagnostic ultrasound and nuclear medicine.
providermay not collect the disputed fee from, or bringaation Cross—reference: See also DWD 80.72 Wis. adm. code.
for collection of the disputed fee againtte employee who  (2m) (a) Except as provided in this paragraph, the department
receivedthe services for which the fee was deat. hasjurisdiction under this subsection, sibm) (b) and $102.17
(c) After a fee dispute is submitted to the department, th@ resolve a dispute between a health service provider and an
insureror self-insured employer thista party to the dispute shallinsureror self-insured employaver the necessity of treatment
provideto the department information on that fee and informatigifovidedfor an injured employee who clairbgnefits under this
on fees chaged by other health service providers for comparabtdapter. A health service provider manpt submit a dispute over
services. The insurer or self-insured employer shall obtain theecessityof treatment to the department under this subsection
informationon comparable fees from a database thegified beforeall treatment by the health service provider of the employ
by the department under pén). Except as provided in pge) ee’sinjury has ended if the amountéontroversywhether based
1, if the insurer or self-insured employer doext provide the ona single chaye or a combination of chges for one or more
informationrequired under this paragraghe department shall daysof service, is less than $25. After all treatment by a health
determinethat the disputed fee is reasonable and order that itgssviceproviderof an employes’injury has ended, the health-ser
paid. If the insurer or self-insured employer provides the-nforice provider may submit any dispute over necessityezftment
mation required under this paragraph, the department shall igéhe department, regardless of the amount in contravditsy
thatinformation to determine the reasonableness of the dispuéigpartmenshall deny payment for any treatment thatdapart
fee. mentdetermines under this subsection to be unnecessary

(d) The department shall analyze the information provided to (am) A health service provider and an insurer or self-insured
the department under pdc) according to theriteria provided in e€mployerthat are parties to a dispute under this subseotien
this paragraph to determine the reasonableness of the disputedtfgenecessity of treatment absund by the departmesttieter
The department shall determine that a disputed feesisonable minationunder thissubsection on the necessity of the disputed
andorder that the disputed fee be paid if that fee is at or below tfeatmentunless that determination is set asidgudicial review
meanfee for the health service procedure for which the disputagprovided in par(e).
fee was chayed, plus 1.4 standard deviations from that mean, as(b) An insurer or self-insured employer that disputtes
shownby data from a database that is certified by the departmeetessityof treatment provided by a health service providéher
underpar (h). The department shall determine that a disputed fdepartmentinder sub(1m) (b)or s.102.18 (1) (bg) 2shall pre
is unreasonable and order that a reasonable fee be paid if-thewdde reasonable written notice to the health service providdr
putedfee is above the mean fee for the health service procedimenecessity of that treatment is being disputed. After receiving
for which the disputedee was chaed, plus 1.4 standard devi reasonablevritten notice under this paragraph or undemutm.)
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(b) or s.102.18 (1) (bg) 2that the necessity of treatment is beingecoveringpremiums paid on eontract described underl€2.31
disputed,a health service providenay not collect a fee for that (1) (a) or a policy described underX2.315(3), (4), or (5) (a)
disputedtreatment from, or bring an action for collection of the feeor may any employer subject to this chapter sell teraployee
for that disputed treatment against, the employee who receiveddhether person, or solicit or require the employee or gibeson
treatment. to purchase, medical, chiropractpmdiatric, psychological, den

(c) Before determining under this subsection the necessitytak, or hospital tickets or contracts for medical gseal, hospital,
treatmentprovided for an injured employee who claims benefiter other health care treatment that is required to be furnished by
underthis chapterthe department shall obtain a written opiniofthatemployer
onthe necessitpf the treatment in dispute from an expert selected (4) The department has jurisdiction to pa®s any question
by the department. orqualify as an expert, a person must berisingout of sub(3) and has jurisdiction to order the employer
licensedto practice the same health care profession as the indiviol reimburse an employee or other person for any sum deducted
ual health service provider whose treatmenirisler review and from wages or paid by him or her in violation of that subsection.
musteither be performingervices for an impartial health care-sefin addition to the penalty provided $n102.85 (1) any employer
vicesreview opganization or be a member of an independent panéblating sub.(3) shall be liable to an injured employee for the rea
of experts established by the department unde(fpaiThe stan  sonablevalue of the necessary services rendevetiat employee
dardspromulgated under pgg) shall be applied by an expert ancpursuant to any arrangement made in violation of @)lwithout
by the department in rendering an opinion as to, and in determiggardto that employes’ actual disbursements for the same.
ing, necessity of treatment under this paragraph. In cases in whichisy Exceptas provided in s102.28 (3) no agreement by an

no standards promulgated under s{#m) (g)apply the depart_ employeeto waive the right to compensation is valid.
mentshall find thefacts regarding necessity of treatment. The yisiory: 1975 c. 147200, 1977 c. 1951981 c. 92314 1983 a. 981985 a. 83
departmenthall adopt thevritten opinion of the expert as the1989a. 641991 a. 851993 a. 811995 a. 17, 1997 a. 381999 a. 14185 2001a.
department'sletermination on the issues covered in the writte??iTiOO?) at 14_,42003_51. t1_722too7 a. 1852(:09 a. ZOBI f ¢ related modical

ni H H H _Ihecontinuing obligation to compensate an employee 1or work relatea medical
pplnlon, unless the health service prOVIdQI’ O,r the 'nsurer Qr Selixpense:smder s. 102.42 does not allagency review of compromise agreements
insuredemployer present clear and convincing written evidenggerthe one-year statute of limitations in s. 102.16 (1) has run if the employee incurs
thatthe expers opinion is in error medicalexpenses after that tim&chenkoski MLIRC, 203 Wis. 2d 109552 N.W2d

. 120(Ct. App. 1996)96-0051
(d) The department may cluygra party to a dispute over the™ an appeal under sub. (2m) () of a department determination may be served under

necessityof treatment provided for aimjured employee who s.102.23 (1) (b) on thdepartment or the commission. McDonougbWD, 227
claimsbenefits under this chapter for the full cost of obtaining tH¥s- 2d 274595 N.W2d 686(1999),97-3711

written opinion of the expert under pé&). The department shall
chargethe insurer or self-insured employer for the full cost
obtainingthe written opinion of the expert for the first dispute th
a particular individual health service provider involved in,
unlessthe department determines that the individual health s
vice providers position in the disputes frivolous or based on
fraudulentrepresentations. In a subsequent dispute invothiag
sameindividual health service providethe department shal
chargethe losing party to the dispute for the full cost of obtainin
the written opinion of the expert.

(e) Within 30 days after a determination under this subsectichné
the department may set aside, reversanodify the determina
tion for any reason that the department considericient.
Within 60 days after a determination under this subsedtimn,

departmentnay set aside, reverse, or modify the determination 4 ° ) s
P Y ty IS located without this state, and haspost—ofice address within

roundsof mistake. A health service provigdérsurer or self-
g provid ! is state, the copy of the application and copiealafotices shalll

insured employer that is aggrieved by a determination of tH8!S: | X i v
departmenunder this subsection may seek judicial review of th&€ filed with the departmen of financialinstitutiors and shall

determinationin the same manner thebmpensation claims are alsobe sent by registered or certified mail to the last-known post-
reviewedunder s102.23 office addres o the party. Such filing and mailing shall consti

(f) The department may contract with an impartial hezite tute slulﬁcient seL\(iceﬁ_with the samefett as if served upon a
servicesreview oganization to providethe expert opinions partylocated W_'t n this stat(_a. .
requiredunder par(c), or establish panel of experts to provide 3 If a partyin interest claims that the employer or insurer has
thoseopinions, or both. If the department establishes a panel@gf€dwith malice or bad faith as described i182.18 (1) (bpr
expertsto provide the expert opinions required under (@rthe (bp), that party shall provide written notistating with reasonable

departmentnay pay the members of that paaekasonable fee, SPecificity the basis for the claim the employerthe insurgrand
plus actual and necessary expenses, for their services. the department before the departmsciiedules a hearing on the

(9) The department shall promulgate rules establishing progéa'm of malice or bad faith. . . . .
duresand requirements for the necessity of treatment dispute reso 4. The hearing may be adjournétthe discretion of the
lution process under this subsection, including rules settiag departmentand hearingsay be held at such places as the depart
feesunder par(f) and rules establishing standards for determinm‘qentde&gnates, within or without the state. The department may
the necessityof treatment provided to an injured employegdisoarrange to haveearings held by the commissionficer, or
Before the department may amend the rules establistiiage ~tribunalhaving authority to hear cases arising under the werker
standardsthe department shall establish an advisory committé@mpensatiottaw of any other state, of the District of Columbia,
unders. 227.13 composed of health care providers providin§ of any territory of the United States, tiestimony and proceed

treatmenunder s102.42to advise the department and the coundifgs at any such hearing to be reported to the department and to
onworker's compensation on amending those rules. be part of the record in the case. Any evidence so taken shall be

Cross-reference: See also DWD 80.73and chDWD 81, Wis. adm. code.  SUbject to rebuttal upon final hearing before the department.

(3) No employer subject to this chapter may solicit, receive, (b) In any dispute or controversy pending before the depart
or collect any money from an employee or any other personroent,the department may direct the parties to appear before an
makeany deduction from their wages, either directly or indirectlgxaminerfor a conference to consider the clarification of issues,
for the purpose of dischging any liability under this chapter orthe joining of additional parties, the necessity or desirability of

02.17 Procedure; notice of hearing; withesses, con -
Empt; testimony , medical examination. (1) (a) 1. Upon

e filing with the department by any party in interest of any
applicationin writing stating the general nature of any claim as to
which any dispute or controversy may have arisen, the department
shallmail a copyof the application to all other parties in interest,
| andthe insurance carrier shall be considered a paritytémest.
he department may bring in additional partiesd®yrvice of a
opy of the application.

2. Subject to subd., the department shall cause notice of
aringon the application to be giveo each interested partyy
serviceof that notice on the interested party personally or by mail
ing a copy of that notice to the interested part@st—known

dressat leastlO days before the hearing. If a party in interest
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amendmentso the pleadings, the obtaining of admissions of fastatement shall be prescribed by the department. A license issued
or of documents, records, reports and bills which may avaidreliance upon a false statement submitted under this subdivision
unnecessarproof and such other matters as may aidigposi s invalid.

tion of the dispute or controversyAfter this conference the 3. The department of workforce development may not dis
departmentnay issue an order requiring disclosure or exchang®se any information received under subtl.to any person
of any information or written material which it considers mate”@xceptto the department of revenue for the sole purpafse
to thetimely and orderly disposition of the dispute or controversyequestingcertifications under 73.0301or the department of

If a party failsto disclose or exchange within the time stated in thehildrenand families for purposes of administering$.22

order,the department may issue an ordamissing the claim (cm) The department of workforce development shall deny

without prejudice or excluding evidence or testimony relating Quspendrestrict, refuse to renewr otherwise withhold a license
theinformation or written material. Traepartment shall provide underpat (c) for failure of the applicant or agent to pay court—

eachparty with a copy of any O“_jer ) orderedpayments of child or family support, maintenance, birth
_(c) Any party shall have the right to be present att@®fing, expensesmedical expenses, or otfexpenses related to the sup
in person or by attorney or any other agent, and to present suchdg of a child or former spouse or for failure of the applicant or
timony as may be pertinent to the controversy before the depgfgentto comply after appropriate notice, withsabpoena or war
ment. No person, firm, or corporation, other than an attomney @lytissued by the department of children and familiescauaty
law whois licensed to practice law in the state, may appear pgiiq support agencynder s59.53 (5)and related to paternity or
behalfof anyparty in interest before the department or any mergpiiq support proceedings, asovided in a memorandum of
beror employee ofhe department assigned to conduct any'h‘?fl‘fnderstandin@ntered into under 49.857 Notwithstanding par
ing, investigation, or inquiry relative to a claim for compensatlgg)’ an action taken under this paragraph is subject to reitw
or benefits under this chapfemnless the person is 18 years of ageq 'y ovidedin the memorandum of understanding entered into
or older, does not havan arrest or conV|c_t|on recpyd, subject tQJnders.49.857and not as provided in ch27.
$s.111.321 111.322and111.335 is otherwise qualified, antas . .
obtainedfrom the department a license with authorization to (Cr) The department shall deny an applicafimrthe issuance
appearin matters or proceedings before the department. Exc@pf€neéwal of a license under pr), or revoke such &cense
asprovided under pargcm) and(cr), the license shall be issued@readyissued, if the department of revenue certifies under s.
by the department under rules promulgated by the departmep.0301that the applicant or licensee is liable figlinquent
The department shall maintain iis ofice a current list of persons taXes- Notwithstanding pafc), anaction taken under this para
to whom licenses have been issued. Any license may be @Phis subject to review only as provided under30301 (5)
pendedor revoked by the department for fraud or serious miscofdnot as provided in cte27. . .
ducton the part of an agent, any license may be denied, suspended) 1. The contents of certified medical andgseal reports
nonrenewedor otherwise withheld by the department for failurdy physicians, podiatrists, figons, dentists, psychologists, phy
to pay court—ordered payments as providepan(cm) on the part sicianassistants, advanced practice nymssscribers, and chiro
of an agent, and any license may be denied or revoked if gi@ctorslicensed in and practicing in this staged of certified
departmenbf revenue certifies under3.0301that theapplicant reportsby experts concerning loss of earning capacity usder
or licensee is liable for delinquent taxeBefore suspending or 102.44(2) and(3), presented by a parfgr compensation consti
revokingthe license ofhe agent on the grounds of fraud or-mistute prima facie evidence as to the matter containethase
conduct,the department shall give notice in writing to the agereports,subject to any rules and limitations the department pre
of thechages of fraud or misconduct and shall give the agent f@itribes. Certified reports of physicians, podiatrists,gaans,
opportunityto be heard in relation to those ajes. Indenying, dentists,psychologists, physician assistants, advanced practice
suspendinggestricting, refusingo renewor otherwise withhold nurseprescribers, and chiropractors, wherever licensed and prac
ing a license for failure tpay court—ordered payments as-proticing, who have examined or treated the claimant, and of experts,
videdin par (cm), the department shall follow the procedure-prdf the practitioner oexpert consents to being subjected to cross—
vided in a memorandum of understanding entered into usderexaminatioralso constitute prima facie evidence as to the matter
49.857 The license and certificate of authority shall, unless -oth@ontainedn those reports. Certified reports of physicians, podia
wise suspended or revoked, be in force fromdh&e of issuance trists, suigeons, psychologists, amthiropractors are admissible
until the June 30 following the date of issuance and by asevidence of theliagnosis, necessity of the treatment, and cause
renewedby the department from tinte time, but each renewedandextent of the disability Certified reports byloctors of den
licenseshall expire on the June 30 following the issuance of thistry, physician assistantand advanced practice nurse prescrib
renewedicense. ersareadmissible as evidence of the diagnosis and necessity of
(cg) 1. Except as provided in suldin, the department shall treatmenbut not ofthe cause and extent of disabiliny physi
requireeach applicant for a license under.p@rwho is an indi ~ cian, podiatrist,sugeon, dentist, psychologist, chiropractainy-
vidual to provide the department with the applicasbcial secu  Sicianassistant, advanced practiugse prescribeor expert who
rity number and shall require each applicant for a license undgrowingly makes a false statementfa€t or opinion in such a cer
par.(c) who is not an individual to provide the department with tH#ied report may be fined or imprisoned, or both, unded8.395
applicants federal employer identification numpeteninitially 2. Therecord of a hospital or sanatorium in this state that is
applyingfor or applying to renew the license. satisfactoryto the department, established by certificafejafit,

2. If an applicant who is an individual fails to provithe or testimony of the supervisingfafer of the hospital or sanio
applicant’ssocial security number to the department or if an appfium, any other person having charofthe record, or a physician,
cantwho is not an individual fails to provide the applicariéd ~ podiatrist, sugeon, dentist, psychologist, physician assistant,
eralemployer identification number to the department, the depaativancedpractice nurse prescribeor chiropractor to be the
mentmay not issue or renew a license under (gato or forthe recordof the patient in question, amdade in the regular course
applicantunless the applicant is amdividual who does not have of examination or treatment tfe patient, constitutes prima facie
a social security number arttle applicant submits a statemenevidenceas to the matter contained in the record, to the extent that
madeor subscribed under oath ofiahation as requiredinder therecord is otherwise competent and relevant.
subd.2m. 3. The department mapy rule,establish the qualifications

2m. If an applicant who is an individual does not have a sociafl and the form used for certified reports submitted by expéts
securitynumbey the applicant shall submit a statement made provideinformation concerning loss of earning capacity under s.
subscribedunder oath or &fmation to the department that the102.44 (2)and(3). The department may not admit into evidence
applicantdoes not have a social security numbgre form of the a certified reporpf a practitioner or other expert or a record of a
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hospitalor sanatorium that was not filed with the department apdovidedin sub.(2s), the subpoena shall be on a form provided by
all parties in interest dast 15 days before the date of the hearinthe department and shall give the name and address phthe
unlessthe department is satisfied that there is good cause for tequestinghe subpoena.
failure to file the report. (2s) A party’s attorney of record may issue a subpoena to

4. A report or record described in sulid. 2., or 3. that is compelthe attendance of a witness or gieduction of evidence.
admittedor received into evidence by the department constitutdssubpoena issued by an attorney must be in substantially the
substantiakvidence under 402.23 (6)as to the matter containedsameform as provided in 805.07 (4)and must be served the
in the report or record. mannerprovided in s805.07 (5) The attorney shall, at thiene

(e) The department mayith or without notice to any party of issuance, send a copy of the subpoena to the appeal tribunal or
causetestimony to be taken, an inspection of the premises whétgerrepresentative dhe department responsible for conducting
the injury occurred to be made, or the time books and payrollstée proceeding.
the employer to be examined by any examiaed may directany  (3) Any person who shall willfully andinlawfully fail or
employeeclaiming compensation to be examirlda physician, neglectto appear or to testify do produce books, papers and
chiropractor psychologist, dentist, or podiatrist. Ttestimony recordsas required, shall be fined not less than$@5more than
so taken, and the results of any such inspection or examinat®hQ0, or imprisoned in the county jail not longer than 30 days.
shallbe reported to the department for its consideration upon fifizichday such person shall so refuse or neglect shall constitute a
hearing. All ex parte testimony taken by the department shall Iseparateffense.
reducedto writing and any party shall have opportunityébut (4) Exceptas provided in this subsection and82.555 (12)
thattestimony on final hearing. (b), the right of an employee, the emplogelegal representative,

(f) Sections8804.05and804.07shall not apply to proceedingsor a dependent to proceed under this section shall not extend
underthis chapterexcept as to a witness: beyond12 years after the date of the injury or deatlafter the

1. Who is beyond reach dfie subpoena of the departmentdate thatompensation, other than treatment or burial expenses,
or waslast paid, or would have been last payahit® advancement

. . . remade, whichever date is latest. In tase of occupational
in tirzﬁev%r;%se ?]tg;l:;[ntg. 90(; out of the state, not intending to retuﬁi‘ieasea traumatic injury resulting in the loss or total impairment
. 2 ) of a hand or any part of the rest of the arm proximal to the hand

3. Who is so sick, infirm or aged as to make it probable thg{ of 4 foot or any part of the rest the leg proximal to the foot,
the witness will not be able to attend the hearing; or anyloss of vision, or any permanent brain injuoy;a traumatic

4. Who is a member of the legislature, if any committee of thgjury causing the need for an artificial spinal disc or a total er par
sameor the house of which the witness is a memiben session, tial knee or hip replacement, there shall be no statute of {imita
providedthe witness waives his or her privilege. tions, except that benefits or treatment expense for an oecupa

(9) Whenever the testimony presented at any hearing indicdiesal disease becoming due 12 years after the date of injury or
adispute or creates a doubt as to the extent or cause of disahilégthor last payment of compensation shall be paid from the work
or death, the department may direct that the injured employeeitjary supplemental benefit fund undetl82.65and in the man
examined,that an autopsy be performed, or that an opinion Iner provided in s102.66and benefits or treatment expense for a
obtainedwithout examination or autopdyy or from an impartial, traumaticinjury becoming due 12 years after that date dheall
competenphysician, chiropractpdentist, psychologist godia  paid by the employer or insurer Payment of wages by the
trist designated by the department who is not under contract wétmployerduring disability or absence from work to obt&ieat
or regularly employed by a compensation insurance carrier mentshall beconsidered payment of compensation for the pur
self-insurecemployer The expense dhe examination, autopsy poseof this section if the employer knew of the employeendi
or opinion shall be paid by the employrif the employee claims tion and its alleged relation to the employment.
compensatiorunder s.102.81 from the uninsured employers (5) This section does not limit the time within which the state
fund. Thereport of the examination, autopsy opinion shall be maybring anaction to recover the amounts specified in62.49
transmittedin writing to the department and a copy of thport  (5) and102.59
shallbe furnished by the department to each paity shalhave (6) If an employee or dependent shall, at the time of inqury
anopportunity to rebut such report on further hearing. atthe time the employesbr dependerst'right accrues, be under

(h) The contents of certified reports of investigation, made 8 years of age, the limitations of time within which the employee
industrial safety specialists who are employed, contracted, or dependent may file application or proceewdier this chapter
otherwisesecured by thelepartment and available for cross-f they would otherwise sooner expire, shall be extendeéo
examination,served upon the parties 15 days prior to hearingearafter the employee or dependent attains the age of 18 years.
shall constitute prima facie evidenees to matter contained in If, within any part of the lastear of any such period of limitation,
thosereports. A report described in this paragraph that is admit@alemployee, the employeepersonal representative, or sufviv
or received into evidence by the department constitutes subsiiag dependent be insane or on active duty in the armed forces of
tial evidence under 402.23 (6)as to the matter contained in thethe United States such period of limitatishall be extended to 2
report. yearsafter the date that the limitatiovould otherwise expire. The

(2) If the department shall have reason to believe that the pRE§ovision hereof with respect to persons active duty in the
ment of compensation has not been made, it may on its o@fmedforces of the United States shall apply onlyere no appli
motion give notice to the parties, in the manner provided for tig@blefederal statute is in fefct.
serviceof an application, of &ime and place when a hearing will  (7) (a) Except as provided in pab), in a claim under s.
be held for the purpose of determining the facts. Such notice slaR.44(2) and(3), testimony or certified reports of expert wit
containa statement of the matterlie considered. Thereafter allnessen loss of earning capacity may be received in evidence
other provisions governing proceedings on application shalhdconsidered with all other evidence to decide orraployees
attachinsofar as the sarmmay be applicable. When the departactualloss of earning capacity
mentschedules a hearimg its own motion, the department does (b) Except as provided in péc), the department shall exclude
notbecome a party in interest and is not required to appear atffd¢n evidence testimony or certified reports from expert wit
hearing. nessesinder par(a) offered by the partyhat raises the issue of

(2m) Any party including the department, may require anjyossof earning capacity if that party failedrotify the department
personto produce books, papers and records at the hearing-by p&dthe other parties of interest, at least 60 days before the date of
sonalservice of a subpoena upon the person along with a tentter hearing, of the partg’ intent to provide the testimony or
of witness fees as provided in 844.67and885.06 Exceptas reportsand of the names of the expert witnesses involved. Except
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asprovided in par(c), the department shall exclude from evidenctoned according to theroof of the relative contribution to dis
testimonyor certified reports fronexpert witnesses under p@) ability resulting from the injury

offeredby a party of interest in response to the party that raises thq2) If after a hearing or a prehearing conference the depart
issueof loss of earning capacity if the respondpagty failed to  mentdetermines that an injured employee is entitled to compensa
notify the department and the other parties of interest, at4Bastion but that there remains in dispute only e of which of 2
daysbefore the date of the hearing, of the pariytent to provide or more parties is liable for that compensation, the department
thetestimony or reports and of the nameshef expert witnesses may order one or more parties to pay compensation in an amount,
involved. time and manner as determined by the department. If the depart

(c) Notwithstanding theoticedeadlines provided in pdb), mentlater determines that another party is liabledompensa
the department may receive in evidence testimony or certifition, the department shall order that other party to reimburse any
reportsfrom expert witnesses under p@@) when the applicable partythat was ordered to pay compensation under this subsection.
noticedeadline under pgb) is not met if good cause is shown for History: 1979 c. 2781993 a. 81
thedelay in providing the notice required under. flarand if no o ]
partyis prejudiced by the delay 102.18 Findings, orders and awards. (1) (a) All parties

(8) Unless otherwise agreed to by all parties, an injuregnallbe aforded opportunity for full, fairpublic hearing after rea
employeeshall file with the department and serve on all parties $gnablenotice, but disposition of application may be mage
least15 days before the date of the hearing an itemized statenféfffPromisestipulation, agreement, or default without hearing.
of all medical expenses and incidental compensation under s(b) Within 90 days after the final hearing and close of the
102.42claimed by the injured employee. The itemistatement record,the department shall make and file its findings upon the
shall include, if applicable, information relating to any travelltimate facts involved in the controversgnd its orderwhich
expensedncurred by the injured employee in obtaining treatmefhall state its determination as to the rights of the parties. Pending
including the injuredemployees destination, number of trips, the final determination of any controversy before it, the depart
roundtrip mileage and meal and lodging expenses. The depdR€nt may in its discretion after any hearing make interlocutory
ment may notadmit into evidence any information relating tdindings,orders, and awards, which may be enforced in the same
medicalexpenses and incidental compensation und&@z.42 Mmanneras finalawards. The department may include in any-nter
claimedby an injured employee if the injurethployee failed to locutoryor final award or order an order directing tvaployer
file with the department and serve on all parties at least 15 daygsurer to pay for any future treatment that rhaynecessary to
beforethe date of the hearing an itemized statement of the medfe@lie and relieve the employee from thfeets of the injury If the
expenses and incidental compensation undgdz42claimed by departmentiinds that theemployer or insurer has not paid any
theinjured employeeynless the department is satisfied that theffhountthat the employer dnsurer was directed to pay in any
is good cause for the failure to file and serve the itemized stafdieriocutoryorder or award and that the nonpayment was not in
ment. goodfaith, thedepartment may include in its final award a penalty

History: 1971 c. 1481971 c. 213.5; 1973 c. 150282 Sup. Ct. Ordes7 Ws.  Notexceeding 25% of each amount that was not paid as directed.
2d 585 774 (1975)1975 c.147ss.20, 54; 1975 c. 199200, 1977 c. 29195 273  Whenthereis a finding that the employee is in factfedhg from

1979 c. 2781981 ¢, 92314 1981 c. 31%.2202 1981 c. 3801981 c. 39%. 211 - ;
10854 831989 & 64130, 359 1991 a. 851003 aBL 492 1095 4, 27117 1907 &N occupational disease caused by the employment of the

a.38, 191, 237, 1999 a. 92001 a. 372003 a. 1442005 a. 1722007 a. 1852000 €mployeragainst whom the application is filed, a final award dis
a. 180 206 missingthe application upon the ground that the applicant has suf
Cross-reference: See also ctDWD 80, Wis. adm. code. feredno disability from the disease shall not bar any claim the

A plaintiff-employer was not deprived of any substantial due process rights by f in ;
department’sefusal to invoke its rule requiring inspection of the opposing partieglﬁqployeemay thereafter have for dlsab"letamed after the

medicalreports when the plaintihad ample notice of the natwéthe employes’ dateof the award.
claim. Theodore Fleisnginc. v DILHR, 65 Ws. 2d 317222 N.W2d 600(1974). (bg) 1. If the department finds under &) that an insureor

Underthe facts of the case refusal to grant an emploj®request for adjournment - e i ;
wasa denial of due process. Bituminous CasualtydolLHR, 97 Ws. 2d 730295 self msuredemployer is liable under this chapfer any health

N.W.2d 183(Ct. App. 1980). servicesprovided to an injured employee by a health service pro
Sub.(1) (d) does not create a presumption that evidence presented by pagting vider, but that the reasonableness of the feegeltaby the health

siciansis correct. The statute enforces the idea that LIRC determines the weig P i o H i in i
be given medical witnesses. ConradiMt. Carmel School197 Ws. 2d 60 539 héié’rwceprowder is in dispute, the department may include in its

N.W.2d 713(Ct. App. 1995)94-2842 orderunder par(b) adetermination as to the reasonableness of the
LIRC'’s authority under sub. (1) (a) to control its calendar and manage its interf@e or the department may not,ifpr direct the insurer or self—

affairs necessarily implies the power to deny an applisanttion to withdraw an ; i i i
applicationfor hearing. An appellarstfailure to appear at a hearing after a motio nsuredemployer to nOtlfythe health service prowder unders.

to withdraw theapplication was denied was grounds for entry of a default judgm 02.16(2) (b)that the reasonableness of the fee iS_ in dispute. The
under s. 102.18 (1) (a). BaldwinlRC, 228 Ws. 2d 601599 N.W2d 8(Ct. App.  departmenshall deny payment of a health service fee that the

1999),98-3090 . f L
In the absence déstimony in conflict with a claimastmedical experts, LIRC dEpartmendetermmes undethis subdivision to be unreasonable.

mayreject the expert evidence if there is countervailing testimony raising legitimad insurer or Se|f—inSUfed_ employer and a hea|th_ S_eprimider

gguztgaag%t’\tlh\t/evggw?%thulrg.aKowalchuk VLIRC, 2000 WI App 85234 Wss.  thatare parties to a fee dispute under this subdivision are bound
It was reasonable for LIRC to conclude that the statute of limitations under sub.tgghe departmem de_termlnatlomnder this SUdeVISI.On _on t.he

for death benefits begins to run at the time of death, rather than the tinjerpf I _Sonableneﬁ thedlSthEd fee, unless that determination is set

InternationalPaper Co. vLIRC, 2001 WI App 248248 Ws. 2d 348635 N.w2d  aside,reversed, or modified by the department under &)kor

823 01-0126 . . - h S
Theretroactive application of sub. (4) andL02.66 (1), as amendeteefive April by t,he commission under SL@) or (4) or is set aside on JUd|C|al

1, 2006, is unconstitutional as applied to the insurer in this case for two reasonsfeyjiew under s102.23

it violated the insurés dueprocess rights guaranteed by the 14th amendment to the ]

U.S. Constitution and Article I, Section 1 of thédabnsin Constitution; and 2) it sub . 2. Ifthe c_iep_art_ment flnd‘mder par(b) that an employer or

stantiallyimpaired the insurés contractual obligation in violation diticle I, See  INsurancecarrier is liable under this chapter for any treatment pro

tion 10 of the U.S. Constitution and Article I, Section 12 of thecdhsin Constitu  videdto an injured employee byrealth service providebut that

fion. Society Insurance LIRC, 2010W1 68, __We.2d__,__NMZd_.  the necessity of the treatment is in dispute, the department may
Prehearingliscoveryunder Wsconsins workets compensation act.oWers. 68 ”]ClUdem its order under pafb) a determination asto .the neces
MLR 597 (1985). sity of the treatment or the department may nptfydirectthe

employeror insurance carrier tootify, the health service provider
102.175 Apportionment of liability . (1) If it is established unders.102.16 (2m) (b}hat the necessity of the treatment is in
at the hearing that 2 or more accidental injuries, for each of whitispute. Before determining under this subdivision the necessity
a party to the proceedings is liable under this chaptere each of treatment provided to an injured employee, department
contributedto a physical or mental conditidar which benefits may, but is not required to, obtain the opinion of an expert selected
would be otherwise due, liability for such benefits shall be appdsy the department who is qualified as provideo"HQQ.lG (2m)
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(c). The standards promulgatedder s102.16 (2m) (gshall be (d) Any award which falls within a rang# 5% of the highest
appliedby an expert in renderiran opinion as to, and in determin or lowest estimate of permanent parti&ability made by a prac

ing, necessity of treatment under this subdivision. In casestitionerwhich is in evidence is presumed to be a reasonable award,
which no standards promulgated undet@2.16 (2m) (gppply  providedit is not higher than the highest or lower than the lowest
the department shall find the facts regardimeressity of treat estimatein evidence.

ment. The department shall deny payment for any treatment that(e) Except as provided in $02.21 if the departmentrders

the depar@ment determlnes under this subdivision to be urnecgparty to pay an award of compensation, the party shall pay the
sary. An insurer or self-insured employer and a health serviggvardno later than 21 days after the date on which the asder
providerthat are parties to a dispute under this subdivisi® mailedto the last-known address of the padyless the party

the necessity of treatment ab®und by the departmesttleter files a petition for review under sugg). This paragraph applies
minationunder this subdivision ote necessity of the disputedio all awards of compensation ordered by the department, whether
treatmentunless that determinationgst aside, reversed, or mod the award results from a hearing, the default of a partg com

ified by the department under s(B) or by the commission under promiseor stipulation confirmed by the department.

sub.(3) or (4) or is set aside on judicial review undef82.23 (2) The department shall have anshintain on its stéuch

3. If the department finds under pim) that an insurer or self- examinersas are necessary to hear and decide disputed eaiins
insuredemployer is liableinder this chapter for the cost of a-preto assist in the éctive administration of this chaptefThese
scriptiondrug dispensed underi€)2.425 (2or outpatient usby  examinersshall be attorneys and may be designated as administra
aninjured employee, but that the reasonableness of the amaiy# law judges. These examiners may make findings and orders,
chargedfor that prescription drug is in dispute, the departmeahdapprove, revienset aside, modify or confirm stipulations of
mayinclude in its order under péo) a determination as to the fea settlemenbr compromises of claims for compensation.
sonableness of the prescription drug gbar the department may  (3) A party in interest may petition tieemmission for review
notify, or direct the insurer or self-insured employenotify, the  of an examines decision awarding or denying compensation
pharmacisbr practitioner dispensing the prescription drug undghe department or commission receives the petition within 21 days
s.102.425 (_4_m) (b)hat the reasonableness of the prescriptiogtterthe department mailed a copy of the examinfindings and
drugchage isin dispute. The department shall deny payment gfderto the partys last-known address. The commission shall
a prescription drug chge that thedepartment determines undergismissa petition which is not timely filed unless tpetitioner
this subdivision to be unreasonable. An insurer or self-insurggowsprobable goodause that the reason for failure to timely file
employerand a pharmacist or practitioner that are parties to a digasbeyond the petitionés control. If no petition is filed within
puteunder this subdivision over the reasonableoéssprescrip 21 days from the date that a copy of the findings or order of the
tion drug chage are bound by the departmendletermination examineris mailed to the last-known address of the parties in
underpar (b) on the reasonableness of the disputed prescriptipfierest the findings or order shall be considered final unless set
drug chage, unless that determination is set aside, reverseda@[de, reversed omodified by the examiner within that time. If
modified by the department under siB) or by thecommission  thefindings or ordemre set aside by the examiner the status shall
undersub.(3) or (4) or is set asiden judicial review under s. pe the same as prior to the findirgorder set aside. If the find
102.23 ingsor order are reversed or modified by the examiner the time for

(bp) If the department determines that the employer or4nsdiling a petition commences with the date that notice of reversal
ancecarrier suspended, terminated, or failed to make payraent®r modification is mailed to the last-known address of the parties
failed to report an injury as a result of malice or bad faith, the interest. The commission shall eithdiraf, reverse, set aside
departmentnay include a penalty an award to an employee foror modify the findings oorder in whole or in part, or direct the
eachevent or occurrence of malice or Haéth. This penalty is taking of additional evidence.This action shall be based on a
the exclusive remedy against an employer or insurance ctorierreview of the evidence submitted.
malice or badfaith. If this penalty is imposed for an event or (4) (a) Unless the liability under 402.35 (3) 102.43 (5)
occurrenceof malice orbad faith that causes a payment that is du®?2.49 102.57 102.58 102.59 102.600r 102.61is specifically
aninjured employee to be delayed in violation af@2.22 (1)or  mentionedthe orderfindings or award are deemed not tfeef
overduein violation of s628.46 (1) the department may not alsosuch liability
order an increased payment under2.22(1) or the payment of () \pjthin 28 days after a decision of the commissiamésed
interestunder s.628.46 (1). The department may award an, the last-known address of each party in interest, the commis

amountthat it considers just, not to exceed the lesser of 260 pglyn may on its own motion, set aside the decision for further con
centof total compensation due or $30,000 for each event or-ocCieration.

renceof malice or bad faith. The department may assess the pen
alty against the employethe insurance carrier twoth. Neither
the employer nor the insurance carrier is liatweeimburse the
otherfor the penalty amount. Thiepartment mayy rule, define
actionswhich demonstrate malice or bad faith.

(bw) If an insurera self-insured employer,df applicable, the
uninsuredemployers fund pays compensation to an employee
excesf its liability and another insurer is liable for all or part o . .
the excess payment, the department may order the insurer or self-2- Reinstate the previous order or award.
insuredemployer that is liable to reimburse the insurer or self- 3. Remand the case to the department for further proceedings.
insuredemployer that made the excess paymerif applicable, (d) While a petition for review by the commission is pending
the uninsured employers fund. or after entry of an ordesr award by the commission but before

(c) If 2 or more examiners have conductddranal hearing on commencementf an action for judicial reviewr expiration of
aclaim and are unable to agree on the order or award to be issth&period in which to commence an action for judicial reyibe
the decision shall be the decision of the majorifithe examiners commissionshall remand any compromise presentei to the
areequally divided on the decision, the department may appo#lpartment foconsideratiorand approval or rejection pursuant
an additional examiner who shakview the record and consultto s.102.16 (1) Presentation of a compromise does nfecathe
with the other examiners concerning their personal impressfongeriodin which to commence an action for judicial review
the credibility of the evidence. Findings of fact and an order or (5) If it shall appear tthe department that a mistake may have
awardmay then be issued by a majority of the examiners. = beenmade as t@ause of injury in the findings, order or award

(c) On its own motiorfor reasons it deems figfent, the com
missionmay set aside any final order or award of the commission
or examiner within one year after the date of dhaéer or award,
upongrounds of mistake arewly discovered evidence, and, after
further consideration, do any of the following:

1. Affirm, reverse omodify, in whole or in part, the order or
f'alward.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2009/102.16(2m)(c)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.16(2m)(g)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.16(2m)(g)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.18(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.18(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.18(4)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.23
https://docs.legis.wisconsin.gov/document/statutes/2009/102.18(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.425(2)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.18(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.425(4m)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.18(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.18(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.18(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.18(4)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.23
https://docs.legis.wisconsin.gov/document/statutes/2009/102.22(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/628.46(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.22(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/628.46(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.21
https://docs.legis.wisconsin.gov/document/statutes/2009/102.18(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.35(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.43(5)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.49
https://docs.legis.wisconsin.gov/document/statutes/2009/102.57
https://docs.legis.wisconsin.gov/document/statutes/2009/102.58
https://docs.legis.wisconsin.gov/document/statutes/2009/102.59
https://docs.legis.wisconsin.gov/document/statutes/2009/102.60
https://docs.legis.wisconsin.gov/document/statutes/2009/102.61
https://docs.legis.wisconsin.gov/document/statutes/2009/102.16(1)

19 Updated 09-10Wis. Stats. Database WORKER’S COMPENSATION 102.19

upon an alleged injurybased on accident, when in fact the After the commission makes a final orderd the review period has passed, the
mmission’decision is final for all purposes. KwaterskLiRC, 158 Wis. 2d 1.2,

employeewas sufiering from an occupational disease, the depa@%ZN W.2d 534(Ct. App. 1990)
mentmay upon its own motion, W'f[h or without hearingthin . Sub.(3) does not authorize LIRC to take administrative notice of anyréagew
3 years from the date of such findings, order or award, set asidigited to the record before the hearisgminer Amsoil, Inc. v LIRC, 173 Ws.

suchfindings, order or award, or the department may take sufhL54 496 N.w2d 150(Ct. App. 1992).

. g S The commission may not reject a medical opinion absent something in the record
actionupon application made within such 3 yearsiereafterand to supporithe rejection; countervailing expert testimony is not required in all cases.

after opportunity for hearing, the department midyn fact the Leistv. LIRC, 183 Ws. 2d 450515 N.w2d 268(Ct. App. 1994).
employesis sufering from disease arising out of tamployment,  Issuancef adefault order under sub. (1) () is discretiondyles of civil proce

indi i i i re do not apply to administrative proceedings. Nothing in the law suggests a
][n%ke new Endmgs an% award, or it may reinstate the prewoggfaultorder must be issued in the absence of excusable negtebaagh vLIRC,
Indings, oraer or award. 204Wis. 2d 154554 N.W2d 678(Ct. App. 1996)96-0470

(6) In case of disease arising out of the employment, therhecommission may natile on and consider issues on appeal that were Rot liti

i i i i indi gatedandmay not consider evidence not considered by the administrative law judge
departmenmay from time to time review its flndmgs’ order lessthe parties are allowed tofef rebuttal evidence. Mght v. LIRC, 210 Ws.

award,and make new findings, order or award, based on the fagi$sq 565 N.w2d 221(Ct. App. 1997)96-1024

regardingdisability or otherwise as they may then appéeris LIRC’s authority under s. 102.17 (1) (a) to control its calender and manage its inter

subsectiorshall not aect the application of the limitation in s. halaffairs necessarily implies the power to deny an applisanttion to withdraw

“anapplication for hearing. An appellafailure to appear at a hearing after a motion

102.17(4). to withdraw theapplication was denied was grounds for entry of a default judgment
History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 29195, 1979 c. 89278, undersub. (1) (a). Baldwin.\LIRC,228 Ws. 2d 601599 N.W2d 8(Ct. App. 1999),

355 1981 c. 921983 a. 981985 a. 831987 a. 1791989 a. 641997 a. 381999  98-3090

a.14, 2001 a. 372003 a. 1442005 a. 1722007 a. 185 LIRC’s application of sub. (1) (bp) was entitled to great weight deference. Beverly
Cross—reference: See also LIRC and BWD 80.05 Wis. adm. code. Enterprises. LIRC, 2002 WI App 23250 Ws. 2d 246640N.W.2d 51801-0970
Committee Note, 1971: The intent is to authorize the commission within its abso  To demonstrate bad faith under sub. (1) (B@laimant must show the absence of

lute discretion to reopen final orders on the basis of mistake or newly discovered aygasonable basis for denying benefits and the defeadartiviedge or reckless

dencewithin a period of one year from the date of such order where this is founddisregardof the lack of a reasonable basis for denying the claim. BrowtRC,

bejust. It is intended that the commission have authtsityrant or deny compensa 2003WI 142,267 Ws. 2d 31671 N.W2d 279 02-1429

tion, including the right to increase or to decrease benefits previously awgBiked. Becausesub. (1) (bp) specifically allows for the imposition of bad faith penalties

371-A] on an employer for failure to pay benefits, and because s. 102.23 (5) specifically
Interlocutoryorders issued by the department in woikeompensation cases are directsthe employer to pay benefits pending an appeal when the only issue is who
notres judicata. \&tsch vDILHR, 46 Ws. 2d 504175 N.W2d 201(1970). will pay benefits, an employer may be subject to bad faith penalties under sub. (bp),

tindependenirom its insurerwhen it fails to pay benefita accordance with s. 102.23

(5). Bosco VLIRC, 2004 W1 77272 Ws. 2d 586681 N.W2d 157 03-0662
enpub- (1) (d) does not prohibit determinations in excess of the highest medical
or statements of the reasons for reachingfareifit result or conclusion, particularly aSSessmerin evidence, but rather creates a presumption of reasonableness for
whenthe credibility ofwitnesses is involved. rinsamerica Insurance CoDILHR, ~ awardsthat fall within theprescribed range. The statute does not state that an award
54Wis. 2d 272195 N.W2d 656(1972). See also MervoshRC, 2010 Wi App ~ Outsideof the prescribed range is unreasonable andriatgwohibit DWD from set
36,324 Ws. 2d 134781 N.W2d 236 09-0271 ' ting minimum loss of use percentaggsadministrative rule. Daimler Chrysler v

The department could properly find no permanent disability in the case of a S‘JH?C' 2007 W1 15299 Ws. 2d 1 727 N.W2d 311, 05-0544 .
cessfulfusion of vertebrae and still retain jurisdiction to determine future disabilitﬁ/ Sub.(1) (bp)does not govern the conduct of the department or its agent and does
whendoctors testified that there might be futurieets. \érnon County vDILHR, ot impose any penalty on the department or its agent for bad faith conduct in
60 Wis. 2d 736211 N.W.2d 441(1973). admlr&l)'j‘ftenﬂgrgeg?mféjreg empfloyers fulnd. Sub. (1) (bp) constltltijgcs the excguswe

; N g ’ ; : the bad faititonduct of an employer or an insurance cariscause sub.

In a case involving conflicting testimony in which ttepartment reverses an remedcytor . - .
examiner'sfindings, fundamental fairness requires a separate statement by (bg) dot?]s not a?;pblyéof t_':ﬁ dﬁpartmsm%%gt,g{ dfes not prO\/tldi-.‘handexcltjswet
departmenexplaining why it reached its decision, as well as specifically setting fortfrmedyfor the agens bad faith. Moreoves. 102.81 (1) (@) exempts the departmen
in the record its consultation with the examiner witspect to impressions or conclu andits agent from paying an employee the statutory penalties and interest imposed

o o . ; on an employer or an insurance carrier for their misdeeds, but nothing in s. 102.81
gf;ﬂm(;gjag%g()ltg%&red|b|||ty of witnesseSimonton vDILHR, 62 Ws. 2d 1.2, (1) (a) exempts the department or its agent from liability for its bad faith conduct in

Sub.(5) is inapplicable if at the original hearing the examiner considered the po%o;;%sg%ggwsz\@s(}a;fggfzaslggher Bassett Services, Inc. 2007 WI3H)

bility of both accidental injury and injury caused by occupational diseastearedi Because the parties explicitly stated the only claim against the employer was for
the applicant peneflts. Murphy@lLHR, 63 Ws. 2d 2482,17 N'V,VZd 370(1974). accidentalinjury, the employer could not “know the clgas or claims” against it
An award will be dirmed if it is supported by any credible evidence. When thergcjydedan occupational disease claim. It never had an opportunity to be heard on
areinconsistencies or conflicts in medical testimdbis for the department ambt  «the propative force of the evidence adduced by both sides” as applied to the-occupa
the courts to reconcile inconsistencieBheodore Fleisnetnc. v DILHR, 65 Ws.  tiona| disease claim, or on the law applicabléhi® occupational disease claim, either
2d 317,222 l\_l.W2d 600(1974). . L . duringthehearing or in its brief to the commission. As such, the employer was denied
Theauthority granted under sub. (3) to modify the findings of a hearing examingith due process and a “fair hearing” under sub(g)L)Waste Management Incorpo
doesnot extend to the making of findings and an order on an alternative basis of liakitedv. LIRC, 2008 WI App 50308 Wis. 2d 763747 N.W2d 782 07-2405
ity neither tried by the parties nor ruled on by the examivérenanother basis of  Oncea permanent partial disabiliawvard is made, the workercompensation stat
liability is applicable, the examirierfindings must be set aside and an order directingtesprovide only limited provision for reopening. The statutes do not provide for the
thetaking of additional testimony entered, directing the examiner to make new fitdopeningof a final award two years after it is rendered in the event the employer
ingsas to the substituted basis. Joseph Schiitz Brewing. @iLKMR, 67 Ws. 2d  rehiresthe employee. Schreiber Foods, Ind.iRC, 2009 WIApp 40,316 Ws. 2d
185 226 N.W2d 492(1975). 516, 765 N.W2d 850 08-1977
Thedismissal of an application that wasither based upon a stipulation or eom
promisenor entered after a hearing was void. The original application was valj . .
thoughmade many years earliekohler Co. vDILHR, 81 Wis. 2d 1L, 259 N.w2d H.(b_Z.lg Alien dependents; payments through consular
695 (1977). officers. In case a deceased employee, for whose injury or death
Thedepartment is not required to make specific findings as to a defense tan@fbmpensatioﬂs payable, leaves surviving alien dependents—+esid

er’s claim, but it is better practice to either make findings or state why none w . . . .
made. Universal Foundry Co DILHR. 82 W, 2d 479263N W.ad 17201078).  11Q outside of théJnited States, the duly accredited consuli of

Commissionguidelines, formulated as internal standards of credibility in wisrker CEr Of the country of which such dependents are citizens or such
compensatiortases, are irrelevant éocourts review of the commissiomfindings.  officer’s designated representative residing within the state shall,

= M general fining by the depariment mples allfacts necossary o support i SXCEPIES Otherwise determined by the departmerthieole rep
finding not explicitly made may be inferred from other properly made findings aﬁ@sentat“{e_)f the dEQEaSQd employaed dependents in all rat
from findings that were not made if there is evidence that would support those fitgrs pertainingto their claims for compensation. The receipt by

ings. Valadzic v Briggs & Stratton Corpd2 Wis. 2d 583286 N.W2d 540(1979). g chofficer or agent of compensation funds and the distribution

Sub.(1) (bp) is constitutional. MessnerBriggs & Stratton Corgl20 Ws. 2d 127
353N.W.2d 363(Ct. App. 1984). thereofshall be made only upon order of the departmentpapd

An employer was penalized for denying a claim that was not “fairly debatablBi€Ntto such dicer or agent pursuant to any such order shall be
undersub. (1) (bp).Kimberly-Clark Corp. vLIRC, 138 Wss. 2d 58405 N.w2d 684  a full dischage of the benefits or compensation. Such consular

(Cts.lfbp’()z.l)l(?:é)g;)rénts the review commission exclusive authority to set aside findi officer or such dicer’s representativehall furnish, if reqUired by
dueto newly discovered evidence. The trial court does not possess that authcr)ﬁiﬁdepartmentv a bond to be approved bgdhditioned upon the

Hoppv. LIRC, 146 Ws. 2d 172430 N.W2d 359(Ct. App. 1988). proper application of all moneys received by such person. Before
To show bad faith under sub. (1) (bp) a claimant must show that the employer agiggthbond is dischzged, such consular fafer or representative

without a reasonablbasis for the delay and with knowledge or a reckless disreg : ; s - -
of thelack of reasonable basis for the del&jorth American Mechanical LIRC, aé'i‘lallflle with the department a verified account of iteens of his

157 Wis. 2d 801460 N.W2d 835(Ct. App. 1990). or her receipts and disbursements of such compensation. Such

Whenthe department reverses an exanigéindings and makes independen
findings, the latter should be accompanied by a memorandum opinion indinating
only prior consultation with the examiner and review of the record, but a statem
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consularofficer orrepresentative shall make interim reports to the (3) If upon petition for review the commissiorfiahs an

departments it may require. examiner’sorder interest at the rate of 7% per yearthe amount
History: 1977 c. 29 orderedby theexaminer shall be due for the period beginning on

) o the 21st day after the date of the examis@rder and ending on

102.195 Employees confined in institutions; payment thedate paid under the commiss®decision. If upon petition for

of benefits. In case an employee is adjudged insane or incompgyicial review under s102.23the court dfrms the commissios’
tent, or convicted of a felonyand is confined in a public institution decision interest at the rate of 7% per year on the amount ordered
andhas wholly dependenipon the employee for support a-perpy the examiner shall be due up to the date of the commission’
son, whose dependency is determined as if the emplos®e decision,and thereafter interest shall be computed unde(@ub.
deceased;ompensation payable during the period of the employ History: 1977 c. 1951979 c. 10s.60 (13) 1979 c. 2781981 c. 921983 a. 98
ee’'sconfinement may be paid to the employee an@thployees 1985a. 831993 a. 81

i i H Thedepartment can assess the penalty for inexcusable delay in making payments
dePendemsn such mannefor such time and in such amount a%riorto the entry of an ordefThe question of inexcusable delay is one of law and the

the department by order provides. courtsare not bound by the departmentinding as to it. Milwaukee County v
History: 1993 a. 492 DILHR, 48 Ws. 2d 392180 N.W2d 513(1970).

Thepenalty under sub. (1) does not bar an action for bad faith for failure to pay a

102.20 Judgment onaward. If any party presents a certifiedclaim. Coleman vAmericanUniversal Insurance C86 Ws. 2d 615273 N.w2d
: o 220(1979).

copy of _the aW&l’d to the circuit court _fOI’ any coyrttye court LIRC's application of sub. (1) was entitled to great weight deference. Beverly
shall, without notice, rendejudgment in accordance with theEnterprises. LIRC, 2002 WI App 23250 Ws. 2d 246640N.W.2d 51§01-0970
award. A judgment rendered under this sectiimall have the . , .
sameeffect as though rendered in an action tried @eigrmined 102.23 Judicial review. (1) (&) The findings of fact made

by the court, and shall, with likefett, be entered in the judgmentoy the commission acting within its powers shall, in the absence
andlien docket. of fraud, be conclusive. The order or awgrelnting or denying

History: 1995 a. 2242001 a. 37 compensationeither interlocutory or final, whether judgment has

“Award” under this section means award that has become final under s. 102.1Beenrendered on it or nots subject to review only as provided
(3). Warren v Link Farms, Inc123 Wis. 2d 485368 N.W2d 688(Ct. App.1985).  in this section and not under @27 or s.801.02 Within 30 days

L afterthe date ofin order or award made by the commission either

102.21 Payment of awards by municipalities. ~ Whenever riginally or after the filing of a petitiofor review with the depart
an award is made by the departmemtder this chapter or s. pentunder s102.18any party aggrieved thereby may by serving
66.191 1981 stats,, against any municipaltye person in whose g complaint as provided in pab) and filing the summons and
favorit is made shall file a certified copy thersath the munici  complaintwith the clerk of the circuit coudommence, in circuit
pal clerk. Within 20 days thereafteunless an appeal is takencoyrt an actioragainst the commission for the review of the order
suchclerk shall draw alrder on the municipal treasurer for the,, award, in which action the adverse party shall also be made a
payment of the award. If upon appeal such awardirsned in 1gefendant.lfthe circuit court is satisfied that a party in interest has
whole or in part the order for payment shall be drawn within 19senprejudicedbecause of an exceptional delay in the receipt of
daysafter a certified copy of such judgment is filed with the Prop&fcopy of anyfinding or orderit may extend the time in which an
clerk. If more than one payment is provided for in the award 8Etionmay be commenced by an additional 30 dayre proceed
judgment,orders shalbe drawn as the payments become due. Ngys shall be in the circuit court of the county where the pldintif
statuterelating to the filing of claims against, and the aUd't'ngesidesexcept that if the plainfifs a state agencthe proceed
allowing and payment of claims by municipalities shall agply jngsshall be in the circuit court of the county where the defendant

the payment of an award or judgment under this section.  resjdes. The proceedings may be brought in any circuit court if all
History: 1983 a. 195.6. partiesstipulate and that court agrees.
102.22 Penalty for delayed payments; interest. (1) If (b) In such an action a complaint shall be served waith

the employer or his or her insurer inexcusaiéfays in making authenticatecopy of the summons. The complaint need not be
ified, but shall state the grounds upon which a review is sought.

thefirst payment that is due an injured employee for more thang%' h - : ;
daysafter the day on which the employee leaves work as a restfif Viceupon a commissioner or agent authorized bycdremis
sionto accept service constitutes complete service on all parties,

of an injury and if the amount due is $500 or more pidngments
Jury $ butthere shall be left with the person so served as many copies of

asto which the delay is found shdle increased by 10%. If the .
employeror his or her insurer inexcusably delaysnaking the thesummons and complaint as there are defendants, and the com

first payment that is due an injured employee for more than fussionshall mail one copy to each other defendant.
daysafter the day on which the employee leaves work as a resul{€) Except as provided in pacm), the commission shall serve
of an injury the payments as to which ttielay is found may be its answer within 20 days after the service of the complaint, and,
increased by 10%. If the employer or his or her insurer inexcygthin thelike time, the adverse party may serve an answer to the
ably delays for any length of time in making any othayment complaint,which answer mayby way ofcounterclaim or cross
thatis due an injured employee, the payments as to which gmplaint,ask for the review othe order or award referred to in
delayis found may be increased by 10%Vhere the delay is thecomplaint, with the sameffect as if the party had commenced
chargeabldo the employer and not the insurer s102.62shall  aseparate action for the review thereof.
apply andthe relative liability of the parties shall be fixed and dis (cm) If an adverse party to the proceeding brought under par
chargedas therein provided. The department may also order {fa@is an insurance compartiie insurance company may serve an
employer or insurance carrier to reimburseagh®wloyee for any answerto the complaint within 45 days after the service of the
financechages, collection chges or intereswhich the employee complaint.
paidas a result of the inexcusable delay by the employer or insur (d) The commission shall make return to the court of all docu
ancecarrier mentsand papers on file in the mattaHl testimony that has been
(2) If the sum ordered by the department to be paid ipaidt taken,and the commissios’order findings, and award. Such
whendue, that sum shall bear interest at the rate of 10% per yeaturnof the commission when filed in ttudfice of the clerk of
The state isliable for such interest on awards issued againsttite circuit court shall, with the papers specified in869.15
underthis chapterThe department has jurisdiction to issue awarbnstitutea judgment roll in the action; and it shall not be neces
for payment oBuch interest at any time within one year of the dasaryto have a transcript approved. The action may thereupon be
of its order or upon appeal after final court determination. Sudroughton for hearing before the court upon the record by any
interestbecomes due from the date the examierder becomes partyon 10 days’ notice to the other; subject, howgaedthe pro
final or from the date of a decision the labor and industry review visionsof law for a change of the place of trial or the calling in of
commissionwhichever is later anotherjudge.
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(e) Upon such hearing, the court may confirm or set aside such LIRC decision is to be upheld unless it directly contravenes the wordsstéthe

. ; ; ,is clearly contrary to legislative intent, or is otherwise without a rational basis.
orderor award; and any judgment which may theretofore hag: " SoEY.Cre a0 Co. MLIRC, 226 Ws. 2d 778595 N.W2d 23(1999),

beenrendered thereon; but the same shall baside only upon 97-2747

the following grounds: An appeal under s. 102.16 (2m) (e) of a department determination may be served

L . . . undersub. (1) (b) orthe department or the commission. McDonougbepartment
1. That the commission acted without or in exa#sts POW  of Workforce Developmeng27 Ws. 2d 271595 N.W2d 686(1999),97-3711

ers. Unders. 102.23 (1) (a), judicial review &vailable only from an order or award
granting ordenyingcompensation. Judicial review by common law certiorari was
2. That the order or award was procured by fraud. not available for a claim that LIRC failed to act within the statutory time limitations
3. That the findings of fact by the commission do not suppondersub. (4), which would be subject to judicial review of any subsequentarder
the order or award awardgranting or denying compensation in that casielaM. LIRC, 2002 WI 72,
' 253Wis. 2d 426645 N.W2d 87Q 00-3548

(2) Uponthe trial of any such action the court shall disregardThe plaintiff complied with the requirement of sub. (1) that every adverse party be

; : e adea defendant by naming the defendaitsurer in the caption of the summons
any Irregl‘”amy orerror of the commission or the departmedrrnd complaint, which were timely filed and served even thougimsiieer was not

unlessit is made to dirmatively appeathat the plaintifwas dam  mentionedn the complaing body Selaiden vColumbia Hospital, 2002 W1 App 99,
agedthereby 253Wis. 2d 553644 N.W2d 690 01-2046
. . ub.(5) requires an employer to make payment diisabled employee pending
(3) The record in any case _Sha” be trgnsmltted to the deP%HSpeabfadate of injury defense &m occupational disease case when the emisoyer
mentwithin 5 days after expiration of the time for appeal from thi@bility is not disputecbn appeal and the only question is who will pay benefits.

i jopm  Boscov. LIRC, 2004 WI 77272 Ws. 2d 586681 N.W2d 157 03-0662
orderor JUdgment of the court, unless appeal shall be th Becauses. 102.18 (1) (bp) specifically allows for the imposition of bad faith penal

suchorder or judgment. tieson an employer for failure to pay benefits and because sub. (5) specifically directs
(4) Wheneveran award is made against the state the attorn@gemployer to pay benefits pending an appeal when the only issue is who will pay

. . . . efits, an employer may be subject to bad faith penalties urid.$8 (1) (bp),
generalmay bring an action for review thereof in the same man ependentrom its insurerwhen it fails to pay benefita accordance with sub. (5).

andupon the same grounds as are provided by(&yb. Boscov. LIRC, 2004 WI 77272 Wis. 2d 586681 N.W2d 157 03-0662

(5) Whenan action for review involves only the question of Judicial review of workmes’compensation cases. Haferman, 1973 WLR 576.
liability as between the employer and onenore insurance com . . .
paniesor as between several insurance companies, a party that 24 Remanding record. (1) Upon the setting aside of

beenordered bythe department, the commission, or a court to p&yy order or award, the court may recommit the controvansy
compensationis not relieved from paying compensation a mandthe record in the case to the commission for further hear

ordered. ing or proceedings, or it may enter the projpgigment upon the
(6) If the commissiors order or award depends on any fa(’I'ndingsof the commission, @ke nature of the case shall demand.

found by the commission, the court shall not substitute its-jud n abstract of the judgment entered by the trial court upon the

mentfor that of the commission as to the weight or credibility (JgFV'eWOf any order or award shall be made by the clerk of circuit
the evidence on any finding of fact. The conray howevey set courtupon the judgment and lien docket entry of any judgment

asidethe commissiors order or award and remand the cagbdo Wh'.Ch may have been rendered upon the order or awaah-_T
commissionif the commissiors, orderor award depends on amyscrlptsof the abstract may be obtained for like entry upon the judg

materialand controverted finding of fatttat is not supported by mentand lien dockets of the courts of cher couptles.
credibleand substantial evidence. (2) Atfter the commencemenf an action to review any award

History: 1973 c. 1501975 c. 199Sup. Ct. Order73 Wis. 2d xxxi (1976)1977  Of the commission the parties may have the record remanded by
c. 291977 c. 18%s.59, 135 1977 c. 195272, 447, Sup. Ct. Ordei83 Ws. 2d xiii  the court for such time and under such condition as they may pro

(210%718;13?77 szaoc(.gg 119782142-239&252 1983 a. 98122,538 1985 a. 831997 a. 187 \ide for thepurpose of having the department act upon the-ques

Judicial Council Committee’s Note, 1976The procedure for initiating a petition tion of approving or disapproving any settlementompromise
for judicial review under ch. 102 is governed by the provisions of s. 102.23 rather thh@tthe parties may desire to have so approved. If approved the

the provisions for initiating a civil action under s. 801.02. [Re Ordecegte Jan. 1, actionshall be at an end and judgment may be entered thpon

1977]
The fact that a party appealing from a DILHR order as to unemployment cor‘ﬂpprovalas upon an award. If not approvedideord shall forth

pensatiorlabeled his petition “undet27.15” [now 227.52], is immaterial since the With be returned to the circuit court and the action shall proceed
circuit court had subject matter jurisdiction. An answer by the department thaggif no remand had been made.

227.15[now 227.52] gave no jurisdiction amounted to an appearance, and the depart,. torv: 1975 c. 1471977 ¢. 291979 c. 2781995 a. 224

mentcould not later claim that the court had no personal jurisdiction because thé“IS ory: c. 147 c.29 c.278 a. 2z

appellanthad not served summons and complaint. LeeDILHR, 49 Wis. 2d 491

182N.W.2d 245(1971). 102.25 Appeal from judgment on award. (1) Any party

A finding of fact, whether ultimate or evidentiary still in itsessential nature a i i theyi
fact, whereas &onclusion of law accepts those facts, and by judicial reasoning restﬂggneved)y a judgment entered upon lew of any order or

from the application of rules or concepts of law to those facts whether undispute@twardmay appe_al therefrom within th_e time perioc_l SPeCiﬁEd
not. Kress Packing Co. Kottwitz, 61 Ws. 2d 175212 N.w2d 97(1973). 5.808.04 (1) A trial court shall not require the commission or any

A challenge to the constitutionality sdib. (1) was not sustained since it is manifes&aartyto the action to execute, serve or file an undertalimder

from the statute that the legislature intended to have the department be the real .
in interest and not a mere nominal partfunter v DILHR, 64 Wis. 2d 97 218 .%8.070!’ to serve, or secure approval of, a transcript of the notes

N.W.2d 314 (1974). of thestenographic reporter or the tape of the recording machine.
Whenthe claimant timely appealed an adverse woskesmpensation decision in The state is a party aggrieved under this subsection if a judgment

goodfaith, but erroneously captioned the appeal, the trial court abused its discreti i i i
Dy Cismissing the actionCruz v DILHR, 81 Ve, 24 442260 N-Wod 692(1978) - |5 entered upon the review confirming any order or award against

An employer whose unemployment compensation acdsurtt afected by the it. At any time before the case is set dOWf‘! for hea”ng in the court
commission'sletermination has no standing to seek judicial reviearnwell Per  Of appeals or the supreme court, the parties may havedbed
sonnelAssociates WILHR, 92 Ws. 2d 53284 N.W2d 706(Ct. App. 1979). remandedy the court tdhe department in the same manner and

An agency$ mixed conclusions of law and findingsfatt may be analyzed by ; ; ; ;
using2 methods: 1) the analytical method of separating law from fact; or @)ebie for the same purposes as prowded for remandlng from the circuit
cal or policymethod that avoids law and fact labels and searches for a rational b&@4rtto the department underi2.24 (2)
for theagencys decision. United WY of Greater Milwaukee WILHR, 105 Ws. 2d ;
o e agency . SeaeL AT 19201)_ (2) It shall be the duty dhe clerk of any court rendering a
A failure to properly serve the commissjmrsuant to sub. (1) (b) results in a juris d_eC|5|ona1fect|_ng _an a\_/vard of the Commlsspn to p_romptly- fur
dictional defect rather than a mere technical er@omez vLIRC,153 Ws. 2d 686 hishthe commission with a copy of such decision withoutgshar
451N.W.2d 475(Ct. App. 1989). History: 1971 c. 148Sup. Ct. Orde67 Wis. 2d 585774 (1975)1977 c. 29187,
Discretionaryreversal is not applicable to judicial review of LIRC orders under c.95 418 1979 c. 2781983 a. 219
102. There isno power to reopen a matter that has been fully determined under chjudicial Council Note, 1983:Sub. (1) is amended to replace the appeal deadline
102. Kwaterski vLIRC, 158 Wis. 2d 112, 462 N.W2d 534(Ct. App. 1990). of 30 days after service of notice of entry of judgment or award by the standard time
Whois an “adverse party” under sub. (1) (ajiscussed. Brandt LIRC,166 Wis.  specifiedin s. 808.04 (1), stats., for greater uniformifjhe subsection is further
2d 623 480 N.W2d 673(1992), Miller Brewing Co. MLIRC, 173 Wis. 2d 700495 amendedo eliminate the superfluous provisions for calendaring and hearing the
N.W.2d 660 (1993). appeal. [Bill 151-S]
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A court order setting aside an administrativéer and remanding the case tothe  (b) If a governmental unjirovides public assistance under ch.
administrative agency disposed of the entire matter in litigation andppeslable ; e ;
asof right. Bearns DILHR, 102 Ws. 2d 70306 N.W2d 22(1981). 49to pay medical costs or Ilv[ng expenses related toa claim under
this chapterthe employer or insurance carrier owing compensa

102.26 Fees and costs. (1) No fees may be chged bythe tion shall reimburse that governmental unit any compensation
clerk of any circuit court forthe performance of any serviceBWwardedor paid if the governmental unit has given the parties to
requiredby thischapterexcept for the entry of judgments and cefthe claimwritten notice stating that it provided the assistance and
tified transcripts of judgments. In proceedings to review an ordf cost of the assistance provided. Reimbursement shall equal
or award, costs as between the parties shall be in the discretioH'8f€sser of either the amount of assistance the governroeittal
the court, but no costs may be taxed against the commission.Providedor two—thirds of the amount of trevard or payment

(2) Unlesspreviously authorized by the departmentfee remainingafter deduction of attorney feasd any other fees or

may be chaged or received for the enforcement or collection Shis paragraph when making pavments unddog. 81
any claim for compensation, nor may any contract for tha HisFt)ory: 9198F1) c. 20391 1983 a. %7?9%/ 1985 a. 831989 a. 641993 a. 481
enforcemenor collection be enforceable when that feelusive  1997a. 191237 1999 a. 92005 a. 443. 265 2007 a. 20
of all taxable attorney fees paid or agreed to be paid for that
enforcemenbr collection, exceeds 20 percent of the amount a02.28 Preference of claims; worker 's compensation
which that claim is compromised or of the amowwarded, insurance. (1) Prererence. The wholeclaim for compensa
adjudgedpr collected, except that cases of admitted liability in tion for the injury or death of any employee or ayard or judg
which there is no dispute as toe amount of compensation duementthereon, and anglaim for unpaid compensation insurance
andin which no hearing or appeal is necesstry fee chajed premiums are entitled to preference in bankruptcy or insolvency
may not exceed 10 percent, but not to exceed $250, of the amqgsraiceedingss is givercreditors’ actions except as denied or-lim
at which that claim is compromised or of the amount awardefled by any law of this state or lize federal bankruptcy act, but
adjudgedor collected. The limitation as to fees shall apply to th#is section shall not impair the lie any judgment entered upon
combinedchages of attorneys, solicitors, representatives, anghy award.
adjusterswho knowingly combine their ffrts toward the  (2) ReQUIREDINSURANCE;EXCEPTIONS. (3) Duty to insue pay
enforcemenbr collection of any compensation claim. ment for compensation. Unless exempted by the department
(3) (a) Except as provided in pgb), compensation exceed underpat (b) or sub(3), every employeras described in $02.04
ing $100 in favor of any claimant shall be made payabkntd (1), shall insure payment for that compensation iniresurer
delivereddirectly to the claimant in person. authorizedo do business in thigtate. A joint venture may elect

(b) 1. Thedepartment may upon application of any interestd@ be an employer under this chaped obtain insurance for pay
partyand subject to suk) fix the fee of the claimargtattorney Mmentof compensation. If a joint ventutkat is subject to this

or representative and provide in the award for that fee to be pgitpteronly because the joint venture elected to be an employer
directly to the attorney or representative. under this chapter is dissolved and cancels or terminates its con

2. At the request of the claimant medical expense, witne@é‘ctt for Ehe i_nsgrance do,f ck?mpensegio_rtlhléndﬂslchiptirtmatll
feesand other chaesassociated with the claim may be orderefpnt venture is deemed to havéeetedwithdrawal, which sha
paid out of the amount awarded. eeffective on the day after the contract is canceled or terminated.

3. The claimant may request the insurer or self-insured (P) Exemption om duty to insie. The department may grant

employerto pay any compensation that is due the claimant %ntten order of exemption to an employer who shows itsfinan

depositingthe payment directly into an account maintainethiy _th?blillity Itlo pay the at?lwo_ur_lt of comdpensatiotn, agreels tqt;]et;;](_)rt
claimantat a financial institution. If the insurer or self-insured@ithfully all compensable injuries and agrees to comply with this

employer agrees to theequest, the insurer or self-insured:1aPterand the rules ahe department. The department may-con

employermay deposit the payment by direct deposit, electron%tion the granting of an exemption upon the emplty&rmish

fundstransfey or any other money transfer technique apprayed ing of satisfactory security tguarantee payment of all claims
the department. The claimant may revoke a request under Mr%dercompensatlon. The department may require that bonds or
{Rer personal guarantees be enforceable against sureties in the

tshueb i?]'::ﬁgngﬁ 22%_tlirr?seu?é/dp(racr)%/;)ollg;%?ppropnate written notice t(gamemanner as an award may be enforced. The department may

. L from time to time require proof dinancial ability of the employer
(c) Payment according to the directions of the award shall p ; ; e ;
tect the employer and the employsinsures or the uninsured t8 pay compensation. Argxemption shall be void if the applica

| Sund if licable f laim of i tion for it contains a financial statement which is false in any-mate
employersfund if applicable, from any claim of attorneyien. | respect. An employer who files an application containing a

(4) The chaging or receiving of any fee in violation of thisfalsefinancial statement remaissibject to pafa). The depart
sectionshall be unlawful, and the attorney or other person guilifentmay promulgate rules establishing an amount to begyetiar
thereofshall forfeit double the amount retained by the attorney @f an initial applicant for exemption under this paragraph and an
otherperson, the same to be collected by the state in an actioaffmual amount to be chged to employers that have been
debt,upon compllaint of the departmer]t.. Out of the sum recoverggemptedunder this paragraph.
the court shall direct payment to the injured party of the amount (¢) Revocation of exemptioriThe department, after seeking
of the overchage. the advice of the self-insurers council, may revoke an exemption

History: 1971 c. 1481975 c. 14%.54; 1975 c. 1991977 c. 291979 c. 2781985 -
a.83 1980 & 641993 a, 490492 1995 a. 2241998 & 92001 a. 372007 a. 185  Jrantedto an employer under pgb), upon giving the employer

stschageable under clii02 The department shall comply with

Cross—reference: See also DWD 80.43 Wis. adm. code. 10 days’ written notice, if the department finds that the employer
The only fee authorized to be paid to acigrk of court under sub. (1) is the fee financial COI_’IdItIOn is inadequate to pay its employees’ clalms for
unders. 814.61 (5), when applicablg6 Atty. Gen. 148 compensationthat the employer has received an excessive hum

. ) ber of claims for compensaticor that the employer has failed to

102.27 Claims and awards protected; exceptions.  dischargefaithfully its obligations according to the agreement
(1) Exceptas providedn sub.(2), no claim for compensation containedin the application for exemptioriThe employer may
shallbe assignable, but this provision shall néetfthe survival within 10 days after receipt of the notice of revocation, request in
thereof;nor shall any claim for compensation, or compensati@fyiting a review of the revocation lire secretary or the seere
awarded,or paid, be taken for the debts of the party entitlegary’s designee and the secretary or the secrstaggigneshall
thereto. review the revocation within 30 days after receipt of the request

(2) (a) A benefit under this chapter &ssignable under s. for review If the employer is aggrieved by the determination of
46.10(14) (e) 49.345 (14) (g)301.12 (14) (e)767.225 (1)L), thesecretary or the secretaylesignee, the employer maythin
767.513(3), or767.75 (1)or (2m). 10 days after receipt of noticef that determination, request a
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hearingunder s102.17 If the secretary or the secretarglesig sumethat a 25-year history of providing that financial and medi
needetermines that the employ@exemptiorshould be revoked, cal assistance is long—standing for purposes of this subdivision.
the employer shall obtain insurance coverage as requinddr 4. The religious sect to which the employee belongs has
par.(a) immediately upon receipt of notice of that determinatioggreedto provide the financial and medical assistance described
and, notwithstanding the pendency of proceedings UrEer in'sybd 3. to the employee and to the dependents of the employee
102.171t0 102.25 shall keep that coverage in force until anothgf the employee sustains an injury that, but for the waiver under
exemptionunder par(b) is granted. par.(a) 1, the employer would be liable for unde62.03
(d) Effect of insuring with unauthorized ingur An employer (c) An employee who has signed a waiver under@pd.and
who procures an exemption under p@) and thereafter enters g, affigavit under par(a) 2, who sustains an injury that, but for
into any agreement for excess insurance coverdt)ean inSurer hatwajver the employer would be liabfer under s102.03 who
not authorized to do business in this state shall report that-agrgéine time of the injury was a member of a religious sect whose
mentto the department immediatelyhe placing of such cover g vhqrizedrepresentative has filed arfidévit under par(a) 3.
ageshall not by itselbe grounds for revocation of the exemption, , 4on agreement under pé) 4.and who as a result of the injury
(3) PROVISION OF ALTERNATIVE BENEFITS. (&) An employer pecomes dependent on the religious sect for financiaineutical
may file with the department an application for exempfi@m  assistancegr the employes’ dependent, may requesh@aring
the duty to pay compensation under this chapter with respect{fders.102.17 (1)to determine if the religious sect has provided
any employee whaigns the waiver described in sulidand the  the employee and his or her dependents with a standard of living
affidavit described in sub@. if an authorized representative ofyngmedical treatment that are reasonable wienpared to the
thereligious sect tavhich the employee belongs signs tHedat  general standard of living and medical treatment for mendgers
vit specified in subd3. and the agreement described in subd. e eligious sect. If, after hearing, the department deterrtfiags
An application for exemption under this paragraph shall 'nd“%%e religious sect has not provided that standard of living or-medi
all of the following: . _ cal treatment, or both, the department may ditueereligious sect
1. Awritten waiver by the employee,df the employee is a to provide alternative benefits to that employee or hidhar
minor, by the employeand his or her parent or guardian of aljependentor both, in an amount that is reasonabieer the cir
compensatiominder this chapter other than the alternative bengumstancesyut not in excess of the benefits that the employee or
fits provided under pa(c). dependentcould have received under this chapter but for the
2. Anaffidavit by the employee oif the employee is a minor waiverunder par(a) 1.
by the employee and his or her parent or guardian statinththat 4y The department shall provide a form for the application for
employeeis amember of a recognized religious sect and that, 8Remptionof an employer under pdg) (intro.) the waiver and
aresult of the employeg'adherence to thestablished tenets or aijgavit of an employee under pga) 1.and2., theaffidavit of
teachingsof the religious sect, the employeecsnscientiously 4 ygjigious sect under pga) 3.and the agreement of a religious
opposedo accepting the benefits of any public or priviaBiF  gectynder par(a) 4. A properly completed form is prima facie
ancethat makepayments in the event of death, disabitiil age ¢\ jgenceof satisfaction of the conditions under f@) as to the
or retirement, or that makes payments toward the cost of er pfQ-ttar contained in the form.

videsmedical care, including any benefits provided under the fed (4) CLOSUREORDER. (a) When the department discovers an

eral social security ac42 USC 3010 1397f A
o . . .. uninsuredemployer the department may order the employer to
3. An afidavit by anauthorized representative of the re“g'ou%easa)perations until the employer complies with s

sectto which the employee belongs stating that the religieas : .
hasa long-standing history of providing its members whoome ~ (P) If the department believes thatemployer may be an unin
dependenon the support of the religious sect as a result of workdredemployey the department shall notify the employertiué

relatedinjuries, and the dependents of those members, with-a staleged violation of su2) and thepossibility of closure under
dard of living and medical treatment that are reasonable whEHS Subsection. The employer may request and shall receive a
comparedo the general standard of living and medtoatment Nnearingunder s102.17on the matter if the employer applies for

for members of the religious sect. ahearing within 10 days after the notice of the alleged violation
4. An agreement signed by an authorized representative oflt?léerved' . ) o
religioussect to which the employee belonggtovide the finan () After a hearing under pgb), or without a hearing if one

cial and medical assistance describeslihd.3. to the employee is hot requested, the department may issue an order to an employer
andto the employes’ dependents if the employee sustains 4@ cease operations orfiading that the employer is an uninsured
injury which, but for the waiver under subd., the employer employer.
would be liable for under €.02.03 (d) The department of justice may bring an action incamyt
(b) The department shall approve an application undefg)ar of competent jurisdictiodor an injunction or other remedy to
if the department determines that all of the following conditiogiforcethe departmenrt’order to cease operatiansder par(c).
aresatisfied: (5) EMPLOYER'SLIABILITY. If compensation is awarded under
1. The employee has waived all compensation under tikgs chapteragainst any employer who at the time ofdleident
chapterother than the alternative benefits provided undefgar hasnot complied with sul{2), such employer shall not be entitled
2. The employee is a member of a religious sect whose es@#{0 such award or any judgment entered thereon, to any of the
lishedtenets or teachings oppose acceptingtiveefits of insur  €xemptionsof property from seizure and sale on execution
anceas described in pafa) 2.and thatas a result of adherenceallowedin ss.815.18t0815.21 If such employer is a corporation,
to those tenets or teachings, the employee conscientimﬁ;ﬂ?omcers and_ directors thereof_shall be mdmdually and 10|ntly
opposesaccepting those benefits. and severally _Ila_ble for any portion of any such judgme_nt as is
3. The religious sect to which the employee belongsahageturnedunsatisfied after execution against the corporation.
long—establishethistory of providing its members who become (6) REPORTS BY EMPLOYER. Every employer shall upon
dependenon the religious sect as a result of work-related injuriggquesof the department report to it the number of employees and
andthe dependents of those members, with a standdidraf  thenature of their work and also the name of the insuraoce
andmedical treatment that are reasonable wdwmpared to the pany with whomthe employer has insured liability under this
general standard of living and medical treatment for mendferschapterand the numbeand date of expiration of such polidyait
the religious sect.In determining whether the religious sect hasre to furnish such report within 10 dafrem the making of a
a long-standing history oproviding the financial and medical requestby certified mail shall constitute presumptive evidence
assistanceescribed in this subdivision, the department shall prihatthe delinquent employer is violating s(B).
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(7) INSOLVENT EMPLOYERS;ASSESSMENTS.(a) If an employer injury or death. If the department pays or is obligated to pay a
whois currently or was formerly exempted by writtender of the claim under s102.81 (1) the department shall also have the right
departmentinder sub(2) is unable to pay an award, judgment igo maintain an action in tort against any other party for the employ
rendered in accordance withl€2.20againsthat employgrand ee’sinjury or death. Howeveeach shall give tthe other reasen
executionis levied and returned unsatisfied in whole opamt, ablenotice and opportunity to join in the making of such claim or
paymentdor the employes liability shall be made from the fundthe instituting of an action and toe represented by counsel. If a
establishedunder sub(8). If a currently or formerly exempted party entitied to notice cannot be found, the departnséal
employerfiles for bankruptcy and not less than 60 days dfi&r becomethe agent of such party for the giving of a notise
filing the department has reason to believe that compensation pgyuired in this subsection artide notice, when given to the
mentsdue are not being paid, tepartment in its discretion maydepartment,shall include an &flavit setting forth the facts,
make payment for the employer liability from the fund estab includingthe steps taken to locate such pafach shall havan
lishedunder sub(8). The secretary of administration shall proequalvoice in the prosecution of said claim, and any disputes aris
ceedto recover such payments from the employer or the emplgyg shall be passedpon by the court before whom the case is
er’s receiver or trustee in bankruptcgnd may commence anpending,and if no action is pending, then by a court of record or
actionor proceeding or file a claim therefdfhe attorney general py the department. If notice is given as provided in this subsec
shall appear on behalf of the secretary of administration in agyn, the liability of the tort—feasor shall be determined aalto
suchactionor proceeding. All moneys recovered in any Suf@artieshaving a right to make claim, and irrespective of whether
actionor proceeding shall be paid into the fund established un¢gmot all parties join in prosecuting such claim, the proceeds of
sub.(8). . suchclaim shallbe divided as follows: After deducting thesea

(b) Each employer exempted by written order of the depagonablecost of collection, one-third of the remainder shadirig
mentunder sub(2) shall pay into the fund established by §8p. eventbe paid to the injured employee or the emplapetsonal
asum equal to that assessed against each of the other such exeipRisentativer other person entitled bring action. Out of the
employersupon the issuance ah initial order The order shall pajanceremainingthe employerinsurance carrieor, if applica
providefor a sumsuficient to secure estimated payments of thgje uninsured employers fund shall be reimbursed for alt pay
insolventexempt employer due for the period up to the date of thgasntsmade by it, or which it may be obligated to make in the
orderand for one year following the date of the order and to p@ture, under this chapteexcept that it shall not be reimbursed for
the estimated cost of insurance carrier or insurance sengee Orany nayments made or to be made und&2.18 (1) (bp)L02.22
nizationservices un_depar (c). Payments or_de_red to be made t 02.35(3), 102.57 or 102.60 Any balanceremaining shall be
the fund shall be paid to the department within 30 days. If-adgjsiqto the employee or the employegersonal representatioe
tional moneys are requiredyrther assessments shall be madgi,erperson entitled to bring action. If both tployee or the
basedon orders of the department with assessment prorated on loyee’spersonal representative or other person entitied
basisof the gross payroll for this state of the exempt emp]oyeHring action, and the employezompensation insureor depart
reportedto the department for the previous calendar year fﬂ{ent,join in the pressing of said claim and are represented by
unemploymeninsurance purposes under &08. 1f the exempt . nse|the attorney fees allowed as a part of the costs of eollec
employeris not coveredinder ch108, then the department shall

determinethe comparable qross pavroll for the exe lover tion shall be, unless otherwise agreed uplrided between such
If payment of anyfssessmgent mgdé under this sugTsEepctign is attorneysas directed by th.e court or by t.he department. A settle
madewithin 30days of the order of the department, the attorn ntof any 3rd—party claim shall be void unless said settlement

the distribution of the proceeds thereof is approved by the
generalmay appear on behalf of the state to collect the assessm S‘rtbefore whom the action is pending and if no action is-pend

(c) The department may retain an insurance carrier or-inS}gg then by a court of record or by the department.

anceserviceorganization to process, investigate and pay vali (2) In the case of liability of themployer or insurer to make

g?gpos\}iggdeucﬁggregggbg@h service shall be paid from the fun;qaymentinto the state treasury underl92.490r 102.59 if the

(8) SELF-INSURED EMPLOYERS LIABILITY FUND. The moneys injury or death was due to the actionable act, neglect or default of

N . a 3rd party the employer or insurer shédlhve a right of action
paidinto the state treasury under s, together with all accrued , ainshe 3rd party to recover the sum so paid into the state trea
interest,shall constitute a separate nonlapsfbled designated as

the self-insured employers liability fund. Moneys in the fund m SHry.which right may be enforced either by joining in the action

> X Phentionedin sub (1), or by independent actionContributory
be expended only as provided in26.445 (1) (sand may not be : Y -
usedfor an other purpose of the state. negligenceof the employee because of whose injurgleath such

History: 1973 c. 150Sup. Ct. Orde67 Ws, 2d 585774 (1975)1975 c. 143s, P2@ymentwas made shall bar recovery if such negligence was
23,54,1975 c. 1991977 c. 1951981 c. 921983 a. 981985 a 831987 a. 1731989 greaterthan the negligence dfie person against whom recovery
a.64 1991 a. 851993 a. 811995 a. 17, 1097 a. 3839, 2003 a. 332005 a. 172 s sought, and the recovery allowed the employer or insurer shall

%‘;ﬁfﬂﬁ:'gg‘;ﬁﬁﬁ :éi?r:?ewn?o?gfl?a(gg?g).?gq\ij\?rse;sag?é;%(lj;erto pmvige diminished in proportion to the amount of negligence attributa
coveragdor everyemployee in all possible employment situations. Substantial co e to SU_Ch 'nlurEd_or deceased employee. Any action brought
pliancewith sub. (2) (a) is not siigient. This provision does not violate due processunder this subsection maypon order of the court, be consoli

Statev. Koch, 195 Ws. 2d 801537 N.W2d 39(Ct. App. 1995)94-1230 datedand tried together with any action brought under &Ljb.

102.29 Third party liability . (1) The making of claim for _ (3) Nothingin this chapter shall prevent an employee from

compensatioragainst an employer or compensation insurer f&King the compensation that the employee may be entitled to
theinjury or death ofin employee shall notfatt the right of the underthis chapter and also maintaining a cadtion against any
employee the employes’ personal representative, or other-pePhysician.chiropractorpsychologist, dentist, physiciassistant,
sonentitled to bring action, to make claim or maintain an actigifivancedractice nurse prescrib@r podiatrist for malpractice.

in tort against any other party for such injury or death, hereinafter(4) If the employer and the 3rd partye insured by the same
referredto as a 3rd party; nor shall the making @laim by any insurer,or by the insurers who are under common contha,
suchperson against a 3rd party for damages by reason of an ingiyployer’sinsurer shalpromptly notify the parties in interest and
to which ss102.03to 102.64are applicable, or the adjustment ofhe department. If the employer has assumed the liabilitjief
any such claim, déct the right of the injured employee or the3rd party it shall give similar notice, in default of which any settle
employee’sdependents to recover compensation. 8ineloyer mentwith an injured employee or beneficiary is void. This-sub
or compensation insurer who shall have paid obigjated to pay sectiondoes not prevent the employer or compensation insurer
a lawful claim under this chapter shall have the same right to mdkem sharing in the proceeds of any 3rd—party claim or action, as
claim or maintain an action in tort against any other party for susbtforth in sub(1).
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(5) An insurer subject to suk4) which fails to comply with unders.102.077as an employee of the school district or private
the notice provision of that subsection and whiafis to com  schoolfor purposes of this chapter and who ma&edaim for
mencea 3rd—party action, within theygars allowed by 893.54 compensatiomnder this chapter may make a claim or maintain an
may not plead that $93.54is a bar in any action commenced byactionin tort against the employer that providbd work training
theinjured employee under this section againstsamh 3rd party or work experience from which the claim arose.
subsequenio 3 years from the date of injuiyut prior to 6 years  (gm) No participantin a community service job under s.
from such date of injuryAny recovery in such an actionlisited 49 147(4) or a transitional placement under$.147 (5)who,
to the insured liability othe 3rd party In any such action com |;nders.49.147 (4) (chr (5) (c), is provided workes compensa
mencedby the injured employee subsequent to the 3—year perighy, coyerageny a Wsconsin works agenegs defined under s.
theinsurer of the employer shall forfeit all right to participste 44 o0q (9) and who makes a claim for compensation under this
such action as a complainant and to recover any payments mgdle,omay make a claim or maintain an action in tort agdinest
under this ChaP‘er ) employerwho provided the community service job or transitional
‘ 6 @ rl]nlthls Subsetﬁ'f;f?‘lempqlfafy help ?jgent?]y” pieans Splacementrom which the claim arose.
emporaryn€lp agency that isrimarily €ngaged in the business (8r) No participant in good stamp employment and training
of placing its employees with or leasing its employeemtather programunder s49.79 (9who, under s49.79 (9) (a) 5.is pro

employeras provided in s102.01 (2) () vided workers compensation coverage by the departnoént
claim for compensation may make a claim or maintain an actﬁw@althservices or by a wconsin Wrks agencyas defined in s.

. omp f the f |3|/ o 99 001 (9) or other provider under contract with the department
In tort against any of the following: of health services or a county department undé6.215 46.22

1. Any employer thatompensates the temporary help agengy 46 23 or tribal governing body to administer the food stamp

for the employes services. _ employmentand training program and who makes a claim for
2. Any other temporary help agency that is compensated compensatiomnder this chapter may make a claim or maintain an
that employer for another employseervices. actionin tort against the employer who provided émeployment

3. Any employee of that compensating employer or of thahdtraining from which the claim arose.
othertemporary help agencynless the employee who makes a (9) No participant in a work experience component of a job
claim for compensation would have a right undeiG2.03 (2)0  opportunitiesand basic skills program who, unde#8.193 (6)
bring an action against the employee of the compensatifg 1997 stats., was considered to be an employee of the agency
employeror the employee of the other temporary help agencyy ministeringthatprogram, or who, under 49.193 (6) (a)1997
the employees were coemployees. stats.was provided workés compensation coverage by the-per
(c) No employeef an employer that compensates a temporagsn administering thework experience component, and who
helpagency for another employsaervices who makes a claimmakesa claim for compensation undis chapter may make a
for compensation may makeckim or maintain an action in tort cjajm or maintain an action in tort against the employer whe pro
againstany of the following: videdthe work experience from which the claim arose. This sub
1. The temporary help agency section does not apply to injuries occurring after Febru
2. Any employee of the temporary help agenayless the ary 28, 1998.
employeewho makes a claim for compensation would have a (10) A practitioner who, under £57.03 is considered an
right under s102.03 (2)to bring an action against the employe@mployeeof the state for purposes of worlecompensation cev
of the temporary help agency if the employees were coemployggggewhile providing services on behalf of a health care fagility
(6m) (a) Noleased employee, as defined in@2.315 (1) (g) the department of health services, or a local health department
who makes a claim for compensation may make a claim or-maifuring a state of emgencyand who makes a claim for compensa

tain an action in tort against any of the following: tion under thichaptemmay not make a claim or maintain an action
1. The client, as defined in $02.315 (1) (k)thataccepted in tort against the health care facilidepartment, or locddealth
the services of the leased employee. departmenthat accepted those services.

2. Any other employee leasing compamg defined in s.  (11) No security oficer employed by the department of mili
102.315(1) (f), that provides the services of another leasedry affairs who is deputed under%9.26 (4m)who remains an
employeeto the client. employeeof the state for purposes of workecompensation cev

3. Any employee of thelient or of that other employee leas eragewhile conducting routine external security checks around
ing companyunless the leased employee who makes a claim foilitary installations in this state, and who makes a claim forcom
compensationwould havea right under s102.03 (2)to bring an pensatiorunder this chapter may make a claim or bring an action
actionagainst the employee of the client or the leased employedort against the county in which the securitfjoefr is conduct
of the other employee leasing company if the employees and routine external securighecks or against the shedf under
leasedemployees were coemployees. sheriff who deputed the securityfickr.

(b) No emp|0yee of a client who makes a claim for CompensaHistoryZ 1975 c. 145s.24,54; 1977 c. 1951979 c. 323.33; 1981 c. 921985

. . o A . 2.83s.44; 1985 a. 333.253 1987 a. 1791989 a. 641995 a. 17, 289, 1997 a. 38
tion may make a claim or maintaém action in tort against any of {599 2 914: 2001 a. 1637 2003 a. 1442005 a. 96172, 253 2007 a. 25,2645

thefollowing: 9121(6) (a) 2007 a. 97185 2009 a. 42154
1. An employee leasing company that provides the service$lOTE: See caseannotated under 102.03 as to the right to bring a 3rd—party
of a leased employee to the client. action against a coemployee.

. In a 3rd-party action under s. 102.29, safe place liability under s.11€dnhot
2. Any leased employee of the employee leasiogipany peimposed on dicers or employees of the employdFheir liability must be based
unlessthe employee who makes a cldion compensation would on common law negligence. PitrowskiTaylor, 55 Wis. 2d 615 201 N.w2d 52

havea right under s102.03 (2)to bring an action against the(1972):

: embersof a partnership are employers of the employees of the partnership. An
Ieasedemployee ithe employee and the leased employee Weé%loyeecannot bring a 3rd—party action against a member of the employing part

coemployees. nership. Candler vHardware Dealers Mutual Insurance G@.Ws. 2d 85 203
(7) No employee who is loaned by his or her employer f&-2d659(1973).

: Liability of a corporate diter in a 3rd—party action must derive frauots done in
anotheremployer and who makes a clafion compensation under the capacity of coemployee, not as a corporafeeef and supervisor Kruse v

this chapter may make a claim or maintain an action in tort agaig&tieves1 Wis. 2d 421213 N.W2d 65(1973).
the employer who accepted the loaned emplaysetvices. Sub.(1) provides attorney fees are to be allowed as “costs of collection” and, unless

: : otherwiseagreed upon, are to be divided between the attorneys for both the employee
(8) No student of a pUb“C school, as described 15.01 (1) andthe compensation carrier pursuant to court direction. Diedridirtford Acct

or a private school, as defined in145.001 (3r) who is named dent& Indemnity Co.62 Ws. 2d 759216 N.W2d 193(1974).
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Thewords “action commenced by the injured employee” in sub. (5) also encom An insurer had no right to reimbursement from legal malpractice settlgment
passthebringing of wrongful death and survival actions. Ortmablensen & John ceedsarising from a failure téile an action for a work related injurfrhe employeg’

son,Inc.66 Ws. 2d 508225 N.W2d 635(1975). injury from the malpractice was the loss of a legal right not a physical.iffmjth
The6-year limitation on 3rd—party actions for wrongful death provided in sub. (8) Long, 178 Ws. 2d 797505 N.W2d 429(Ct. App. 1993).

doesnot deny 3rd—party defendants equal protection although other wrotegiihl Damagedor a childs loss of a paremst'society and financial support are not subject

defendantsire subject to the s. 893.205 (2) 3-year limitation. Ortmdansor&  to allocation under sub. (1). Cummingsdawitter, 179 Ws. 2d 408506 N.w2d

Johnson, Inc66 Ws. 2d 508225 N.W2d 635 (1975). 750(Ct. App. 1993).

The extra—hazardous activity exception did not apply to an employee of a generafhe traditional 4-prongSeamantest for determining whether a person was a
contractoiwhowas injured while doing routine work in a nuclear power plant. Snideéfoanedemployee” subject to the exclusive remedy provisions of this chapter applies

v. Northern States Power G&ll Ws. 2d 224260 N.W2d 260(1975). to temporaryemployees not covered by sub. (6). Bauernfeirgell, 190 Ws. 2d

A “business pursuit” exclusion in a defendant coemplayleemeownes policy 701, 528 N.W2d 1(1995).
did not ofend publicpolicy. Bertler v Employers Insurance of aMsau86 Wis. 2d Pecuniarydamages recovered in a 3rd—party wrongful death action are subject to
13,271 N.W2d 603(1978). distributionunder this sectionJohnson vABC Insurance Cdl93 Wis. 2d 35532

Thatsub. (2) denies 3rd-party tort—feasors the right to a contribution action agaiNstv.2d 130(1995).
anegligent employewho was substantially more at fault does not render the statutean insurer is entitledo reimbursement under sub. (1) from an emplaysettie
unconstitutional.Mulder v Acme-Cleveland Cor(@5 Ws. 2d 173290 N.W2d 276 mentwith his or her employer when the empldgarasis for liability is an indemnifi

(1980). cationagreement with a 3rd—party tort—feaséfoulihan v ABC Insurance Cdl98
Theright to share in a jury award was not dependent on participation in the pwis. 2d 133 542 N.W2d 178(Ct. App. 1995)95-0662

secutionof the underlying action. GuyetieWest Bend Mutual Insurance CkD2 Sub.(5) extends the statute of limitations only when s. 893.54 is the applicable stat

Wis. 2d 496 307 N.w2d 311 (Ct. App. 1981). ute; it does not extend the statutenbther state when it is applicable under s. 893.07.

The provision by an employer of alleged negligent medical care to an employBeatsub. (5) only applies to cases subject to thigc@#sin statute is not unconstitu
injuredon the job by persons employed for that purpose did not subjestiiieyer tional. Bell v. Employers Casualty C&98 Ws. 2d 347541 N.W2d 824(Ct. App.
to tort liability for malpractice. Jenkins $abourin104 Ws. 2d 309311 N.w.2d  1995),95-0301
600(1981). TheSeamaroaned employee test has 3 elements but is often miscast béwuse
An award forloss of consortium is not subject to the distribution formula undegeamarcourt indicated that there are four “vital questions” that must be answered.
sub.(1). DeMeulenaere Uransport Insurance C16 Ws. 2d 322342 N.W2d 56  The3 elements are: 1) consent by the employee; 2) entry by the employee upon work
(Ct. App. 1983). for the special employer; and 3) power in the special employer to control details of
The trial court exceeded its authority under sub. (1) by applying an alternatithee work. When an employee of one employer assists the employees of another
allocationformula without the consent of all the parties. An award for pain and s&mployeras a true volunteea loaned employee relationship does not result. Borne
feringis subject to allocation under sub. (1), but an awardspwase for loss of cen manv. Corwyn Tansport, Ltd212 Ws. 2d 25567 N.W.2d 887(Ct. App. 1997),
sortiumprior to the employes’death isiot. Kottka vPPG Industries, Ind30 Ws.  96-2511
2d 499 388 N.W2d 160(1986). Theallocation of a settlement to various plafstéannobe contested by an insurer
The distribution scheme under sub. (1) renders common-law subrogatien piho defaults at the hearing to approve the settlemantinsurer does not lose its
ciplesinapplicable. Martinez.\Ashland Oilnc.132 Ws. 2d 1,390 N.Ww2d 72(Ct. ~ rightto share in the proceeds by defaulting, but it does forfeit its right to object to the
App. 1986). applicationof settlement proceeds s$pecific claims. Herlache Blackhawk Colk
When there are competing claims for inficient insurance proceeds and oneSionRepairinc.215 Ws. 2d 99572 N.W2d 121(Ct. App. 1997)97-0760
claimis subject to sub. (1) allocation, while the other is not, the formula set forth inln a 3rd—party action filed bgn insurer under sub. (1), the insurer has the right to
this case is to be followed. BrewerAuto—-Ownerdns. Co.142 Ws. 2d 864418  maintainan action for payments it has made or will make to the employemking
N.W.2d 841(Ct. App. 1987). aclaim for all of the employees’ damages, including painsaféring. Thresher
The*“dual persona” doctrine is adopted, replacing the “daghcity” doctrine. A mensMutual Insurance Co..\Page,217 Ws. 2d 451 577 N.w2d 335(1998),
3rd-partymay recover from an employer only when the employeopasated ina 95-2942 o o ) )
distinctpersona as to the employee. HenninGeneral Motors Assembly43 Wis. A variety of factors indicated that a pastylarticipation in an actioconstituted
2d 1, 419 N.w2d 551(1988). “pressing”a claim under this section. Zentgraffhhe Hanoveinsurance Co. 2002
Unless he or she isfafmatively negligent with respect to the claimant, a persorW' App 13'2“50 Ws. 2d 281640 N.W2d 171 01-0323
who employs an independent contractor may not be held vicariously liable to nderthe “dual personadoctrine, the employ&s second role must be so unre

h ; ! ; ]
i ) i I 43 Ws. Ea edto its role as an employer that it constitutes a separate legal person. St. Paul Fire
ind g?gl";l”',;?\?{,;ad°‘§§5gg§g;¥ees wgner vContinental Casualty Ca43 Ws. ¢ arine Insurance Co. Keltgen, 2003 W1 App 5260 Ws. 2d 523659 N.W2d

T . - 02-1249
The legal distinction between a corporation/employer and a partnershlp/landlgp " ” e ; :
thatleasedthe factory to the corporation, although both entities were composed.of dtgmpfgaréhiﬁeagﬁg‘;% rfg“;gﬁi%qsemglgﬁrlgh;ﬂ%‘iﬁz gﬁv‘?&glogﬁg ?",")'th
the same individuals, eliminated the partners’ immunityiraviduals under the ployer2) ploy! ploys '

ivi ; i ; P ; ; the 2nd employer compensates the first employer for the empioseriices. Plaee
S);%ILIJEssl\sn%%o\(/:\}gnSJogznfgyg,\?r\}sgdm;gﬁg?gg%g. ;l-%%sge)d premises. Couillard v mentturns not on the physical proximity of the employee to an emplbyeupon
In structured settlement situations, the “remainder” under sub. (1) from \wtnichthe purpose of the employeaivork. It is a matter of whose work the employee is per

: > e . orming, not where the work is being performed. Control requsoese evidence of
employeemust receive the first one-third is the remainder of the front payment affef jisionor specific direction concerning the employeeily activities. Peronto

ggdz%t'ﬁg%f ,310\'/'55302'14%°ét5- ASk'fg‘ggg' Employers Mutual Casualjo.158 Ws. |, "caseCorporation, 2005 WI App 3278 Ws. 2d 800693 N.W2d 133 04-0846
2 : (_ L. App. )- ) Any activitiesthat the attorney takes to bring the claim to court on behalf of his or
Sub.(6) does not require a temporary employer to control or have the rightto c@@r cjient, as enumerated ifientgraf constitute a cost of collection amenable to
trol the details of the work being performed. The temporary employer need only cRfxoveryunder sub. (1)Sub. (1) does not require a workecompensation attorney
trol the work activities of the temporary employee; it need not have exclusive confgolemonstrate that his or her activities substantially contributed to obtaining recov
overthe employes work. Gansch.\Nekoosa Papers, Ind58 Ws. 2d 743463 gry from the third partyor that the activities were taken on behalf ofaheployee,
N.W.2d 682 (1990). . in order to join in the pressing of a claim. AndersoM8I Preferred Insurance Cem
An employees cause of action created by a 3rd—pamggligence does not relate pany,2005 WI 62281 Ws. 2d 66697 N.W2d 73 03-1880
backto the initial work injury but creates a separate cause of action; the cause offhe deduction for costs of collection under s().must be reasonable. The circuit
actionand the employés rights of subrogation accrue at the time ofdtte-party  courtmust consider all of the circumstances to determine whatbentingency fee
negligence.Sutton vKaarakka159 Ws. 2d 83464 N.W2d 29(Ct. App. 1990).  figure is reasonable and look to the factorS®R 20:1.5(ajhathelp determine the
A parent corporation can be liable to an employee of a subsidiary as a 3rd—pegfsonableness an attorneys fee. For hourly attorney fees the court must follow
tort-feasomwhen the parent negligently undertakes to render services to the-subtié lodestar approach under which the circuit court must first multiplyetigonable
iary that theparent should have recognized were necessary for the protection oftb@&rsexpended by a reasonable riden make adjustments using 8€R 20:1.5(a)
subsidiary’semployees. Miller vBristol-Myers,168 Ws. 2d 863485 N.W2d 31  factors. The sum of all the attorneys’ reasonable feescasts maybut need not,
(1992). equala reasonable cost of collection. The court must evaluate the total cost ef collec
Rights under sub. (1) are not a type of subrogation, but provide a direct caustiosfand determinevhether that sum is reasonable, in light of, among other things,
action. Campion vMontgomery Elevator CA.72 Ws. 2d 405493 N.W2d 244(Ct.  therecovery Anderson vMSI Preferred Insurance Compa@@05 WI 62281 Wis.
App. 1992). 2d 66,697 N.w2d 73 03-1880
An insurer must be paid under sub. (1) in a 3rd—party settlemean fojury that The pro rata distributiofiormula undeBrewer 142 Ws. 2d 864 applies whenever
it concluded was noncompensable but was consequential to the original hghry theinsurance proceeds are irf&iént to satisfy all claims regardles$the reason
sonv. Rothering174 Wis. 2d 296496 N.W2d 87(1993). for that insuficiency, including a settlement by the parties. Allocating a dispropor
A workers compensation insurer cannot bring a 3rd-party action against gfateamount of the total settlement to claims that are exempt from sub. (1)-circum
insurerwho paid a claimant under uninsured motorist coverage; uninmwteist ~ Ventslegisiative intent. Th&rewerformula prevents the partimm using settle

i i i I i ions. Berna-M mentas an end-run around the purposes of the warkempensation scheme.
33;2;3197‘34'f,ucs?';‘[,agguﬂgg‘,quzgefg'f('}ggsy),ap"“m actions. Bemna-Mork v =00 Advance Finishingechnologyinc, 2005 WI App 70280 Ws. 2d 743695

. : "y . N.W.2d 856 04-0877

Sub.(1) does not require an interested party receiving notice of ars@nerpal : . .
claimto( g)ive a reciprogal notice to the paﬁynr%aking thg claim in order to sF;mrg in _Problemsn 3rd—party action procedure under Wisconsin workes compensa
settlemenproceeds. Elliot MEmployers Mut. Cas. C&76 Ws. 2d 410500 N.w2d ~ tion act. Piperé0 MLR 91. ]
397 (Ct. App. 1993). Impleadinga negligent employer in a third—party action when the employer has

The“dual persona doctrine” that allows an employee to sue an emploiget in Providedworkmans compensation benefits. 1976 WLR 1201.
whenthe employer was acting in a persona distinct fitsramployer persona is avail Productliability in the workplace: The ffct of workers’ compensation on the
ableto a temporary employee subject to sub. (6). Melz€owper Industries, Inc. rightsand liabilities of 3rd parties. &isgall. 1977 WLR 1035.

177 Ws. 2d 609503 N.W2d 291(Ct. App. 1993). Preoccupatiomith Work Defense to Contributory Negligence. Parleds.Aaw.
Third—partyclaims under sub. (1) include wrongful death actions; settlement priglay 1995.

ceedsare subject to allocation under sub. (1). Stolp@wens-Corning Fibgtass Worker’s Compensation Act No Longer Protects Against Employrbéstrimi-

Corp.178 Wis. 2d 747505 N.w2d 157(Ct. App. 1993). nationClaims. Skinner Wis. Law March 1998.
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102.30 Other insurance not affected; liability of  underthis chapter unless the departmgmcifically consents by
insured employer . (1) This chapter does notfa€t the oga- written order to the issuance of a contract providing divided insur
nizationof any mutual or other insurance company or the right ahceor partial insurance.

the employer to insure in mutual or other compaagnssuch  (c) 1. Liability under s102.35 (3)is the sole liability of the
liability or against the liability for the compensatiprovidedfor  employer,notwithstanding any agreement of the parties to the
by this chapter contrary.

(2) An employer may providey mutual or other insurance, 2. An intermediate agency or publisher referred to 198.07
by arrangement with employees or otherwise, for the paymeni#) may under its own contraaf insurance, cover liability of
thoseemployees, their families, their dependents or their fep@mployeess defined in sL02.07 (6)or an intermediate or inde
sentatlvespf sick, _aCC|dent or death benefl_tsa_d_dltlon to the pendeninews agengyif the contract of insurance of tpeblisher
compensatiorprovided under this chapterLiability for com  or intermediate agency is endorsed to cover those persons. If the

pensatioris not afected by any insurance, contribution or othepublisherso covers, the intermediate or independent news agency
benefitdue to or received by the person entitled to that compengaednot cover liability for those persons.

tion. o _(d) A contract procured to insure a partnersinigy not be

~ (3) Unless an employee elects to receive sick leave benefitgihstruedo cover the individual liability of the members of the
lieu of compensation under this chapiésick leave benefits are partnershipin the course of a trade, business, profession or
paid during the period that temporary disability benefitsge  occupationconducted by them as individuals. A contrpat
able, the employershall restore sick leave benefits to theuredto insure an individual may not be construed to cover the
employeein an amount equal in value to the amount payabjigbility of a partnership of which the individual is a member or to

underthis chapter The combination of temporary disability benecoverthe liability of the individual arising as a member of any
fits and sick leave benefits paid to the employee magxweted partnership.

the employees weekly wage. (dL) A contract procured to insure a limited liability company

(4) Regardlessof any insurance or other contract, amnaynot be construed to cover the individual liability of the mem
employeeor dependent entitled to compensation under this-chajers of the limitediability company in the course of a trade, busi
ter may recover compensation directly from the employer am@ss profession or occupation conducted by them as individuals.
may enforce in the persanbwn name, in the manner provided i contract procured to insure an individual may not be construed
this chapterthe liability of any insurance company which insuregb cover the liability of a limited liability company of which the
the liability for that compensation. The appearance, whether ggitlividual is a member or to cover the liability of the individual
eralor special, of any such insurance carrier by agent or attorngisingas a member of any limited liability company
constituteswaiver of the service of copy of application and of )" An insurer who provides a contract under (grshall file
noticeof hearing required by 402.17 the contract as provided in 626.35

(5) Paymenif compensation under this chapter by either the (2) (a) No party to a contract of insurance may cancel the con

employeror theinsurance company shall, to the extent thereqf,ctyyithin the contract period or terminate or not renewctre
barrecovery against the other of the amount so paid. As betwgepnon the expiration date until a notice in writisgiven to
the employer and the insurance compapgyment by either the ,q ther party fixing the proposed date of cancellation or declar
employeror theinsurance company directly to the employee Qf g that the partyntends to terminate or does not intend to renew
the person entitled to compensation is subject to the condltlonsqu policy upon expiration. Except as provided in. ga), when
thepolicy. _ _ aninsurance company does not renew a policy pgairation,

(6) Thefailure of the assured to do or refrdiom doing any  the nonrenewal is not fctive until 60 days after the insurance
actrequired by the policy is not availablette insurance carrier companyhas given written notice of the nonrenewal to the insured
as a defenseagainst the claim of the injured employee or themployerand the department. Cancellation or termination of a
injured employees dependents. policy by an insurance company fany reason other than nonre

(7) (a) The department may order direct reimbursement os¢walis not efective until 30 days after the insurance company
of the proceeds payable under this chapter for payments mheegiven written notice of the cancellation or termination to the
undera nonindustrial insurance policy covering the same disalihsuredemployer and the department. Notice to the department
ity and expensesompensable underX2.42when the claimant may be given by personakervice of the notice upon the depart
consentor when it is established that the payments under the namentat its ofice in Madison or by sending the notice to the depart
industrialinsurance policy were impropeNo attorney fee is due mentin a medium approved by the departmehihe department
with respect to that reimbursement. may provide by rule that the notice of cancellation or termination

(b) An insurer who issues a nonindustrial insurance poli€ggiven tothe Wsconsin compensation rating bureau rather than
describedn par(a) may not intervene as a party in any proceediri§ the department in a medium approved by the department after
underthis chapter for reimbursement under. fay. consultationwith the Wsconsin compensation rating bureau.

History: 1973 c. 1501975 c. 145s.25,54; 1975 c. 1991985 a. 831987 a. 179 Wheneverthe Wsconsin compensatiorating bureau receives
The prohibition of intervention by nonindustrial insurers under sub. (7) (b) is cosucha notice of cancellation or termination it shall immediately

stitutional. An insurer is not denied a remedy for amounts wrongfully paid to if§otify the departmertdf the notice of cancellation or termination.
insured.lt may bring a direct action the insuremployers Health Insurance Co. v (b) 1 Inth t of ; d d liquidati f .
Tesmer161 Ws. 2d 733469 N.W2d 203(Ct. App. 1991). . Inthe event Oof a court—ordered liquidation orf an msur
GatEmSCTET When A Ieurer becomos sobrogated by pmbEal expenses s Clcecompanya contract of insurance issued by that company ter
ing from injuries that are compensalleder this chapteand the employés work  ninateson the date specified in the court order

er’'s compensation insurance carrier is in liquidation, s. 646.B)Lftecludes the 2. Regardless of whether the notices required unde(g)ar

commissionfrom ordering the employer to reimburse the subrogated insurer far, B : f :
thoseexpenses. Wconsin Insurance Security Fundbaborand Industry Review ﬂavebeen given, a cancellation or termination feefve upon

Commission, 2005 WI App 24288 Wis. 2d 206707 N.W2d 293 04-2157 the effective date of replacement insurance coverage obtained
theemployer or of an order exempting the employer from carrying
102.31 Worker’'s compensation insurance; policy reg - insuranceunder s102.28 (2)

ulations. (1) (a) Every contradbr the insurance of compersa  (3) The department magxamine from time to time the books
tion provided under this chapter or against liability therefor is suindrecords of any insurer insuring liabilior compensation for
jectto this chapter and provisions inconsistent with thiapter anemployer in this state. The department mexuire an insurer
arevoid. to designate one mailing addrdes use by the department and to
(b) Except as provided in pét), a contract under pda) shall respondto correspondence from the department withird&gs.
be construed to grant full coverage of all liability of thesured Any insurer that refuses or fails &mswer correspondence from
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the departmenbr to allow the department to examine its booksoveringthe leased employees of the client and one policy €over
and records is subject to enforcement proceedings underirgy the employees of the client who are not leased employees.

601.64 (e) “Employee leasingigreement” means a written contract
(4) If any insurer authorized to transact wotkerompensa betweenan employedeasing company and a client under which
tion insurance in this state fails to promptly pagims for com the employedeasing company provides all or part of the noatem
pensationfor which it is liable or fails to make reports to theporary,ongoing employee workforce of the client.
departmenh’equired by 510238 the departmenF may recem (f) “Employee leasing company” means a person ¢bat
mendto the commissioner of insuranceith detailed reasons, tractsto provide the nontemporarmyngoing employee workforce

that enforcement proceedings unde681.64beinvoked. The of g client under a written agreement, regardless of whether the
commissioneshall furnish a copy of theecommendation to the person uses the term “professional employeryanization,”

insurerand shall set a date for a hearing, at which both the insuflegQ” “staff leasing company “registered stdfleasing com

andthe department shaie aforded an opportunity to present-evi pany,” or “employee leasing compahypr uses any othesimilar
dence. If after the hearing the commissioner fintldat the insurer name as part of the persa@business name or to describe the per
hasfailed to carry out its obligations under this chaptez com  son'shusiness. “Employee leasing company” does not include a
missioner shall institute enforcement proceedings under copperativeeducational service agencihis definitionapplies
601.64 If the commissioner doe®ot so find, the commissioner gy for the purposes of this chapter and does not apply to the use
shall dismiss the complaint. of the term in any other chapter

(5) If any employer whom the department exempted from car (g) “Leased employee” means a nontemporagngoing
rying compensatiomsurance arbitrarily or unreasonably refusesmployeewhose services are obtained by a client under an
employmentto or dischages employees because of a nOHdISemp|oyee|easing agreement.
abling physical condition, the department shall revoke the exemp (h) “Master policy” means a single workercompensation

tion of that employer ) _insurancepolicy issued by an insurer authorized to do business in
(6) The department has standing to appear as a complaingfi state to an employee leasing company in the name of the

andpresent evidence in amgministrative hearing or court pro employedeasing company that covers more thandieat of the
ceeding instituted for alleged violation 0f628.34 (7) employeeleasing company

(7) If the department by one or more written orders specifi (5 “Mmyltiple coordinated policy” means a contract of insur
cally consents to the issuance of one or more contca®ing ancefor workers compensatiomnder which an insurer autho
only the liability incurred on a construction project and if the-conized to do business in this state issues separate Wod@n
structionproject owner designates the insurance carriepagd ggnsatiorinsurance policies to an employee leasing company for

for each such contract, the construction project owner shakl reigchclient of theemployee leasing company that is insured under
bursethe department for all cosiscurred by the department mtae contract.

E]Sailir:ﬁgr]ﬁ ;\g'fté?; %rr?e{ﬁeangows?rzsc:liirclﬂlg rpnrlor}lggttjm CXﬁlflJns]g)r?e?n 0] _ "Small_client” means: client that_ has an unmodifie_d annual
receivedunder this subsection shall be depositéd in the wisrke remiumassignable to its business, including the business of all

: : : ._..—entitiesor oganizations that are under common control or owner
compensatioroperations fund and credited to the appropriatiof}.. = . -
accountunder $20.445 (1) (rh) iﬂlleth the client, thais equal to or less than the threshold below

. . . . which employers are not experience rated utideistandards and
(8) TheWisconsin compensation rating bureau shall providgiteriaunder ss526.11and626.12 without regard to whether the
the departmentwith any information that the department may.jient has a divided workforce.

requestrelating to workéls compensation insuranceverage, (2) EMPLOYEE LEASING COMPANY LIABLE. An employee leas
including the names ofemployers insured and any insured o ' ploye
employer'saddress, business status, type and datewdrage, "9 company is liable under $02.03for all compensation pay
manualpremium code, and policy information including numaPleunder this chapte a leased employee, including any pay

bers, cancellations, terminations, endorsements, and reinst4Entsrequired under 402.16 (3)102.18 (1) (bpr (bp), 102.22
mentdates. The department may enter into contracts with tHa: 10235 (3)102.57 or102.60 Except as permitted under
.29 an employee leasing company may not seek or receive

Wisconsincompensation rating bureau to share the costs of d { bursementrom another emplover for anv pavments made as
processingand other services. No information obtained by tH&MbU ploy y pay

departmentunder this subsection may be made public by tl‘l?.’ert‘)alSUIt gf thai(;?%lgﬁy An employee Ietasmg cog}panydls Tr?.t
departmenexcept as authorized by thésabnsin compensation a0 € UNAEr s102.951or any compensation payable under this
rating bureau. chapterto an employee of a client who is not a leased employee.
History: 1971 c. 260307, 1975 c. 391975 c. 14%s.26, 54 1975 c. 19937, (3) MULTIPLE COORDINATED POLICY REQUIRED. Except as pro
1977¢. 29195 1979 c. 2781981 c. 921983 a. 18%.329 (25) 1985 a. 2983,1987  vided in subs(4) and(5) (a) an employee leasing company shall

2 o8 booa ¥ 54332 1993 2 811122001 a. 372003 2. 1442005 a. 1722007 ingyre its liability under sul§2) by obtaining a separate worker
Cross-reference: See also sOWD 80.61and80.65 Wis. adm. code. compensatiorinsurance policy for each client of the employee

) ﬁ]ub.(l) (b) f[now [} (td)] dqegé)ttatpmy toa hj_oint \aentyr_e,t?ng_li_nslurance writtd@asingcompany under a multiple coordinated palidje policy
In the name of one venturer Is Nt to cover nhis or ner joint liabilitylnsurance i i
Companyof North America vDILHR, 45 Wis. 2d 361 173JN.W2d 1€%(1970). ﬁg?rl]lg(?mgu?g(tjg,tgﬁaﬁrqﬂgzgselevizllgﬁ Cﬁﬂ:g%r?:l?rége ig“?ﬂ; as
employedeasing company and which is the client, shall designate
eitherthe employee leasing company or the client, not both,
W N . . . . __asthe first named insured, and shall provide mailing address
() “Bureau” means the Vgconsin compensation ratingf each named insured. Exceptpsmitted under sul§6), an
bureauunder s626.06 _ _ insurermay issue a policy for a client under this subsection only
(b) “Client” means a person that obtains all or part of its noff all of the employees of the client are leased employees and are
temporary,ongoing employee workforce through an employegoveredunder the policy
leasingagreement with an employee leasing company (4) MASTERPOLICY: APPROVAL REQUIRED. An employee leas
(c) “Divided workforce” means a workforce in which some ofng company may insure its liability under s(®) by obtaining
the employees o# client are leased employees and some of thenaster policy that has been approved by the commissioner of
employeef the client are not leased employees. insuranceas provided in this subsection. The commissioner of
(d) “Divided workforce plan” meana plan under which 2 insurancemay approve the issuance of a master policy if the
worker’scompensation insurance policies are issued to cover theurerproposing to issue the master policy submits a filing to the
employeesof a client that has a divided workforce, one policpureaushowing that the insurer has the technological capawcity

102.315 Worker’'s compensation insurance; employee
leasing companies. (1) DeriNTions. In this section:
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operationcapability to provide to the bureau information, inelud (6) DivibED WORKFORCE. (@) If a clientnotifies the depart

ing unit statistical datanformation concerning proof of coveragementas provided under pafb) of its intent to have a divided
and cancellation, termination, and nonrenewal of coverage, awdrkforce,an insurer may issue a workecompensation insur
any other information that the bureaoay require, at the client ancepolicy covering only théeased employees of the client. An
level and in a format required by the bureau and the bureau sintsurerthat issues a policy covering only the leased employees of
mits the filing to the commissioner of insurance for approval client isnot liable under s.02.03for any compensation payable
unders.626.13 A master policy filing under this subsection shalinderthis chapter to an employee of the client who is neased

also establish basic manual rules governing the issuance ofeamployeeunless the insurer also issues a policy covering that
insurancepolicy covering the leased employees of a dividegimployee. A client that has divided workforce shall insure its
workforce that are consistent with sul) and the cancellation, employeesvho are not leased employeedtie voluntary market
termination,andnonrenewal of policies that are consistent witandmay not insure those employees under the mandatory risk—
sub.(10). On approval by the commissioner of insurance of gharingplan under s619.01unless the leased employees of the
masterpolicy filing, an insurer may issue a master policy to aglientare covered under that plan.

employedeasing company insuring the liabiliof the employee  (b) A client that intends to have a divided workforce shall

leasingcompany under suk?). notify the department of that intent on a form prescribed by the
(5) MASTER PoLICY; SMALL CLIENTS. (a) Regardless of departmenthat includes all of the following:
whethera master policy has beepproved under sulg4), an 1. The names and mailing addresses of the client and the

employedeasing company may insure its liability under §@. employeeleasing companythe effective date of the employee
with respect ta group of small clients of the employee leasingasingagreement, a description of the employees of the client
companyby obtaining a master policy in the voluntary markeho are not leased employees, and such other information as the
insuringthat liability. The fact that an employee leasing compargepartmentnay require.

hasa client that is covered undemandatory risk-sharing plan 5. Except as provided in p4c), evidence that the employees
unders.619.01does not preclude the employee leasing compagyhe client who are not leased employees are covered in the vol
from obtaining a master poliaynder this paragraph so long as thintarymarket. That evidence shall be in the form of a copy of the
client is not covered under the master poliéy insurer may issue iyiormation page or declaration page of a wokeompensation

a master policy under this paragraph insuring in the voluntagys,rancepolicy or binder evidencing placement of coverage in
marketthe liability under sub(2) of an employee leasincpm the voluntary market covering those employees.

panywith respect to a group of small clients of the employee leas 3. An agreement by the clietdt assume full responsibility to

ing company regardless of whether any of those small clients k . .
a divided workforce. %ﬁwedlatelypay all compensation and other payments payable

. ) underthis chapter as may be required by the department should a
(b) Within 30days after the &ictive date of an employee leas gispytearise betweef or more insurers as to liability under this

ing agreement with a small client that is covered under a masifhpter for an injury sustained while a divided workforce plan is

policy under par(a), theemployee leasing company shall repor effect, pending final resolution of that dispufEhis subdivision

to the department all of the following information: doesnot preclude a client from insuring that responsibility in an
1. The name and address of the smi&ht and of each entity insurerauthorized to do business in this state.

or organization that is under common control or ownership with (c) If the leased employees of a client are covered under-a man

the small client. o datoryrisk-sharing plan under §19.01 the client mayinstead
2. The number of employees initially covered under the- masf providing the evidence required under.fia) 2, provideevi-
ter policy. dencein its notification under pafb) that both the leased employ

3. The estimated unmodified annual premium assignable@gsof the client and the employees of the client af®not leased
the small clients business, including the business of all entities émployeesare covered under that mandatory risk—sharing plan.
organizationghat are under common control or ownership withat evidence shall be in the form of a copy of the information
the small client, without regard to whether the small client hasp@geor declaration page of a workercompensation insurance
divided workforce, which informatiotthe small client shall report policy or binder evidencing placement of coverageer the man
to the employee leasing company datoryrisk—sharing plan covering both those leased employees

4. The efective date of the employee leasing agreement. @ndemployees who are not Ieasgd employe.es..

(c) Within 30 days aftethe efective date of coverage of a_ (d) When the department receives a notification undetpar
smallclient under a master policy under jga), the insurer oif ~ thedepartment shall immediately provide a copy ofrtogfica:
authorizedby the insurerthe employee leasing company shall fildion to the bureau.
proof of that coverage with the department. Coverage of a small(€) 1. Ifa client intends to terminate a divided workforce plan,
clientunder a master policy becomes binding when the insurertde client shall notify the department of that intent on a forrm pre
employedeasing company files proof of thewverage under this scribedby the department. efmination of a divided workforce
paragraphor provides notice of coverage the small client, planby a clientis not éctive until 10 days after notice of the-ter
whicheveroccurs first. Nothing in this paragraph requires aminationis received by the department.
employedeasing compangr an employee of an employee leas 2. If an insurer cancels, terminates, or does not renew a work
ing companyto be licensed as an insurance intermediary under eln's compensation insurance policy issued under a diwide&-

628 force plan that covers in the voluntary market the employeas of

(d) If at any time the unmodified annual premiassignable clientwho are not leased employees, the divided workforce plan
to the business of a small client that is covered under a maésderminated othe efective date of the cancellation, termination,
policy under par(a), includingthe business of all entities oger ~ Or nonrenewal of the policynless the client submits evidence
nizationsthat are under commarontrol or ownership with the underpatr (c) thatboth the leased employees of the client and the
small client, without regard to whether the small client has employeef the client who areot leased employees are covered
divided workforce, exceeds the threshold below which employe¢gdera mandatory risk—sharing plan.
arenot experience rated under standards and criteria under ss. 3. If an insurer cancels, terminates, or does not renew a work
626.11and626.12 the employee leasing compashall notify the er’'s compensation insurance policy issued under a dividel-
insurerand obtaircoverage for the small client under s(8).or force plan that covers under tlraandatory risk—sharing plan
(4). unders. 619.01the employees of a client who are not leased
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employeesthe divided workforce plan is terminated the eec-  vides written notice of the cancellation to the department as
tive date of the cancellatiomermination, or nonrenewal of therequiredunder s102.31 (2) (a)

policy. 3. Subject to subdi., an insurer may cancel, terminate, or
(7) FILING OF CONTRACTS. An insurer that provides a policy nonrenewa policy described in subd. by providing written

undersub.(3), (4), or (5) (a)shall file the policy as provided in s. notice of the cancellation, termination, @onrenewal to the

626.35 insured employee leasing company and to the department as

(8) COVERAGE OF CERTAIN EMPLOYEES. (a) A sole proprietor requiredunder s102.31 (2) (apnd by providing that notice to the
apartneror a member of a limited liability company is not eligiblénsuredclient. The insurer is not required to statéhia notice to
for worker's compensation benefits under a policy issued und8ginsured client the facts on which the decision to cancel,termi
sub.(3), (4), or (5) (a)unless the sole propriefqrartneyor mem  Nate,or nonrenew the policy is based. Except as provided in s.
ber elects coverage under2.075by an endorsement on the102.31(2) (b), cancellation or termination of a policy under this
policy namingthe sole proprietppartneyor member who has so subdivisionfor any reason other than nonrenewal is nietctitze
elected. until 30 days after the insurer has provided written notice of the

(b) An officer of a corporation is covered for workecom cancellationor termination to the insuresinployee leasing com
pensatiorbenefits under a policy issued under €8.(4), or(5) Pany.the insured client, and the department. Except as provided
(a), unless the dicer elects under £02.076not to be covered N S: 102.31 (2) (b)nonrenewal of a policy under this subdivision

; — .~ is not efective until 60 days aftehe insurer has provided written
gg?xﬁgehgglg:g glyegtr:aghdorsement on the pofieyning the df noticeof the cancellation or termination to the insueadployee

. . leasingcompanythe insured client, and the department.

(c) An employee leasing company shall obtain a wdsker 4. If an employee leasing company terminates an employee
compensatiomnsurance policy that is separate from a paty singa reemé)ntzvith a clier?t in itspent)i/r insurer ma cael Y
ering the employees whom it leases to its clients to cover thaéllor tger?ninataa olicy described in subﬁe?(;verin thatyclient
employeeof theemployee leasing company who are not leas&f' ¢ 18 policy o - ng

uring the policy period by providing written notice of the ean

employees. cellationor termination to the insured employee leasing company
(9) Premiums. (a) An insurer that issues a policy under suby 4 the department as requitgttlers.102.31 (2) (apnd by pre
(3), (4), or (5) (a)ymaychage a premium for coverage under thaiging that notice to the insured client. The insurer shall state in

policy that complies with the applicable classifications, ruleg,e notice to the insured client that the policy is being cancelled

rates,and rating plans filed with and approved by the commig; terminated due to the termination of the employee leasing
sionerof Insurance gnder §26.13 ) ' agreement.Except as provided in $02.31 (2) (b) cancellation

(b) For a policy issued under suB) in which an employee or termination of a policy under this subdivision is ndeetive
leasingcompany is the first named insured ordamaster policy until 30 days after the insurer has provided written notice of the
issuedunder sub(4) or (5) (a) an insurer magpbligate only the cancellatioror termination to the insurezimployee leasing com
employeeleasing company to pay premiums due for a ckentpany,the insured client, and the department.
coverageunder the policy and may not recover any unpaid pre (b) 1. A policy issued under sui8) in which the client is the

miumsdue for that coverage from the client. . first named insured may be cancelled, terminated, or nonrenewed
(c) This s_ubsectlon does not prohibit an insén@n doing any asprovided in subd<2. to 4.
of the following: 2. The insureds under a policy described in stibchay can

1. Collecting premiums or othehages due with respect to cel the policy during the policy period if bothe employee leasing
aclient bymeans of list billing through an employee leasing-contompanyand the client agree to the cancellation, the cancellation
pany. is confirmedby the employee leasing company promptly previd

2. Requiring an employee leasing company to maintain a létg written confirmation of the cancellationttee client or by the
ter of credit or other form of security to ensure payment of a prdientagreeing to theancellation in writing, and the insurer pro

mium. vides written notice of the cancellation to the department as
3. Issuing policies that have a common renewal tteddi, or requiredunder s102.31 (2) (a) _ _
aclass of all, clients of an employee leasing company 3. An insurer may cancel, terminate, or nonrenepokcy

4. Grouping together the clients of an employee leasing coffeScribedn subd.1., including cancellation or termination of a
pany for the purpose of tdring dividend eligibility ancbaying policy providing continued coverage under subdby providing
dividendsto those clients in compliance with681.51 r\r/\gttiirslgrct’etcliczncw)];);[g)?d%aans(i:r?gaég)nqb';er:)r/n;?giﬁgrggggytvnilet& as
to aSé”Qﬁtpggnpge?mdi;fgg Lér;/tttﬁ;ebﬁ:gamdum chaged with respect requiredunder s102.31 (2) (apnd by providing that notice to the

. ) o . insuredclient. Except as provided £102.31 (2) (b)cancella

6. Applying a retrospective rating optiéor determining the {ion or termination of a policy under this subdivision for any rea
premiumchaged with respect ta client. No insurer or employeegonother than nonrenewal is nofesdtive until 30 days after the
leasingcompany maympose on, allocate to, or collect from a clijngyrerhas provided written notice of the cancellation or termina
enta penalty under a retrospectivating option arrangement. tion to the insured employee leasing compahg insurectlient,

This subdivision does not prohilén insurer from requiring an gndthe department. Except as provided it02.31 (2) (b)nonre
employedeasing company to paypenalty under a retrospectiveyewalof a policy under this subdivision is notfeétive until 60
rating option arrangement with respect to a cligithe employee qays after the insurer has provided written notice of the- can
leasingcompany cellationor termination to the insured employee leasing company
(10) CANCELLATION, TERMINATION, AND NONRENEWALOFPOLI-  theinsured client, and the department.
ciEs. (@) 1. A policy issued under sB) in which the employee 4 |f an employee leasing agreement is terminated during the
leasingcompany is the first named insured angolicy issued icy period of a policy described in sulid, an insurer shall can
undersub.(4) or (5) (a)may be cancelled, terminated,r@nre  ce|the employee leasing compasigoverage under the policy by
newed as provided in subds.to 4. anendorsement to the policy and coverage of the client under the

2. The insureds under a policy described in sibthay can  policy shall continue as to all employees of the client unless the
celthe policy during the policy period if bothe employee leasing policy is cancelled or terminated as permitted under saibd.
companyand the client agree to the cancellation, the cancellatiomistory: 2007 a. 185
is confirmedby the employee leasing company promptly provid
ing written confirmation of the cancellationttee client or by the 102.32 Continuing liability; guarantee settlement,
clientagreeing to theancellation in writing, and the insurer pro gross payment. (1m) In any case in which compensation pay
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mentsfor an injury have extended wiill extend over 6 months  (6m) Thedepartment may direct an advance on a payment of
or moreafter the date of the injury or in any case in which deathmaccrueccompensation for permanent disability or death bene
benefitsare payable, any party in interest maythe discretion of fits if the department determines that the advance payment is in the
the department, be dischgad from, or compelled to guarantee,bestinterest ofthe injured employee or the employeédepen
future compensation payments by doing any of the following: dents. In directing the advance, the department shall giee

(a) Depositing the present value of the total unpaid compeng&ployeror the employés insurer an interest credit against its
tion upon a 5 percent interest discount basis witiedit union, liability. The credit shall be computed at 5 percent. An injured
savingsbank, savings and loan association, bank, or tuist €mployeeor dependent may receive no more than 3 advanee pay
panydesignated by the department. mentsper calendar year _

(b) Purchasing an annujtwithin the limitations provided by  (7) No lump sum settlement shall be allowed in any case of
law, from an insurance company licensed in this state that is de§i§rmanenttotal disability upon an estimated life expectancy
natedby the department. exceptupon consent of all parties, after hearing and finding by the

(c) Making payment in gross upon @ércent interest discountdepartmemhat the interests of the injured employee will be-con

h servedthereby
basisto be approved by the department. History: 1977 c. 1951979 c. 2781983 a98 368 538 1991 a. 2211993 a. 492

(d) In casesn which the time for making payments or the2001a. 37 2003 a. 1442005 a. 1722007 a. 185
amountsof payments cannot be definitely determined, fumishinggéoss—reference: See also sHWD 80.32 80.33 80.39 and80.5Q Wis. adm.
abond, or other securitgatisfactory to the department ft¥ ™ Theinterest credit under sub. (6) [now sub. (6m)] was properly calculated on a per
paymentof compensation as mde due or become due. Theannumbasis rather than a one-tirsienple interest basis. HammlRC, 223 Ws.
acceptancef the bond, or other securignd theform and suf- 20183 588 N.w2d 358(Ct. App. 1998)98-0051
ciency of the bond or other securjtghall be subject to the
approvalof the department. If the employer or insurer is unab

or fails to immediately procure the bond, then, in lieprafcuring

the bond, deposit shall be made with a credit union, savings bak€mployee any blank forms that the department consieers
savingsand loan association, bank, or trust company designa%ac!y to facilitate eficient administrationof this chapter The

by the department, of the maximum amount that may reasona f*g)artmer_lshall keep any record books or recdfe the depat
becomepayable in theseases, to be determined by the depa ntconsiders necessary for the proper afidieft administra
mentat amounts consistent with the extent of the injuries and =h of this chapter ) )

law. The bondsand deposits are to be reduced only to satisfx (2) (a) Except aprovided in pars(b) and(c), the records of
claimsand withdrawn only after the claims which tree to guar  the department, and the records of the commissiated to the
anteeare fully satisfied or liquidated under pé), (b), or (C). administration of this chapter are subject to inspection and copy

(5) Any insured employer mayvithin thediscretion of the ing under $19.35 (1) ) L
departmentcompel the insurer to disclyg; or to guarantee pay  (b) Except as provided in this paragraph and (pra record
mentof, the employes liabilities inany case described in subMaintainecby the department or by themmission that reveals
(1m) and thereby releaske employer from compensation liabil the identity of an employee who claims worlkecompensation
ity in that case, but if for any reasarbond furnished or depositPenefitsthe nature of the employseclaimed injurythe employ
madeunder sub(1m) (d)does not fullyprotect, the compensation €€'Spast or present medical conditiche extent of the empley

insureror insured employeas the case may be, shall still be liabl§€'Sdisability, or the amount, type, or duration of benefits paid to
to the beneficiary of the bond or deposit. the employee and a record maintained by the department that

o o revealsanyfinancial information provided to the department by
_(6) (a) If compensation is due fpermanent disability follow o cqiting{ired employesr by an applicant for exemption under
Ing ;n '”Jﬁry or |f|death bedneflts;re payable, pe;])l/mgnts_ shall g’.‘ioz.zs (2)b) are confidential and not open to public inspection
mg g_to the e?p oyee or dependent on a monthly basis as PiDqnying under €9.35 (1) The department or commission may
videdin pars(b) to (e). _ deny a request made undet$.35 (1)or, subject to s102.17 (2m)

(b) Subject to pa(d), if the employer or the employsrinsurer and(2s), refuse to honor a subpoena issued by an attorney of
concedediability for an injury that results in permanent disabilityrecordin a civil or criminal action or special proceeding to inspect
andif the extent of the permanent disability can be determlngﬁdcopy a record that is confidential under this paragrapless
basedon a minimum permanent disabilitgting promulgated by oneof the following applies:

the department by rule, compensation for permarntsability 1. The requester is the employee who is the subject of the

shallbegin within 30 days after the end of the emplaykealing ecordor an attorney or authorized agefithat employee. An

. X ) thorneyor authorized agent of an employee who is the subject of
endsdue to the employeeteturn to work, whichever is earlier 5 record shall provide a written authorizatifam inspection and

(c) Subject to patd), if the employer or the employginsurer copyingfrom the employee if requested by thepartment or the
concedediability for an injury that results in permanatisability,  commission.
but the extent of thgermanent disability cannot be determined = 5 The record that is requested contains confideinfiaima:
without a medical report that provides the basis for a minimugy,, concerning a workées compensation claimnd the requester
permanentlisability rating, compensation for permanent disabilig o insurance carrier employer that is a party to any worker
ity shall begin within 3@lays after the employer or the empldyer compensatiorlaim involving the same employee orattorney
insurer receives a medical report that provideasasfor a perma o authorized agent of that insurance carrier or empleyeept
nentdisability rating. thatthe department or the commission is not requiratbta ran

(d) The departmenshall promulgate rules for determiningdom search of its recordmd may require the requester to provide
whencompensation for permanent disability shall begin in casge approximate date of the injury and any other relénémma
in which the employer or the employginsurer concedes liabil tion that would assist the department or the commissifinding
ity, but disputes the extent of permanent disability therecord requested. An attorney or authorized agfesnt insur

(e) Payments for permanent disabilitycluding payments ancecarrier or employer that is a party to an employeesrkefs
basedon minimum permanent disability ratings promulgated byompensationclaim shall provide a written authorization for
the department by rule, shall continue on a montfalgis and shall inspectionand copying from the insurance careremployer if
accrueand be payablbetween intermittent periods of temporaryequestedy the department or the commission.
disability so long as the employer or insurer knows the nature of 3. The record that is requested contains finaricfarmation
the permanent disability provided by a self-insured employer or by an applicant for

2.33 Department forms and records; public access.
) Thedepartment shall print and furnish free to anyployer
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exemptionunder s102.28 (2) (b)andthe requester is the self-of the surchaye is mailed to the employer or insurance company
insuredemployer or applicant for exemption or an attorney @nd shows that the violation was due to mistatan absence of
authorizedagent of the self-insured employer or applicant fanformation. A surchage imposed under this subsection is due
exemption. An attorney or authorized agent of the self-insuredithin 90 days after the date on which notice of the sugehisr
employeror of the applicant for exemption shall provider@ten mailed to the employer or insurance companinterest shall
authorizationfor inspection and copying from tlself-insured accrueon amounts that are not paid whekre at the rate of 1 per
employeror applicant for exemptioif requested by the depart centper month. All surchges and interest payments received

ment. under this subsection shall be deposited in the fund established
4. A court of competent jurisdiction in this state orders thénders.102.65
departmenbr the commission to release the record. (2) Any employer or duly authorized agent thereof, who,

5. The requester is the department of children and faroitieswithout reasonable cause, refuses to rehire an employee injured in
a county child support agency under58.53 (5) the request is the course of employment, or who, becao$a claim or attempt
madeunder s49.22 (2m)and the request is limited to the naméo claim compensation benefits from such emplpgéscrim
andaddress of the employee who is subject of the record, the natesor threatens to discriminate against an employee as to the
name and address of the emplogeshployerand any financial employee’semployment, shall forfeib the state not less than $50
informationabout that employee contained in the record. nor more than $500 for eaciferise. No action under this subsec

6. Thedepartment of revenue requests the record for the pliPn may be commenced except upon request of the department.
pose of locating a person, or the assets of a pesmnhas failed (3) Any employer who without reasonable cause refuses to
to file tax returns, who has underreported taxable income or wighireanemployee who is injured in the course of employment,
is a delinquent taxpayer; identifying fraudulent tax returns; or pravhere suitable employment is availablgthin the employes’
viding information for tax—related prosecutions. physicaland mental limitations, upon order of the department and

(c) A record maintained bhe department or the commissiorin addition to other benefits, has exclusiiability to pay to the
that contains employer dnsurer information obtained from the€Mmployeethe wages lost during the period of such refusal, not
Wisconsincompensation rating bureau underl62.31 (8)or €xceedingone yeais wages. In determining the availability of
626.32(1) (a)is confidentialand not open to public inspection orSUitableemployment the continuance in business of the employer
copying under s.19.35 (1)unless the \lconsin compensation Shall be considered and any written rules promulgated by the
rating bureau authorizes public inspection or copying of th§mployerwith respect to seniority or the provisiosfsany collee
information. tive baigaining agreement with respect to seniority shall govern.

. History: 1975 c. 1471977 c. 29195 2003 a. 1442005 a. 172

(d) 1. Inthis paragraph: An eminloyercannot s7atisfy sub.9(3) f;y rehiring with an intent to fire at a later date.

a. “Government unit” has the meaning given it33.02 (17) DielectricCorporation vLIRC, 111 Ws. 2d 270330 N.W2d 606(Ct. App. 1983).
and also includes a corresponding unit in the government Sf&n employer has the burden to prove that rehiring was in good faiést Allis

anotherstate or a unit of the federal government chool Dist. vDILHR, 116 Ws. 2d 410342 N.W2d 415(1984).
' A one-day absence from work due to an injury triggered the rehire provision under

b. “Institution of higher education” has the meaning giiren sub.(3). Link Industries, Inc..\LIRC, 141 Ws. 2d 551415 N.W2d 574(Ct. App.
s.108.02 (18) 1987).

« . . S . . For liability under sub. (3), the employee must show that he origheas an
c. “Nonprofit research ganization” means an génization employee:2) sustained a compensable injury;. 3) applied for rehire; 4) had the

thatis exempt from federal income tax under sechioh(a) of the applicationfor rehire refused due to the injuriniversal Foods CorporationRC,

Internal Revenue Code and whose mission is to engage fif Wis: 2d 1467 N.w2d 793(Ct. App. 1991). .
ub.(3) does not baain employee from seeking arbitration under a collective bar

research. gainingagreemento determine whether termination following an injury violated the

2. The department ahe commission may release informaagreement.Sub. (3) relates to harm other than worker injusied is not subject to
: : ’ : ; the exclusive remedy provision of s. 102.03 (2); the “exclusive liability” language in
tion that is confidential under pdb) to a government unit, an sub.(3) does not bar lawsuitait imposes a penalty on the employer for refusal to hire.

institution of higher education, or a nonprofit researayfaniza- Countyof LaCrosse WWERC,182 Ws. 2d 15513 N.W2d 708(1994).
tion for purposes of research and may release information that isbll.IRC interpretation of sut|>. (3), that a violatieequires an _employe‘ls who is
; ; ; nableto return to a prior employment to express an interest in reemployment in
co_nflden_tlalunder par(_c) to those persons f_OI’ that purpose if th%ifferentcapacitywas reasonable. Hill LIRC, 184 Wis. 2d 110, 516 N.W2d 441
Wisconsincompensation rating bureauthorizes that release. A(ct. aApp. 1994).
governmentunit, institution of higher education, or nonprofit If an employer shows that it refused to rehire an injured employee because the
i7ati it i i i mployee’osition was eliminated to reduce costs and increéiserty, reason
resga;cmrganlzatllonmaé/ no.t pe[jmlt IQ-Specéldqn.qr dlsﬁlos.ure O%\kl)lecause has been shown under sub. (3). Ray Hutson Chevrolet LIiRCy186
anyl_n ormation released to it under this su |V|S|0n.t a.t IS €0Nilyis. 2d 18,519 N.w2d 649(Ct. App. 1994).
dentialunder par(b) unless the department or commission autho An attendance policthat includes absences due to work-related injuries as part
rizesthat inspection or disclosure and may not peingipection of the total of absences allowed before termination violates sub. (3). Great Northern
: : . : ; - Gorp.v. LIRC, 189 Wis. 2d 313525 N.W2d 361(Ct. App. 1994).

or dISdOS.ure of any ',nformatlon released to it under this SUbdl\ﬁ Sub.(3) does not contemplate requiring employers to either deviate from a facially
sion thatis confidential under pa¢c) unless the department orreasonablend uniformly applied policyor explain why it would be burdensome to
commission,and the Viéconsin compensation ratingureau, doso, when a returning employee requests the deviation to accommodate a non-work

. ' : : . and non-injury-related personal need. DeBoeariBportation, Inc..vSwenson,
authorizethe inspection or disclosure. A government unit, institgg; owi App 54,324 Ws. 2d 485781 N.W2d 709 09-0564
tion of higher education, or nonprofit researchanization that  neithersub. (2) nor case law authorizes employees who are terminated for filing
obtainsany confidential information undehis subdivision for worker's compensation claim® bring wrongful dischge claims against their
purposef research shall provide the results of that research ff@ployers.Brown v Pick 'n Save Food Stores38 F Supp. 2d 133 (2001).

f ch to th that rel d thorized the rel
?haﬁi%?)?mgtioﬁ.perso at released or aufnorized the release %)2.37 Employers’ records. Every employer of 3 or more

History: 1975 c. 14%.54; 1989 a. 641991 a. 851995 al117. 1997 a. 191237, Personsand every employer who is subject to this chapter shall

2001a. 37 107: 2005 a. 1722009 a. 180 keep a record of all accidents causing death or disability of any
employeewhile performing servicegrowing out of and inciden

102.35 Penaltigs. (1) Every employer and every insuranceal to the employment. This record shall gitie name, address,

companythat fails to keep the records to make the reports age,and wagesf the deceased or injured employee, the time and

requiredby this chapter or that knowi_ngfglsifies such records causes ofhe accident, the nature and extent of the inamg any

or makes false reporthall pay a work injury supplemental beneotherinformation the department may requirerbje or general

fit surchage to the statef not less than $10 nor more than $10@rder. Reports based upon this record shall be furnished to the

for each dfense. The department magaive or reduce a sur departmenttsuch times and in such manner as the department

chargeimposed under this subsection if the employer or insuranggy require by rule or general ordér a format approved by the

companythat violated this subsection requests a waiveedue  department.

tion of the surchaye within 45 days after the date on which notice History: 1975 c. 14%.54; 1985 a. 832001 a. 37

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2009/102.28(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/59.53(5)
https://docs.legis.wisconsin.gov/document/statutes/2009/49.22(2m)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.31(8)
https://docs.legis.wisconsin.gov/document/statutes/2009/626.32(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2009/19.35(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/108.02(17)
https://docs.legis.wisconsin.gov/document/statutes/2009/108.02(18)
https://docs.legis.wisconsin.gov/document/usc/26%20USC%20501
https://docs.legis.wisconsin.gov/document/statutes/2009/102.33(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.33(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.33(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.33(2)(c)
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1975/147,%20s.%2054
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1991/85
https://docs.legis.wisconsin.gov/document/acts/1995/117
https://docs.legis.wisconsin.gov/document/acts/1997/191
https://docs.legis.wisconsin.gov/document/acts/1997/237
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/acts/2001/107
https://docs.legis.wisconsin.gov/document/acts/2005/172
https://docs.legis.wisconsin.gov/document/acts/2009/180
https://docs.legis.wisconsin.gov/document/statutes/2009/102.65
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1977/29
https://docs.legis.wisconsin.gov/document/acts/1977/195
https://docs.legis.wisconsin.gov/document/acts/2003/144
https://docs.legis.wisconsin.gov/document/acts/2005/172
https://docs.legis.wisconsin.gov/document/courts/111%20Wis.%202d%20270
https://docs.legis.wisconsin.gov/document/courts/330%20N.W.2d%20606
https://docs.legis.wisconsin.gov/document/courts/116%20Wis.%202d%20410
https://docs.legis.wisconsin.gov/document/courts/342%20N.W.2d%20415
https://docs.legis.wisconsin.gov/document/courts/141%20Wis.%202d%20551
https://docs.legis.wisconsin.gov/document/courts/415%20N.W.2d%20574
https://docs.legis.wisconsin.gov/document/courts/161%20Wis.%202d%201
https://docs.legis.wisconsin.gov/document/courts/467%20N.W.2d%20793
https://docs.legis.wisconsin.gov/document/courts/182%20Wis.%202d%2015
https://docs.legis.wisconsin.gov/document/courts/513%20N.W.2d%20708
https://docs.legis.wisconsin.gov/document/courts/184%20Wis.%202d%20110
https://docs.legis.wisconsin.gov/document/courts/516%20N.W.2d%20441
https://docs.legis.wisconsin.gov/document/courts/186%20Wis.%202d%20118
https://docs.legis.wisconsin.gov/document/courts/186%20Wis.%202d%20118
https://docs.legis.wisconsin.gov/document/courts/519%20N.W.2d%20649
https://docs.legis.wisconsin.gov/document/courts/189%20Wis.%202d%20313
https://docs.legis.wisconsin.gov/document/courts/525%20N.W.2d%20361
https://docs.legis.wisconsin.gov/document/courts/324%20Wis.%202d%20485
https://docs.legis.wisconsin.gov/document/courts/781%20N.W.2d%20709
https://docs.legis.wisconsin.gov/document/courts/09-0564
https://docs.legis.wisconsin.gov/document/courts/138%20F.%20Supp.%202d%201133
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1975/147,%20s.%2054
https://docs.legis.wisconsin.gov/document/acts/1985/83
https://docs.legis.wisconsin.gov/document/acts/2001/37

33 Updated 09-10Wis. Stats. Database WORKER’S COMPENSATION 102.42

102.38 Records and reports of payments.  Every insur  shallbe given his or herhoice of attending practitioner at the-ear
ancecompany that transacts the business of compensason liest opportunity The employee has the right to a 2nd choice of
ance,and every employer who is subject to this chaptegmwhose attendingpractitioner on notice to the employar its insurance
liability is not insured, shall keep a record of all payments madarrier. Any further choice shall be by mutual agreement. -Part
underthis chapter and of ttene and manner of making the pay nersand clinics are considered to be qmactitioner Treatment
mentsand shall furnish reports basepon these records and anyby a practitioner on referral from another practitionecdasid
otherinformation to the department as the department may requéredto be treatment by one practitioner

by rule or general ordemn a format approved by the department. (b) Theemployer is liable for the expense of reasonable travel

History: 1975 c. 14%.54, 1975 ¢. 1991979 ¢. 891985 2. 832001 a. 37 o obtain treatment at the same rate as is provided for siiatersf
. o andemployees under 0.916 (8) The employer is not liable for
102.39 Rules and general orders; application of stat - he expense of unreasonable travel to obtain treatment.

utes. The provisions of 403.005relating to the adoption, publi

cation,modification, and court review of rules general orders

of the department shall apply to all rules promulgated or genegé

orders adopted under this chapter f
History: 1995 a. 272001 a. 37

(3) PRACTITIONERCHOICEUNRESTRICTED. If the employer fails
ender treatment as provided in s{if).or choice of an attending
ctitioneras provided in sulf2), the employes'right to choose
the attending practitioner is naestricted and the employer is
liable for the reasonable and necessary expense thereof.

102.40 Reports not evidence in actions. Reports fur (4) CHRisTIAN ScIENCE. The liability of an employer for the

nishedto the department pursuant to $62.37and102.38shall  cost of Christian Science treatment provided to an injured
not be admissible as evidence in any action or proceedisipg employeeis limited to the usual and customary deafor that

out of the death or accident reported. treatment.
(5) ARTIFICIAL MEMBERS. Liability for repair and replacement
102.42 Incidental compensation. (1) TReaTMENT OF  of prosthetic devices is limited to thdeafts of normal wear and

EMPLOYEE. The employer shall supply suotedical, sugical, chi  tear. Artificial members furnished at the end of the healing period
ropractic, psychological, podiatric, dental, and hospital treatmefutr cosmetic purposes only need not be duplicated.
medicines, medical and sgical supplies, crutches, artificial (6) TrReaTMENTREJECTEDBY EMPLOYEE. Unless the employee
membersappliances, and training in the use of artificial membeghallhave elected Christian Sciertceatment in lieu of medical,
andappliances, orat the option of the employee, Christian-Scisyrgical,dentalor hospital treatment, no compensation shall be
encetreatment in lieu of medical treatment, medicines, and-me_glayamefor the deatfor disability of an employee, if the death be
cal supplies, as may be reasonably required to cure and relig4@sedor insofar as the disability may be aggravated, caused or
from the efects of the injuryand to attain &tient use ofartificial  continuedby an unreasonable refusal or neglect to submit to or
membersand appliances, and in case of the emplsyeeglect or fo|low any competent and reasonable medicagisat ordental
refusalseasonably to do so, or in emency until it is practicable treatmentor, in the casef tuberculosis, by refusal or neglect to
for the employee to give notice fjury, the employer shall be supmitto or follow hospital or medical treatmemhen found by
liable for the rea$0_nab|e expense incurred by or on behalf of ﬂﬂ@department to be necessaﬂshe r|ght to Compensation aceru
employeein providing such treatment, medicines, supplies, afmgy during aperiod of refusal or neglect to submit to or follow-hos
training. When the employer has knowledge of the injury and thtal or medical treatment when found by the departmetieto
necessityfor treatment, the employerfailure to tender the neees necessaryn the case of tuberculosis shali be barred, irrespective
sarytreatment, medicines, supplies, and training constitutes sighwhether disability was aggravated, caused or continued
neglector refusal. The employer shall also be liableré@son thereby.
ableexpense incurred by the employeeriecessary treatment to gy ‘Awarp 7o sTATE EMPLOYEE. Whenever an award is made
cureand relieve the employee from théeetsof occupational dis . ihe department in behalf of a state employee, the department
easeprior to the time that the employee knew or should haY)%lworkforce development shall file duplicate copies of the award
knownthe nature of his or her disabiliyd its relation to empley i, the department of administration. Upon receipt of the copies
ment,and as to such treatment suf®.and(3) shall not apply ot the award, the department of administration shall promptly
The obligation to furnish such treatment and appliances shall cqLy;eq voucher in payment of the award from the proper appropri
tinue as required to prevent further deterioration indbedition  5yi0n\nder $20.865 (1) (fm)(kr) or (ur), and shall transmit one
of the employee or to maintain the existing statissuch condi ¢, of the voucher and the awaiaithe oficer, department or
tion whether or not healing is completed. agencyby whom the décted employee is employed.

(1m) LIABILITY FORUNNECESSARYTREATMENT. If an employee = g) "Reyiami iaTiON; PHYSICAL AND VOCATIONAL. (a) One of
who has sustained a compensablary undertakes in good faith yo yrimary purposes of this chapter is restoration of an injured
invasivetreatment that is generally medically acceptable, but t ployeeto gainful employment. d thisend, the department

is unnecessarghe employer shafiay disability indemnity for all o, 5jempioy aspecialist in physical, medical and vocational reha
disability incurredas a result of that treatment. An employer is NQSjitation.

liable for disability indemnity forany disability incurred as a - I
resultof any unng:essary trfayatmentyundertakggotud faith that ,_(P) Such specialist shall study the problems of rehabilitation,
pth physical and vocational and shall refeitablecases to the

is noninvasive or not medically acceptable. This subsect partmenfor vocational evaluation and training. The specialist
li Il findings that an empl h in mp : : e . : e
appliesto all findings that an employee has sustained a compe shall investigate and maintain a directory of such rehabilitation

ble injury, whether the finding results from a hearing, degault it : d oubli bigenderi
of a party or a compromise or stipulation confirmed by the depaffiCilities, private and public, as are capabfaendering compe
tent rehabilitation service to seriously injured employees.

me(nzt). CHOICE OF PRACTITIONER. (a) When the employer has, () The specialist shall review and evaluate reported injuries
notice of an injury and its relationship tine employment, the [OF Potential cases in which seriously injuresiployees may be
employershall ofer to the injured employee his or her choice df, "€€d of physical and medical rehabilitation and may confer
any physician, chiropractorpsychologist, dentist, physician With the injured employee, employémsurance carrier or attend
assistant, advanced practice nurse prescribeor podiatrist ing practitioner regarding treatment and rehabilitation.

A . _USE E History: 1971 c. 611973 c. 150282 1975 c. 1471977 c. 195s5.2410 28, 45;
licensedto practice and practicing in thsate for treatment of the 1977¢ 3731979 ¢. 2781981 ¢. 201967 a. 1791989 a. 641995 &, 2%s.3743m

injury. By mutual agreement, the employee may havehiéce 3744 9130 (4) 1997 a. 338; 1999 a. 92001 a. 372003 a. 1442005 a. 1722007

of any qualified practitioner not licensed in this state. In oase? $ﬁ5 _ + that medical reatment b ied dufing the heal o
H e requiremen at medical treatment be supplie uring the nhealing perioq,

em,ergenCythe employer may arrange for treatment without teraefinedas prior to the time theondition becomes stationaig not determined by

deringa choice. After the emgency has passed tkenployee referencedo the percentagsf disability but by a determination that the injury has sta

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1975/147,%20s.%2054
https://docs.legis.wisconsin.gov/document/acts/1975/199
https://docs.legis.wisconsin.gov/document/acts/1979/89
https://docs.legis.wisconsin.gov/document/acts/1985/83
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/statutes/2009/103.005
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/statutes/2009/102.37
https://docs.legis.wisconsin.gov/document/statutes/2009/102.38
https://docs.legis.wisconsin.gov/document/statutes/2009/102.42(2)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.42(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/20.916(8)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.42(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/102.42(2)
https://docs.legis.wisconsin.gov/document/statutes/2009/20.865(1)(fm)
https://docs.legis.wisconsin.gov/document/statutes/2009/20.865(1)(kr)
https://docs.legis.wisconsin.gov/document/statutes/2009/20.865(1)(ur)
https://docs.legis.wisconsin.gov/document/acts/1971/61
https://docs.legis.wisconsin.gov/document/acts/1973/150
https://docs.legis.wisconsin.gov/document/acts/1973/282
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1977/195
https://docs.legis.wisconsin.gov/document/acts/1977/195,%20s.%2024
https://docs.legis.wisconsin.gov/document/acts/1977/195,%20s.%2028
https://docs.legis.wisconsin.gov/document/acts/1977/195,%20s.%2045
https://docs.legis.wisconsin.gov/document/acts/1977/273
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/1981/20
https://docs.legis.wisconsin.gov/document/acts/1987/179
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%203743m
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%203744
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209130
https://docs.legis.wisconsin.gov/document/acts/1997/3
https://docs.legis.wisconsin.gov/document/acts/1997/38
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/acts/2003/144
https://docs.legis.wisconsin.gov/document/acts/2005/172
https://docs.legis.wisconsin.gov/document/acts/2007/185
https://docs.legis.wisconsin.gov/document/acts/2007/185

102.42 WORKER’S COMPENSATION Updated 09-10Wis. Stats. Database 34

bilized. Custodialcare, as distinguished from nursing services, is not compensable. 2. The prescriber determines that the prescribed dmegds

Mednicoffv. DILHR, 54 Ws. 2d 7 194 N.W2d 670(1972). o cally necessary and indicates that no substitution may be made for
In appropriatecases, the department may postpone a determination of perma

n : "> "
disability for a reasonable period until after a claimant completes a competent %‘ﬁ@t prescribed drug by writing on the face of the prescription
reasonableourse ophysical therapy or vocational rehabilitation as an essential pgrderor, in the case of a prescription order that is transmitted elec

of the treatment required for full recovery and minimization of damagesnsT tronically, by designating in electronformat the phrase “No sub

americalnsurance Co..\DILHR, 54 Wis. 2d 272195 N.W2d 656(1972). tituti "or “Di itten” ds of simil X
An employee who wishes to consult a second dactdhe panel after the first says stitutions” or "DISpense as writtén™ or words or similar meaning

no further treatment is needed may do so without notice or consent. If the second asdhe initials “N.S.” or “D.A.W’
o preseibes n cheraion atncrcaess he amourt of dsshatymiorer s (c) Unless parb) applies f an injured employee requests that
Sub.(7) [now sub. (6)] relieves an employer of liability when the employee refusésSpecific brand name drug be used to treat the empéolygery,
treatmedtnprovi(ied by the e;nployms require(rj1 under sub.l(l). Ar|1 empl&)yee i? nothe pharmacist or practitioner dispensing the prescription shall
requiredto seek treatment from someone other thenemployer Klein Industrial i ifi ifi
Seﬂvage VDILHR. 80 Wi, 2d 457256 N W2d 124(1972)E Y dlsp%nsethe gpec[flcdt_)rand nacljmegru%has requesteﬁ.ﬂlj a spelcmc
Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend @findname drug is dispensed under this paragraph, the employer
porarydisability, travel expense, and maintenance costs beyored@s if addi ~ Or insurer and the employee shall share the cost q@iréseription
tionaltraining is warranted. Beloit CorporatiorState,152 Ws. 2d579449 NW2d  gsfollows:
299 (Ct. App. 1989). . . .
Sub.(1) requires an employer to pay medical expensesadtara final order has 1. The employer or 'nSL!rGha" be |Iab|§ In an amount equal
beenissued. Linsey.\LIRC, 171 Ws. 2d 499493 N.W2d 14(1992). to the average wholesale price, as determined unde{33yb) 1,

Sub.(2) (a) does not require @mployer to consent to out-of-state health carf the lowest—priced drug product equivalent that the pharmacist

expenseshat result from a referral by an in—state practitioner selected in accordal i ; R
with the statute. UFE Inc. LIRC, 201 Ws. 2d 274548 N.W2d 57(1996),94-2794 Bpractitioner has in stock on the day on which the brand name

The continuing obligation to compensate an employee for work related medi€fiugis dispensed, plus the dispensing fee under(Spka) 2.and
expensesinder s. 102.42 does not allagency review of compromise agreementsany applicable taxes under syB) (a) 3.that would be payable for
afterthe one-year statute of limitations in s. 102.16 (1) has run if the employee inomatdrug product equivalent
medicalexpenses after that tim&chenkoski VLIRC, 203 Ws. 2d 109552 N.w2d T . .
120(Ct. App. 1996)96-0051 2. The employee shall be liable in an amount etpitile dif

Undersub. (2), an employee can seek reimbursement for expenses related fardncebetween the amount for whithe employer or insurer is

practitionersregardless of whether they are the first 2 practitioners whom th
employeehas seen. HermaSarpet Marts MLIRC, 220 Wis. 2d 61,583 N.W2d 662 ffable under subdl. and an amount equal to the average wholesale

(Ct. App. 1998)97-1119 price,as determined under syB) (a) 1, of the brand name drug

Section102.01 (2) (g) sets the dateinfury of an occupational disease and s. i i i
102.01(1) provides that medical expenses incurred before an emgoges of the onthe day on which the brand name druQ IS dISpenSEd‘ plus any

work-relatednjury are compensable. Read togethezdical expenses in occupa applicabletaxes under sui3) (a) 3.that are payabifer that brand

tional disease cases are not compensable until the date of jtignce the date is namedrug.

established all expenses associated witliisease, even if incurred before the date o hili

of injury, are compensable. United&tonsininsurance Co..\LIRC, 229 Wis. 2d 3) L|AB”-_|TY OFEMPLOYERORINSURER. (a) T_he liability _Of an

416,600 N.W2d 186(Ct. App. 1999)97-3776 o employeror insurer for the cost of a prescription drug dispensed
Spencercreates an exception to the general rule that compensapermiited  yndersub.(2) for outpatient use by an injured employee is limited

only if medical expenses are reasonably required and necessaigng as a claim f all of the following:

antengages in unnecessary and unreasonable treatment in good faith, the emp‘&/gﬂe sum or all 0 € following:

is responsible for payment. Honthaners Restaurmatsy LIRC, 2000 WI App 273, 1. The average wholesale price of the prescription drug as of
240Wis. 2d 234621 N.W2d 660 99-3002

> . . . the date on which thgrescription drug is dispensed, as quoted in
ingi?%g‘r“r:gﬁiae@fg",‘s\,&;f [A:Velcﬁlosxffg?;emrkersCompensat'on Proceed the Drug Topics Red Book, published by Medical Economics
Company|nc. or its successor

102.425 Prescription and nonprescription drug treat - 2. Adispensing fee of $3 per prescription oraemnich shall
ment. (1) DerINmioNs. In this section: be payable for all prescription drugs dispensedier sub(2)

(a) “Dispense” has the meaning given i#50.01 (7) regardles®f the location from which the prescription drug is-dis

(b) “Drug” has the meaning given in450.01 (10) pensedbut which shall be payable only to a pharmacist who dis

“ . ; - . . penseghe prescription drug.

(c) “Drug product equivalent” has the meaning givers.in .

450.13(1). 3. Any state or federal taxes that may be applicable to the pre

B L Y . . scriptiondrug dispensed.
(d) “Nonprescription drug product” has the meaning given in (b) In addition to the liability undepat (a), an employer or

$.450.01 (13m) insureris also liable for reimbursement to an injured employee for

(e) “Pharmacist” has the meaning given iA50.01 (15) all out-of-pocketexpenses incurred by the injured employee in
(f) “Practitioner” has the meaning given ir4§0.01 (17) obtainingthe prescription drug dispensed.

(9) “Prescription” has the meaning given i50.01 (19) (c) A billing statement submitted to an employer or insurer for
(h) “Prescription drug” has the meaning giviens.450.01 a prescription drug dispensed under s(®). shall include the
(20). national drugcode number of the prescription as listed in the

(i) “Prescription order” has the meaning given im50.01 nationaldrug codedirectory maintained by the federal food and
(21). drugadministratiorand shall state separately the price of the pre

(2) SuBSTITUTION OF DRUG PRODUCTEQUIVALENTS. (a) Except scriptiondrug and the dispensing fee. ) .
asprovided in pars(b) and(c), when a drug is prescribed to treat (4) LIABILITY OFEMPLOYEE. (a) Except as provided in p),
an injury for which an employer or insurer is liable under thig Pharmacist or practitioner who dispenses a prescriptiog
chapterthe pharmacist or practitioner dispensing the drug shiffdersub.(2) to an injured employee may not collect, or bring an

substitutea drug product equivalent in place of the prescribedftionto collect, from the injured employee any d®that is in
drugif all of the following apply: excesf the liability ofthe injured employee under siB) (c)

g. or the liability of the employer or insurer under s{).(a)

1. Inth fessionglid t of the di i h i . . CL
n the professionglidgment of the dispensing pharmacis (b) If an employer or insurer denies or dispuigsility for the

titi the d ducequivalent is th ticall . -
galﬁLZ?;r:gg(i{le peresrcuriqbé)drodrﬂ%. quivalent is therapeutically costof a drug prescribetb an injured employee under s(b),

. . the pharmacist or practitioner witispensed the drug may €ol
h Z'Jheﬂ?h@e for_})heddc;ug product equivalent is less than thee "o hring an action to collect, from the injured employee the
chargefor the presz_:rl e rug_. . ) costof the prescription drug dispensed, subject to the limitations
(b) A pharmacist or practitioner may not substitute a drughecifiedin sub.(3) (a) If an employer or insurer concedes liabil

productequivalent under pafa) in place of a prescribed drifg ity for the cost of a drug prescribed to an injured employeker

any of the following apply: sub.(2), but disputes the reasonableness of the amoumfathéor
1. The prescribed drug is a single—source patented drug floe prescription drug, the employer or insurer shall provide notice
which there is no drug product equivalent. undersub.(4m) (b)to the pharmacist or practitioner that the rea
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sonablenessf the amount chged is in dispute and the phar ability as the actual wage loss of the injured employee bears to the
macistor practitioner who dispensed the drug may not collect, orfjured employees average weekly wagethe time of the injury
bring an action to collecfrom the injured employee the cost of (3) If the disability caused by the injury is at times total and at
the prescription drug dispensed after receiving that notice.  timespartial, the weekly indemnity during each total or partial dis

(4m) RESOLUTION OF PRESCRIPTIONDRUG CHARGE DISPUTES.  ability shall be inaccordance with subgl) and(2), respectively
(@) The departmerttas jurisdiction under this subsection and s. (4) If the disability period involves a fractional week, indem
102.16(1m)(c) and s102.17to resolve a dispute between a phamhity shall be paid for each day of such week, except Sundays only
macistor practitioner and an employer or insurer over the reasait the rate of one-sixth of the weekly indemnity
ablenes®f the amount chged for a prescription drug dispensed (5) Temporarydisability, during which compensation shié
undersub. (2) for outpatient use by an injured employee Wh@ayapiefor loss of earnings, shall include such period as may be
claimsbenefits under this chapter reasonablyrequired for training in the use of artificimlembers

(b) An employer or insurer that disputes the reasonablenesgffiappliances. Except as provided i182.61 (1g)temporary
theamount chaged for a prescription drug dispensed under sulisability shall also include such period as the employee may be
(2) for outpatient usdy an injured employee or the departmenieceivinginstruction pursuant to §02.61 (1)or(1m). Temporary
undersub.(4) (b)or s.102.16 (1m) (cpr102.18 (1) (bg) 3shall  disability on account of receiving instruction of the latter nature,
provide, within 30 daysafter receiving a completed bill for theandnot otherwise resulting from the injuishall not be irexcess
prescriptiondrug, reasonable written notice to the pharmacist gf 80 weeks.Such 80-week limitation does not apply to tempo
practitionerthat the chae is beinglisputed. After receiving rea rary disability benefits under this section, travel or maintenance
sonablewritten notice undethis paragraph or under su#d) (b) expensainder s102.61 (1) or private rehabilitation counseling
0rs.102.16 (1m) (cpr102.18 (1) (bg) lthata prescription drug or rehabilitative training costs underl€2.61 (1m)f the depart
chargeis being disputed, a pharmacist or practitionay not col  mentdetermines that additional trainifmwarranted. The neces
lectthe disputed chge from, or bring an action for collection ofsjty for additional training as authorized by the department for any
the disputed chaye against, the employee who received the premployeeshall be subject to periodic review and reevaluation.

scription drug. 3 _ _ (6) (a) Except as provideth par (b), no sick leave benefits

(c) A pharmacist or practitionéhat receives notice under parprovidedin connection with other employment or wages received
(b) that the reasonableness of #reount chaged for a prescrip  from other employment held by the employee when the injury
tion drug dispensed under sii) for outpatient use by an injured occurredmay be considered itomputing actual wage loss from
employeeis in dispute shall file the dispute with the departmenfie employer in whose employ the employee sustained injury
within 6 months after receiving that notice. o (b) In the case of an employee whose average weakhings

(d) The department shall deny payment of a prescription drigecalculated under 402.11 (1) (a) wages received from other
chargethat the department determines under this subsection tadagploymentheld by the employee when timgury occurred shall
unreasonable A pharmacist or practitioner and an employer de considered in computing actuabge loss from the employer
insurerthat are parties to a dispute under thibsection over the jn whose employthe employee sustained the injury as provided
reasonablenessf a prescription drug chge are bound by the in this paragraph. If an employseiveragaveekly earnings are
department'sletermination under this subsection on the reasogalculatedunder s.102.11 (1) (a) wages received from other
ab_leness_)f t_hedlSpL_ltEd chaye, ynles_s that determination is SEémp|oymen]he|d by the employee when timgury occurred shall
asideon judicial review as provided in pe). be offset against those average weekly earnings andgaihst

(e) Within 30 days after a determination under this subsectidhe employees actual earnings ithe employment in which the
the department may set aside, reversanodify the determina employeewas engaged at the time of the injury
tion for any reason that the department considericient. (c) Wages received from the employer in whose employ the
Within 60 days after a determination under this subsedii@n, empioyeesustained injury or from other employmentitained
departmentnay set aside, reverse, or modify the determination gferthe injury occurred shall be considered in computing benefits
groundsof mistake. A pharmacist, practitione@mployer or  for temporary disability
insurerthat isaggrieved by a determination of the department (7) (a) If an employee has a renewed period of tempatiary
underthis subsection may seek judicial review of that determingyjjir; commencing more than 2 years after the date of injury and,
tion in the same manner that compensatiaims are reviewed exceptas provided in pafb), the employee returned to work for
unders.102.23 o atleast10 days preceding the renewed period of disabpiay

(5) NONPRESCRIPTIONDRUG PRODUCTS. The liability of an  mentof compensation for the neperiod of disability shall be
employeror insurer for the cost of a nonprescription drug produghadeas provided in patc).
usedto treat an injured employee is limitemthe usual and cus (b) An employee needot return to work at least 10 days-pre
tomary chage to the general public for the nonprescription drygsginga renewed period of temporary disability to obtain benefits
product. undersub.(5) for rehabilitative training commenced more than 2

History: 2005 a. 1722007 a. 1852009 a. 206 yearsafter the date of injuryBenefits for rehabilitative training

102.43 Weekly compensation schedule.  If the injury Shallbe made as provided in pég). .
causesdisability, anindemnity shall be due as wages commencing (€) 1. If the employee was entitled to maximum weekly bene
the 4th calendar day from the commencementhef day the fits at the time ofnjury, payment for the renewed temporary-dis
scheduledvork shift began’ exclusive of Sundays ngycepting _ablllty or the rehabilitative training shall be at the maxinmaie
wherethe employee works on Sundafter the employee leavesin effect at the commencement of the new period.
work as the result of the injurgnd shall be payable weekly there 2. If the employee was entitled to less than the maximum rate,
after,during suctdisability. If the disability exists after 7 calendarthe employee shall receive the same proportibthe maximum
daysfrom the date the employee leaves work as a result of thhichisin effect at the time of the commencement of the renewed
injury and onlyif it so exists, indemnity shall also be due and payeriodor the rehabilitative training as the emplogegctual rate
able for the first 3 calendar days, exclusive of Sundays,onlgtthe time of injury bore to the maximum rate ifeef at that time.
exceptingwhere the employee works on Sundayaid weekly 3. For an employee who is receiving rehabilitative training,
indemnityshall be as follows: aholiday breaksemester break or othsimilar scheduled inter

(1) If the injury causes total disabilityvo—thirds of the aver ruptionin a course of instruction does not commence a new period
ageweekly earnings during such disability of rehabilitative training under this paragraph.

(2) If the injury causes partial disabiliguring the partial dis (8) During a compulsory vacation periedheduled in accord
ability, such proportion of the weekly indemnity rate for total disancewith a collective bayaining agreement:
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(a) Regardless of whether the emplogdealing period has plemental benefits that shall be payable in the first instance by the
ended,no employee at work immediately before the compulsogmployeror the employés insurance carrieor in the case of
vacationperiod may receive a temporary total disability benefiienefitspayable to an employee undei82.66 shall be paid by
for injury sustained while engaged in employment for thabhedepartment out of the fund created undé02.65 Those sup
employer. plemental benefitshall be paid only for weeks of disability occur

(b) An employeeaeceiving temporary partial disability bene ring after January 1, 2003, and stadhtinue during the period of
fits immediately before the compulsory vacation period for injuguchtotal disability subsequent to that date.
sustainedwvhile engaged in employment for that emploghkall (am) If the employee iseceiving the maximum weekly bene
continueto receive those benefits. fits in effect at the time of thijury, the supplemental benefit for
(9) Temporarydisability, during which compensation shaé @ Wweek of disability occurring after May 6, 2010 [May 1, 2010],
payable for loss of earnings, shall include the period during whigh@llbe an amount that, when addedhe regular benefit estab
anemployee could return to a restricted type of work during ttighedfor the case, shall equal $582.
healingperiod, unless any of the following apply: NOTE: The correct date is shown in brackets2009 Ws. Act 206was incor

. L . rectly transcribed. Corrective legislation is pending.
(a) Suitable employment thatvgthin the physical and mental v 9 P 9

limitations of the employee is furnished to the employee by thg,nihe maximum benefithat was in déct on the date of the
employeror some other employeFor purposes of this paragraphiniry the supplemental benefit farweek of disability occurring

if the employer or some other employer makgea faith offer afterMay 6, 2010 [May 12010], shall be an amount &afent to
"Bring the total weekly benefits to the same proportion of $582 as

sonablecause to accephat ofer, the employee is considered tﬁg Sgglgyf/?ﬁuxeekly benefibears to the maximum infett on

havereturned to work as of the date of diter at the eamnings that NOTE: The correct date is shown in brackets2009 Ws. Act 206was incor
the employee would have received but for te&usal. In case of rectly transcribed. Corrective legislation is pending.

adisputeas to the extent of an employephysical or mental limi  (¢) The employer or insurance carrier paying the supplemental
tationsor as to what employment is suitable within those-limpenefitsrequired under this subsection shall be entitled:ito-
tations,the employee may file an application undet@.17and  pursementfor each such case from the fuestablished by s.
ss.102.17to0 102.26shall apply 102.65 commencing one year from the date of the first such pay
(b) The employes’ employment with the employer has beement and annually thereafter while such payments continue.
suspended or terminated duethie employees alleged commis Claimsfor such reimbursement shall be approlsgdhe depart
sion of a crime, the circumstances of which are substantialiyent.
relatedto that employment, and the employee has beemyetiar (2) In case of permanent total disability aggregate indemnity
with the commission of that crime. If the employee is not founghall be weekly indemnity for the period that the employee may
guilty of the crime, compensatidor temporary disability shall be live. Total impairment for industrial use of both eyesthe loss
payablein full. of both arms at or near the shouldsrof both legs at or near the
(c) The employes’employment with the employer has beehip, or of one arm at the shoulder and one leg at the hip, constitutes
suspendedr terminatectue to the employegViolation of the permanentotal disability This enumeration is not exclusive, but
employer’s policy concerningemployee drug use during thein other cases the department shall find the facts.
periodwhen the employee could return to a restricted type of work (3) For permanent partial disability not covered byl$32.52
duringthehealing period. Compensation for temporary disabilityy 102.56 the aggregate number of weeks of indemnity shall bear
may be denied under this paragraph only if prior to the date ifichrelation to 1,000 weeks as thature of the injury bears to one
injury the employets policy concerning employee drug use wasausingpermanent total disability and shall be payable at the rate
established in writing and regularly enforced by the employer of two—thirds of the average weekly earnings of the employee, the
(d) The employee has been convictde crime, is incarcer earningsto be computed as provided in1€2.11 The weekly
ated,and is not available to return to a restricted type of work diundemnity shall bein addition to compensation for the healing
ing the healing period. periodand shall be for the period that the employesy live, not
History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 1951979 c. 2781983 to exceed 1,000 weeks.

2 000 a bog | & 17PI993 2. 370492 1995 2. 225413 2001 2. 372005 (4) Where the permanedisability is covered by s€02.52
Committee Note, 1971:Employees who have two joléio have been injured at 102.53 and102.55 such sections shall govern; pI’OV_IC_ied, ihat
oneof them have in some cases been made totally disabled for work at either job. Biokcase shall thpercentage of permanent total disability be taken

leavebenefits from the other employer has suspended eligibility for compensatiorgg more than 100 percent.

hasreduced compensation even though the employéeredfa wage loss. This . R Lo .
consideredo be inequitable. Sick leave benefits from the employer where injury (5) In cases where it is determined that periodic benefits

occurredare to be considered, howeverdetermining eligibility for compensation grantedby the federal social security P 115) paid to the employee

from such employer|[Bill 371-A] . . . .
Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend tgrﬁcause of dlsab”lmhe benefits payable under this chapter shall
ereduced as follows:

porarydisability, travel expense, and maintenance costs beyowde4@s if addi

tionaltraining iswarranted. Beloit Corp. Btate,152 Ws. 2d 579449 N.W2d 299 (a) For each dollar that the total monthly benefits payable
(Ct. App. 1989).

The phrase “ifthe injury causes disability” is interpreted in light of the “as is” ruidinder this chapterexcluding attorney f_ees and_ costs, plu_s th_e
thatan employes’ susceptibility to injurylue to a pre-existing condition does notmonthly benefits payable under the social security act for disabil

relievethe employer from liability ITW Deltar v LIRC, 226 Ws. 2d11,593 N.\W2d  ; 0 i
908 (Ct. App. 1990)98-2012 ity exceed 80% of the employseaverage current earnings as

The*as is” rule applies to delays in treatment of a work-related injury caused S§¢terminecby the social security administration, the benefits- pay
apre—existing condition. It was reasonable to find that a woman was entitied to bemble under this chapter shall be reduced by the same amount so
fits for the period she was unable to umglesugeryto repair a work-related injury - 0,
dueto the threat that anesthesia would cause harm to her pre—existing pregnamgtthe total benefits payqble shall not exceed 80% Qf the employ
ITW Deltar v LIRC, 226 Wis. 2d 1L, 593 N.W2d 908(Ct. App. 1999)98-2912  €€'saverage current earnings. Howeves total benefit payable

underthis chapter and under the federal social security act may be
102.44 Maximum limitations. Section102.43shall be sub reducedto an amountess than the benefit payable under this

jectto the following limitations: chapter.

(1) (ag) Notwithstanding angther provision of this chapter ~ (b) No reduction under this section shall be made because of
everyemployee who iseceiving compensation under this chaptean i_n_crease_ granted by the social security administration as a cost
for permanent total disability or continuous temporary tdigl  Of living adjustment.
ability more than 24 months after the date of injury resulting from (c) Failure of the employee, except for excusable neglect, to
an injury that occurred prior to January 1, 2001, shall receive support social security disability payments within 30 days after

(b) If the employee is receiving a weekly benefit that is less
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written request shall allow the employer or insurance catoier bece}use)fin%'w %geaeducgrt]ion,_ anf{hcatpt%ﬁinn_ablettQ securelr co?)tlinuiﬂ% ga;inftur:
reduceweekly compensation benefits payable under this chapflicler"Baiczewski vDILHR., 76 wis. 2d 467 251 N.W2d 7041977),
by 75%. Compensation benefits otherwise payable shall be reimsp (6) (a) includes only wage loss fared at the employment where the injury
bursedto the employee after reporting. occurredand does not include wage loss frarmecond job. Rfif. LIRC, 159 Wis.

. . . .2d 239 464 N.W2d 56(Ct. App. 1990).

(d) The employer or insurance Cam.er making such reductio IRC exceeded its authority when it ordered temporary total disapdijynents
shallreport to the department the reduction anckgaested by the for an indefinite future period.” Such payments are not authorizeiufperiod after
departmentfurnish to the department satisfactory proof of themedical condition has stabilized and before the employeegaredesigery. GTC
basisfor the reduction. Auto Parts vLIRC, 184 Ws..Zd 450516 N.w2d 313(Ct. App. 1993). o

. X . . Sub. (4) requires apportionment between scheduled and unschedjugds
(e) The reductiorprescribed by this section shall be alloweghenboth contribute to permanent total disahilityoss of earning capacity may not

bpawarded for scheduled injuries. LanghukIRC, 206 Ws. 2d 494557 N.W2d
only as to payments made on or after July 1, 1980, and shall@&cn App. 1996)96-0622

CompUte(b_n the basis of paymentsade for temporary tOtala tM in'order for sub. (6) (b) to applihe physical limitations must be from an unsehed
porarry partial, permanent total and permanent partial disabilityled injury. Mireles vLIRC, 226 Ws. 2d 53593 N.W2d 859(Ct. App. 1999),

. . -1
U] No redUCt_|0n shall taketo account payments made under syp (2) governs the permanent total disability indemriigther cases” of disabil
the social security act to dependents of an employee. ity under sub. (2) may include a combination of scheduled and unscheduled injuries.
. . . Mirelesv. LIRC, 2000 W1 96237 Wis. 2d 69613 N.W2d 875 98-1607
(@ N_O re(_j_UC“On un_der this SUbsec_uon shall _be mademn Sub.(6) (b)allows the department to reopen an award to account for loss of earning
porary disability benefits payable during a period in which agapacityfrom an unscheduled injurgven if a scheduled injury causes tixenina

injured employeeis receiving vocational rehabilitation servicegon of employment. Mireles.LRC, 2000 W1 96237 Ws. 2d 69613 N.W2d873

unders.102.61 (1)or (1m). Sub.(2) allows the awarding of permanent total disability that results from a com

ini imi i bination of scheduled and unscheduled injuries, provided that the applicant estab
(6) (@) Where an injured employee claimingmpensation lishesthat a clearascertainable portion of the disability is attributable taitteched

for disability under sub(2) or (3) has retume_d to Work_ f(_Ihe uledinjury or injuries. Secura Insurance.\RC, 2000 WI App 237239 Ws. 2d 315
employerfor whom he or she worked at the time of the injthig  620N.W.2d 626 00-0303

i ili i imi A claimant is not required to present evidence of a job search as part of prima facie
permanendisability award shall be based upon the physicat "mtlzaseof odd-lot unemployabilityprovided the claimant shows tHacause of the

tationsresulting from the injury without regard to loss of earningjury and otheBalczewskfactors suctas age, education, capagiyd training, he
capacity unless the actual wage loss in comparisoneaithings or she is unable to secure continuing, gainful employment.  If the claimant is within
1 ini 0 the odd-lot categoryit falls to the employer to rebut the prima facie case by demon
atthe time Of Injury equ_als or exc?eds 15%. stratingthat the claimant is employable and that jobs exist for him orBeecher
(b) If, during the period sdobrth in s.102.17 (4)the employ v. LIRC, 2004 WI 88273 Ws. 2d 136682 N.W2d 29 02-1582

i in i i i Theburden that shifts from the claimant to the employer uBdzewskis a bur
mentrelatlonshlp is terminated by the employethe time of the enof persuasion, but only as to the sub—issue of whether a job exists that the claimant

injury, or by the employee because his or her physical or meri@ldo. The burden of persuasion on the other aspects of the claicese'for per
limitations prevent his or her continuing in such employment, @oranenttotal disability benefitsemains, as always, with the claimant. Beecher v

; ; ; 0 LIRC, 2004 WI 88273 Ws. 2d 136682 N.W2d 29 02-1582
if during such period a wage loss of 15%nuore occurs the Thesocial security déet under sub. (5) may be used to reduce temporary disability

departmenmay reopen any award and make a redeterminatigghefitspaid under s. 102.43 (5) during the period that the worker is engaged in a
taking into account loss of earning capacity vocationalrehabilitation program as described in s. 102.61. Michels Pipeline Con
. . . struction v LIRC, 2008 WI App 55309 Ws. 2d 470750 N.W2d 485 07-0607
(c) The det(_armlna_tlon of wage loss shall not take into accoungub. (6) (a) applies to persons “claiming compensation,” which does not include
any period during which benefiare payable for temporary €lis personsaready receiving compensation. Schreiber Foods, IndRZ, 2009 WI
ability App 40,316 Ws. 2d 516765 N.W2d 850 08-1977 . . .
) o . UnderBalczewskandBeecherpnce a claimant has established a prima facie odd-
(d) The determination of wage loss shall not take into accousitcase, the employer must prove that the clairisaptobably employable and that

; i ; 1 ; anactual, suitable job is regularly and continuowslgilable. It is not stitient to
any period during which benefits are paid underid8 show that the claimant is physically capable of performing light work and that light

(e) For the purpose afletermining wage loss, payment ofwork s available. NeitheBalczewskhor Beecherrequire aremployer to disclose

i i ; il ; y descriptive information of a claimant to a prospective emplayeatisfy its
benefitsfor permanent part|al dlsablllty shall not be ConSIdereﬁé‘buttalburden. The employerduty in ascertaining whether an actual job exists is

paymentof wages. to obtain information from the prospective employer about the job requirements, not
i i i ovideinformation about the claiman€agill Feed Division/Cagill Malt v. LIRC,
(f) Wage losshall be determined on wages, as defined in %mw App 115, W, 2d NARd 001877

102.11 Percentage of wage loss shall be calculated on the basiskrc improperly expanded the évidentiary burden on employers seeking to rebut

of actual average wages over a period of at least 13 weeks. aclaimants prima facie odd-lot case beyond that establisheégéatherandBalc-
. . . . za\[/vskby establishing a preference for evidence that the employer referred the claim
(9) For purposes of this subsection, if the employer in go@#tto prospective employers with specific job openiagsially available, although

faith makes an d&&r of employment which is refused ligje anemployer may rely on'evidence that it actually referred a claimant to a prospective
employeewithout reasonable cause tdamployee is considered employerto support its rebuttal case. GiiirFeed Division/Cagill Malt v. LIRC,

) : P1OWI App 115, __V6.2d__,___N.\ed__09-1877
to havereturned to work with the earnings the employee wou Paymenbf the supplemental benefit of 102.44 (1) is not precluded to former state

havereceived had it not been for the refusal. employeesy Art. IV, s. 26. The second injury fund is not impressed with a construc
; : i tive trust which prevents itsse for payment of such supplemental benefits. 62 Att
(h) In all cases of permanent partial disabitit covered by der'ss P pay PP y

$s.102.52t0 102.56 whether or not the employee has returned to
Work, the permanen_t par_tia_l d|sab|l|ty shall not be less than tr@245 Benefits payab|e to minors; how pa|d Com
imposedby the physical limitations. pensatiorand deattbenefit payable to an employee or dependent

History: 1971 c. 1481973 c. 1501975 c. 14%s.33, 54, 57; 1975 c. 1991977 i i
¢. 1951879 c. 2781981 c. 921983 298 1991 . 851995 & 17: 2001 . 372003 WO was a minor when themployees or dependersright began

a. 144 2005 a. 1722007 a. 1852009 a. 177206, to accrue, mayin the discretion of the department, be ordered paid
Cross-reference: See also sDWD 80.32 80.34 and80.5Q Wis. adm. code.  to a bank, trust compangrustee, parent or guardian, for the use
Committee Note, 1971:Employees who are totalljisabled receive compensa of such employee or dependent as may be found best calculated

tion at the wage level and the compensation ratdécteds of the date of their injury , )
This is an average of approximately $45.90 per week foethployees who are to conserve the employse or dependerﬂ interests. ~ Such

injured previous to February 1, 1970. The intent is to providedgment of supple €mployeeor dependent shall be entitled to receive payments, in
mentalbenefits; for example, an employee who was injured in October 1951 am? aggregate, at a ramt less than that applicable to payments

earningwages in excess of the maximum of $52.86 is receiving $37 a week for t B . . o 4
disability. Thisemployee will receive supplemental benefits of $42 a week to bl’iﬁé? primary compensation for total disability death benefit as

thetotal up to $79, which was the maximum February 1, 1970. An employee inju@gcruingfrom the employes’or dependerg’18th birthday

in October 1951 with a wage of $26.43 has been receiving $18.50 per week for totdlistory: 1973 c. 1501993 a. 492

disability. This is 50%of the maximum in ééct in October 1951. Such employee

will receive supplemental benefits of $21 a week to bring the total up to $39.50, whic| . .

is 50% of the maximum in ffct February 1, 1970. Itis not intended that any deatﬁ&z:{ﬁ Death benefit. Where death proximately resuitem

benefitpayment be &cted by this section. [Bill 371-A] the injury and the deceased leaves a person wholly dependent
Thedepartment must disregard total la®arning capacity in the case of atela upon him or her for support, the death benefit shall equa| 4 times

tive scheduled injury Mednicof v. DILHR, 54 Wis. 2d 7 194 N.W2d 670(1972). ! . . .
The“odd-lot” doctrine is a part of Wconsin law It provides that if a claimant his or her average annual earnings, but when added to the disabil

makesa prima facie case that he or she was injured in an industrial accident dfyl,indemnitypaid and due at the time of death, shall not exceed
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two-thirds of weekly wage for the number of weeks set out inmised,any claim under this section shall be compromised on the
102.44 (3) sameproportional basis. The attorney general shall represent the
History: 1979 c. 2781981 c. 92 interestsof the state in case of such dispute.

Death benefits under the workecompensation lawFortune. WBB Apr1987. (5) MINORs. Benefits due to minors under this section may be

102.47 Death benefit, continued. If death occurs to an paidas provided in s102.45

injured employee other than as a proximate result ofirihey, (6) Proor. In administering this section the department may
before disability indemnity ceases, death benefit and “buriggduirereasonable proof of birtimarriage, domestic partnership
expenseallowance shall be as follows: underch. 770, relationship, or dependency

(1) Wherethe injuryproximately causes permanent totat dis_ (7) NOTTO AFFECTOTHERRIGHTS, BENEFITSOR COMPENSATION.
ability, they shall be the same as if the injury had caused dedthe compensation provided for in this section is in addition to, and
exceptthat the burial expense allowance shall be included in tRet exclusive of, any pension rights, death benefitsther com
items subject to the limitation stated ink02.46 The amount Pensatiorotherwise payable by law
availableshall be applied toward burial expense before any is (8) DEFINITIONS. As used in this section:
appliedtowarddeath benefit. If there are no surviving dependents (a) “Correctionalofficer” means any person employed by the
the amount payableo dependents shall be paid, as provided in tateor any political subdivision as a guard diicgr whose prin
102.49(5) (b) to the fund created underl€2.65 cipal dutiesare supervision and discipline of inmates at a penal

(2) Wherethe injury proximatelycauses permanent partialinstitution, prison, jail, house of correction or other place of penal
disability, the unaccrued compensation shall first d@plied detention.
towardfuneral expenses, not to exceed the amount specified in  (am) “Diving team member” means a member degally
102.50 Any remaining sum shall be paid to dependents, as peftganizeddiving team.

vided in this section and s802.46and102.48 and there is N0 () “Fire fighter” means any person employed by the state or
liability for any other payments. All computations under this sugny political subdivision as a member oficér of a fire depart

sectionshall take into consideratidhe present value of future antor a member of a volunteer departmémtjuding the state
payments. If there are nsurviving dependents the amount Payfire marshal and deputies.

ableto dependents shall be paid, as provided 1928.49 (5 ) o
to the fung created und ermg.65 P (5) (b) (c) “Law enforcement dicer” means any person employed by

History: 1971 c. 1481977 c. 1951983 a. 981987 a. 179 the stateor any political subdivision for the purpose of detecting
Whena deceased worker dies before the level of permauzetial disability is  andpreventing crimend enforcing laws or ordinances and who
establishedthe dependers’death benefit is not wiped out. “Unaccrued compensgs aquthorized to make arrests for violations of the laws or ordi
tion” under sub. (2) is compensation that has not become due, or compensatio :
which a claim is not yet enforceabldt is not limited to compensation awarded butﬁ ceghe p_erson IS employed to enforce, whethe_r that_ enforce
notyet paid. Edward Brothers, Inc. LIRC, 2007 WI App 128300 Wss. 2d 638731 mentauthority extends to alaws or ordinances or is limited to

N.W.2d 302 06-2398 specificlaws or ordinances.
102.475 Death benefit: law enforcement and correc - (d) “Political subdivision” includes counties, municipalities

tional officers, fire fighters, rescue squad members, div. - andmunlumpal corporations. )

ing team members, national or state guard members (dm) “Rescue squad member” means a memberlegaly

and emergency management personnel. (1) SpeciaL Organizedrescue squad.

BENEFIT. If the deceased employee is a law enforcemédiueof (e) “State” means the state ofifonsin and its departments,
correctionalofficer, fire fighter rescue squad membativing divisions,boards, bureaus, commissions, authorities and colleges
teammembernational guard member or state defense force-meand universities.

ber on state active duty as describieds. 102.07 (9)or if a ';iitg%: 1%5 0657(4]?)211' 3%7 0-25%159%012%2?5110&;25;163% 115?;7138?20239
. : c. 10s. ; c. c. a. a.
deceasegberson is an employee or volunteer performing eme%ma_ 631991 a. 851993 a. 811995 a. 2471999 a. 142000 a. 2842.

gencymanagement activities undgr.323during a state of emer
gencyor a circumstance describeds.323.12 (2) (g)who sus 10248 Death benefit, continued.  If no person who str
tainedan accidental injury while performing services growing oWfiyes the deceased employee is wholly dependent upon the

of and incidental to that employment or volunteer activity so thééceasecbmployee for support, partial dependency and death
benefitsare payable under $02.460r102.47 (1) the department penefitstherefor shall be as follows:

(Sgsgvgﬂr%hgal?;ciop%% OoTtﬁgep?ﬁ;?fgaf'ﬁne?i?g?gﬁﬁg ((jla)t o (1) An unestranged surviving parent or parents to whose sup
of death, but not less than $50.000 to the persons wholly de rtthe deceased has contributed less than $500 in the 52 weeks
’ ’ pe Y tpreceding the injury causing death shall receive a death bene
dentupon the decease_d. For purposes of this subsection-de Tt $6,500. If the parents are not living togethiee department
dency shall be determined under¥82.49and102.51 shalldivide this sum in such proportion as it deems to be just, con
) EAYMENTShT(ﬁDEdPENDEgTS-t (@) If ”t‘ﬁredare mor%than ‘l‘persideringtheir ages and other facts bearing on dependency
sonswho are wholly dependent upon the deceased employee al22) In all other cases the death benefit shall be such sum as the

2ggggf|4benem of $2,000 shall be paid feach dependent in department shall determine to represent fairly and justly thie aid
o . supportwhich thedependent might reasonably have anticipated

(b) If there is more than one person who is wholly depend&p, the deceased employee but for the injdtyestablish antiei
uponthe deceased employee, the benefits under this section Sﬁéﬂz)nof supporand dependencit shall not be essential that the
be apportioned between such dependents on the paOPBF  jecease@mployee made any contribution to support. The aggre
tionalbasis as the primary death benefit. ate benefits in such case shall not exceed twice the average

(c) Notwithstanding sul{1), if there are partial dependents Ognnualearnings of the deceaseu;4 times the contributions of the
the deceased employee who aatitled to benefits under s.deceasetb the supporof such dependents during the year imme
102.48 they shall be entitled to sugtortion of the benefit deter diately preceding the deceased emplogedeath,whichever
minedunder sub(1) that their partial dependency benefit bears tgmountis the greaterin no event shall the aggregate benefits in
the primary benefit payable to one wholly dependent upon tegich case exceed themount which would accrue to a person
deceased.No payment to a partial dependent shall be less thaglelyand wholly dependent. Where there is more than one partial
$1,000. dependenthe weekly benefit shall bapportioned according to

(3) DisputEs. In case of dispute, dependents may file applictheir relative dependency The term “support” as used in ss.
tionsas provided in 9.02.17 and ss102.17t0102.27shall apply 102.42to 102.63shall include contributions to the capital fund of
In such case, if the claim for a primary debénefit is compro the dependents, for their necessary comfort.
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(3) A deathbenefit, other than burial expenses, except gsiardianor to such otheperson, bank or trust company for the
otherwiseprovided, shall be paid in weekly installments correchild’s use as may be found best calculated to conserve the interest
spondingin amount tawo-thirds of the weekly earnings of theof the child. In the case of death of a child while benefits are still
employeeuntil otherwise ordered by the department. payablethere shall be paid the reasonable expense for burial, not

History: 1975 c. 1471979 c. 2781989 a. 641993 a. 492 exceeding$1,500.

Cross-reference: See also DWD 80.46 Wis. adm. code. (7) All payments received under this section shall be depos

-, ' . ited in the fund established by 82.65
102.49 Additional death benefit for children, — state History: 1971 c. 260,92 (4} 1975 c. 147199 1977 c. 1951979 c. 105.60

fund. (1) When the beneficiary unders2.460r102.47 (1)is  (13)1979 c. 278355 1985 a. 831991 a. 851993 a. 4921997 a. 2522003 a. 144
the spouse or domestic partner under €10 of the deceased 2005a. 1722009 a. 28

employeeand is wholly dependent for support, an additional groiﬁgmfeﬁ”cfei jee a'(sjo th\:%SO-“S V\”S-tfidm- 00%96 10257, Somwart
deathbenefit shall be paid from the funds provided by §8jfor 1,798 "75 Wis. 2 217240 NWad 1731976) oo Y o SOnar

eachchild by theirmarriage or domestic partnership under7ata
whais living at the time of the death of the employee, and whoj82 50 Burial expenses. In all cases in which the death

|ikeWise Who”y dependent Upon the employee fOf SuppOI’t. Thaﬁ emp'oyee proximate';esu'ts from the injucyhe emp|oyer or

paymentshall commence at the time thmtmary death benefit jhsyrershall pay the actual expense taurial, not exceeding
paymentsare completed oif advancement of compensatibas  $10,000.

been paid, at the time when payments would normally have be&fistory: 1971 c. 1481977 c. 1951985 a. 831991 a. 851995 a. 17; 2009 a.
completed. Payments shall continue at the rate of 10% of the sapé.

viving parents weekly indemnity until the chilg’18th birthday

If the childis physically or mentally incapacitated, payments mah02.51 Dependents. (1) WHo ARe. (a) The following per

be continued beyond the chil’18th birthday but the paymentssonsare entitled to death benefits as if they are solely and wholly
may not continue for more than a total of 15 years. dependentor support upon a deceased employee:

(2) A child lawfully adopted by the deceased employee and 1. A wife upon a husband with whom she is living at the time
the surviving spouse adomestic partner under ch70, prior to  of his death.
thetime of theinjury, and a child not the deceased empla/ewin 2. A husband uponwife with whom he is living at the time
by birth oradoption but living with the deceased employee asof her death.
memberof the deceased employsdamily at the time of the 2m. A domestic partner undeh.770upon his or her partner
injury shall for the purpose of this section be taken as a child §h whom he or she is living at the time of the partekeath.

their marriage or domestic partnership underzcr . 3. A child under the age of 18 years upon the parent with
(3) If the employee leaves a spouse or domestic partner unggbmhe or she is living at the time of theath of the parent, there

ch.770wholly dependent and also a child by a former marriaggeingno surviving dependent parent.

domesticpartnership under cfi7Q, or adoption, likewise wholly 4= A chilq over the age of 18 years, but physically or mentally

dependentaggregate benefits shall be the same in anamifithe incapacitatedrom earning, upon the parent with whom he or she

child were thechild of the surviving spouse or partnand the i iino"at the time of the death of the parent, there being no sur
entire benefit shall be apportioned to the dependents in t ﬁ/ing dependent parent

amountghat thedepartment determines to be just, considering the L .
agesof the dependents and other factors bearing on dependencyP) Where a dependehnt whoeigtitled to olleath belrllefltgs under
The benefit awarded to the surviving spouse or partner shall A Subsectiorsurvives the deceased employee, all other depen

exceed4 times the average annual earnings of the deceaS&§tS shall be excluded. The dfiag of any portion of the sup
employee. port and maintenance of a child upon arfeghe parents, or any

(4) Dependencyf any child for the purposes of this Sectio%oluntary_con_tribution toward t_he support afchild by a parent,
shallbe determined according t01€2.51 (1) in like manner as r an obligation to suppoet child by a parent constitutes living

. - with any such parent within the meaning of this subsection.
would be done if there was no surviving dependent parent. .
- LT (2) WHoAReNOT. (a) No person shall be considered a depen
(5) (a) In each case of injury resulting in death, the employa@

A ° ntunless that person is a spouse, a domestic partner under ch.
orinsurer shall pay into the state treasury the sum of $20,000774 5 giyorced spouse who has not remarried, or a lineal descen

(b) In addition to the payment required under. (@ in each  dant,lineal ancestgibrother sister or other member of the family
caseof injury resulting in death leaving no person dependent f@gihetherby blood or by adoption, of the deceased employee.
support,theemployer or insurer shall pay into the state treasury |t or g years or more prior to the date of injury a deceased
theamount of theleath benefit otherwise payable, minus any pa)émployeel’nas been a resident of the Unifgtdtes, it shall be cen

ment made under $02.48 (1)in 5 equal annual installments with | ,gjyely presumed thato person who has remained a nonresi
thefirst instaliment due as of the date of death. _ dentalien during that period is either totally or partially dependent
(c) In addition to the payment requiredder par(a), in each yponthe deceased employee for support.

caseof injury resulting in death, leaving one or more persons par (c) No person who is monresident alien shall be found to be

tially dependent for suppothe employer or insurer shall pay into; ;
the state treasury an amount which, when added to the sums eithertotally or partially dependemin a deceased employee for

or to be paid on account of partial dependency and undégs48 g?ng?rgmh%g 3222223?2ﬁgugyi@eﬂﬂﬁg?’e%\gﬂgecgp :(rjlllz:ns
((jl)' Sh;” equal the death benefit payable to a person Whoﬂythe transfer of moneguch as drafts, letteod credit, microfilm
ependent. _ _ or other copies of paid share drafts, canceled checkeceipts
(d) The payment into the state treasury shall be made in all stighthe payment to any banéxpress companynited States post
casegegardless of whether the dependenmtpersonal represen office, or other agency commercially engaged in the transfer of
tativesof the deceased employeemmence action against a 3rundsfrom one country to anotheior transmissiorf funds on
partyunder s102.29 If the payment is not made within 20 day$ehalfof said deceased employee to such nonresidentcidien
after the department makes request theretory sum payable ing dependencyThis provision shall not be applicable unltss
shallbear interest at the rate of 7% per year employeehas been continuously in the United States for at least
(e) The adjustments liability provided in ss102.57102.58 oneyear prior to hior her injury and has been remuneratively
and102.60do not apply to payments made under this section.employedtherein for at least 6 months.

(6) Thedepartment may award the additional benefits payable (3) DivisioN AMONG DEPENDENTS. If there is more than one
under this section to the surviving parent of the chilthéehild’'s personwholly or partially dependent, the death benefit shall be
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divided between such dependents in such propostothe depart (e) A middle fingerand the metacarpal bone thereof, 45 weeks;
mentshall determine tbe just, considering their ages and other (f) A middle finger at the proximal joint, 35 weeks;

factsbearing on such dependency . () A middle finger at the second joint, 20 weeks;
Who & a dependent and the extentiaor her dependeney shall () /A middle finger at the distal joint, 8 weeks;
be determined as of the date of the death okthployee, and the (!) A fng f!nger and the me_taca_rpal bone therepf, 26 weeks;
dependent'sight to any death benefiecomes fixed at that time, () A ring finger at the proximal joint, 20 weeks;
regardlesof any subsequent change in conditiorBe death (k) Aring finger at the second joint, 15 weeks;
benefitshall be directly recoverable by and payable to the depen (L) A ring finger at the distal joint, 6 weeks;
dentsentitled thereto or their legal guardians or trusteecase (m) A little finger and the metacarpal bone thereof, 28 weeks;
gf the de?atthf a depindfer;]t V\()hosef'right_to ﬁl death b_edn_efit hasbtth(ﬁ) A little finger at the proximal joint, 22 weeks;

ecomefixed, so much of the benefit as is then unpaid is payable . ) e .
to the dependerd’personal representatives in gross, unless the(o) A I!ttle f!nger atthe sc_econ_d .Jomt’ 16 weeks;
departmentletermines that the unpaid benefit shall be reassigned (P) A little finger at the distal joint, 6 weeks;
undersub.(6), and paid to any other dependent who is physically (10) The loss of a leg at the hip joint, 500 weeks;
or mentally incapacitated or a minoA posthumous child is for ~ (11) The loss of a leg at the knee, 425 weeks;
the purpose of this subsection a dependent as of the date of deathi12) The loss of a foot at the ankle, 250 weeks;

(5) WHEN NoT INTERESTED. No dependendf an injured  (13) Theloss of the great toe with the metatarsal bone thereof,
employeeshall be deemed a party in interest to any proceeding&w 1/3 weeks;
the employee forthe enforcement of the employeelaim for (14) Losses of toes on each foot as follows:
compensationnor with respect to the compromise thereof by such . . .
employee. A compromise of all liability enterethto by an (@) Agreattoe at the p_roxma_l joint, 25 we_eks,
employesis binding upon the employsedependents, except that (b) A great toe at the distal joint, 12 weeks; _
any dependent of a deceased employee may submit the compro(c) The second toe with threetatarsal bone thereof, 25 weeks;
mise for review under 4.02.16 (1) (d) The second toe at the proximal joint, 8 weeks;

(6) DivisioN AMONG DEPENDENTS. Benefits accruing to a  (e) The second toe at the second joint, 6 weeks;
minor dependent child may be awarded to either parent in the dis (f) The second toe at the distal joint, 4 weeks;
cretionof the department. Notwithstanding s¢b), the depart (g) The third, fourth or little toe witlthe metatarsal bone
mentmay reassign the death benefit, in accordance with thg{ereof 20 weeks:
rs%%%i%t(l)\;e;?j?)crj]fefsotirctggrt?]ee?tnn%i?%(?zn%egﬁﬁgrgr? dséusri\é ving (h) The third, fourth or little toe at the proximal joint, 6 weeks;
natedin sub.(1) and $102.49 ' We(;)l(SThe third, fourth or little toe at the seconddigstal joint, 4

(7) CerTAIN DEFENSEBARRED. In proceedings for the collec

tion of primary death benefit or burial expense it shall not be a (1k5)' The loss ofan eye by enucleation or evisceration, 275

defense that the applicant, either individually or as a partner’&«S; . . . i

memberwas an employer of the deceased. (16) Total impairment of one eye for industrial use, 250
History: 1975 c. 94147 1977 c. 1951981 c. 921983 a. 98368 1993 a. 12, WeekKs;

4921995 a. 2251997 a. 2531999 a. 1622009 a. 28 (17) Total deafness from accident or sudden trauma, 330
Cross—reference: See also DWD 80.48 Wis. adm. code. eeks;

A posthumously born illegitimathild does not qualify as a dependent under suly.v .
(4). Claimants not falling within one of the classifications under sub. (2) (a) will not (18) Total deafnessof one ear from accident or sudden
qualify for benefits, regardless of dependencfaat. Larson vDILHR, 76 Ws. 2d trauma,55 weeks.

595 252 N.W2d 33(1977). i : 1973 c. 1501975 c. 1471979 c. 278

Sub. (5) has no application to a claim for a death benefit because a death ben%{story. c. 150 c. 147 C.
claim is not an “employes’ claim for compensation. While sub. (5) prohibits a foss—reference: See also sOWD 80.32and80.50 Wis. adm. code.
dependentrom being a party to a workerclaim for disability benefits, a dependent  In a proceeding brought by an employee whéesed total deafness in one gar
claiminga death benefit is prosecutingly his or her own claim. Edward Brothers, Skull fracture, loss of taste and smell, facial paralysis, and periods of intermittent

Inc. v. LIRC, 2007 WI App 128300 Wis. 2d 638731 N.W2d 302 06—-2398 headacheand dizziness, théepartment did not err in determining that the hearing
losswas a scheduled disability under sub. (18), with a separate award for the addi

. . . tional physical eflects of the deafness, rattiban considering the entire range of dis
102.52 Permanent partial disability schedule. In cases abilitiesas avhole. When a loss is recognized by and compensable under this sec

|nc|uded|n the fo”owing schedule of p.erman.ent part|al d|Sab||it|02,’\t|h\?vsz(ah§glél(ig'l7€5r)eln is exclusiveande Zande.\ILHR Dept.70 Wis. 2d 1086
t|e3|ndemn|ty shall be paid for the healing pe”_Od' and in additio ’Thé“léss of an arm a{t the shoulder” undeb. (1) includes injuries to the shoulder
for the period specified, at the rate of two—thirds ofdkierage Hagenv. LIRC, 210 Ws. 2d 12563 N.W2d 454(1997),94-0374
weekly earnings of the employee, to be compwegbrovided in
s.102.11 102.53 Multiple injury variations. In case an injury causes
(1) The loss of an arm at the should&®0 weeks; Toozres,tzhandggg gsertwa”entgifsab”gy rslpegiﬁed'tinﬁr?ziﬁé 3)
. .52an . eperiod for which indemnity shall be pay
g; IEZ :gzz gi :nh::g fggewzlgg_ﬁo weeks; able for each additional equal or lesser disability shall be
, , increaseds follows:
(4) Theloss of a palm where the thumb remains, 325 weeks; (1) |n the case of impairment of both eyes, by 200%.

(5) Theloss of a thumb anthe metacarpal bone thereof, 160 (2) |n the case of disabilities on the same hand covered by s.

weeks; 102.52(9), by 100% for the first equal or lesser disability and by
(6) Theloss of a thumb at the proximal joint, 120 weeks; 150%for the 2nd and 3rd equal or lesser disabilities.
(7) The loss of a thumb at the distal joint, 50 weeks; (3) In the case of disabilities on the same foot covered by s.
(8) Theloss of all fingers on one hand at their proximal joints,02.52(14), by 20%.

225 weeks; (4) In all other cases, by 20%.
(9) Losses of fingers on each hand as follows: (5) Theaggregate result as computed by applying @)band

(a) An index finger and the metacarpal bone thereof, 60 weele aggregate result for members on the same hand or foot as com
(b) An index finger at the proximal joint, 50 weeks: putedby applying subg2) and(3), shall each be taken as a unit

. . 7 for applying sub(4) as between such units, and as between such
(c) An index finger at the second joint, 30 weeks; units%ew)(; e%ch other disability

(d) Anindex finger at the distal joint, 12 weeks; History: 1973 c. 1501979 c. 278
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102.54 Injury to dominant hand. If aninjury to an employ exceptthat under sul{4) (d)the 7 consecutive days’ period may
ee’'sdominant hand causes a disability specified.t02.52 (1) commencewithin the last 2 months of layfof

to (9) or amputation of more than two-thirds of the distal joint of (6) The limitation provisions in this chapter shall control
afinger, theperiod for which indemnity is payable for that disabil claimsarisingunder this section. Such provisions shall run from
ity or amputation is increased Bg%. This increase is in additionthe first date upon which claim may be filed, or from the date of
to any other increase payable undefl@2.53but, for cases in sybsequentleath, provided that nolaim shall accrue to any
which an injury causes more than one permanent disaliiéy gependentinless an award has been issued or hearing tests have
increaseunder this section shall be based on the periods specuyggn conducted by a competent medical specialist after the

in's.102.52(1) to (9) for each disability and not on any increase@mployeehas been removed from the noisy environment for a
periodspecified in s102.53 periodof 2 months.

History: 1993 a. 81 .
(7) No payment shall be made to an employee under this sec

102.55 Application of schedules. (1) Wheneveramputa HON unless the employee shall have workedoisy employment
tion of a member is made between any 2 joints mentioned in fﬁéa total period of at least 90 ddgs the employer from whom
scheduldn s.102.52the determined losand resultant indemnity € émployee claims compensation.
thereforshall bear such relation to the loss and indenapplica (8) An employer is liable for the entire occupational deafness
ble in case of amputatioat the joint next nearer the body as suctp wWhich his or her employment has contributed; bytrévious
injury bears to one of amputation at the joint nearer the.body deafness is established by a hearing test or other competent evi

(2) Forthe purposes of this schedplermanent and complete dencewhether or not the employee was exposed to vaiten
paralysisof any member shall be deemed equivalent to the Id§€ 2 months preceding such test, the employer is not liable for
thereof. previousloss scestablished nor is the employer liable for any loss

(3) Forall other injuries to the members of the body or its faéOr which compensation has previously been paid or awarded.

ultieswhich are specified in this schedule resulting in permanent (9) Any amount paid to an employee under this section by any
disability, though the member be not actually severed or the f&mployershall be credited against compensation payabknly
ulty totally lost, compensation shall bear such relation to th@fployerto such employee for occupational deafness under subs.
namedin this schedule as disabilitibsar to the disabilities named(3) and(4). No employee shall in the aggregate receive greater
in this schedule. Indemnity in such cases shall be determjnedcompensatiorfrom any or all employers for occupational deaf
allowing weekly indemnity during the healing period resumn@essthan that provided in this section for total occupational-deaf
from the injury and the percentage of permanent disability resUMeSS.
ing thereafter as found by the department. (10) No compensatiomaybe paid for tinnitus unless a hear
ing test demonstrates a compensable hearing loss other than tinni
102.555 Occupational deafness; definitions. (1) Inthis tus. For injuries occurring oor after January 1, 1992, no com
section: pensatiormay be paid for tinnitus.

(a) “Noise” means sound capalié producing occupational  (11) Compensatiomnder s102.66for permanent partial dis
deafness. ability due tooccupational deafness may be paid only if the loss
(b) “Noisy employment” means employment in the perforof hearing exceeds 20% of binaural hearing loss.
manceof which an employee is subjected to noise. (12) (a) An employer othe department is not liable for the
(c) “Occupational deafnessiieans permanent partial or perexpensef any examination or test for hearilogs, any evaluation
manenttotal loss of hearing of one or both ears due to prolongetisuch an exam or test, any medical treatnf@nitmproving or
exposureo noise in employment. restoringhearing, or any hearing aidrelieve the déct of hearing

(2) No benefits shalbe payable for temporary total or terapol0Ss unlessit is determined that compensation for occupational
rary partial disability under this chapter for loss of hearing due f¢afnesss payable under sutg), (4), or (11).
prolongedexposure to noise. (b) For a case abccupational deafness in which the date of

(3) An employee who because otcupational deafness isinjury is on or afterApril 1, 2008, this subsection applies begin
transferrecby his or her employer to other noisy employment arfind on that date. Notwithstanding $62.03 (4)and102.17 (4)
therebysustains actual wage loss shall be compensated at the i@ité case of occupational deafness in which the date of injury is
providedin s.102.43 (2) notexceeding $7,000 in the aggregat®eforeApril 1, 2008, this subsection appliesginning on January

from all employers. “ime of injury”, “occurrence of injury”, and 1, 2012.

. L el History: 1971 c. 1481973 c. 1501975 c. 147199, 200, 1977 ¢. 1951979 c.
date of injury” in such case mean the date of wage loss. 278 1981 c. 921983 a. 981985 a. 831991 a. 852007 a. 1852009 a. 206

(4) Subjectto the limitations provided in this secticere Cross—reference: See also DWD 80.25 Wis. adm. code.
shall be payable for total occupational deafness of one3@ar Committee Note, 1971:Where an employer discontinuesaisy operation and

weeksof compensation; for total occupational deafness of boffnsfersihe employees to nonnoisy employment, they have been unable to make
’ claim for occupational deafness until the conditions of sub. (b), (c) or (d) were met.

ears,216 weeks of ?Ompensation; and for Partial OCCUpationf{ﬂeemployee will now have the option of filing a claim at the time of transfer at the
deafnessgcompensation shall bear such relation to that namedcinrentrate of compensation with a 2-1/2% reduction for each yeagebver 50

i i i iliti i i iliti waiting until he meets the conditions of sub. (b), (c) or (d) when he may file claim
this section as disabilities bear to the maximum disabilities prgthethen—current rate of compensation with a 1/2% reduction for each year of age

videdin this section. In cases covered by this subsection, “tirggrso. [gill 371-A]

n o«

of injury”, “occurrence of injury”, or “datef injury” shall, at the It is a prerequisite for an award of benefits under sub. (10) that the employee must

option of the employee be the datkoccurrence of any of the fol havesufered some compensable hearing loss other than tinnitus; sub. (10) does not
! require a compensable hearing loss in both ears or in a particul@eseral Cast

lowing events to an emp_loyee: ings Corporation vLIRC, 152 Ws. 2d 631449 N.W2d 619(Ct. App. 1989).
(a) Transfer to nonnoisy employment by an employer whoseAgencyinterpretation and application of sub. (8) is discussed. Harnischfeger Cor
employment has caused occupational deafness; porationv. LIRC, 196 Wis. 2d 650539 N.W2d 335(1995),93-0947

(b) The last day actually worked before retiring, regardless 62.56 Disfigurement. (1) If an employee is so perma

;ﬁ&ggggiye%rﬁ?gg‘ sick leave or any other benefit to which t ently disfigured as to occasion potential wage loss, the depart
o . . _mentmay allow such sum as it deems just as compensation there
(c) Termination of the employer—employee relationship; or for ot exceeding the employseaverage annual earnings as
(d) Layof, provided the laydfis complete and continuous for definedin s.102.11 In determininghe potential for wage loss
6 months. andthe sum awardedhe department shall take into account the
(5) No claim under sub(4) may be filed until 7consecutive age,education, training and previous experieand earnings of
daysof removal from noisy employment after the time of injuryhe employee, the employeepresent occupation and earnings
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andlikelihood of future suitable occupational change. Consider (5) Paymentof a benefit under this section to an employee
ationfor disfigurement allowance is confined to those areéiseof shall stop such employefeom any further recovery whatsoever

bodythat are exposed the normal course of employment. Thdrom any employer under this section.

departmenshall also take into account the appearance of the disHistory: 1977 c. 29195 1979 c. 278

figurement, its location, and the likelihood of its exposure in Sub.(1) requires that aemployees termination be connected to the employment

; . =noct that caused th tibilitp disease. General Castings G tead 156
occupationgor which the employee is suited. Wis. 50 752457 N.wod g;,;‘?m_'s,f;‘; elggg)'_]era astings Corpinstead,

(2) Notwithstandingsub.(1), if an employee who claims cem
pensatiorunder this section returnswmrk for the employer who 102.57 Violations of safety provisions, penalty . If injury
employedthe employee at the time of the injury at the same oiisacaused by the failure of the employer to comply with any statute,
higherwage, the employee may not be compensated uthlessrule, or order of the department, compensatiod death benefits
employeeshows that he or sipeobably has lost or will lose wagesprovided in this chapter shall be increased 1Bt the total
dueto the disfigurement. increasemaynot exceed $15,000. Failure of an employer reason
History: 1971 c. 1481977 c. 1951987 a. 179 ably to enforce compliance tgmployees with any statute, rule,

LIRC's allowance of a disfigurement award based on a limp was a reasonable iggf grder of the department constitutes failure by the employer to
pretationof this section. Nothing in sulfl) limits disfigurement to amputations,

scarsand burns. County of Danebabor and Industry Review Commission, ZOOQCOmply with that statute, rule, or order
WI 9,315 Wis. 2d 293759 N.W2d 571 06-2695 History: 1981 c. 921983 a. 982001 a. 37
This section and s. 102.58 may be applicable in the same case if the negligence of

: . : both the employer and employee are causes of the empioyga’y. Milwaukee
102.565 Toxic or hazardous exposure; medical Forgev, DILHR, 66 Ws. 2d 428225 N.W2d 476(1975).

examination; conditions of liability . (1) When an

employeeworking subject to this chaptexs aresult of exposure 102 58 Decreased compensation.  If injury is causedy

in the course of hisr her employment over a period of time tqnefajlure of the employee to use safety devices thapraréded

toxic or hazardous substances or conditions, developsl&my iy accordance with any statute, rule, or ordehefdepartment and
cally observable abnormality or condition which, @mpetent thatare adequately maintained, and the use of which is reasonably
medicalopinion, predisposes or renders the employ in any mang@forcedby the employerif injury results from theemployees
differentially susceptible to disability to such an extent that it igjjure to obey any reasonabie rule adopted and reasonably
inadvisablefor the employee to continue employmémntolving  enforcedby the employer for the safety of the employee and of
such exposure and the employee is diggirom or ceases to \yhich the employee has notiaar, if injury results from the intox
continuethe employment, ansLifers wage loss by reason of suchcation of the employee by alcohol beverages, as defines in
dischargepr such cessation, the department may allow such syt 02(1), or use of a controlled substanas defined in £61.01

asit deems just as compensation therafot exceeding13,000. (4), or a controlled substance analog, as defineddas01(4m)

In the event a nondisabling condition may also be caused by ta¥g compensation and death benefit providethis chapter shall

or hazardous exposure not related to employment, and Hiereduced 15% but the total reduction may not exceed $15,000.
employeehas a history of such exposure, compensatigir@s  History: 1971 c. 1481981 c. 921983 a.98 1987 a. 1791995 a. 4482001 a.
vided by this sectiorshall not be allowed nor shall any other fem37.

i i i i Theburden of proof i®n the employer to establish not only the fact of intoxication,
edyfor loss of earning capac:tyn case of such dISCIW prior butalso a causal connection between the condition and the injury or accident. Haller

to a finding by the department that it is inadvisable for thg.eragecorporation vDILHR, 49 Wis. 2d 233181 N.W2d 418(1970).
employeeto continue in such employment and if it is reasonably This section and s. 102.57 may be applicable in the same case if the negligence of
probablethat continued exposure would result in disabilitye ~boththe employer and employee are causes of the empioygary. Milwaukee

T isclyas ; . Forgev. DILHR, 66 Ws. 2d 428225 N.W2d 476(1975).
hablllty of the employer who so disc the employee IS pri Whethera traveling employes’multiple drinks at a tavern was a deviation was

mary, and the liability of the employes insurer is secondary jrelevantwhen the employee was injured while engaged in a later act reasonably nec
underthe same procedure and to the sarfecefs provided by essaryto living. Under this section, intoxication does not defeat a wisrlaam
s.102.62 pensatiorclaim but only decreases thenefits. Heritage Mutual Insurance Co. v
Larsen,2001 W1 30242 Ws. 2d 47624 N.W2d 129 98-3577

(2) Uponapplication of any employer or employee the depart
mentmay direct any employee of the employer or an employ@g2.59 Preexisting disability , indemnity . (1) If an
who, in the coursef his or her employment, has been exposed &nployeehas at the time of injury permanent disability which if
toxic or hazardous substances or conditions, to submit jtthad resulted frorsuch injury would have entitled him or her to
examinationby a physician or physicians to be appointed by thedemnityfor 200 weeks and, asresult of such injupyncurs fue
departmento determine whether the employee has developed ahgr permanent disability which entitles him or her to indemnity
abnormalityor condition under sul§l), and the degree thereof.for 200 weeks, the employee shall be paid from the fprudded
Thecost of the medical examination shall be borne by the perganhis section additional compensation equivalent to the amount
makingapplication. The results of the examination shall be sughich would be payable for said previous disability if it had
mitted by the physician to the department, which shall subogit  resultedfrom such injury or the amount which is payable for said
ies of the reports to the employand employee, who shall havefurther disability, whichever is the lesself said disabilities result
opportunityto rebut the reports provided request therefardsle in permanent total disabilithe additional compensation shall be
to the departmenwithin 10 days from the mailing of the report toin such amount as will complete the payments which would have
the parties. The department shall métssfindings as to whether beendue had said permaneotal disability resulted from such
or not it is inadvisable for the employee to continugigior her injury. This additional compensation accrues from, and nuay
employment. be paid to any person before, the end of the period for which com

(3) If an employee refuses to submit to the examination affgg@nsatiorfor permanent disability resulting from such injury is
directionby the commission, or amgember thereof or the depart payableby the employerand shall be subject to 02.32 (6)
mentor an examiner thereof, or in any way obstrtlessame, the (6m), and(7). Nocompromise agreement of liability for this addi
employee’sright to compensation under this section shall Hénal compensation may provide for any lump sum payment.
barred. (Im) A compromise order issued undet82.16 (1)may not

(4) No payment shall be made to an employee under this sbg admitted as evidence in any action or proceeding for benefits
tion unless he or she shathve worked for a reasonable period ofompensablender this section.
time for the employer from whom he or she claims compensation(2) In the case of the loss or of the total impairment of a hand,
for exposing him or her to toxic or hazardous conditions. arm, foot, leg, or eye, the employer shall pay $20,000 intstgie
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treasury. The payment shall be made in all such cases regardles¢lg) (a) In this subsectionjsuitable employment” means
of whether the employee or the emplogeiipendent or personalemploymenthat is within an employeepermanent work restric
representativeommences action against a 3rd partpravided tions, that the employee has the necessary physical capacity

in s.102.29 knowledge,transferable skills, and ability to perform, and that
(3) All payments received under this section shall be dep@&ys not less than 90% of the employeeireinjury average
ited in the fund established by X2.65 weekly wage, except that employment that pays 90% or mwiore
History: 1971 c. 1481971 c. 266.92 (4) 1973 c. 1501975 c. 1471977 c. 195  the employees preinjury average weekly wagees not consti
1981c. 92 1985 a. 83173 1987 a. 1792001 a. 372003 a. 1442005 a. 172 tute suitable employment if any of the following apply:
Cross-reference: See also DWD 80.68 Wis. adm. code. , . .
Thefund was not liable for disability benefits when an employerliabke for per 1. The employee’education, training, or employment expe

manenttotal disability Green Bay Soap Ca.BILHR, 87 Ws. 2d 561275 N.w2d  riencedemonstrates that the employeerisa career or vocational
190(Ct. App. 1979). path,the employes average weekly wage on the date of injury

. . . doesnot reflect the average weekly wage that the employee rea
102.60 Minor illegally employed. (1m) When the injury sonablycould have been expected to earn in the demonstrated

is sustained by a minor who is illegally employed, the employ reeror vocational path, and the permanent work restrictions
in addition to paying compensation to the minor and death begguseoby the injury iﬁwpeae the emgloyeeibility to pursue the

fits to the dependents of the minahall pay the following :

amountsinto the state treasuyrfpr deposit in the fund estab"sheddemonstrate(d:areer or vocational p_ath. .

unders.102.65 2. The emplc_)yee was performipgrt—time employment at
(a) An amount equal to the amount recoverdisiehe injured the time of the injury the employes’ average weekly wader

: o : tiopurposes is calculated unded62.11 (1) (f) 1.or
employee put not to exceed $7,500, if the injured employee isempensa
minor of permit age and at the time of the injury is employe \.}and that lz(ilverage \;veetlr(]Iy wa?_et_exceedsl the entlpk)ngs
required,suffered, or permitted to work without a written permit’erageveexly wage for the part-time employment.
issuedunder ch103, except as provided in patb) to (d). (b) If an employer dérs an employee suitable employment as

(b) Anamount equal to double the amount recoverable by tE2Videdin par (c), the employer or the employsinsurance car
injured employee, but not to exceed $15,000, if the injurdfE’ 1S not liable for temporary disability benefitader s102.43
employeds a minor of permit age and at the time of the injury (&) OF for travel and maintenance expenses unde(Eubineligi
employed required, suéred, or permitted to workithout a per ~ Pility for compensation under this paragraph dupreclude an
mit in any place of employment or at any employment in or f(;rmployee‘rom receiving vocational rehabilitation services under
which the department acting under €03, has adopted a written 22 USC 701to 797b if the department determines that the
resolutionproviding that permits shall not be issued. employeeis eligible to receive those services. _

(c) An amount equal to double the amount recoverable by the(C) On receiving notice that he or she is eligiblegoeive
injured employee, but not to exceed $15,000, if the injure\(pcatlonalrehabll|tap|on services und@® USC 701to 7973 an
employesis a minor of permit age and at the time of the injury @Mployeeshall provide the employer with a written repfoam
employed required, siéred, or permitted to work at prohibited@ Physician, chiropractopsychologist, or podiatrist stating the
employment. emp!oyee’spermanent work restrictions. |Wlln 60 days after

(d) Anamount equal to double the amount recoverable by tigeeivingthat report, the employer shall provide to the employee
injured employee, but not to exceed $15,000, if the injured writing an ofer of suitable employment, a statement that the

; : : g employerhas no suitable employment for teenployee, or a
employeeis a minor under permit age and is illegaityployed. reportfrom a physician, chiropractgosychologist, or podiatrist

(5) (a) A permit or certificate of age that is unlawfully issue%howin that the permanent work restrictions provided by the
by an oficer specified in ch103 or that is unlawfully altered after employgee’spractitilto)ner are in dispute and docur%entation syhow

issuancewithout fraud on the part of the employshall be con ing that the diference in work restrictions would materiallyesft

sidereda permit for purposes of t_h|s sectloq. . ) eitherthe employes ability to provide suitable employment or a
(b) If the employer is misled in employing a minor illegally,ocationalrehabilitation counselts ability to recommend @ha
becauseof fraudulent written evidence of age presented by thgitative training program. If the employer and employee cannot
minor, the employer is not requir¢d pay the amounts specifiedesolve the dispute withiB0 days after the employee receives the
in sub.(1m). ~ employer’sreport and documentation, the employer or employee
(7) This sectiondoes not apply to an employee, as defined iday request a hearing before the department to determine the
s.102.07 (6)if the agency or publisher establishes liyrabtive  employee’swork restrictions. Whin 30 days after the depart
proofthat at the time of the injury the employee was not employgtentdetermines themployees work restrictions, the employer
with the actual or constructive knowledge of the agenqyudr  shall provide to the employee in writing anferf of suitable
lisher. employmentor a statement that the employer has no suitable
(8) This section does not apply liability arising under s. employmentor the employee.
102.06unless the employer sought to be gearknew or should  (1m) (a) If the department has determined under &lithat
haveknown that the minor was illegally employed by tetrae  an employee is eligible for vocational rehabilitation services
tor or subcontractor under29 USC 7010797k butthat the department cannot provide
History: 1975 c. 14%.57; 1975 c. 1991977 ¢. 29195 2005 a. 172009a. 206 thoge services for the employee, the employeeselagt a private
rehabilitationcounselor certified by the department to determine
whetherthe employee careturn to suitable employment without
rehabilitative training andf that counselor determines that reha
bilitative training is necessario develop a rehabilitative training
administerecby the state in which the employeesides or in programto restore as nearly as possible the employee to his or her
which the employee resided #ite time of becoming physically prelnjuryearnlng capauty and potential.
disabled,shall, in addition to other indemnjtiye paid the actuai _ _(P) Notwithstanding s102.03 (4) an employee whose date of
andnecessary expenses of travel at the same rate as is providetiigfy is before May 4, 1994, magceive private rehabilitative
state officers and employees under 20.916 (8)and, if the counselingand rehabilitative training under péa).
employeereceives instructions elsewhere than at the place ef resi (c) The employer or insurance carrier shall payrézsonable
dencethe actual and necessary costsafntenance, during reha costof any services provided for an employee by a private rehabi
bilitation, subjectto the conditions and limitations specified inlitation counselor under pag) and, subject to the conditions and
sub.(1r). limitations specified in sub(1r) (a)to(c) and by rule, if the private

102.61 Indemnity under rehabilitation law . (1) Subject
to subs(1g) and(1m), an employee whis entitled to receive and
has received compensation under this chapiter who is entitled
to and is receiving instructions und2® USC 701to 797h as
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rehabilitationcounselor determines that rehabilitative training isetforth in its award the amount and order of liability as provided
necessarythe reasonable cost of thehabilitative training pro in this section.Execution shall not be issued against the insurance
gram recommended by that counselancluding the cost of carrierto satisfy any judgment covering that liability until execu
tuition, fees, books, maintenance, and travel at the same rate &®is has first been issued against the employer and has been
provided for state dicers and employees under2).916 (8) returnedunsatisfied as to any part of that liabiligny provision
Notwithstandingthat the department may authorize under # any insurance policy undertaking to guarantee primary liability
102.43(5) a rehabilitative training program that lasts longer thaor to avoid secondary liability for a liability under ¥2.57 or

80 weeks, a rehabilitative training prograhnat lasts 80 weeks or 102.60is void. If the employer has been adjudbedkrupt or has
lessis presumed to be reasonable. madean assignment for the benefit of creditors, or if the employer

(d) If an employee receives services framprivate rehabilita otherthan an individual, has gone outfsiness or has been-dis
tion counselor under pafa) and later receives similar servicessolved, or if the employer is a corporation and its charter has been
from the department under su(t) without the prior approval of forfeited or revoked, the insurer shall be liable for the payment of
the employer or insurance carri¢he employer or insurance ear thatliability without judgmentr execution against the employer
rier is not liable for temporary disability benefitader s102.43 butwithout altering the primary liability of the employer
(5) or for travel and maintenance expenses under @tthat ~ History: 2005a. 172
exceedwhat theemployer or insurance carrier would have beelb2.63 Refunds by state.

liable for under the rehabilitative training program developed By, iny 16 the secretary of administration that excess payment has

the private rehabilitation counselor ~ beenmade under £02.590r under s102.49 (5)either because
(e) Nothing in this subsection prevents an employer orinsyf mistake or otherwise, the secretary of administrasiball
ancecarrier from providing an employee withe services of a pri within 5 days after receif such certificate draw an order against
vaterehabilitation counselor or with re_habllltatlve tré_llnlng Undqihe fund in the state treasury into which such excess was paid,
sub.(3) before the department makes its determination yseter reimbursingsuch payor of such excess payment, together with
(a). interestactually earned theredithe excess payment has been on
() The department shall promulgate rules establishing prockepositfor at least 6 months.
duresand requirements for the private rehabilitation counselingHistory: 1981 c. 922003 a. 33
andrehabilitative training process under this subsection. Thoig
rules shall include rules specifying the procedure and requiré02-64 Attorney — general shall represent state and
mentsfor certification of private rehabilitation counselors. icsct)g{inolflséornépre(slgn%%(\)/g cr)??rltﬁ;ta(r)tfrrfgﬁt%??Ssriirgsgthgrl ?ggr‘é”
o 050 emplses o recoes o couse o petueion iy A Gt Sment o & ot o
following conditions and limitations: treasuryunder s20.865 (1) (fm) (kr), or (ur) or 102.29 The
: ) departmentof justice, after giving notice to the department of
_(a) The employee must undertake the course of instructiggministrationmay compromise the amount of those payments
within 60 days from the date when the employee hdsuttly  pyt such compromises shall be subject to review by the depart
recoveredrom the injury to permit so doing, or as sdbareafter mentof workforce development. If the spouse or domexstitner
asthe oficer or agency having ctge of theinstruction shall pro  ynderch. 770 of the deceased employee compromises his or her
vide opportunity for the rehabilitation. claim for a primary death benefit, the claim of the children of the
(b) The employee musbntinue in rehabilitation training with employeeunder s102.49shall be compromised on the same- pro
suchreasonable regularity as health and situation will permit. portionalbasis, subjedb approval by the department. If the-per
(c) The employee magot have expenses of travel and cosgonsentitled to compensatic_)n on t_he ba_tsis of total dependency
of maintenance under sufl) or costs of private rehabilitation unders. 102.51 (1)compromise their claim, payments under s.
counselingand rehabilitative training under sgbm) on account 102.49(5) (a) shall be compromised on the sapreportional
of training for a period in excess of 80 weeks in all, except as pB&sis.
videdin s.102.43 (5) (2) Upon request of the department of administration, the
(2) The department, the commission, and the courts shaftorneygeneral shall appear on behalf of the state in proceedings
determinethe rights and liabilities of the parties under this sectidtponclaims for compensation against the state. The department
in like manner and with like fefct as the department, the commis Of justice shall represent the interests of the state in proceedings
sion,and the courts determine other issues under this chapterunders. 102.49 102.59 102.6Q or 102.66 The department of
determinatiorunder this subsection minyclude a determination justice may compromise claims in those proceedings, but the
basedon the evidence regarding the cost or scope of the servie@§1promisesare subject to reviewy the department of work
providedby a private rehabilitation counselor under gim) (a) force development. Costs incurred by the department of justice
or the cost or reasonableness of a rehabilitative trajmiagram in prosecuting or defending any claim for payment into or out of
developedunder sub(1m) (a) thework injury supplemental benefit fund undet82.65 includ
(3) Nothingin this section prevents an employer or insurandd expert witness and witness fees but not including attorney fees
carrier from providing an employee with the servicea pfivate 0! 2tiorney travel expenses for services performed undesubis
rehabilitation counselor or with rehabilitative training if the Section.shall be paid from the work injury supplemental benefit

Whenever the departmesitall

employeevoluntarily accepts those services or that training. fund. . . .
History: 1975 c. 1471985 a. 83135 1993 a. 3701995 a. 2553745 9126 (19) (3) In any action to revievan order or award of the commis

9130(4); 1997 a. 3112, 2001 a. 372005 a. 172 sion,and upon any appeal therein to the court of appeals, the attor
Cross-reference: See also DWD 80.49 Wis. adm. code. neygeneral shall appear on behalf of toenmission, whether any

Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend t| i
porarydisability, travel expense, and maintenance costs beyonde4@s if addi S'i’herparty defendant shall be represented or exatept that in

tionaltraining iswarranted. Beloit Corp. Btate152 Wis. 2d 579449 N.w2d 299 ~ actionsbrought by the state tigovernor shall appoint an attorney

(Ct. App. 1989). to appear on behalf of the commission.
The provisions of this section encompass formalized courses of instruction onlyNjstory: 1975 c. 1471977 c. 18%.134 1977 c. 1951979 c. 105s.60 (11); 1981
Johnson vLIRC, 177 Ws. 2d 736503 N.w2d 1(Ct. App. 1993). c. 20,1983 a. 981995 a. 2%s.3745g 9130 (4) 1997 a. 32007 a. 1852009 a. 28
Sub. (3) does not result in providing public counsel for a private party litigant,
102.62 Primary and secondary liability; unchange - becauseowhere does the statute make the attorney general the claiattortiey

able.  In case of liability under £02.570r 102.60 the liability ~ Foverere s ie'es it 0 aomey general shel sppear ondiehaliepariment.
of the employer shall be primary and the liabitfythe insurance

carrier shall be secondarylf proceedings are had before thel02.65 Work injury supplemental benefit fund. (1) The
departmenfor the recovery ofhat liability, the department shall moneyspayable to thetate treasury under 4€2.35 (1)102.47
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102.49 102.59 and102.6Q together with all accrued interest onconstitutea separate nonlapsible fund designated as the visorker
thosemoneys, and all interest payments received und€¥2s75 compensationoperations fund. Moneys in the fund may be
(2), shall constitute aeparataonlapsible fund designated as thexpendednly as provided in £0.445 (1) (ra)(rb), and(rp) and
work injury supplemental benefit fund. Monepghe fund may may not be used for any other purpose of the state.
be expendednly as provided in 20.445 (1) (tland may notbe  (2) The department shall require that payments for costs and
usedfor any other purpose of the state. expensegor each fiscal year shall be made on such dates as the
(2) For proper administration of the moneys available in thgepartmeniprescribes by each licensed wotkecompensation
fund the department shall by ordeet aside in the state treasurynsurancecarrier and employer exempted under1€2.28 (2)
suitablereserves to carry to maturity thiability for benefits Eachsuch payment shall be a sum equal to a proportionate share
underss.102.44 102.49 102.59and102.66 Such moneys shall of the annual costs and expenassessed upon each carrier and
beinvested by the investment board in accordance wb6.44  employeras estimated by the department. Interest shall accrue on
(5&_ 1675 6. 1471977 . 281981 6. 2052202 (28) (41963 . 96,31, 1989 amountsnot paidwithin 30 days after the date prescribed by the
Istory: c. 14 C. C. 2(&. a a.98.3L, departmentunder this subsection at tlmate of 1 percent per
2.641991 a. 1741995 a. 17, 2005 & 1722007 a. 185 month. All interest payments received under this subsection shall

102.66 Payment of certain barred claims. (1) In the bedeposited in the funq e;tabllshed undeioR.65

eventthat there is an otherwise meritorious claim for occupational (4) Fromthe appropriation under20.445 (1) (ra)the depart
diseaseand the claim is barred soldly the statute of limitations mentshall allocate the_ amounts that it collects in application fees
unders.102.17 (4) the department main lieu of workers com  from employers applying for exemption unded62.28 (2)and
pensatiorbenefits, direct payment from the work injury suppletheannual amount that it colledi®m employers that have been
mental benefit fund under s102.650f such compensation andeéxemptedunder s102.28 (2)to fund the activities of the depart
suchmedical expenses as would otherwise be due, based onmggtunder s102.28 (2) (bjand(c).

dateof injury’ to or on behalf of the injured employee. The ben?yHISIOI'yZ 1975 c. 391975 c. 14%.54; 1977 c. 195418, 1981 c. 2092; 1987 a.

X = P 57,1991 a. 851995 a. 17: 2005 a. 1722009 a. 206

fits shall be supplemental, to the extent of compensation ligbili Cross_?efe?ence: o6 2ls0 DD 820.38 Wis. adm. code.

to any disability or medical benefits payable from any group

insurancepolicy whose premium is paid in whole or in part by anygs 80 Uninsured employers fund. (1) There isestab
employer,or under any federal insurance or benefit proguemh  |isheda separate, nonlapsible trust fund designated as the unin
viding disability or medical benefits. Death benefits payab'@uredemployers fund consisting of all the following:

ﬂggg:ﬁ?gsiucﬁ%r?row policy do not limihe benefits payable (@) Amounts collected from uninsured employers under s.
: 102.82

(2) In the case of occupational disease, approphatefits .

may be awarded from the work injusupplemental benefit fund , (P) Uninsured employer surctgas collected under $02.85
when the status or existence of the employétsdansurance car

rier cannot be determined or when there is otherwise no adequatéd) Amounts collected from employees or dependerfts

remedy,subject to the limitations contained in s(b). employeesinder s102.81 (4) (b)
History: 1975 c. 1471979 c. 2782001 a. 372005 a. 172 (e) All moneys received by the department for the uninsured
Cross-reference: See also DWD 80.06 Wis. adm. code. employers fund from any other source.

This section authorizes the award lwénefits for otherwise meritorious claims .
barredby the statute of limitations infett at the time the claim arose. State v (1m) The moneys collected or received under sib),

DILHR, 101 Ws. 2d 396304 N.W2d 758(1981). togetherwith all accrued interest, shall constitute a separate non

Whena disabled worker could have claimed permanent total disability benefj i i i -
underthis section, but failed to do so before dying of causes unrelated to a comper’% sible fund dESIQnated as the uninsured employers fund: Mon

ble injury, a surviving dependent may not claim the disability benefits. State@, ~ €ysin the fund maye expended only as provided i126.445 (1)

136Wis. 2d 281401 N.W2d 578(1987). ) ~ (sm)and may not be used for any other purpose of the state.
Theretroactive application of s. 102.17 éHd sub. (1), as amendeteefive April . .

1,2006, is unconstitutional as applied to the insurer in this case for two reasons: 1(3) (&) If the cash balancia the uninsured employers fund

E\gogtedtt{]?,insurzs Ad#_efr?csesst_righis ??ﬁrgglt)eed bg thef%éltth amegdzT_ttenthtbqualsor exceeds $4,000,000, the secretary shall consult the
. Constitution ani ICcle |, Section 1 O a. nsin constitution; an Itsu H H A

stantiallyimpaired the insurés contractual obligation in violation éfrticle |, See councilon workers compensation within 45 days after that_caSh

tion 10 of the U.S. Constitution and Article I, Section 12 of thiscehsin Constitu ~ balanceequals or exceeds $4,000,000. Beeretary may file

tion. Society Insurance. £IRC, 2010W168, __Ws.2d __, ___ NVId _, with the secretary of administratiomithin 15 days after consuilt

08-3135 ing the council on Wor_kés compensation, a certificate attesting
102.75 Administrative expenses. (1) The department thatthe cash balance in the uninsured employers fund equals or

shall assess upon and collect from each licensed werkem exceedsp4,000,000. ) .
pensationinsurance carrier and from each employer exempted (29) The secretary shall monitor the cash balancear
unders.102.28 (2)by special order or by rule, the proportion ofncurrediosses to, the uninsured employers fund using generally
total costs and expenses incurred by the council on werkem  acceptedactuarial principles|f the secretary determines that the
pensatiorfor travel and research and by the department and #¥Pectedultimate losses to the uninsured employers fund on
commissionin the administration of this chapter for tberrent knownclaims exceed 85 percent of the cash balance in the unin
fiscal year plus any deficiencies in collections and anticipatégiredemployers fund, the secretary shall consult with the council
costsfrom the previous fiscal yeathat the total indemnity paid onworker's compensation. If the secretaafter consulting with
or payable under this chapter by each such carrier and exe#gtcouncil on workels compensatiordetermines that there is a
employerin workers compensation casestially closed during reasonablelikelihood that the cash balande the uninsured
the preceding calendar yeasther than for increased, double oemployersfund may become inadequatefund all claims under
treble compensation bore to the total indemnity paid in cas&sl02.81 (1)the secretary shall file with the secretary of adminis
closedthe previous calendar year under this chapter magliers tration a certificate attesting that the cash balance in the uninsured
andexempt employers other than for increased, double or trebl@ployer’sfund is likely to becomeadequate to fund all claims
compensation. The council on workés compensation and theunders. 102.81(1) and specifying a date after which no new
commissionshall annually certifyany costs and expenses forclaimsunder s102.81 (1will be paid.
worker’s compensation activities to the department at such time (am) If the secretary files theertificate under pafa), the
asthe secretary requires. departmentmay expend the moneys in the uninsured employers
(Im) The moneys collected under sufil) and under ss. fund, beginning on the first day of the first July after the secretary
102.28(2) and102.31 (7) together with all accrued interest, shalfiles that certificate, to make payments undei@2.81 (1)to
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employeesof uninsured employers and to obtain reinsuranemderthis subsection shall mid from the appropriation under
unders.102.81 (2) s.20.445 (1) (sm)

(b) If the secretary does not file the certificate under(par (3) An injured employee of an uninsured employer or his or
the department may not expend the moneys in the uninsutest dependents may attempd recover from the uninsured
employersfund. employer,or a 3rd party under 4.02.29 while receiving or

(c) If, after filing the certificate under pag), the secretary attemptingto receive payment under sif).
files the certificate under pgag), the department may expend the (4) An injured employee, othe dependent of an injured
moneysin theuninsured employers fund only to make paymentsmployee,who received one or more payments under &Lib.
unders. 102.81 (1)to employees of uninsured employers oghalldo all of the following:
claims made before the date specifiedthat certificate and to 5y |f the employeer dependent begins an action to recover
obtainreinsurance under $02.81 (2)for the payment of those ¢ompensatiorfirom the employes’employer or a 3rd partiable
claims. unders. 102.29 provide to the department a coplall papers

(4) (a) If an uninsured employevho owes to the departmentfijled by any party in the action.
anyamount under 402.820r102.85 (4)transfers his or her busi (b) If the employee or dependent receives compensation from

nessassets or activities, the transferee is lidblethe amounts ;
¢ ' .. theemployees employer or a 3rd party liable undet82.29 pa
owedby the uninsured employender s102.820r 102.85 (4Jf 1, the gepyartmentpthg lesser of tﬁer;gllowing: pay

the department determines that all of the following conditions are 1. The amount after attorney fees and costs that the employee

satisfied: or dependent received under s(b.

1. At the time of the transfethe uninsured employandthe
transferee are owned or controlled in whole or in substantial part, 2- The amount after attorney fees and costs that the employee

eitherdirectly or indirectlyby the same interest or interestsittw 0" dépendent received from the employer or 3rd party
out limitation by reason of enumeration, it is presumed unless (5) The department of justice may bring an action to collect
shownto the contrary that the “same interest or interests” includés payment under suip4).
the spouse, child or parent of the individual who owned or con (6) (a) Subject to parb), an employee, dependent of an
trolled the business, or any combination of more than one of thesmployee an uninsured employea 3rd party who is liablender
2. The transferee has continued or resumed the business oftd€2.290r the department may eniato an agreement to settle
uninsuredemployer either in the same establishmentetse liabilities under this chapter
where; or the transferee has employed substantially the same(b) A settlement under pga) is void without the departmest’
employeesas those the uninsuredhployer had employed in con written approval.
nectionwith the business assets or activities transferred. (7) This section first applies to injuries occurring on the first
(b) The department may collect from a transferee describectigly of the first July beginning after the day that the secretary files
par.(a) an amount owed underE02.820r 102.85 (4)using the g certificate under €.02.80 (3)a), except that if the secretary files
proceduresspecified inss.102.83 102.835and102.87and the 3 certificate under s102.80 (3) (agjhis section does not apply to
preferencespecified in s102.84in the same manner as the deparglaimsfiled on or after the date specified in that certificate.

mentmay collect from an uninsured emplayer History: 1989 a. 641995 a. 17; 2003 a. 1442005 a. 172253 410, 2007 a. 97
History: 1989 a. 641991 a. 851993 a. 811995 a. 17,2003 a. 1392005 a. 172 2009a. 206
2007a. 185 Cross-reference: See also DWD 80.62 Wis. adm. code.

Section102.18 (1) (bp) does not govern the conduthefDepartment or its agent
; e i~ _ anddoes not impose any penalty on the department or its agent for bad faith conduct
102.81 Compensatlon for 'nJured employee of u_mn in administering the Uninsured Employé&nsnd. Section 102.18 (1) (bp) constitutes
sured employer . (1) (a) If an emplpyee of an L.Jﬂlnsuredtheexclusive remedy for the bad faith conduct oteiployer or an insurance carrier
employer,other than an employee wiweligible to receive alter BecauISGS_ub- (1) (bdp) fdoe“S1 not aprt))ly dt(} ﬂ;ﬁ d&partmmgegt,(li)d(o%s not prg;/lde
; : P ; anexclusive remedy for the agesibad faith. Moreovesub. a) exempthe
napve benefits unde_r $(_)2'28 (3) sufers an injury for which the Departmentind its agent from paying an employee the statp@englties and interest
uninsuredemployer is liable under $02.03 the department or imposedon an employer or an insurance carrier for thiésdeeds, but nothing in sub
the departmens reinsurer shall pay to or on behalf of the injuret}) (2) exempts the department or its agent from liability for its bad faith conduct in
) ocessingclaims. Aslakson.\Gallagher Bassett Services, Inc. 2007 WIZ%®)
employeeor_to the employes deper]dents an amount equal to t_r&is. 2d 92729 N'W2d 712 04-2588
compensatiorowed them bythe uninsured employer under this

chapterexcept penalties and interest due urg®d02.16 (3) 1092.82 Uninsured employer payments.
102.18(1) (b) and (bp), 102.22 (1), 102.35 (3) 102.57 and providedin sub.(2) (ar) an uninsured employer shall reimburse
102.60 ) the department for any payment made undé02.81 (1)}to or on
(b) The department shall make the payments required un@ehalfof an employee of the uninsurethployer or to an empley
par. (&) from the uninsured employers fund, except that if thee’sdependentand for any expenses paid by the department in
departmenhas obtained reinsurance under ¢@pand is unable administeringthe claim of the employee or dependents, less
to make those payments from the uninsured employers fund, mﬁountgepaid by the employee or dependents und€¥x81(4)
department'seinsurer shall make those payments according @), The reimbursement owed under this subsection is due within
theterms of the contract of reinsurance. 30days after the date on which the department notifies the unin
(2) Thedepartment may retain an insurance carrier or inswuredemployer that the reimbursement is owed. Interest shall
ance service ganization to process, investigate and pay clainagcrueon amounts not paid when due at the rate of 1% per month.
underthis section and may obtain excesstop—-loss reinsurance (2) (a) Except as provided in patag), (am)and(ar), all unin

with an insurance carrier authorized to do business in this statgifedemployers shall pay to the department the greater of the fol
anamount that the secretary determines is necessary feouhe lowing:

operationof the uninsured employers fund. In caBeslving

disputedclaims, the department may retain an attorney to repre, L Jche_ the agwountldetermln%j #y the dgpda”!“e”t to %quafl
sentthe interests of the uninsured employers fund andake Wwhat the uninsured employer would have paid during periods o

appearances on behalf e uninsured employers fund in pro 1€9al nonpayment for workés compensation insurance in the
ceedingaunder ss102.16t0102.29 Sectior20.930and all prov preced!ng?,—year period based on the empldygmayroll in the
sionsof subchlV of ch. 16 except s16.753 do not apply to an preceding3 years. )

attorneyhired under this subsection. The cfearfor the services 2. Seven hundred and fifty dollars.

retainedunder this subsection shall be paid from the appropriation (ag) An uninsured employer who is liable to the department
unders. 20.445 (1) (rp) The cost of any reinsurance obtainednderpar (a) 2 shall pay to the department, in lieu of the payment

(1) Except as
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requiredunder par(a) 2, $100 per day for each day that the (b) The clerk of circuit court shall accept agmter the warrant

employeris uninsured if all of the following apply: in the judgment and lien docket without prepayment of any fee,
1. Theemployer is uninsured for 7 consecutive days or led¥tthe clerk of circuit court shall submit a statement of the proper
2. The employer has not previously been uninsured. fee semiannually to the department covering the perl_ods frpm Jan
3. No injury for which the employer is liable unded62.03 uary 1 to June 30 and Julytd December 31 unless afdient bilk

h d durina th od in which th | . .ing period is agreed to between the clerk and the department. The
sﬁfe%ccurre uring the period in which Ihe employer 1S Uil aq gha)| then beaid by the department, but the fees provided by

) s.814.61 (5)or entering the warrants shall be adtethe amount
(am) The department may waive any payment owed Unler o the warrant and collected from the uninsured employer or the

(2) by an uninsured employer if the department determines that fh&iqual when satisfaction or release is presented for entry

uninsuredemployer is subject to this chapter only because the (2) The department may issue a warrant of like terms, force,

32'(?;?31%8?55'0&%:‘ fgzelzzctg; to become subjechis chapter ande_ffect to any employee or cher agent of the d_epartment, who
T ) - may file a copyof the warrant with the clerk of circuit court of any
(ar) The department may waive any payment owed under Q& ntyin the state, and thereupon the clerkieguit court shall
(@) or(ag)or sub(1) if the department determines that the sole regnerhe warrant in the judgment and lien docket and the warrant
sonfor the uninsured employerfailureto comply with s102.28 shallbecome a lien in the same manrerd withthe same force
andeffect, as provided in sufl). In the execution of the warrant,
rantfe employee or other agent shall have all the powers conferred by
brokeror bya person whom a reasonable person would believe.ig, upon a sherif but may not collect from the uninsured
aninsurance agent or insurance broker employeror the individual any fee athage for the execution of

(b) The payment owed under pga) or (ag)is due within 30  the warrant in excess of the actual expenses paid in the perfor
daysafter the date on whighe employer is notified. Interest shallnanceof his or her duty

accrueon amounts not paiq when d_ue at the rate of 1% per month 3) If awarrant is returned not satisfied in full, thepartment
(c) Thedepartment of justice cif the department of justice shallhave the same remedies to enforce the amount due for pay

consentsthe department of workforce development may bring 8fents interest, costs, and other fees as if the department had
actionin circuit court to recover payments and interest owed to thgcoveredudgment against theninsured employer or the indi

departmenbf workforce development under this section.  yidual and an execution had been returned wholly or partially not
(3) (@) When an employee dies as a result of an injury featisfied.

which an uninsured employer is liabl@der s102.03 the unin (4) Whenthe payments, interestosts, and other fees speci

suredemployer shall pay $1,000 to the department. fied in a warrant have been paid to the department, the department

(b) The payment under p&a) is in addition to any benefits  shallissue a satisfaction of the warrant and file it with the clerk of
othercompensation paid to an employee or survivors or the waicuit court. The clerk of circuit court shall immediately enter the
injury supplemental benefit fund under $82.46t0 102.51 satisfactiorof thejudgment in the judgment and lien docket. The
. gés%sé:a ;9?3420%%3292%%91 a. 851993 a. 811995 a. 25.9130 (4) 1997 a.  departmenshall send a copy of the satisfaction to the uninsured

e S : employer or the individual.

102.83 Collection of uninsured employer —payments. (5) Thedepartment, ift finds that the interests of the state will
(1) (a) 1. If anuninsured employer or any individual who ighOt bejeopardizedand upon such conditions as it may exact, may
found personally liable under sutg) fails to pay to the depart iSSuea release of any warrant with respect to any real or personal
mentany amount owed to the department undépg.82and no Propertyupon which the warrant is a lien or cloud upon title. The
proceedingfor review is pending, the department or any auth&'erk of circuit court shall enter the release upon presentation of

fized representative may issue a warrant directettiecclerk of therelease to the clerk and payment of the fee for filingefease
circuit court for any county of the state. andthe release shall be conclusive proof that the lien or cloud

2. The clerk of circuit court shall enter in the judgment arigPOn the title of the property covered by the release is extin
lien docket the name of theninsured employer or the individual9tiShed-

mentionedn the warrant and the amount of the paymenter- (6) At anytime after the filing of a warrant, the department
est,costs, and other fees for which the warrant is issued and By commence and maintain a garnishee action as provided by
datewhen the warrant is entered. ch.812 or may use theemedy of attachment as provided by ch.

3. A warrant entered under sulidshall be considered in all 811 for actions to enforce a judgment. The place of trial of an

respectsas a final judgment constituting a perfected lien on tigtionunder ch811or812may be either in Dane County or the
right, title, and interest of the uninsured employer or the individugPuntywhere the debtor resides and may not be changedtfieom
in all of that persors real ancpersonal property located in thecounty in which the action is commenced, except upon cookent
countywhere the warrant is entered. The lienfisative wherthe theparties.

departmenissues thavarrant under subd.. and shall continue  (7) If the department issues an erroneous warrantiepart

until the amount owedncluding interest, costs, and other fees tentshall issue a notice of withdrawal of the warrant to the clerk

the date of payment, is paid. of circuit court for the county in which the warrant is filed. The
4. After the warrant is entered tine judgment and lien docket, clerk shall void the warrant and any liens attached by it.
the department or any authorized representative fitegn exe (8) Any officer or director of an uninsured employer that is a

cution with the clerk otircuit court for filing by the clerk of cir corporation and any membeor manager of an uninsured
cuit court with the sherifof any county where real or personaemployerthat is a limited liability company may be found individ
property of the uninsured employer or the individualfisind, ually and jointly and severally liable fahe payments, interest,
commandinghe sherifto levy uponand sell sifficient real and costsand other fees specified in a warrant under this section if
personabproperty of the uninsuregimployer or the individual to afterproper proceedings for the collection of those amdiuois
paythe amount stated in the warrant in the same manner as ufecorporation or limited liability companys provided in this
anexecutionagainst property issued upon the judgment of a cosection,the corporation or limited liability company is unable to
of record, and to return the warrantth@ department and pay topaythose amounts to the department. The personal liability of the
it themoney collected by virtue of the warrant within 60 days aftefficersand directoref a corporation or of the members and man
receiptof the warrant. agersof a limited liability companyas provided in this subsection
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is an independent obligation, survives dissolutienganization, levy. If the court determines that the property has been wrongfully
bankruptcyreceivership, assignment for thenefit of creditors, levied upon, itmay grant a judgment for the amount of money
judicially confirmed extension or composition, or any analogowbtainedby levy.

situationof the corporation or limited liabilitgompanyand shall ~ (c) For purposesf an adjudication under this subsection, the
beset forth in adetermination or decision issued undet@2.82  determinationof the debt upon which thieterest or lien of the
History: 1993 a. 811995 a. 17, 224 1997 a. 3538; 2007 a. 185 departments based is conclusively presumed to be valid.

. (6) DETERMINATION OF EXPENSES. Thedepartment shall deter
Ilnotzkfsggectli_gx}/ for delinquent payments. (1) DEFINITIONS. mineits costs and expenses to be paid in all cases of levy
(a) “Debt” heans a delinquent pavment (7) Use oF PrRocEEDs. (@) The department shall apply all
. , au pay ) .. .. moneyobtained under this section first against the expenses of the
(ad) “Debtor” means an uninsured employer or an individughoceedingsand then against the liability in respect to which the

found personallyliable under s102.83 (8who owes the depart |eyy was madend any other liability owed to the department by

menta debt. the debtor
(d) “Levy” means all powers of distraint and seizure. (b) The department may refund or credit any amount left after
(e) “Payment” means a payment owed to the department unttex applications under pa), upon submission of a claim for a
s.102.82and includes interest on that payment. refundor credit and satisfactory proof of the claim, to the person

(f) “Property” includes all tangible and intangible person&ntitledto that amount.
propertyand rights to that propertincluding compensation paid  (8) ReLEAse OF LEvy. The department maglease the levy
or payable for personakrvices, whether denominated as wagesponall or part of property levied upon facilitate the collection
salary,commission, bonus or otherwise, amounts paid periodif the liability or to grant relief from a wrongful leviput that
cally pursuant to a pension or retirement program, renteeeds releasedoes not prevent any later levy
of insurance and amounts paid pursuant to a contract. (9) WRONGFULLEVY. If the department determines that prop
(2) POWERSOFLEVY AND DISTRAINT. If any debtor who is liable erty has been wrongfully levied upon, the department may return
for any debt fails to pathat debt after the department has madée property at any time, or may return an amount of money equal
demandor payment, the department may collect that debt and tieethe amount of money levied upon.
expense®f the levy by levy upon any property belonging to the (10) PreservaTIONOFREMEDIES. The availability of the rem
debtor. If the value ofany property that has been levied upordy under this section do@st abridge the right of the department
underthis section is not siifient to satisfy the claim of théepart  to pursue other remedies.
ment, the department may levy upon any additional property of (11) Evasion. Any person who removes, deposits or conceals
the debtor until the debt and expenses of the |eVy are fu”y palgr aids in removing, depositing or Concealing any property upon
(3) DuTies To SURRENDER. Any person in possession of  which a levy is authorized under this section wittent to evade
obligatedwith respect to property or rights to property that is sulor defeat the assessment or collection of any debt is guilty of a
ject to levy and upon which a levy has been made shall, upGfassl felony and shall be liable to the state for the costs of pro
demandof the department, surrender the property or rights er discution.
chargethe obligation to the department, except that part of the (12) Notice BeroreLEVY. If no proceedindor review per
propertyor rights which is, at the time of the demand, subject fjtted by lawis pending, the department shall make a demand to
any prior attachment or execution under any judicial process.the debtor for payment of the debt which is subject to levy and give
(4) FAILURE TO SURRENDER;ENFORCEMENTOF LEVY. (@) Any noticethat the department may pursue legal actiortdtiection
debtorwho fails to surrender any property or rights to propergf the debt against the dehtofhe department shall make the
thatis subject to levyyupon demand by the department, is subjedemandor payment and give the notice at least 10 days prior to
to proceedings to enforce the amount of the.levy thelevy, personally or by any type of mail service which requires
(b) Any 3rd party who fails to surrender any property or righg&signature of acceptance, at the address of the debtap®ars
to property subject to leyyipon demand of the department, is-sutPn the records of the department. The demand for payment and
ject to proceedings to enforce the |e\7phe 3rd party is not liable notlceshall include a statement of the amount of the de_bt, includ
to the department under this paragraph for more than 25% of g COSts and fees, a}nd the name of the d.ebtor who Is liable for the
debt. The department shall serve a final demand as providéebt. The debtds failure toaccept or receive the notice does not
undersub.(13) on any 3rd party who fails to surrengeoperty ~ preventthe department from making the lewioticeprior to levy
Proceedingsnay not be initiated by the department untildys iS not required for a subsequent levy amy debt of the same
after service of the final demand.” The department shall issuglebtorwithin one year after the date of service of the orideal
determinatiorunder s102.82to the 3rd party for the amount of  (13) ServiCEOFLEVY. (a) The department shabkrve the levy
the liability. uponthe debtor and 3rd parby personal service or by any type
(c) When a 3rd party surrenders the property or rights to tAEmail service which requires a signature of acceptance.
property on demand of the department or disgdsmthe obliga (b) Personal service shall beade upon an individual, other
tion to the department for which the levy is made, the 3rd partytigina minor or incapacitatguerson, by delivering a copy of the
dischargedfrom any obligation or liability to the debtavith levy to the debtor or 3rd party personally;lbgving a copy of the
respectto the property or rights tihve property arising from the levy at the debtds dwelling or usual place of abode witbme
surrenderor payment to the department. personof suitable age and discretion residing there; by leaving a
(5) ACTIONSAGAINST THISSTATE. (a) If the department has fev COPY of the levy at the business establishmerthefdebtor with
ied upon propertyany person, other than the debtor who is liabh officer or employee of the debtor; or by delivering a copy of the
to pay the debt out of which the levy arose, who claimstanest levy to an agent authorized by law to receive service of process.
in or lien on that properfyand who claims that that property was (C) The department representative who serves the levy shall
wrongfully leviedupon may bring a civil action against the stateertify service of process on the notice of levy form and the person
in the circuit court for Dane Countirhat action may be brought servedshall acknowledge receipt of the certification by signing
whetheror not that property has been surrendecetthe depart anddating it. If service is made by mail, the return receipt is the
ment. The court may grant only the relief under. flax. No other certificateof service of the levy
actionto question the validity of or to restrain or enjoin a levy by (d) The failure of a debtor or 3rd party to accept or receive ser
the department may be maintained. vice of the levy does not invalidate the levy
(b) In an action under pda), if a levy would irreparably injure (14) ANSwWERBY 3RD PARTY. Within 20 daysafter the service
rights to property the court may enjoin the enforcementtiudit of thelevy upon a 3rd partyhe 3rd party shall file an answer with
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the department stating whether the 3rd party is in possession ohegligenceby an insurance agent or insurance broker or by-a per
obligatedwith respect taproperty or rights to property of theson whom a reasonable person would believe is an insurance
debtor,including a description of the property or the rights tagentor insurance broker

propertyand the nature and dollamount of any such obligation.  (3) An employer who violates an order to cease operations

If the 3rd party is an insurance compéhyg insuranceompany unders.102.28 (4)is guilty of a Class | felony
shallfile an answer with the department within 45 days after the (4) (a) If a court imposes a finer forfeiture under subgl)

service of the levy _ _ to (3), the court shall impose under 814 an uninsureg@mployer
(15) DuraTiON OF LEVY. A levy is efective from the date on surchargeequal to 75% of the amount of the fine or forfeiture.
which the levy is first served on the 3rd party until the liability out (b) If a fine or forfeiture is suspended in whole or in part, the

of which the levy arose is satisfied, until the levy is released gfinsyredemployer surchge shall be reduced in proportion to
until one year after the date of service, whichever occurs firstypo suspension.

(18) RESTRICTION ON EMPLOYMENT PENALTIES BY REASONOF (¢) |f any deposit is made for arfefise to which this section
LEvy. No employer maylischage or otherwise discriminate with 5pjies; the person making the deposit shall also depasitfia
respectto theterms and conditions of employment against anyantamount to include the uninsured employer sugiander
employeeby reason othe fact that his or her earnings have begjis section. If the deposit is forfeited, the amount of the uninsured
subjectto levy for any one levy or because of compliance with agiypioyer surchae shallbe transmitted to the secretary of admin

provisionof this section.Whoever willfully violates this subsec sirationunder par(d). If the deposit is returned, the uninsured
tion may be fined not more than $10,000 or imprisoned for nQanonersurchage shall also be returned.

morethan 9 months or both, . . . (d) The clerk of the court shall collect and transmit to the

(19) HeARING. Any debtor who is subject to a levy proceedingqnty treasurer theuninsured employer surclygr and other
madeby the department may request a hearing und@s17t0  amountsrequired under $9.40 (2) (m) The county treasurer
review the levy proceeding. The hearing is limited to questionga|ithen make payment to the secretary of administratipnas
of prior payment of the debt that the department is proceediigled in s.59.25 (3) (f) 2. The secretargf administration shall
againstand mistaken identity of the debtdrhe levy is not stayed genositthe amount of the uninsurethployer surchage, together
pendingthe hearing in any case in which property is securggfth any interest thereon, in the uninsured employers fund as pro
throughthe levy o videdin s.102.80 (1)

(20) CosToFLEvY. Any 3rd party is entitled to a levy fee of (5) (a) The payment of any judgment under this section may
$5 for each levy in any case where property is secured through uspended or deferred for not more than 90 ey discre
levy. The 3rd party shall deduct the fee from the proceeds of §i, of the court. The court shall suspend a judgment under this
levy. _ sectionupon the motion of the departmentthe department is
o istory: 1993 . 811995 a. 17,1997 a. 18/283 2001 2. 102005 2. 4422007 gatisfiedthat the employés violation of $102.16(3) or 102.28

(2) was beyond the employsrcontrol and that the employer no

102.84 Preference of required payments.  Subject tahe longer violates s.102.16 (3)or 102.28 (2) In cases where a

federalbankruptcy lawsin the event of an uninsured empldger deposithas been made, any forfeitures, surgésyfees, and costs

dissolution reoganization, bankruptgyeceivership, assignmentimposedunder ch814 shall be taken out of the deposit andtiak

for benefit ofcreditors, judicially confirmed extension proposafnce,if any, returned to the employer

or compositionpr any analogous situation including the adminis  (b) In addition to any monetary penalties, the court may order

tration of estates in circuit courtéhe payments required of thean employer to perform or refraifitom performing such acts as

uninsuredemployer under 4.02.82shall have preference over allmay be necessary to fully protect anfieetuatethe public inter

claimsof general creditors and shall be paid next aftepélyenent est,including ceasing business operations.

of preferred claims for wages. (c) All civil remedies are available in order to enforce thejudg
History: 1993 a. 81 mentof thecourt, including the power of contempt underz8t.

) ) History: 1989 a. 641993 a. 811995 a20% 1997 a. 2832001 a. 1092003 a.
102.85 Uninsured employers; penalties. (1) (a) An 33139326

employerwho fails to comply with s102.16 (3)or 102.28 (2)or o o
lessthan 1 days shall forfeit not leshian $100 nor more than 102.87 Citation procedure. (1) (a) The citatiorproce
$1,000. duresestablished by this section shall be used only in an action to
(b) An employer who fails to comply with $402.16 (3)or 'ecovera forfeiture under €.02.85 (1)or (2). The citation form
102.28(2) for more than 10 days shall forfeiot less than $10 nor Providedby this section magerve as the initial pleading for the
morethan $100 for each dayn which the employer fails to cem actionand is adequate process to give a court jurisdiction over the
ply with s.102.16 (3)or 102.28 (2) personif the citation is filed with the circuit court.
(2) An employer who is required to provide worlecom (b) The citation may be served on the defendant by registered
pensatiorinsurance coverage under this chapter shall forfeit @il With a return receipt requested. .
lessthan $100 nor more than $1,000 if the employer does any of(2) A citation under this section shall be signed by a depart
the following: ment.dep.uty or by an dicer Who has authprlty to make arrests for
(a) Gives false information about the coverage to his or higfe violation, and shall contain substantially the followinpr-
employeesthe department or any other person who contracts withfition: _
the employer and who requests evidence of woskeompensa (@) The name, address and date of birth of the defendant.
tion coverage in relation to that contract. (b) The namend department of the issuing department deputy
(b) Failsto notify a person who contracts with the employe@r officer.
thatthe coverage has been canceled in relation to that contract. (c) Theviolation alleged, the time and place of occurrence, a
(2m) Thecourt may waive a forfeiture imposed under ¢lip. Statementhat the defendant committed the violation, the statute
or (2) if the court finds that the employer is subject to this chaptef rule violated and a designation of the violation in language
only because the employer electedvémome subject to this chap Which can be readily understood by a person making a reasonable
terunder s102.05 (2)or 102.28 (2) effort to do so.
(2p) Thecourt may waive a forfeiture imposed under gap.  (d) A date, time anglace for the court appearance, and a
or (2) if the court finds that the sole reason for the uninsuré@ticeto appear
employer’sfailure to comply with s102.82 (2)is that the unin (e) The maximum forfeiture, plus costs, fees, and sugekar
suredemployer was a victim of fraud, misrepresentation or grosaposed under cl814, for which the defendant is liable.
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(f) Provisions for deposit and stipulation in lieu of a court (a) If the defendant has not maddeposit, the court may issue
appearance. asummons or an arrest warrant.

(g) Notice that if the defendant makes a deposit and fails to(b) If the defendant has made a deposit, the citation may serve
appeaitin court at the time specified in the citation, the failure tas the initial pleadingand the defendant shall be considered to
appeawill be consideredender of a plea of no contest and-suthavetendered glea of no contest and submitted to a forfeiture,
missionto aforfeiture, plus costs, fees, and surgesrimposed plus costs, fees, and surchgas imposed under cB14, not to
underch.814 not to exceed the amount of the deposit. The notiegceedthe amount of the deposit. The court may either aticept
shallalso state that the court, instead of accepting the deposit pteh of no contest and enter judgment accordingiyrejectthe
plea, may decide to summon the defendant or may issue an aplestand issue a summons. If tdefendant fails to appear in
warrantfor the defendant upon failure to respaach summons. responsedo the summons, the court shall issue an arrest warrant.

(h) Notice that if the defendant makes a depasit signs the If the court accepts the plea b contest, the defendant may
stipulationthe stipulation will be treated as a plea of no contest anéthin 90 days after the date et appearance, move to withdraw
submissionto a forfeiture, plus costs, fees, asdrchages theplea of no contest, open the judgment, and enter a pheat of
imposedunder ch814, not to exceethe amount of the deposit. guilty if the defendant shows to the satisfaction of the court that
The notice shall also state that the court, instead of acceipiing failure to appear was due to mistake, inadvertence, surprise, or
depositand stipulation, may decide to summon the defendant@fcusableneglect. If a defendant is relievé]dm the plea of no
issue an arrest warrant for the defendant upon failure to resp6aatestthe court may order a written complaint or petitiotéo
to a summons, and that the defendant,raggny time before or filed. If on reopening the defendantf@ind not guilty the court
atthe time of the court appearance date, move the court for refifll deletethe record of conviction and shall order the defen
from the efect of the stipulation. dant'sdeposit returned.

(i) Notice that thedefendant mayby mail before the court ~ (C) If the defendant hawiade a deposit and stipulation of no

appearancenter a p|ea of not gu||ty and request another date féﬁntest,the citation serves as the initial pleading and the defendant
acourt appearance. shallbe considered thave tendered a plea of no contest and sub

: : . . itted to a forfeiture, plus costs, fees, and surgbarimposed
(i) Notice that if the defendant does not make a deposit 44 ;
fails to appear in court at the time specifiectiie citation, the underch.814, not to exceed the amounttb® deposit. The court

courtmay issue a summons or an arrest warrant. may either accept the plea of no contest and enter judgment

. L : . accordingly,or reject the plea and issue a summons or an arrest
(3) A defendantissued a citation under this section may,,rrant. After signing a stipulation of no contest, the defendant

depositthe amount of monethat the issuing department deputyyay ot any time before or at the time of the court appeadates
or officer directs by mailing or delivering the deposit and a cop¥oyethe court for relief from the fefct of the stipulation. The
of the citation before the court appearance date to the clerk of the, may acton the motion, with or without notice, for cause

circuit court in the county where the violation occurred, to the,\npy afidavit and upon just terms, and relieve the defendant
departmentor to the sherff's ofice or police headquarters of theg,q the stipulation and thefetts of the stipulation.

officer who issuedhe citation. The basic amount of the deposit 8) If a citation or SUMMONS is i d to a defendant under thi
shallbe determinedinder a deposit schedule established by the (8) If @ citation or summons is issued to a defendant under this
ctionand he or she is unable to appear in coutheray speei

judicial conference. The judicial conference shall annual h ) y
review and revise the schedule. In addition to the basic amotigf: the defendant may enter a plea of not guilty by mailing a letter
§tat|ngthat inabilityto the judge at the address indicated on the

?eeégrzrinnlgesc:)r%r:geezcirrlﬁggé%dﬂ&iéjeerpgas&shalI include the COStcftation. The letter must show the defendaméturn address. The

lettermay incl r for trial during normal ime-busi
(4) A defendant may make a stipulation of no contest by su.%t:e ay include a request for trial during normal daytime-bus
4

L\ . ; R . sshours. Upon receipt of the letténejudge shall reply by let
mitting a deposit and a stipulation in the manner provided by syd i the defer?darﬁ’addeessetting a timje a%d place fc?r)t/ria)I/. The

(3) before the court appearance date. The signed stipulation {@ shall be during normal business hours ifsquested. The
pleaof no contest and submission to a forfeityries the costs, gateof the trial shall be at least 10 days from the date on which the
fees,and surchgjes imposed under cB14 notto exceed the |gtterwas mailed by thaudge. Nothing in this subsection forbids
amountof the deposit. the setting of the trial at any timeonvenient to all parties con

(5) Exceptas providedby sub.(6), a person receiving a cerned.
depositshallprepare a receipt in triplicate showing the purpose for (g) A department deputy or arfiobr who collects a forfeiture
which thedeposit is made, stating that the defendant may inqQUiRqcosts, fees, and surchyas imposed under cB14 under this
atthe ofice of the clerk of the circuit court regarding the disposkectionshall pay the money to the county treasurer within 20 days
tion of the deposit, and notifyinthe defendant that if he or sheaferits receipt. If the department deputy diiasr fails to make
fails to appear in court at the tilspecified in the citation he or she imely payment, the countyreasurer may collect the payment
shallbe considered thave tendered a plea of no contest and supom the department deputy orficer by an action in the treasur
mitted to a forfeiture, plus costs, fees, and surgbarimposed o,'s hame ofoffice and upon the &itial bond of the department

underch.814, not to exceed the amount of the deposit and that #gntyor oficer, with interest at the rate of 12% per year from the
court may accept the plea. The original of the receipt shall §& e when it should have been paid.

deliveredto the defendant in person or by mail. If the defendantyisiory: 1089 a. 641997 a. 271999 a. 142003 a. 1392005 a. 172
paysby check, the canceled check is the receipt.

(6) Theperson receiving a deposit and stipulation of no cot02.88 Penalties; repeaters. (1) When a person is cen
testshall prepare a receipt in triplicate showing the purpose feicted of any violation of this chapter or of any department rule or
which thedeposit is made, stating that the defendant may inquaeder,and it is alleged ithe indictment, information or complaint,
atthe ofice of the clerk of the circuit court regarding the disposiand proved or admitted otrial or ascertained by the court after
tion of the deposit, and notifying the defendant that if the stipuleonvictionthat the person was previously subjected to a fine or
tion of no contests accepted by the court the defendant will bfarfeiture within a period of 5 years under192.85 the person
consideredo have submitted to a forfeiture, plus costs, fees, anthy be fined not more than $2,000 or imprisoned for not more
surchargesmposed under cl814, not to exceed the amount of thehan90 days or both.
deposit. Delivery of the receipt shall be made in the same manner(2) when any person is convicted and it is alleged in the
asprovided in sub(5). indictment,information or complaint and proved or admitted

(7) If adefendant issued a citation under this section fails tgal or ascertained by the court after conviction that such person
appearin court at the time specified in the citation or by subséadbeenbefore subjected to a fine or forfeiture 3 times within a
guentpostponement, the following procedure applies: period of 3 years under s102.85and that those convictions
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remainof record and unreversed, the person may be fined not(2) A person is concerned in the commission of the violation
morethan $10,000 or imprisoned for not more ti8amonths or if the person does any of the following:
both. (a) Directly commits the violation.

History: 1989 a. 641991 a. 85 (b) Aids and abets the commission of the violation.

102.89 Parties to a violation. (1) Whoeveris concerned in (c) Is a party to a conspiracy with another to commit the viola
the commission o violation of this chapter or of any departmertion or advises, hires or counsels or otherwise procures another to
rule or order under this chapter for which a forfeiture is imposemmitit.

is a principal and may be clyad with and convicted of the viela  (3) No penalty for any violation of this chapter or rule or order
tion although he or she did not directly commit it and although tlag this chapter make reduced or diminished by reason of this sec
personwho directly committed it has not been convicted of thgon.

violation. History: 1989 a. 64

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1991/85
https://docs.legis.wisconsin.gov/document/acts/1989/64

