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CHAPTER 802
CIVIL PROCEDURE — PLEADINGS, MOTIONS AND PRETRIAL PRACTICE

802.01 Pleadingsllowed; form of motions. 802.07 Counterclaim and cross claim.

802.02 General rules of pleading. 802.08 Summary judgment.

802.03 Pleading special matters. 802.09 Amended and supplemental pleadings.

802.04 Form of pleadings. 802.10 Calendar practice.

802.05 Signingof pleadingsmotions, and other papers; representations to cou®02.12 Alternative dispute resolution.
sanctions.

802.06 Defensesand objection; when and how presented; by pleading or motion;
motion for judgment on the pleadings.

NOTE: Chapter 802 was ceated by Sup. Ct. Order 67 Wis. 2d 585 614  maryjudgment. Daughtry.MPC Systems, Inc. 2004 WI App 7Z¥%2 Wis. 2d 260
(1975),which contains explanatory notes. Statutes prior to the 1983-84 edition 679N.W.2d 808 02-2424
alsocontain these notes.
] ) 802.02 General rules of pleading. (1) CONTENTS OF
802.01 Pleadings allowed; form of motions. (1) PLEAD-  pLeaDINGS. A pleading or supplemental pleading that sets forth a

INGs. There shall be a complaint and an answer; a replgdo@  claim for relief, whether an original or amended clagoynter
terclaimdenominated as such; an answea twross claim, if the claim, cross claim or 3rd—party claim, shall contain all of the fol

answercontains a cross claim; a 3rd-party complaint, if a perssing:
who was notan original party is summoned unde883.05 and (@) A short and plain statement of the claim, identifying the

a 3rd-party answeif a 3rd-party complaint is served. No othefansactioror occurrence or series ansactions or occurrences
pleadingshall be allowed, except that the court may order a furthgl; of \which the claimarises and showing that the pleader is
pleadingto a reply or to any answer entitledto relief.

2, ere ounaie g e cuttor ) o ent o n ot v per sk
or trial, shall be made in writing, shall state with particularity the (Ildr'?f) REt“tEF DEMANDEE' ((ja) Relc'g&?hthe alter{w?tlvetorrtofl sev
groundstherefor and shall set forth the relief or order sougftte ~ €'2'GIMErent types may be deman respect to a tort claim

requiremenbf writing is fulfilled if the motion is stated in a wyit SEEKingthe recovery of moneghe demand for judgment may not

tennotice of the hearing of the motion. Unless specifically authgPecify the amount of money the pleader seeks.
rized by statute, orders to show cause shall not be used. (b) This subsection does nofeadt any right of a party to spec

(b) Supporting papers. Copies of all records and papers upoHy to the jury or the court the amount of money the pgrty seeks.
which a motion is founded, except those which have been pre (2) DEFENSESFORM OF DENIALS. A party shall state in short
viously filed or served in the sanaetion or proceeding, shall be@ndplain termshe defenses to each claim asserted and shall admit
servedwith the notice of motion and shall be plainly referred ter deny the averments upon which the adverse party relies. If the
therein. Papers already filed or served shall be referred to R@'ty is without knowledge or information digient to form a
papersheretofore filed or served in tlaetion. The moving party Peliefas to the truth of an avermettite party shall so state and this
may be allowed to present uptime hearing, records fafavits or hastheeffect of a denial. Denials shall fairly meet the substance
other papers, but only upon condition th@iposing counsel be Of the averments denied. The pleader shall ntiaéedenials as
given reasonable timé which to meet such additional proofsspecific denials of designated averments or paragraphs, but if a
shouldrequest therefor be made. pleaderintends in good faith to deny only a part or a qualification

(c) Recitalsin orders. All orders, unless they otherwise pro of an averment, the pleader shall specify so much of it as is true

vide, shall be deemed to be based on the reamdspapers used 2ndmaterial and shall deny only the remainder .
onthe motion and the proceedirtheretofore had and shall recite  (3) AFFIRVMATIVE DEFENSES. In pleading to a preceding plead
the nature of the motion, the appearances, the dates on whichifige@ party shall set fortaffirmatively any matter constituting an

motionwasheard and decided, and the order signed. No other fgroidanceor afirmative defense including but not limited to the
mal recitals are necessary following: accord and satisfaction, arbitration and award,

(d) Formal requirements. The rules applicable to C(,jlp,[ion‘,\_"assumptiomf risk, contributory negligence, disclgarin bank

signingand other matters of form pfeadings apply to all motions "UPtcY; duressestoppel, failure of a condition subsequent, failure
andother papers in an action, except thétlatits in support of ©F want ofconsideration, failure to mitigate damages, fraud, ille
. ity, immunity, incompetencdnjury by fellow servants, laches,

amotion need not be separately captioned if served and filed S

themotion. The name of the party seeking the order or relief ajfeENSePayment, releasegs judicata, statute of frauds, statute of

a brief description of the type of order or relggught shall be lmitations, superseding cause, and waivéfhen gparty has mis
takenlydesignated a defense as a counterctaiacounterclaim

includedin the caption of every written motion. A : -
When d de. | . iod of 1 asa defense, the court, if justice so requires, shall permit amend
(€) When deemed made. In computing any period of ime preé mentof the pleading to conform to a proper designation. If an

scribedor allowedby the statutes governing procedure in Civiltirmative defense permitted to be raised by motion under s.

actionsand special proceedings, a motion which requires notigg, og(2) i ised. it d not b t forth i b t
unders.801.15 (4)shall be deemed made when it is served wi eédin(g.) 15 S0 raised, ft need not be set forth In a subsequen

its notice of motion. . .
3) D D dol (4) EFFECTOF FAILURE TO DENY. Averments in a pleading to
(3) DEMURRERSAND PLEAS ABOLISHED. Demurrers and pleas \yhich a responsive pleading is required, other than those as to the

Sha” not be used. . fact, nature and extent of injury and damage, are admittesh
History: Sup. Ct. Orde67 Ws. 2d 585614 (1975); Sup. Ct. Ordet04 Ws. 2d

xi (1981); Sup. Ct. Ordel 71 Ws. 2d xix (1992)2005 a. 2532007 a. 97 not denied_ in the responsive p_Ieading, except that a party whose
Judicial Council Committee’s Note onsub. (1), 1081See 1981 Note to s. 802.02 prior pleadings set forth all denials and defenses to be rgtied
(4). [Re Order dective Jan. 1, 1982] in defending a clainfor contribution need not respond to such

In the absence of an answer to a cross claim and in the absence of argsptiver ; ; f f ; ;
sive pleadings, a court may deem facts alleged in the cross claim and submissﬁjﬁgm' Averments in a pleadlng to which no responsive pleadlng

filed in connection with a summary judgment motion admitted for purposes of suts required or permitted shall be taken as denied or avoided.
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(5) PLEADINGS TO BE CONCISEAND DIRECT; CONSISTENCY. (a) (4) OrFiCIAL DOCUMENTORACT. In pleading an ditial docu
Eachaverment of a pleading shall be simple, concise, and direnentor official act it issuficient to aver that the document was
No technical forms of pleading or motions are required. issuedor the act done in compliance with the law

(b) A party may set forth Br more statements of a claim or (5) JubGMENT. In pleading a judgment or decision of a domes
defensealternatively or hypotheticallyeither in one claim or tic or foreign court, judicial or quasi-judicial tribunal, or @f
defenseor in separate claims or defenses. When 2 or more stdteardor officer, it is suficient to aver the judgment or decision
mentsare made in the alternatiemd one of them if made inde without setting forth matter showing jurisdiction to render it.
pendentlywould be suficient, the pleading is not madesufi- —(6) LiseL orsLaNDER. In an action fofibel or slandethe par
cient by the insuficiency of one or moreof the alternative ticularwords complained of shall be set fortittie complaint, but

statementsA party may also state as many separate cl@ms their publication and their application to the plaiiifay be stated
defensess theparty has regardless of consistency and whethggnerally.

basedon legal or equitable grounds. All statements shathbee (7) SALES OF GooDps,Tc. In an action involving the sale and

subjectto the obligations set forth in802.05 delivery of goods or the performing of labor or services, or the fur
(6) ConsTRUCTIONOF PLEADINGS. All pleadings shall be so nishingof materials, the plainfiimay set forth and number in the
construedas to do substantial justice. complaintthe items of the plainfifs claim and the reasonable

History: Sup. Ct. Orde67 Ws. 2d 585616 (1975)1975 c. 218Sup. Ct. Order  yglueor agreed price of each. The defendant by the answer shall

82Wis. 2d ix (1978); Sup. Ct. Ordet04 Ws. 2d xi (1981)1987 a. 2561993 a. 486 .- e . .
Cross—reference: See s806.01 (1) (cor eflect of demand for judgment or want 'ndlcateSpeC|flcally those items defendant dlsputeswhdther

of such demand in the complaint in case of judgment by default. in 'reSpect to de_livery or performance, rea_sonab|e value or agreed
Cross-reference: See ss891.29and891.31as to the déct of not denying an price. If the plaintif does not so plead the items of the claim, the
allegationin the complaint of corporate or partnership existence. plaintiff shall deliver to the defendant, within 10 days after service

Judicial Council Committee’s Note,1977:Sub. (1) is amended to allow a plead . L .

ing setting forth aclaim for relief under the Rules of Civil Procedure to contain a shoflf @ demand therefor in writing, a statement of the items of the
anclj plai? statlen?ent of am;]seriesd?f transactlilon”s, occulrrer;ces, or events under whlehintiff's claim and the reasonable value or agreed price of each.
a claim for relief arose. This modification will allow a pleades itonsumer protec . .
tion or anti-trust case, for example, to plead a patternpof business transagtioras, occul®) TIME AND PLACE. For th(_% purpose of testing t_hef‘ménCy
rencesor events leading to a claim of relief rather than having to specifically ple@f a pleading, averments of time and placeraagerial and shall
eachand every transaction, occurrence or event when the complaint is based-on gf@onsidered like all other averments of material matter
tern or course of business conduct involving eithsubstantial span of time or multi .
ple and continuous transactions and events. The change is consistent with Rule 8 ()9) FORECLOSURE. In an action for foreclosure of real property
(Z)J"fdt.h.e Ingera'.lRC“'es OftS'V" F;,“’fe"l”gg'l [SR% O(Egmhm’ﬁ July 1, 193811 4 [hecomplaint may not name a tenant of residential real property

udicial Council Committee’s Note, Sub. as been amended and s : L -
802.07(6) repealed to limit the circumstances in which a responsive pleading 16ga defendant unledke tenant has a lien or ownership interest in
claim for contribution is required. A claim for contribution is a claim for reliefler  the real property
sub.(1) which normally requires an ansyeply orthird—party answerThe amend History: Sup. Ct. Orde67 Ws. 2d 585619 (1975)1975 c. 2182009 a. 28
mentto sub. (4), howeveeliminates this requirement where the party from whom g, (8) subjectslaims lacking averments of time to motions for a more definite
contributionis sought has already pleaded all denials and defenbesetied upon  giatementind not to motions to dismiss for failure to state a claim. Schweiger v
in defending the contrlbutl_on clalm. [Re Ordefeefive Jan. 1, 1982] ) Loewi & Co., Inc.65 Ws. 2d 56221 N.W2d 882(1974).

Sub.(2) does not authorize denials for lack of knowledge or information solely toThe“american rule” of absolute judicial immunity from liability for libel or stan

obtaindelay An answer that does so is frivolous undemer] s. 814.025 (3) (b).* der provides that writings made by an attorney of record in a pending lawsuit apply
First Federated Savings BankMcDonah,143 Ws. 2d429 422 N.W2d L3 (Ct. in this state if the Statements made are relevant to the matters being considered and

App. 1988). o ) ) ) aremade in grocedural context recognized afoading absolute privilege. Cen

~ Insurersmust plead and prove thegolicy limits prior to a verdict to restrict the vertersEquip. Corp. vCondes Cor80 Wis. 2d 257258 N.W2d 712(1977).
judgmentto the policy limits. Price.\Hart,166 Ws. 2d 182480 N.W2d 249(Ct. Whena libel action is based @onduct rather than words, sub. (6) is not applicable.
App. 1991). Starobin vNorthridgeLakes Development C4 Wis. 2d 1287 N.W2d 747(1980).

A claim for punitive damages on a tort claim is subjiesub. (1m) (a). A demand Sub.(2) does not - ; ;
- ; daiiay f . A . prevent the trial court from amending the pleadings to conform
for aspecific amount in violation of sub. (1m) (a) is & nullipex Electronics COrp. yith the évidence pursuant to s. 802.09 as long as the parties either consent or have

v. Gee,217 Ws. 2d 378577 N.W2d 23(1998),97-0353 p i h
Theeffect of the court striking a defendanéinswer is that thgefendant failed to gh4e(clhgag25<;v.e to submit additionaioof. Maiers iVang,192 Ws. 2d 15, 531 N.W2d

deny the plaintif s allegationsind,therefore, is deemed to have admitted them. Af

of Wisconsin, Inc. 2007 WI App 19205 Ws. 2d 198739 N.W2d 599 06-1566 4 :
Affirmed, 2008 WI 78311 Wis. 2d 84 751 N.W2d 805 06-1566 tvf;?;ezp(;e;ggtfg‘ﬁi,vvggf‘;%agg;o’;g%“ds of KenwoGttaen, 2000 Wi App 21239

802.03 Pleading special matters. (1) CAPACITY. Itisnot gp2 04 Form of pleadings. (1) CapTion. Everypleading
necessary to aver the capacity gfaatyto sue or be sued or thegha| contain a caption setting forth the name of the court, the
authorityof a party to sue or be sued in a representafipacity yenye the title of the action, the file numbend a designation as
or the legal existence of anganized association of persons thaf, 5 802.01 (1) If a pleading contains motions, or an answer or
is made a partylf a party desires to raise an issue as to the legap|y containscross claims or counterclaims, the designation in
existenceof any party or the capacity of any parysue or be sued the caption shall state their existence. In¢benplaint the caption
or the authority of a party teue or be sued in a representativgf the action shalhclude the standardized description of the case
capacity,the party shall do so by specific negative averment whigfyssificationtype and associated code numbeaggzoved by the
shallinclude such supporting particulars as are peculiarly withifirectorof state courtsand the title of the action shall include the
the pleadets knowledge, or by motion underg92.06 (2) namesand addresses of all the parties, indicating the representa
(2) FrAUD, MISTAKE AND CONDITIONOFMIND. In allaverments tive capacityif any, in which they sue or are sued and, in actions
of fraud or mistake, the circumstances constituting fraud or misy or against a corporation, the corporate existence and its domes
takeshall be stated with particularitpMalice, intent, knowledge, tic or foreign status shall be indicated. In pleadings other than the
andother condition of mind of a person mag averred generally complaint,it is suficient to state the name of the first party on each
(3) ConpITIONS PRECEDENT. In pleadingthe performance or Sidewith an appropriate indication other parties. Every plead
occurrence of conditions precedent in a contract, it shall notiBg commencing an action undeB44.61 (1) (apr814.62 (1)or
necessaryo state the factshowing such performance or occur (2) and every complaint filed under&l4.61 (3)shall contain in
rence but it may be stated generally that the party geiformed the caption, if the action includes a cldion a money judgment,
all the conditions on his or her part or that the conditions hagetatement of whether the amount claimed is greater than the
otherwiseoccurred or both. Alenial of performance or oceur amountunder s799.01 (1) (d)
renceshall be made specifically and with particularitfthe aver (2) PaRAGRAPHS; SEPARATE STATEMENTS. All averments of
ment of performance or occurrence is controverted, the paxtiaim or defense shall be made in numbered paragraphs, the con
pleadingperformance or occurrence shall be botmestablish on tentsof each of which shall be limited & as practicable to a
thetrial the facts showing such performance or occurrence. statemenbf a single set of circumstances; and a paragnzgh
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bereferred to by number in all succeeding pleadings. Each claim(b) Nature of sanction; limitations. A sanction imposed for
founded upon a separate transaction or occurrence and eadlation of this rule shall be limited to what is fiafent to deter
defenseother than denials shall be stated in a separate olainrepetitionof such conduct or comparable condogiothers simi
defensewhenever a separation facilitates the clear presentatiorafy situated. Subjedb the limitations in subdd4.. and2., the
the matters set forth. A counterclaim must be pleaded as suchsamttionmay consist of, oinclude, directives of a nonmonetary
the answer must demand the judgment to which the defendaature,an order to pay a penalty into court, Brimposedon
supposeso be entitled upon the counterclaim. motionand warranted foeffective deterrence, an order directing

(3) ADOPTIONBY REFERENCEEXHIBITS. Statements in a plead paymentto the movant of some or all of the reasonable attorney
ing may be adopted by reference in dadiént part of the same feesand otheexpenses incurred as a direct result of the violation
pleadingor in another pleading or in any motion. A copyanf Subjectto all of the following:
written instrument which is an exhibit to a pleading is a part 1. Monetary sanctionsmay not be awarded against a repre
thereoffor all purposes. sentedparty for a violation of sul{2) (b).

History: Sup. Ct. Orde67 Ws. 2d 585621 (1975)1975 c. 218Sup. Ct. Order i 3 it?
170 xi>?(1992)1995 a 72007 & 97 P 2. Monetary sanctions may not be awarded on the sanit
tiative unless the court issues its order to show cause befote a
802.05 Signing of pleadings, motions, and other untarydismissal or settlement of the claims made by or against the

papers; representations to court: sanctions. (1) Siona- Partythatis, or whose attorneys are, to be sanctioned. _
TURE. Every pleadingwritten motion, and other paper shall be (c) Order. When imposing sanctions, the court shall describe
signedby at least one attorney of record in the attomimgdivic-  the conduct determined toonstitute a violation of this rule and
ual name, arif the party is not represented by an attorsénall  €xplainthe basis for the sanction imposed.

be signed by the partyEach paper shall state the sigaeddress (4) PrISONERLITIGATION. (@) A court shall review the initial
andtelephone numbgand state bar numbéfrany. Exceptwhen pleadingas soon as practicable after the action or spe@aked
otherwisespecifically provided by rule or statute, pleadings needg is filed with the court if the action or special proceeding is
not be verified or accompanied byfidavit. An unsigned paper commencedy a prisoneras defined in $801.02 (7) (a) 2.

shall be strickenunless omission of the signature is corrected (b) The court may dismiss the action or special proceeding

promptly after being called to the attention of the attorney or pariynderpar (a) withoutrequiring the defendant to answer the plead
(2) REPRESENTATIONSTO COURT. By presenting to the court, ing if the court determines that the action or special proceeding

whetherby signingfiling, submitting, or later advocating a plead meetsany of the following conditions:

ing, written motion, or other papean attorney ounrepresented 1. The action or proceeding is frivolous, as determined by a

partyis certifying that to the best of the.persohﬁowledge, infor  violation of sub(2).

mation,and belief, formed aftean inquiry reasonable under the 5 1ha action or proceeding is used for any improper purpose,

circumstancesall of the following: _ suchas to harass, to cause unnecessary delay or to needlessly
(a) Thepaper is not being presented for any improper purposgsreasethe cost of litigation.

suchas to harass or toause unnecessary delay or needless 3 The action of proceeding seeks monetary damages from a
increasein the cost of litigation. defendantvho is immune from such relief.

(b) The claims, defenses, aather legal contentions stated in -~ 4 1, ti ding fails to stat lai bich
the paper are warranted by existing law or by a nonfrivotoms- relief.mayebaécgl]?gn?;g.rocee g 1als fo state a claim ugore

miﬂg%rsttgg"esﬁ;neﬂ?g’f Lneovt\ill:‘g:ﬁtlon, or reversal of exislag (c) If a court dismisses an action or special proceeding under
. . . par.(b) the court shall notify the department of justice or the-attor
(c) The allegations and other factual contentions stated in {i& \epresenting the political subdivision, @spropriate, of the
paperhave evidentiary support,df specifically so identified, are ismissalhy a procedure developed by the director of state courts
likely to have evidentiary support after a reasonable opportun cooperation with the department of justice.

for further investigation or discovery (d) The dismissal of an action or special proceeding under par

(d) The denials of factual contentions stated in the paper : - ] o
warrantedon the evidence pif specifically so identified, are rea ?E?a?g(ii ?ﬁ;{:ﬂﬁgﬁ g:igg;g?g;gg%@d?n%y.'ng the full filing fee

sonablybased on a lack of information or belief. .

3) Sa It aft . & bl . (5) INAPPLICABILITY TO DISCOVERY. Subsection§l) to (3) do

(3) Sanctions. If, after notice and reasonable opportunity ot 401y to disclosures and discovery requests, responses, objec
to respond, the court determines that $Bphas been violated, the fions and motions that are subject to@84.01to 804.12
courtmay impose an appropriate sanction upon the attorneys, [aW.g;,. sup. Ct. Ordeis7 Wis. 2d 585622 (1975)1975 c. 2181987 a. 256
firms, or parties that have violated s(B) or are responsible for sup.Ct. Order161 Ws. 2d xvii (1991); Sup. Ct. Ordet71 Ws. 2d xix (1992)1997

the violation in accordance with the f0||owing: a.133 Sup. Ct. Order Nd)3-06 2005 WI 38, 278 \ig. 2d xiii; Sup. Ct. Order No.
03-06A, 2005 WI 86, 280 \ié. 2d xiii; 2005 a. 253

(a) How initiated. 1. ‘By motion.” A motion for sanctions — comments: When adopted in 1976, former ss. 802.05 was pattemet origi
underthis rule shall be madseparately from other motions ornal version of Rule 1 of the Federal Rulasf Civil Procedure (FRCP1). Subse
i i ; quently, the legislature adopted 1978 s. 814.025, entitled costs upon frivolous
requestsand Sha”. describe the specific Cond!“!Ct allegeddiate claimsand counterclaims. Circuit courts have used essentially the same guidelines
sub.(2). The motion shall be served as provided.801.14 but in the determination of frivolousness undmth sections. Sedandrt v. Jerome

shallnot be filed with or presented to the court unless, within 2:@13338227 W%- detg3tl“?§19y59z N£W2éiog4615(1,999)-I,Seé:ltion 814-?25(4t)ﬁ‘ad0pted
H : : n , proviae al e extents. . IS applicable anfedif from this sec
days after service of the motiom such other perlod as the Courtion, s. 802.05 applies.” Subsection (4) was adopted pursua@88®Act 256 the

may prescribe, the challenged papeaim, defense, contention, sameAct that updated section 802.05 to conform with the E888ndments to FRCP

allegation or denial is not withdrawn or appropriately correctedRule1l. HoweverFRCP 1 has since undgone substantial revision, most recently
! M 10 1993. The court now adopts the current version of FRCButsuant its authority
If warranted, the court may award to the party prevalllng on t ers. 751.12 to regulate pleading, practice and procedure in judicial proceedings.

motionreasonable expenses and attorneyifemsred in present Thecourtsintent is to simplify and harmonize the rules of pleading, practice and pro

ing or opposing thenotion. Absent exceptional circumstancesedureand to promote the speedgtermination of litigation on the merits. In adopt
9 PP g P S|:r'1g the 1993 amendments to FRCE the court does not intend to deprive a party

a !aW firm. shall be held jOin.ﬂy responsible for violations COMyyrongedby frivolous conductf a right to recovery; rathethe court intends to pro
mitted by its partners, associates, and employees. vide Wisconsin courts with additional tools to deal with frivolous filing of pleadings

¢ P f IR andother papers. Judges and practitioners will now be able to look to applicable deci
2. “On courts initiative.” On its own initiative, the court maysionsof federal courts since 1993 for guidance in the interpretation and application

enteran order describing the specific conduct that appears-+o w6the mandates of FRCR in Wsconsin.
late sub.(2) and directing an attornghaw firm, or party to show 802.05(3) Sanctions. Factors that the court may consideimposing sanctions

; : ; e includethe following: (1) Whether the alleged frivolous conduas part of a pattern
causewhy it has not violated sul()2) with the SpeCIfIC conduct of activity or an isolated event; (2) Whether the conduct infected the entire pleading
describedn the court order or was an isolated claim or defense; and (3) Whether the attorney or party has engaged
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in similar conduct in other litigation. Sanctions authorized usd802.05(3) may allegedfact. At other times a denial is permissible because, aftappropriate
includean award of actual fees and costs to the party victimized by the frivolous canvestigationa party has no information concerning the matteindeed, has a rea
duct. sonable basis for doubting the credibility of the only evidence relevant to the matter
802.05(4) Prisoner litigation. On April 17, 1998, théegislature amended [for A party should not deny an allegation it knows to be true; but it is not required, simply
mer] section 802.05 as part of the Prisoner Litigation Reform 2887 Act 133s.  becausét lacks contradictory evidence, to admit an allegation that it believes is
14. The legislature added language that requires courts to perform an initial revieve.
of pleadings filed by prisoners and permits dismissal if the pleadings\aieus, The changes isubdivisions (b)(3) and (b)(4) will serve to equalize the burden of
usedfor an improper purpose, seek damages from a defendant who is immune, ottff@ilrule upon plaintié and defendants, who under Rule 8(b) arefeceallowed to
to state a claim. This language has been retained in s. 802.05, as repealed-and geefgallegations by stating that from their initial investigation they lackcsert
atedby this Sup. Ct. Order informationto form a belief as to the truth of the allegation. If, after further investiga
1993 Federal Advisory Committee Notes to Rule 1L of the Federal Rules of  tion or discoverya denial is no longer warranted, the defendant should not continue
Civil Procedure. The 1993 Federal Advisory Committee Notes to Ral®flthe  to insist on that denial. While sometimes helpfoimal amendment of the pleadings
FederaRules of Civil Procedure are printed for information purposes andrimve to withdraw an allegation or denial is not required by subdivision (b).
beenadopted by the court. o Argumentsfor extensionsmodifications, or reversals of existing law or for-cre
Purpose of revision. This revision is intended to remedy problems that havetionof new law do not violate subdivision (b)(2) provided they are “nonfrivolous.”
arisenin the interpretation and application of the 1983 revision of the rule. For empiTiis establishes an objective standard, intended to eliminate any “empty—head pure—
cal examination of experience under the 198, see, e.g., Nework State Bar  heart”justification for patently frivolous guments. Howevethe extent to which a
Committeeon Federal Courts, Sanctions and Attorneys’ Fees (198Will§ing,  litigant has researched the issues and fosome support for its theories even in
TheRule 1L Sanctioning Process (1989); American Judicature SpBleport of the  minority opinions, in law review articles, or through consultation with other attorneys
Third Circuit Task Force on Federal Rule of Ciflrocedure 1 (S. Burbank ed., shouldcertainlybe taken into account in determining whether paragraph (2) has been
1989);E. Wiggins, T Willging, and D. Stienstra, Report on Rile(Federal Judicial  violated.Although aguments for a change of law are not required to be specifically
Centerl991). For book-length analyses of the dasesee G. Joseph, Sanctions: soidentified, a contention that is so identified should be viewed with greater tolerance
TheFederal Law of Litigation Abuse (1989); J. SoloViie Federal Law dbanctions  underthe rule.
(1991); G. \diro, Rule 1 Sanctions: Case Law Perspectives and Preventive Measuregne courthas available a variety of possible sanctions to impose for violations,
(1991). . L - . suchas striking the dénding paper; issuingn admonition, reprimand, or censure;
Therule retains the principle that attorneys and pro se litigants have an obligatieguiring participation in seminars or other educational programs; ordering a fine
to the court to refrain from conduct that frustrates the aims of Ruléhé.revision payableto the court; referring the matter to disciplinary authoritiesifadhe case of
broadenghescope of this obligation, but places greater constraints on the impositgsvernmenattorneys, to the Attorney General, Inspector General, or agency head),
of sanctions and should reduce the number of motions for sanctions presented tgtheSee Manual for Complex Litigation, Second, s. 42.3. The rule does not attempt
court. New subdivision (d) removes from the ambittaé rule all discovery requests, to enumerate the factors a court should consider in deciding whether to impose a sanc
responsespbjections, and motions subject to the provisions of Rule 26 thi@ligh tion or what sanctions would be appropriate in the circumstahoespr emphasis,
Subdivision (a). Retained in this subdivision are the provisions requiring signa does specifically note that a sanction may be nonmonetawglaas monetary
tureson pleadings, written motions, and other papésssigned papers are to be Whetherthe improper conduetas willful, or negligent; whether it was part of a-pat
receivedoy the Clerk, but then are to be stricken if the omission of the signaturetésn of activity, or an isolate@vent; whether it infected the entire pleading, or only
notcorrected promptly after being called to the attention of the attorney or pre se lifhe particular count or defense; whether the person has engaged in similar conduct
gant. Correction can be made by signing the paper on file or by submitting a dupligatether litigation; whether it was intended to injure; whegaiit had on the litigation
that contains the signaturé court may require by local rule that papers contain-addprocessn time or expense; whether the responsible person is trained in the law; what
tional identifying information regarding the parties or attorneys, such as telephanountgiven the financial resources of the responsible person, is needed thateter
numbersto facilitatefacsimile transmissions, though, as for omission of a signaturgersonfrom repetition in the same case; what amount is needed to deter simitar activ
the paper should not be rejected for failure to provide such information. ity by other litigants: all of these may irparticular case be proper considerations.
The sentence in the former rule relating to tiectfof answers under oath is no Thecourt has significant discretion édretermining what sanctions, if arshould be
longerneeded and has been eliminated. The provisitreiformer rule that signing imposedfor a violation, subject to the principle that the sanctions shmiltle more
a paper constitutes a certificate that it has been read by the signer also has been stim@rethan reasonably necessary to deter repetition of the conduct byetheimng
natedas unnecessaryThe obligations imposed under subdivision (b) obviouslyersonor comparable conduct by similarly situated persons.
requirethat a pleading, written motion, or other paper be read before it is filed-or subSincethe purpose oRule 1L sanctions is to deter rather than to compensate, the
mittedto the court. rule provides that, if a monetasanction is imposed, it should ordinarily be paid into
Subdivisions (b) and (c). These subdivisions restate the provisions requiringourtas a penalty Howevey under unusual circumstances, particularly for (b)(1)
attorneysand pro se litigants to conduct a reasonable inquiry into the law and fagislations,deterrence may be irie€tive unlesshe sanction not only requires the-per
before signing pleadingswritten motions, and other documents, and prescribingonviolating the rule tanake a monetary payment, but also directs that some or all
sanctiondor violation of these obligations. The revisiarpart expands the responsi of this payment be made to those injured bywiotation. Accordingly the rule
bilities of litigants to the court, while providing greater constraints and flexibility imuthorizeghe court, if requested mmotion and if so warranted, to award attorsey’
dealing with infractions of the rule. The rule continues to require litigaritsap—-  feesto another partyAny such awardo another partyhowevey should not exceed
and-think”before initially making legal or factual contentions. It also, howevethe expenses and attorneyses for the services directly and unavoidably caused by
emphasizethe duty of candor by subjecting litigants to potential sanctions for-insighe violation of the certification requirement. 16r example, a wholly unsupportable
ing upon a position after it is no longer tenable and by generally providing protectesuntwereincluded in a multi-count complaint or counterclaim for the purpose of
againstsanctions if they withdraw or correct contentions after a potential violatioreedlessly increasing the cost of litigation to an impecunious adveasgrgward
is called to their attention. of expenses should be limitéalthose directly caused by inclusion of the improper
The rule applies only to assertions contained in papers filed with or submitted@int,and not those resulting from the filing of the complaint or answer itself. The
thecourt. It does not cover matters arising for the first time during oral presentati@wgardshouldnot provide compensation for services that could have been avoided by
to the court, wherounsel may make statements that would not have been madarifearlier disclosure of evidence or an earlier challenge to the groundless claims or
therehad been more time for study aredlection. Howevera litigants obligations ~ defenses Moreover partial reimbursemertf fees may constitute a §iafent deter
with respect to the contents of these papers are not measured solely as of the timéethtyith respect to violations by persons having modest financial resources. In cases
arefiled with or submitted to the court, but include fieafing to the court and advo  broughtunder statutes providing for fees to be awatdegutevailing parties, the court
cating positions contained in those pleadings and motions after learning that tisépuldnot employcost-shifting under this rule in a manner that would be inconsis
ceasdo have any merit. For example, an attorney who during a pretrial conferetteetwith thestandards that govern the statutory award of fees, such as stated-in Chris
insistson a claim or defense should be viewed as “presenting ¢otin that conten  tiansburgGarment Co. VEEOC,434 U.S. 4131978).
tion and would be subject to the obligations of subdivision (b) meassretlthat The sanction should be imposed on the persons — whether attorneys, law firms,
time. Similarly, if after a notice of removal is filed, a partyes in federal court the or parties — who have violated the rule or who may be determined to be responsible
allegationsof a pleadindiled in state court (whether as claims, defenses, or in digor the violation. The person signing, filing, submitting, or advocatidgaiment
putesregarding removal or remand), it wolde viewed as “presenting” — and hencehasa nondelegable responsibility to the court, and in most situations is the person to
certifying to the district court under Ruld +— those allegations. be sanctioned for a violation. Absent exceptional circumstances, a law firm is to be
Thecertification with respect to allegations and other factual contentions is revideld also responsible when, as a result of a motion under subdivision (c)(1)(A), one
in recognitionthat sometimes a litigant may have good reason to believe that a fatits partners, associates, or employees is determined to have violated the rule. Since
is true or false but may need discovydoymal or informal, from opposing parties or sucha motion may be filed only if thefehding paper is not withdrawn or corrected
third persons to gather and confirm the evidentiary basis for the allegatimarice ~ within 21 days after service of the motiorisiappropriate that the law firm ordinarily
of factual contentions in initial pleadings by plaifgtibr defendants when speeifi beviewed as jointly responsible under established princigflagency This provi
cally identified as made on information and belief does not relieve litigants from thien is designed to remove the restrictions of the former rule. Cf. Paveé€l@re
obligationto conduct an appropriate investigation into the facts that is reasonablarvel Entertainment Groug93 U.S. 12q1989) (1983 version of Ruld Hoes
underthe circumstances; it is not a license to join parties, make claims, or present permit sanctions against law firm of attorney signing groundless complaint).
defensesvithout any factual basis or justification. Morequéevidentiarysupport  Therevision permits the court to consider whether otttirneys in the firm, co-
is not obtained after a reasonable opportunity for further investigation or discovasyunsel other law firmsor the party itself should be held accountable for their part
theparty has a duty undére rule not to persist with that contention. Subdivision (b)n causing a violationWhen appropriate, the court can make an additional inquiry
doesnotrequire a formal amendment to pleadings for which evidentiary supportifsorder to determine whether the sanction should be imposed on such persons, firms,
not obtained, but rather calls upon a litigant not thereafter to advocate such claimgr@farties either in addition to,an unusual circumstances, instead of the person actu
defenses. ally making the presentation to the court. &mmple, such an inquiry may be appro
The certification is that there is (or likely will be) “evidentiary support” for thepriatein cases involving governmental agencies or other institutional parties that fre
allegation,not thatthe party will prevail with respect to its contention regarding thguently impose substantial restrictions on the discretion of indiviti@rneys
fact. That summary judgment is rendered against a partyrdae®cessarily mean, employedby it.
for purposes of this certification, that it had no evidentiary support for its position.Sanctionghat involve monetary awards (such as a fine or an award of at®rney’
Onthe other hand, if a party has evidence with respect to a contention that weuld gigfs)may not bémposed on a represented party for causing a violation of subdivision
fice to defeat a motiofor summary judgment based thereon, it would havieegrit  (b)(2), involving frivolous contentions of lawMonetary responsibility for such
“evidentiarysupport” for purposes of Ruld 1 violationsis moreproperly placed solely on the pagyattorneys. \ith this limita-
Denialsof factual contentions involve somewhafeliént considerations. Often, tion, the rule should not be subject to attack under the Ranabling Act. See Wy
of course, a denial is premised upon the existence of evidence contradictingvti@oastal Corp503 U.S. 1311992); Business Guides, Inc.Ghromatic Communi
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cationsEnter Inc.,498 U.S. 5331991). This restriction does not limit the cosirt’ ordinarily be employed when imposing a sanctimiler the courd’inherent powers.

powerto impose sanctions or remedial orders that may have collateral finaneial cBimally, it should be noted that Rulé floes not preclude a paftpm initiating an

sequencespon a partysuchas dismissal of a claim, preclusion of a defense, orprepmdependent action for malicious prosecution or abuse of process.

rationof amended pleadings. This section doesot allow a “good faith” defense, but imposes dinative duty
Explicit provision is made for litigants to be providestice of the alleged viola of reasonablénquiry before filing. A party prevailing on appeal in defense of an

tion and an opportunity to respond before sanctions are imposed. Whether the mattardunder this section is entitled to a further awsittiout showing that the appeal

shouldbe decided solely on the basis of written submissiosiauld be scheduled itself is frivolous under s. 809.25 (3). Rileylsaacson]56 Ws. 2d 249456 N.W2d

for oral agument (orindeed, for evidentiary presentation) will dependhe circum 619 (Ct. App. 1990).

stances.|f the court imposes a sanction, it must, unless waived, indicate its reasongn unsigned summons served witsigned complaint is a technical defect, which

in a written order or on the record; the court should not ordinarily have to explainifghe absence of prejudice does not deny the trial court personal jurisdiction. This

denialof a motion for sanctionsWhether a violation has occurred and what sancsection places a personal obligatmmthe attorney to assure that there are grounds

tions, if any, to impose for aiolation are matters committed to the discretion of thgor the contents of the pleading, which is satisfied by the signing of the complaint.

trial court; accordinglyas under current lathe standard for appellate review of Gaqdisv. LaCrosse Products, Ind98 Ws. 2d 396 542 N.W.2d 454 (1996),

thesedecisions will be for abuse of discreticBee Cooter & Gell.\Hartmarx Corp., 94-2121

496U.S. 384(1990) (noting, howevethat an abuse would be established if the court &mretum of a writ of certioraiis an “other document” under this section. Attor

basedts ruling on an erroneous view of the law or on a clearly erroneous assessmant— re to verify its correctness before signing m was ground for sanctions.

of the evidence). _ o _ Stateex rel. Campbell vTown of Delavan210 Wis. 2d 239565 N.W2d 209(Ct.

Therevision leaves for resolution on a case-by-case lsasisidering the partieu pp. 1997),96-1291
lar circumstances involved, the question as to when a motion for violation of Rule In'deterrﬁining the reasonableness of an attosregiry, a court must consider:
shouldbe served and when, if filed, it should be decided. Ordinarilyth#on 1) he amount of time the attorney had to investigate the claims; 2) the extent to which
shouldbe served promptly afténe inappropriate paper is filed, and, if delayed toGne attorney had to rely on the client for the underlying facts; 3) whether the case was
long, may be viewed as untimelyn other circumstances, it should not be served untilccentedrom anotheattorney; 4) the complexity of the facts; and 5) whether discov
theother party has had a reasonable opportunity for disco@iwen the “safe har erywould benefit the factual record. At minimum sonfemftive investigation is
bor” provisions discussed belpaparty cannot delay serving its Rulenotion until o jired. Belich v Szymaszekz24 Wis. 2d 419592 N.W2d 254(Ct. App. 1999)
conclusionof the case (or judicial rejection of thdeafding contention). 97-3447 ’

_Rule 11 motions should not be made or threatened for minoonsequential ~  Theincorporationof this section by s. 814.025 allows the trial court on a motion
violations of the standards prescribed by subdivision (b). They should not fiad under s. 814.025 to award attorney fees based on both sections. Bsfigh v
employedas a discovery device or to test the lesydiciency or eficacy of allega  maszek224 Wis. 2d 419592 N.W2d 254(Ct. App. 1999)97-3447
tionsin the pleadings; other motions are available for those purposes. Nor should paintiff need not as a matter of course exhaust outside sources of information
Rule 11 motions beprepared to emphasize the merits of a papigsition, to exact peforeembarking on formal discoverHowever a plaintif may not rely on formal
anunjust settlemento intimidate an adversary into withdrawing contentions that aigiscoveryto establish the factual basis of its cause of action, thereby escaping the
fairly debatable, to increase the costs of litigation, to create a conflict of intergsindatesf ss. 802.05 and 814.025, whbe required factual basis could be estab
betweenattorney and client, or to seek disclosure of matters otherwise protecteqiBedwithout discovery Jandrt vJerome Foods. Ing27 Ws. 2d 531597 N.w2d
the attorney—client privilege or the work—product doctrine. As under the prior ru 4(1999),98-0885 '
the court may defer its ruling (dts decision as to the identity of the persons to be the standard for determining whetteclaim may be dismissed under sub. (3) (b)
sanctionedyntil final resolution of the case in order to avoid immediate conflicts ¢f is the same standard applied in a normal civil astailure to state a claim upon
interestand to reducene disruption created if a disclosure of attorney—client commy, hich relief can be granted. A case should be dismissed only if it is quite clear that
nications is needetd determine whether a violation occurred or to identify the persqQthjerno circumstances can a plaiftifcover State ex rel. Adell\Smith, 2001 WI
responsibldor the violation. ) App 168,247 Ws. 2d 260633 N.W2d 231 00-0070
_ The rule provides that requests for sanctions must be made as a separate motiafstamped reproduction of a signature does not satisfy s. 801.09 (3), and correcting
i.e., not simply included as an additional prayer for relief contained in another motighe signature a year after receiving noticehaf defect is nof timely under sub. (1) (a).
The motion for sanctions is not, howevés be filed until at least 21 days (or suchThe error must be promptly corrected, or elsedéification statute and the protec
otherperiod as the court may set) after being served. If, during this period, the alleggd it was intended to ird is rendered meaningless. Novalhillips, 2001 WI
violation is corrected, aby withdrawing (whether formally or informally) some app 156,246 Ws. 2d 673631 N.W2d 635 00-2416 See also SchaeferRieget
allegationor contention, thenotion should not be filed with the court. These provi man 2002 Wi 18250 Wis. 2d 494639 N.W2d N.W2d 71500-2157reversing the
sionsare intended to provide a type of “safe harbor” against motions unde_rRuIehJe|di'ng of Novak that the error was technical and not fundamental.
in that a party will not be subject to sanctions on the basis of anothes paatjon A summons andomplaint signed by an attorney not licensed in the state contained
unlessafter receivinghe motion, it refuses to withdraw that position or to acknowl, fundamental defect that deprived tiecuit court of jurisdiction even though the
edgecandidly that it does not currently have evidence to support a specified alleg@naturewas made on behalf and at the direction lifensed attorneySchaefer v
tion. Under the former rule, parties were sometimes reluctatitandon a question Riegelman2002 W1 18250 Ws. 2d 494 639 N.W2d N.W2d 71500-2157
ablecontention lest that be viewed as evidence of a violation of Rulentierthe Thefailure to sign a notice of appeal éan be correatetidoes not’compel immedi
revision,the timelywithdrawal of a contention will protect a party against a motioRse gismissal. State. \Beay 2002 WI App 37250 Ws. 2d 761641 N.W2d 437
for sanctions. 00-3490 ' ' '

To stress the seriousness of a motion for sanctiontoatefine precisely the con The handwritten signature on a summons and complaint of an attormegonéi
ductclaimed to violate the rule, the revision provides that the “safe harbor” periggho had been suspended from the practice of law was a fundamental defect. The
beginsto run only upon service of the motion. nost cases, howeveounsel should  defectwas notcured when an amended complaint was filed with new cosrssgiia
beexpected to give informal notice to the other pawtyether in person or by a tele tyre but when no amended or corrected summons wadikscer Town of Dunkirk
phonecall or lettey of a potential violation before proceeding to prepare and ServeCity of Stoughton, 2002 WI App 28258 Wis. 2d 805654 N.W2d 48802-0166
aRule 1 motion. Thecircuit courts sua sponte dismissal of a petition for a writ of certiorari did not

As under former Rule1, the filing of a motion for sanctions is itself subjedt®  violatethe right to due process or equal protection. Due process was satisfied because
requirementsf the rule and can lead to sanctions. Howeseswice of a cross motion of constructive notice under sub. (3) (b), together with post-dismissal procedures
underRule 1L should rarely be needed singger the revision the court may awardavailableto the prisoner Equal protection was satisfied because the initial pleading
to the person who prevails @motion under Rulell— whether the movant or the reviewprocedure satisfied the rational basis test. Schz@aughtry2003 WI80,
targetof the motion — reasonable expenses, including attesiiegs, incurred in - 263 Wis. 2d 83664 N.W2d 596 01-0793
presentingor opposing the motion. Whenpetitioners and their counsel knew events related in their petition had not

The power of the court tact on its own initiative is retained, but with the conditionoccurredwhen the petition was signed and sworn to and hadavotred when they
thatthis be done through a show cause ordéis procedure provides the person withfiled the petition with the court, the trial court could reasonably decide that-consti
noticeand an opportunity to respond. The revigioovides that a monetary sanction tuteda violation of the obligation to make a reasonable inquiry to insuréhibiat
imposedafter a court-initiated show cause order be limited to a penalty payableptitionwas well-grounded in fact. The court properly rejected their rationale that
the court and that it be imposed only if the show cause order is issued before-any thel event did come about as expected. Robins®own of Bristol, 2003 WI App
untarydismissal or an agreement of the parties to settle the claims made by or ag@in264 Ws. 2d 318667 N.W2d 14 02-1247
thelitigant. Parties settling a case should nosbksequently faced with an urex  Sub.(1) expressly authorizes sanctions against a represented client who has not
pectedorder from the court leadirtg monetary sanctions that might havieeted  signed a pleading and does not require the signing attorney to personally have the
theirwillingness to settle or voluntaril§ismiss a case. Since show cause orders willnproperpurpose. Lack of evidenteat a signing attorney was or should have been
ordinarily be issued only in situations that are akira contempt of court, the rule awaretheclient was using the complaint for an improper purpose does not result in
doesnot provide a “safe harbor” to a litigant for withdrawing a claim, defense, et¢he conclusion that the complaint was not ugecn improper purpose, but is rele
aftera show cause ordkas been issued on the caudivn initiative. Such corrective vant to whom to sanction. isconsin Chiropractic Association Chiropractic
action,howevey should be taken into account in deciding what -anif — sanction  ExaminingBoard, 2004 WI App 3®69 Ws. 2d 837676 N.W2d 580 03-0933
toimpose if, after consideratiaf the litigants response, the court concludes that a In order to confer jurisdiction on the court of appeals, a notice of appeal filed by
violation has occurred. counselmust contain the handwritten signature of an attorney authorized to practice

Subdivision (d). Rules 26(g) and 37 establish certification standards and sataw in Wisconsin. Counselannot delegate the duty tdiefa signature on a notice
tions that apply to discovery disclosures, requests, responses, objections, @f@ppeal to a person not authorized to practice lawigtatsin. When a notice of
motions. It is appropriate that Rules 26 through 37, which are specially designed &ppeaiis not signed by an attorney when an attorney is requiredpttee of appeal
thediscovery process, govern such documents and coradbet than the more gen is fundamentally defective and cannot confer jurisdiction. BraviiR Group, LLC
eralprovisions of Rule 1. Subdivision (d) has been added to accomplish this resul004WI App 121,274 Ws. 2d 804683 N.W2d 804 03-2309

Rule 11 is not the exclusive source for control of improper presentatiariaiofs, To avoid permitting prisoners to easily avoid the judicial screening requirement
defensesor contentions|t does not supplant statutes permitting awards of att@neythatis central to the purpose s. 802.05 (3), prisoners may not amend their initial plead
feesto prevailing parties or alter the principigsverning such awards. It does notingsas a matter of course under s. 802.09 (1). A pris@aenendment of an initial
inhibit the court in punishing for contempt, in exercising its inherent poweiss, or pleadingis subject to the judicial screening requirement of s. 802.05 (3), and a court
imposing sanctions,awarding expenses, or directing remedial action authorizedustreview the proposed amended pleading understifagection before granting
underother rules or under 28 U.S.C. s. 1927. See ChambeASC0,501 U.S32  theprisoner leave to amend. Lindelllitscher 2005 WI App 39280 Wis. 2d 159
(1991). Chambers cautionfjowever against reliance upon inherent powers if694 N.W.2d 396 03-2477
appropriatesanctions can be imposed under provisions suBulesll, and the pro If a pleading that does not conform to the subscripggnirement of sub. (1) (a)
ceduresspecified in Rule 1— notice, opportunity to respond, and findings — shoulds characterized as containing a fundamental defect that normally deprives the court
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of jurisdiction, that pleading is curable. RabideaStiller, 2006 WI App 155295  Qbjectionto venue shall be made in accordangth s.801.51
Wis. 2d 417720 N.W2d 108 05-2868 . . - -
The Effect of Jandrt on Satellte Litigation. Geske & Gleisnends. Law May || @ Pleading sets forth a claim for relief to which the adverse party

2000. is not required to serve a responsive pleading, the adverse party

FrivolousSanction Law in consin. Geske & Gleisnek\s. Law. Feb. 2006. may assert at the trial any defense in law or fact to that claim for
NOTE: The above case annotation®fer to s. 802.05 ak existed prior to its p . . : :
repeal and recreation by SCO 03-06. relief. If on a motion asserting the defense described irfg)as.

This section is a procedural rule and procedural rules generally have retroaci@edismiss for failure of the pleading to statel@m upon which

application. Howevey this section, as factedby Supreme Court Order 03-06, is not lief can be granted or on a motion asserting the defenses
to be applied retroactivelwhen the new rule diminishes a contract, disturbs veste: !

rights, or imposes an unreasonable burden on the partyethaiith complying with . describedn par (a) 8.or 9., matters outside of the pIe_adlngs are

thenew rules requirements. rihity Petroleum, Inc. MScott Oil Companyinc. 2007 presentedo and not excluded by the court, the motion shall be

WI 88,302 Wis. 2d 299735 N.w2d 1, 05-2837 ; i ;
Sub.(3) (a) 1. requires the party seeking sanctions to first serve the motion on%%atedas one for Summ.ary JUdgment. and dlsposed of as prowcjed

potentially sanctionable partyho then has 21 days to withdraw or appropriatelyn S.802.08 and all parties shall be given reasonable opportunity

correctthe claimed violation. The movant cannot file a motion for sanctions unlefgs present all material made pertinent to such a motion by s.

thattime period has expired without a withdrawal or correction. A postjudgmegto2 08

sanctiongnotion does not comply witkub. (3) (a) 1. It would wrench both the-lan :

guageand the purpose of the rule to permit an inforweining to substitute for ser (3) JUDGMENT ON THE PLEADINGS. After issue is joined

ice of the motion. &n Mile | LLC.8h 3007 W1 App 2 . \
T s T e e, LLC. Bherman, 200 PP 25308 phetweerall parties but within time so as not to delay the trial, any

Undersub. (1), every motion filed in court must be signed by an attorney or it shpiarty may move for judgment on the pleadings. Prior to a hearing

bestricken. Sub. (1) required the circuit court to strike from the recordidavaif i ihi
andproposed order submitted by a child support agency that was not executed b 9 he motion, any party who was prohibited und&02.02 (1m)

attorney. Teasdale vMarinette County Child Suppafgency 2009 Wi App 152, 1rom specifyingthe amount of money sought in the demand for

321Wis. 2d 647775 N.w2d 123 08-2827 judgment shall specify that amount to the court and to the other
o parties. If, ona motion for judgment on the pleadings, matters out

802.06 Defenses and objection; when and how pre - sjdethe pleadingsre presented to and not excluded by the court,

sented; by pleading or motion; motion for judgment on the motion shall be treated as dioe summary judgment and elis

the pleadings. (1) WHENPRESENTED.Except when a court dis posedof as provided in §02.08 and all parties shall be given rea

missesan action or special proceeding unde882.05 (4) &  sonapleopportunity to present all material made pertinerihéeo
defendanshall serve an answer within 20 days aftersiivice qtion bSZBOZ.Og P P

of the complaint upon the defendant. If a guardian ad litem IS(4) PRELIMINARY HEARINGS. The defensespecifically listed in
appointedor a defendant, the guardian ad litem shall have 20 dasysb ) : . . :
ub.(2), whether made in a pleading or by motion, the motion for

after appointment to serve thenswer A party served with a : . -
pleadir?gstating a cross claim agairtie IE))artill shall serve anludgmentunder sub(3) and the motion to strike under sy6)

answerthereto within 20 days aftéie service upon the partyhe shallbe he_ard and determined before trial on moti_on of any,party
plaintiff shall serve a reply to a counterclaim in the answer withiffilessthe judge to whom the case has been assigned orders that
20 days after service of the answ@he state or an agency of thdhe hearlng and determination thereof bg d.ef.erred until the trial.
stateor an oficer, employee, or agent of the state shall serve dfhehearing on the defense of Ia_10k ofJurlsdlctlon_ over the person
answerto the complaint or to a cross claim or a reply to a count&f Property shall be conducted in accordance wi0$.08

claim within 45 days after service of the pleading in which the (5) MOTION FOR MORE DEFINITE STATEMENT. If a pleading to
claimis asserted. If any pleading is ordered bycinrt, it shall which a responsive pleading is permitted is so vague or ambigu
be served within 20 days after servicellod orderunless the order ousthat a party cannaeasonably be required to frame a respon
otherwise directs. If a defendant in the action iByxanranceeom  sive pleading, the partynay move for a more definite statement
pany or if any cause of action raised in the original pleading, crassforeinterposing a responsive pleading. The motion shall point
claim, or counterclaim is founded in tort, the periods of time tout the defects complained of and the details desifatle motion
servea reply or answer shall be 45 days. The service of a motismyranted and the ordef the court is not obeyed within 10 days
permittedunder sub(2) alters these periods of time as followsafter notice of the order or within such other time as the court may
unlessa different time is fixed by order of the court: if the courtix, the court may strike the pleading to which the motion was
deniesthe motion or postpones its disposition until the trial on thfrectedor make such order as it deems just.

merits, the responsive pleading shall be served within 10 days(e) MoTION To STRIKE. Upon motion made by a party before

afternotice of the cours action; or if the court grants a motion for{%t)pondingo a pleading oif no responsive pleading is permitted

a moredefinitestatement, the responsive pleading shall be sery nmotion made by a party within 20 days aftez service of
within 10 days after the service of the more definite statemen he pleading upon the party or upon the cadin initiative at

(2) HowPRESENTED. (a) Every defense, in law or faekcept any time, the court may order stricken from any pleading any
the defense of improperenue, to a claim for relief in any plead jygfficient defense or anyedundant, immaterial, impertinent,
ing, whether a claim, counterclaim, cross claim,3od—party gcandalousor indecent matterlf a defendant in the action is an

claim, shall be asserteid the responsive pleading thereto if Ong,syrancecompanyif any cause of action raised in theginal
is required, except that the followintpfenses may at the optiony|eading cross—claim, or counterclaim is founded in tort, or if the

of the pleader be made by motion: moving party is the state or anficer, agentemployee, or agency

1. Lack of capacity to sue or be sued. of the state, the 20-day time period untles subsection is

2. Lack of jurisdiction over the subject matter increasedo 45 days.

3. Lack of jurisdiction over the person or property (7) CONSOLIDATION OF DEFENSESIN MOTIONS. A party who

4. Insuficiency of summons or process. makesa motion under this section may join withany other

5. Untimeliness or institiency of service of summorsr motionsherein provided for and then available to the paltya
process. party makes a motionnder this section but omits therefrom any

egjefensa)r objection then available to the party which this section
pérmitsto be raised by motion, the party shait thereafter make
a motion based on the defense or objection so omitted, except a

6. Failure to state a claim upon which relief can be grant
7. Failure to join a party under&0)3.03

8. Res judicata. motionas provided in sul§8) (b)to(d) on any of the grounds there

9. Statute of limitations. stated.

10. Another actiorpending between the same parties for the (8) WAaIVER OR PRESERVATION OF CERTAIN DEFENSES. (a) A
samecause. defenseof lack of jurisdiction over the person or theoperty

(b) A motion making any of the defenses in.f§aj 1.to 10. insufficiencyof processuntimeliness or institiency of service
shallbe made before pleading if a further pleading is permitteaf. process or another action pending between the same parties for
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the same cause is waived only if any of the following conditionsA defendantay file a motion to dismiss for failure to state a claim after filing an
is met: answer A defendant who raises the defenses of failure to state a claim or the statute

of limitations in an answer does not forfeit the righbring those defenses on for-dis

1. The defense is omitted from a motion in tireumstances positionby subsequent motion. Eternalist Foundation, InCity of Platteville 225

; Wis. 2d 759 593 N.W2d 84(Ct. App. 1999)98-1944

describedn SUb'(7)' Lo . . . Sub.(2) (b) requires the coutt notify parties of its intent to convert a motion to

2. The defense iseither made by motion under this sectiouismissfor failure to state a claim to one for summarggment and to provide the

H H i i partiesa reasonable opportunity to present material made pertinent by the application
nor included in a respgnswg pleadlng. o of s. 802.08. CTI of Northeasti¥¢onsin, LLC vHerrell, 2003 WI App 1259Wis.

(b) A defense of failuréo join a party indispensable under s2d 756 656 N.w2d 794 02-1881

803.030r of res judicatanay be made in any pleading permitted Sub.(8) (b), as applied to certiorari proceedings in which there is no pretrial-confer

. ence,allows a party who has unsuccessfully moved to dismiss on other grtounds
or ordered under $02.01 (1) or by motion before entry of the i seek dismissal groundesh claims preclusion at any time before the court has

final pretrial conference ordeA defense of statute of limitations, consideredhe merits of the petitioner claims. Barksdale itschey 2004 WI App

H H H i ,275 Wis. 2d 493685 N.W2d 493 03-0841
failure to state a claim upon which relief can be granted, and §$he plaintiff is normally entitled to an evidentiary hearing when a defendant chal

PbJeCtiOHOf f.ailure to state a legal defense to a claim may@de  |engespersonal jurisdiction, even if the plaifitfoes not demonstrate that an eviden
in any pleading permitted or ordered unde8G2.01 (1)or by a tiary hearing is necessaryrhe burden of going forward with the evidence, as well

1 i ; i i asthe burden of persuasion, on the issue of jurisdiction is on the flaiftiére is
motion for JUdgmem on the pleadlngs, or otherwise by mOtIOﬁg rule that the plaintifs burden to prove prima facie the facts supporting jurisdiction

within the time limits established in the scheduling order usdermustbe met by dfdavit or in any manneprior to the evidentiary hearing. Kava
802,10(3)_ naugh Restaurar8upply Inc. v. M.C.M. Stainless Fabricating, Inc. 2006 WI App
. . . . 236,297 Ws. 2d 532724 N.W2d 893 06-0043
(c) If it appears by motion of the parties or otherwise that thesectiong02.06 (2) (b) serves as an exception testiramary judgment procedure
courtlacks jurisdiction of the subject mattéine court shall dis laid outin s. 802.08. Section 802.06 (2) (b) allows the circuiit court to convert a defen
missthe action d%nt’swot(ijor; toddismrifs for fa}illuae to state a clei'rt:ro aﬁumgggr)ééudgment mr?tior;1
’ . ) o whenthe defendant has not filed an anseeen though s. .08 requires that the
(d) A defense of lack of capacity may be raised withirtithe  pleadingsoe complete before a court can review a summary judgment motion. All
H dry Systems LLC.\Stroh Die Casting Co., In€008 WI App 180315
permittedunder s803.01 ance
. . 3763 N.W2d 167 07-2857
(9) TELEPHONE HEARINGS. Oral agument permitted on  Sub. (2) (b) requires the court to provide both parties with reasonable notice that
motionsunder this section may be heasiprescribed in 807.13 it will or might convert a motion to dismiss into a summary judgment motion, but it
(1) doeﬁnoft require thﬁ coutb redquestdaddltlonal lr)]nezs“ orf!tlilawt?. Notice depiTHds
. onthe facts in each case and need not state thabtirewill, in fact, convert.
History: Sup. Ct. Orde67 Ws. 2d 585623 (1975);1975 c. 218Sup. Ct. Order  anceLaundry Systems LLC.\Stroh Die Casting Co., In2008 WI App 180315
73 Ws. 2d xxxi; Sup. Ct. OrdeB2 Ws. 2d ix;1977 c. 2601977 c. 44%s.196, 210, Wis. 2d 143763 N.Ww2d 167 07-2857
1979c. 110ss.51, 60 (7) 1979 c. 323.33; 1981 c. 396.252 Sup. Ct. Orderl12
Wis. 2d xi (1983);1983 a. 22&.16; Sup. CtOrder 141 Ws. 2d xiii (1987);1987
a.256 1993a. 213 Sup. Ct. Order Nd®5-04 191 Wis. 2d xxi (1995)1995 a. 225 802.07 Counterclaim and cross claim. (1) CouNTER-
411; 1997 a. 133187, 1999 a. 322001 a. 16Sup. Ct. Order Nd)3-06A, 2005 WI

86,280 Ws. 2d xiii: 2005 a. 4422007 a. 97 cLaiM. A defendant may counterclaim any claim which the
Judicial Council Committee’s Note, 1976Subs. (2) (e) and (8) make clear that,defendanhas against a plaintifupon which a judgment may be

unlesswaived, a motion can be made to claim as a defense lack of timely senfiygd in the action. A counterclaim may or may not diminish or

within the 60 day period that is required by s. 801.02 to properly commence an actj ;
Seealso s. 893.39. Defenses under sub. (8) cannot be raisecabneadment to a Wefeatthe recovery sought by the opposing pacept as pro

responsivepleading permitted by s. 802.09 (1). [Re Ordézative Jan. 1, 1977]  hibited _by_ s.802.02 (1m) the qour]terclaim may clairre_lief

g ?udicial dCog,ncil, Committee’s Nottje,h lggY:Sub- (l)d vg/jhicfzj ?ovemfwhen exceedingn amount or dierent in kind from that sought in the
efensesnd objections are presented, has been amended to delete references ; i

use of the scheduling conference und®02.10 (1) as the use of such a sc:hedulin&ﬂg&dIngOf the opposing party

procedureis now discretionaryather than mandataryThe time periods under s.

802.06are still subject to modification through the use of amended and suppleme tal(2). COUNTER(.:LAIM MATURING OR ACQUIR'?D AFTER PLEADING.

pleadingsunder s. 802.09, the new calendaring practice under s. 802.10, and the &'alm which elther matu_rEd or was acq_unredfhy pleader after

trial conference under s. 802.1[Re Order déctive July 1, 1978] serving the pleading mawith the permission of the court, be pre

Judicial Council Note, 1983:Sub. (1) is amended by applying thetended i i
responseime for state agenciesfficers and employees to state agents. The extendgc?ntems a counterclaim by supplemental pleading.

time is intended tallow investigation of the claim by the department of justice to (3) CROSSCLAIM. A pleading may state as a cross cla'my
determinewhether representation of the defendant bydéygartment is warranted ) ' . . S
unders. 893.82 or 895.46, Stats. [Re Ordéeative July 1, 1083] claim by one party against a coparty if the cross claim is based on

Judicial Council Note, 1988:Sub. (9) [created] allows oralgmments permitted the same transaction, occurrence, or series of transactions or
on motions under this section to be heardebgphone conference. [Re Orddeef  gccurrencess is the claim in the original action or as is a counter

tive Jan. 1, 1988] . . . - -
A motion under sub. (2) (f) [now (2) (a) Gibually will be granted only when it claim therein,or if the cross claim relates to any property that is

is quite clear that under no condition can the pldinéitover Wiison v Continental  involved in the original action. Except as prohibitegls.802.02
InsuranceCos.87 Wis. 2d 310274 N.W2d 679(1979). N (1m), the cross claim may include a claim that the party against
Under sub. (2) (f) [now (2) (a) 6.4 claim should only be dismissed if it is clear whom it is asserted is or may be liable to the cdagnant for all

from the complaint that under no condition can the pléirgdover Morgan v Penn - . . . .
sylvaniaGeneral Insurance C87 Wis. 2d 723275 N.W2d 660(1979). or part of a claim asserted in the action againstitbesclaimant.

A plaintiff need not prima facie prove jurisdiction prior to a evidentiary hearing (4) JOINDER OF ADDITIONAL PARTIES. Persons other than those
undersub. (4). Bielefeldt.\St. Louis FireDoor C0.90 Ws. 2d 245279 N.W2d 464 madeparties to th@riginal action may be made parties to a eoun

(1979). ! 2 .
Sincefacts alleged in the complaint stated a claim for abupeozkss, the com terclaimor cross claim in accordance with 883.03to 803.05

pléiintvzas imprOPler,ly dismisstedl ur:jdedr sub. (Z)tg) [tn,O\IN (2)n(a§??§éhough an (5) SEPARATETRIALS; SEPARATEJUDGMENTS. If the court orders
abuseof process claim was not pleaded @ued in the trial court. iyl onverse, : : H H
111Wis. 2d 418331 N.W2d 350(1983). separate trials as provided ir885.05 (2) judgment on a counter

Counsel'sappearance and objectiorfiddvit, and trial brief weredequate to raise Claim or cross claim may be rendered in accordance WitbGs01
theissue of defective service of process. If not in form, in substance those actif®} when the court has jurisdiction so to do, even if the claims of
‘ge'Etg‘égeqw”"’az'fj“éggisngolﬂo\;‘vggd5esrgs(g- Aloneyerest Farms, Inc.A.O. Smith — the opposing party have been dismissed or otherwise disposed of.

Orp. 205 VS, ' ) (. PP ) . ) ) History: Sup. Ct. Orde67 Wis. 2d 585628 (1975)1975 c. 218Sup. Ct. Order

Pleadingfailure to secure proper jurisdictionf alternatively failure to obtain 104\\is. 2d xi'1987 a. 2562007 a. 97
properservice, was sfitient to challenge the siigiency of asummons and com Section806Y02 © . o :

; : A . provides that the plaifitthay move for default judgment
glgnégirme\c/iv%ltgggt(&roger afgt)g%r;m:atlon. Studelskévercamp 178 Ws. 2d accordingto the demand of the complaint. This section gives no indication that the

’ : - APP. : appellations “plainti” and “defendant” may be reversed for purposka counter

Motions for sanctions under this section must be filed prior to the entry of judg|aim. Pollack li 157 Wis. 2d 222458 N.W2d 591(Ct. App. 1 .
ment. Northwest Wholesale LumberAnderson191 Ws. 2d 278528 N.W2d 502 Blaim. Pollack v Calimag,15 5. 20 222458 d 591(Ct. App. 1990)

(Ct. App. 1995). A defendant may not join opposing counsel in counterclaims, but claims may be
A party does not waive the defense of lack of jurisdiction when 2 answers are figgertecggainst counsel after the principal action is completed. Badger Cab Co. v

on its behalf by2 different insurers and only one raises the defense. Honeycréstule, 171 Ws. 2d 754492 N.w2d 375(Ct. App. 1992).

Farmsv. Brave Harvestore Systen2)0 Ws. 2d 256546 N.W2d 192 (Ct. App. This section does not contain mandatory counterclaim language but, res judicata

1996),95-1789 barsclaims arising from a single transaction that was the subject of a prior action and
Trial courts have the authority to convert a motion to dismiss to a motion fer sucould have been raised by a counterclaim in the prior aiftthe action would nullify

mary judgment when matters outside fileadings are considered. Schopp&@eh  theinitial judgment or impair rights established in the initial action. ABCG Enter

ring, 210 Wis. 2d 208565 N.W2d 187(Ct. App. 1997)96-2782 prisesv. First Bank Southeast84 Ws. 2d 465515 N.W2d 904(1994).
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Whencollateral estoppel compels raising a counterclaim in an equitable action, (7) TELEPHONE HEARINGS. Oral agument permitted on

thatcompulsion does not resuitthe waiver of the right to a jury trial. Norwest Bank : : i i :
v. Plourde.185 Ws. 2d 377518 N.W2d 265(Ct. App. 1994). motionsunder this section may be heasiprescribed in 807.13

In an automobile injury action by an injured party naming the driver aftther (1)
carand the injured party’own insurance company as defendants, the court was noHistory: Sup. Ct. Orde67 Wis. 2d 585630 (1975)1975 c. 218Sup. Ct. Order
competento proceedn a default judgment motion by the insurer against the othée Ws. 2d ix; SupCt. Order 141 Ws. 2d xix; 1987 a. 256Sup. Ct. Orderl68 Wis.
defendantvhen the insurenad filed an answgebut no cross claim against the other2d xxii; 1993 a. 4901997 a. 2542005 a. 2532007 a. 97
defendant. A default judgment entered in favor of the insurer was vgritlle v. Judicial Council Committee’s Note, 1977Sub. (1) is revised to allow a party at
Horn, 2002 WI App 215, 257 W. 2d. 529652 N.w2d 418 01-3372 anytime within 8 months after the summons and complaint are filed or the time estab
Whena defendant obtains judgment on a counterclaim, the judgment extinguisheisedin a scheduling order under s. 802.10 to move for a summary judgtest.
the defendant right torecover on other counterclaims arising from the same transag:-monthtime period has been created as the old procedure requiring a party to move
tion. Bankruptcy Estate of Lake Geneva Sugar Shack,.I@eneral Star Indemnijty  for summary judgment not later than the time provided under s. 802.10 can no longer

32 F Supp. 2d 10591999). applyin most cases as the use of sacftheduling order is now completely discre
Landingin theA.B.C.G. Soup: The Compulsory Counterclaima. Bach. W.  tionarywith the trial judge.The 8-month time period is subject to egéament under
Law. March 2006. s.801.15 (2) (a). [Re Orderfettive July 1, 1978]

Judicial Council Note, 1988:Sub. (7) [created] allows oralgaments permitted
i on motions for summary judgment to be heard by telephone conference. [Re Order
802.08 Summary judgment. (1) AvAILABILITY. A party effective Jan. 1, 1988]
may, within 8 months of the f|||ng of a summons and comp|aint Judicial Council Note, 1992:The prior sub. (2), allowing service ofidavits

I . . f opposingsummary judgment up to the date of hearinigrdéd such minimal notice
or within the timeset in a SChedU“ng order undeB82.1Q move to the courtand moving party that a plethora of local court rules resulted. Community

for summary judgment on any claim, counterclaim, cross claimgwspapersinc. v WestAllis, 158 Ws. 2d 28 461 N.W2d 785(Ct. App. 1990).

or 3rd—party claim which is asserted by or against the .par@;}quiringsuch diidavits tobe served at least 5 days before the hearing is intended
10 preclude such local rules and promoiteformity of practice. Courts may require

Amendmen_tof pleadings iS_a”0W90_| as tases where objection gaylierfiling by scheduling orders, howevéRe Order ective July 1, 1992]
or defense is made by motion to dismiss. Whenthe plaintif had signech release, and when another illness subsequently

; i iEiad i evelopedwhether the plaintifconsciously intended to disregard the possibitigt
(2) Mortion. Unless earlier times are SpECIerd in the sched known condition could become aggravated was a question of fact not to be deter

ing order the motion shall be served at least 20 days before thiedon summary judgment. KrezinskiMay 77 Ws. 2d 569 253 N.W2d 522
time fixed for the hearing and the adverse party shall serve opp@877).

i i i i i i Summaryjudgment procedure is not authorized in proceedmgsidicial review
Ing aﬂ‘ldawts, if any at least 5 days before the time fixed for thgnderch. 227. WisconsinEnvironmental Decade Rublic Service Commissioi9

hearing. Prior to a hearing on the motion, any party who was priis. 2d 161 255 N.w2d 917(1977).
hibited under s.802.02 (1m)from specifying the amount of whenan insurance policy unambiguousiycluded coverage relating to warran

money sought in the demand for judgment shall specify thégs.afactual question whether implied warranties were made was immaterial and the
: ; 18} court abused its discretion in denyiing insureis summary judgment motion.
amountto the court and to the other parties. The judgment sougjﬂew Sears Roebuck & C80 Wis. 2d 321259 N.W2d 70(1977).

shall be rendered if the pleadings, depositicarsswers to inter  yseof the mandatory language in sub. (2) that ‘judgment shall be rendered” means
rogatoriesand admissions on file, together with thiégdavits, if  that trial courts do not have wide latitude in decidingimanjudgment motions and

any,show that there iso genuine issue as to any material fact arf ;a\‘j\‘,’rfga‘r']f \?fﬁgglizifgg \t,‘\’,{sg’ggtgzdg‘%’ ;“V"\}g‘dargyljg(dl%@‘g)m be given exacting scru

thatthe moving party mfnt'tle‘j toa Jngment as a matter of.law" \ypena stipulation to the facts of a case did not satisfydimeal requirements of
A summary judgment, interlocutory in characteay be rendered s.807.05, summary judgment was impropalharms v Wiiharms,93 Wis. 2d671,
ontheissue of liability alone although there is a genuine issue?ﬁh'\‘-w?‘t’ 779(1?80)- it Cawd o dament
eexistence of a new or ult iIssue or law does not make summary juagmen
to the amount of damages' . . ) . inappropriate.Maynard v Port Publications, In@8 Ws. 2d 555297 N.W2d 500
(3) SuPPORTINGPAPERS. Supporting and opposirgffidavits ~ (1980).

shallbe made on personal knowledge and shafbstt such evi A conviction for injury by conduct regardless of life diot establish that the injury
d ! £ db dmissible i id Copi £ wasintentional or expected and did not entitle the insurer to summary judgment on
entiaryfacts as wou € aamissible In eviaence. Lopies o ﬁﬁolicy exclusion issue. PostonW.S. Fidelity & Guarantee Ca07 Ws. 2d 215

papersor parts thereof referred to in affiddvit shall beattached 320N.w.2d 9(Ct. App. 1982).

theretoand served therewith, if not already of recolidhe court ~ Summarnjudgmentcan be based upon a pastfailure to respond to a request for

. . missionseven if the admissions would be dispositive of the entire case. Bank of
may permit dfidavits to be supplemented or opposed by depogiys aers Simmer 12 We. 26 o4 334 N Aae 230(1983).

tions, answers to int.errogatoriles, further afidavits. Wher" @ Anappellate court reviews the trial cosrtlecision by applying the sasandards
motionfor summary judgment is made asupported as provided andmethods as did the trial court. Green Spring Farrensten,136 Ws. 2d 304
in this section, an adverse party maynest upon the mere allega 401 N-W.2d 816(1987).

. . . Whenthe only issue before the court requires expert testimony for resolution, the
tionsor denials of the pleadings but the adverse prgsponse, trial court on summary judgment may determine whether the partyddes a prima

by affidavits or as otherwise provided in this section, must sfatie showing that it can, in fact, produce favorable testim@®an Medical Center
forth specific facts showing that there is a genuine issue for triglfrye,149 Ws. 2d 727439 N.W2d 633(Ct. App. 1989).

P zHIPSproceedings are controlled by the Code of Civil Procedure unless ch. 48
If the adverse party does not so respond, summary JUdgmeané iresa different procedure, and summary judgment is available. Interespof F

appropriateshall be entered against such party 162Wis. 2d 607470 N.W2d 1(Ct. App. 1991).
(4) WHEN AFFIDAVITS UNAVAILABLE. Should it appear from the —Summanyjudgment does not apply to cases brought under the criminal State.

. . . . v. Hyndman,170 Wis. 2d 198488 N.W2d 111 (Ct. App. 1992).
affidavitsof a party opposing the motion that mty cannot for Involuntary commitment may nobe ordered on summary judgment. Matter of

reasonsstated present by fafavit facts essential to justify the mentalCondition of Shirley J.C172 Ws. 2d 371493 N.W2d 382(Ct. App. 1992).
party’s opposition, the court may refuse the motion for judgmentin a trial to thecourt, the court may not base its decision didafits submitted
or may order a continuande permit afidavits to be obtained or in support of a summary judgment. Prodeeéd in support of summary judgment

-, h is for determining if an issue ddct exists. When one does, summary judgment proof
depositions to be taken or discovery to be had or may make S&ﬁ%& way to trial proof. Berna—Mork Jones173 Wis. 2d 733496 N.W2d 637(Ct.

otherorder as is just. App. 1992).

i A party’'s afidavit that contradicted that same pastgarlier deposition raised an
(5) AFFIDAVITS MADE IN BAD FAITH. Shouldit appear to the sat issueof fact, making summary judgment inappropriateoldi v. Wilson, 174 Ws.

isfaction of the court at any time that any of théidvits pre- 24533 497 N.w2d 794(Ct. App. 1993).
sentedpursuant to this section is presented in bad faith or solely 4-step methodology for determining and reviewing a summary judgment

i motionis stated. The use of trial material to sustain a grant or denial of summary judg
for the purpose of delayhe courshall forthwith order the party mentis inconsistent with this methodologyniversal Die & Stampings Justus,

employingthem to payo the other party the amount of the reason 74wis. 2d 556497 N.w2d 797(Ct. App. 1993).
able expenses which the filing of thefidfvits caused the other whenexpert testimony is required to establish a padigim, evidentiary material
partyto incug including reasonable attorney fees. from an expert is necessary in response to a summary judgment motion. Wolsen
. Heritage Mut. Ins. Cdl82 Wis. 2d 457513 N.W2d 690(Ct. App. 1994).
(6) JUDGME[\‘T FOROPPONENT. If 1t shall appear to th? court that_ The court of appeals has authority to grant a summary judgment on appeal of a
the party against whom a motion for summary judgment isotionthat was denied by the trial court.” Interest of Courtney8BEWis. 2d 592

asserteds entitled to a summary judgment, the summary judgl6 N-W2d 422(1994).

Trial courts have the authority to convert a motion to dismiss to a motion fer sum
mentmay be awarded to such party even thouglpiing has not maryjudgment when matters outside fileadings are considered. Schopp&@eh

movedtherefor ring, 210 Ws. 2d 208565 N.W2d 187(Ct. App. 1997)96-2782
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If a litigant who is not the subject of a motion for summary judgment has reason (2) AMENDMENTS TO CONFORMTO THE EVIDENCE. If issues not

to dispute facts supporting the motion, the litigant has a duty to appear and obje I ; : ;
themotion. If summaryudgment is granted, the facts underlying the judgment a? edby the pleadlngs are tried by €xpress or |mpI|ed cordent

bindingon all parties tahe suit as a matter of issue preclusion. Precision Erectitge parties, they shall be treated in all respects as if they had been
v. M&l Marshall & llsley Bank,224 Ws. 2d 288592 N.W.2d 5(Ct. App. 1998), raisedin the pleadings. Such amendment of the pleadings as may

97-3029 : -
Thefederal “sham diflavit rule” is adopted. An &tlavit that directly contradicts benecessary to cause them to conforrthéevidence and to raise

prior deposition testimony generally does not create a genuine issue of fact for ti#@Seissues may be made upon motion of any party at any time,

unlessthe contradiction is adequately explaine@hivke vCarson, 2000 WI 7236 i - i
Wis. 2 257 613 N-W2d 103 090056 ever}?f]tcetLJu:ngefnttﬁ but failure tolfso _z:tjmend _doebs_ rﬂ;mgl:ne o
Generallyreview of a summary judgmentds novo, but when a summary judg €SUILOT the trial oT these Issues. It evidence IS objected to at the

mentis based on an equitable right, legal issues are revigsvesvo while equitable  trial on the ground that it is not within the issues madehiey

relief, which is discretionary with the trial courtjll be overturned only if there is i i
anabsencef the exercise of discretion. PietrowskDufrane, 2001 WI App 175, pleadingsthe court may allow the pleadlngs to be .amend.ed and
247 Ws. 2d 232634 N.W2d 109 00-2143 shalldo so freely when the presentation of the merits chttien

‘Summaryjudgment procedure is inconsistent with, and unworkable in, ch. 345 fawill be subserved thereby and the objecting party fails to satisfy
e A aings State v Schneck, 2002 Wi App 23357 Ws. 2d 704652 the court that the admission of such evidence would prejudice

Summanyjudgment is inapplicable in ch. 343 hearings. StaBawatka, 2002 Wi Suchparty in maintaining th_e action or defense upon th? merits.
App 288,258 Wis. 2d 342654 N.W2d 87502-0770 The court may grant a continuance to enable the objeptnty

In the absence of an answer to a cross claim and in the absence of argsptiver eet such evidence
sive pleadings, a court may deem facts alleged in the cross claim and submiss}gngn ' . .
filed in connection with a summary judgment motion admitted for purposes of sum (3) RELATION BACK OF AMENDMENTS. If the claim asserted in
S b gy MPC Systems, Inc. 2004 WI App @2 Ws. 2d 260 the amended pleading arose adithe transaction, occurrence, or

At summanyjudgment, an diflavit setting forth an expestopinion is evidence of €ventset forth or attempted to be set forth in the original pleading,
afactual dispute as long as the opinion is expressed on a matter that is appropriathieamendment relates back to the date of the filing obtiggnal
expertopiion j';‘éat%%g‘?\?tvv'szg%’6afgﬁg§fge”' Mettlar Nellis, 2005 WIApP - pleading. An amendment changing the paggainst whom a

The plaintiff is normally entitled to an evidentiary hearing when a defendant ch&llaim is asserted relates back if the foregoing provision is satisfied
lengespersonal jurisdiction, even if the plaifitifoes not demonstrate that an eviden and, within theperiodprovided by law for commencing the action

tiary hearing is necessaryrhe burden of going forward with the evidence, as wel, ; [
asthe burden of persuasion, on the issue of jurisdiction is on the plakhdifvever gainstsuch partythe party to bérought in by amendment has

thereis no rule that thelaintiff’s burden to prove prima facie the facts supportingeceivedsuch notice of the institution of the action that he or she

jurisdictionmust be met by &flavit or in any manner prior to the evidentiary hearingyyill not be prejudiced in maintaining a defense on the merits, and

Kg\éazneflslfgge\i}sa.ugznésszu%pmcw/ﬂ g%s“"dﬁ?‘gg:{gss Fabricating, Inc. 2006 Wi knew or should have known that, kot a mistake concerning the
Sub. (2) was amended in 1992 to preclude local rulescambvide a statewide identity of the proper partythe action would have been brought

remedyand uniformity of practice. A conflicting local rule was precluded by the U“hgainstsuch party

form rule contained in sub. (23nd the circuit court improperly applied the law when .

it relied exclusively upon the local rule in refusing to consider a pastygmissions. (4) SuPPLEMENTAL PLEADINGS. Upon motion of a party the

David Christensen flicking & Excavating, Inc..\Mehdian, 2006 WI App 25297  court may, upon such terms as are jl»mfmit the party to serve

Wis. 2d 765726 N.W2d 689 05-2546 . . .
Whena trial court enters a scheduling ordemay in its discretion, deviate from asupplemental pleading setting forth transactions or occurrences

therequirements of sub. (2) for cause shown and upon just terms. There was no @eevents which havl@appened since the date of the pleading

ciseof discretion when atandard attachment to a scheduling order recited local col isgi m,
rulesat odds with the 5—-day rule of sub. (2)itWegard to scheduling ordetsal gbUthto be supplemented. Permission granted even

courtsthat deviate from the statutory time requirements for responding to a motm\OUthhe original pleading is defective in its _St?-tement of a claim
for summary judgment should explain on the record whydwwiation is necessary for relief or defense. If the court deemsadvisable that the

andappropriate. Hunter YAES Consultants, Ltd. 200/1 App 42,300 Ws. 2d 213 i i
SBON W24 1684 06-0872 adversepartyplead to the supplemental pleading, it shall so prder
The circuit court erred when #ua sponte granted summary judgment when it SPecifyingthe time therefor

failed to give the notice required by sub. (2). LarryHarris, 2008 WI 81311 Wis. i
50326, 752 N.AN2d 279 052035 (5) TELEPHONE HEARINGS. Oral agument permitted on

Schedulingordersmay trump sub. (2). By contrast, local court rules may not trurdgOtionsunder this section may be heasiprescribed in 807.13
thedeadlines in sub. (2). A scheduling order that attempts to apply a void rule in cth).
flict with sub. (2) by attaching it to the order is invalid. In the absence of some specifi istory: Sup. Ct. Orde67 Wis. 2d 585632 (1975)1975 c. 218Sup. Ct. Order
dispute there is no need for the court to explain scheduling decisions on the recgishais 24 ix (1978): Sup. Ct. Ordet41 Ws. 2d xiii (1987):1997 a. 1872001
Hefty v. Strickhouser2008 W1 96312 Wis. 2d 530752 N.W2d 82006-1094 1 soge a ayp ) oUP: Ct OrderaL Ws. 2d il (1987):1997 a. 1872001 2.
~ Findingsof fact are determinations laycourt from the evidence of a case concern Judicial Council Committee’s Note, 1977Sub. (1) has been amended to allow
ing the facts asserted by one party and denied by anchemmary judgmentis only 5 nary to amend pleadings once as a matter of course at any time within 6 months of
grantedwhen there is no genuine issue as to any material fact, where facts areyWOfime the summons armbmplaint are filed or within a time established in a sched
beingasserted by one party and denied by the otherefore, formal findings of jing order under s. 802.10. The 6-month time period has been estafithegpre
factare not part of the summary judgment calculus. Camadhimble Irrevocable g g procedure stating that a party is allowed to amend pleadings oncesden

Trust, 2008 Wi App 12,313 Ws. 2d 272756 N.W2d 506 07-1472 o tiae i i ; -
- . . y time prior to the entryao§cheduling order is no longer applicable
Section802.06 (2) (b) serves as an exception testhemary judgment procedure , st cases. The use of a scheduling order is now discretionary under s. 802.10.

laid out in s. 802.08. Section 802.06 (2) (b) allows the circuit court to convertadefens b.(1) al larifies that | fth be gi fth :
dant'smotion to dismiss for failure to state a claimto a summary judgment motion ub.(1) also clarifies that leave of the court may be given at any stage of the action
whenthe defendant has not filed an anseeen though s. 802.08 requires that thd®f amendment of pleadings when justice requires. ) )
pleadingsbe complete before a court can review a summary judgment motion. Alli Sub.(3) hasbeen amended to adopt language consistent with revised s. 802.02 (1).
anceLaundry Systems LLC.\Stroh Die Casting Co., In2008 WI App 180315  Seenote following s. 802.02 (1). [Re Ordefesftive July 1, 1978] _
Wis. 2d 143 763 N.Ww2d 167 07-2857 Judicial Council Note, 1988:Sub. (5) [created] allows oralgaments permitted
on motions under this section to be heardebyphone conference. [Re Ordefeef
802.09 A ded d | | leadi tive Jan. 1, 1988]

' menade an supplementa ,p ea |_ngs. Amendmentshould not be allowed 8 years after an accident and 5 lyeposd
(1) AMENDMENTS. A party mayamend the partg’pleading once therunning of the statute of limitations. "DrehmeRadandt75 Ws. 2d 223249
asa matter of course at any time within 6 months after the sun%2d.27l4(1977L- § its diseretion i orofibi | N

; : i ; ; ; etrial court abused its discretion in prohibiting amendment of the pleanlings

monsand complalnt are filed .Or within the time set in a SChed.u“r?fga 2ndday of trial to plead quantum meruit as an alternative to substantial-perfor
orderunder s802.10 Otherwise garty may amend the pleadingmanceof thecontract. Ti-State Home Improvement Ca.Mansavage77 Ws. 2d

only by leave of court or by written consent of the adverse parf#8 253 N.w2d 474(1977).

andleave shall be freely given at any Stage ofatton when jU'S Undersub. (2), a complaint will be treated as amended, even though no amendment
tice SO req_uir_es. A partghall plead_ in response to an amendeﬁ‘jo’ﬁfgor&,“;f%i}eféevé'é%“,u%@z"é ng(fg%).summaccepted' Goldman v
pleadingwithin 20 days after service of the amended pleadingsub. (3) is identical to FRCP 15 (c). “Changing the paitycludes adding a
unless: a) the court otherwise orders; or b) no responsive p|ead\|:/tv?ndanwhen the requirements of sub. (3) are met. Stadme 1973 Cadilla@5

is required or permitted under802.01 (1) If a defendant in the Vi 2d 641291 N.W2d 626(Ct. App. 1980). N
In a products liability action, a new cause of action for punitive damages brought

a<:_tic_>nis an insurance comp_ariyany cause of _aCt_ion rais_Ed in trm'af’(er’[he statute of limitations expir@élated back to the date of filing the original
original pleading, cross—claim, or counterclainfdsnded in tort, pleading. Wussow vCommerciaMechanisms, In@7 Wis. 2d 136293 N.w2d 897
or if the party pleading in response is the state or ficeofagent, (1980)-

_ ; ; henanaction against an unnamed defendant under s. 807.12 was filed on the last
employee,or agency of the state, the 20 day time penOd undtﬁ){/vof the limitation period and amended process naming the defendant was served

this subsection is increased to 45 days. within 60 days after filing, thaction was not barred. Relation back requirements of
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sub.(3) wereinapplicable. Lak vRichardson—-Merrell, Incl00 Wis. 2d 641302  vices, Inc. v. Liebenstein, 2006 WI App £89 Ws. 2d 127 710 N.W2d 175
N.W.2d 483(1981). 04-2163

While the circuit court was correct in holding that it had the power to amemmia ~ In sub. (2), “tried” requires a trial. Arbitration is not a trial and an amendment to
plaint on its own motion after the presentation of evidence, the court erred in genformto evidence produced in arbitration is not allowdthom v OneBeacon
grantingthe parties the opportunity to present additional evidence on the compldiguranceCompany2007WI App 123,300 Ws. 2d 607731 N.W2d 65706-1617
asamended. State Peterson104 Ws. 2d 616312 N.W2d 784(1981). Plaintiff's amendedlaim did not relate back under sub. (3) when the plajié

An amended pleading adding a separate claim byeaefit plaintif related back S€Nger 'riginal claim was against the insurer of the driviethe vehicle for cover

to the date of filing the original complaint. KorkowGeneral Casualty Co. ofigy  2geunder an underinsured motorist provision for the negligence of a 3rdepiaely
consin,117 Wis. 2d 187344 N.W2d 108(1984). andthe amended claim was against the same insurer under the same policy for the

Implied consent under sub. (2) requires that the parties understood that evidfg%e “%%nlc%fégg mwssurgdls g})s?u%(i NTC\?ng' E%rIYe()B(Se_al(:ngInsurance Comparg07
wasaimed aunpleaded issues. Even after a finding of no implied consent ar “inter 5 cethe circuit court issued an order dismissing a complaint in its entirety and the
estsof justice”determination, which is essentially a determination of prejudice, m"ﬁfaintiﬁ appealed that final ordethe circuit court no longer had jurisdiction over the
bemade. Zobel.\Fenenda?M? Ws. Zd“382379 N.w2d 887(Ct. App. 1985).  cage The courbf appeals decision to reverse and remand would have restored the

Whetheran amendment “relates back” to the original complaint date depends@ftuit courts jurisdiction if the decision had not been appealed, but when the -defend
whetherthe opposing party had notice of the claim from the original complaint. Aght petitioned the supreme court and was granted retiewourt of appeals also lost
insurerwho insures more than one party involved in an accident does not, as a maii@diction. When the supreme court reversed the court of appéatsiag the cir
of law, have notice of separate claims undefedént policies from a@omplaint  cyit courts dismissal, neither the circuit court nor the court of appeals had authority
againstone of itsinsureds, but it may have notice of a claim against more than oftegrant leave to amend the complaivithout a clear directive from the supreme
insuredif they are covered by the same pali@iggart v Barstad 182 Ws. 2d 421 court. Tietsworth v Harley-Davidson, Inc. 2007 W1 9303 Ws. 2d94, 735 N.W2d
513N.W.2d 681(Ct. App. 1994). 418, 04-2655

A plaintiff’s response to a motion for a more definite answermatter how  |n the absence of@mand order in the mandate line or some other clear directive
termed,cannotextinguish the right to amend within 6 months as a matter of courggem the appellate court ultimately deciding the appeal, a trial court vilxdgment
Kox v. Center for Oral & Maxillofacial Sgery, S.C.218 Ws. 2d 93579 N.W2d285 o final order has beenfafned by the appellate court on the merits has no authority
(Ct. App. 1998) 97-3045 ) . toreopen the case for an amended complaiigtsWorth v Harley-Davidson, Inc.

An amended complaint that makes no referéaae incorporates any of the oFgi 2007 W1 97,303 Wis. 2d 94 735 N.W2d 418 04-2655
nal complaint supersedes the original complaint when the amended complaint is filetio amend a pleading within 6 montbiwhen the original summons and complaint
in court. When such a complaint was filed prior to the time for answering the origiggéfiled, a party must only serve the amended pleading upon the parties within that
complainthad run, it was improper to enter a default judgment on the original cofime frame. The amended pleading must then be filed within a reasonable time after
gl;eunlt‘.1 9Iaolman v Family Health Plan227 Ws. 2d 478596 N.W2d 358(1999),  service. Schuett vHanson, 2007 WI App 22805 Ws. 2d 729741 N.w2d 292

— 06-3014

Sub.(3) requires receimf notice of the institution of the action within the statute Despitethe fact that additional plaintif added by an amended complaint were
of limitation period. Grothe.Walley Coatings, Inc. 2000 WI App 24839 Wis. 2d  makingthe same legal claims against the defendant, that digiveothe defendant
406, 620 N.W2d 463 00-0524 o sufficient notice as to the specific factual occurrences veiipecto the additional

“Changingthe party” under sul§3) can mean: 1) substitution of a new defendantictims or any notice that these victims would even be magioigim for their inju
for the present defendant; 2) addition of a defendant; 3) changing the stated capeigty As such, the amended complaint addingptlantiffs did not relate back to the
of the defendant; or 4) changing a misdescription or misnaming of the defendant.ofiginal complaint. Barnes.WISCO Hotel Group, 2009 WI App 7218 Wis. 2d
adda party there must have existed a mistake concerning the id#tiy proper 537, 767 N.W2d 352 08-1884
plartybeing agdehd wheln t'?e original pleﬁd'wg;s filed. Igeﬂtity includefs an individu
al’'s name and physical characteristics that distinguish that person from a@uther ; f :
fusion about a persos’role in a negligent act is not a question of identity and aﬁOZ._lO Calenqar practice. . 1) APPLI(.:AT|ON' This section
amendmento include that person does not relate back. Estate of Hegigau  appliesto all actions and special proceedings except apistan

chaine, 2001 WI App 30249 Ws. 2d 142638 N.W2d 355 00-2144 to circuit court; actions seeking the remedy available by certiorari,

Absenta showing of prejudice, the trial court did not erroneoasbrcise its dis it . .
cretionby sua sponte amending the pleadings to apply #wdence before it. Schultz habeas:orpus, mandamus, prOthItlon, and quo warranto; actions

v. Trascher2002 W1 App 4249 Wis. 2d 722640 N.W2d 130 00-3182 in which all defendants are in default; provisional remedied;
The second sentence of sub. (3) refers only to a party against whom a clainyétions under s€9.90and s66.0114and chs48, 54, 102, 108,

asserte@nd is not applicable in deciding under what circumstances a court may pr: f
erly allow an amendment addingkintiff to relate back. Gross Woodmans Food 2Q7'8348' 767,778 799and812, and proceedlngs under cBS1

Market, Inc. 2002 WI App 295259 Wis. 2d 181655 N.W2d 718 01-1746 to 882

“At anystage of the action” in sub. (1) is broad enough to include one week after ; ;
amotion for summary judgment is granted. For a motion to amend a complaint filed (3) SCHEDUUN.G AND PLANNING. Except in Categones. of
aftera motion for summary judgment has been grantesiparty seeking to amend actionsand special proceedings exemptiadler sub(1), the cir
mustpresent a reason for granting the motion thatficient to overcome the value cuit court may enter a scheduling order on the coor/n motion

of the finality ofjudgment. Why the party has not acted soatherlength of time :

sincethe filing of the original complaint, the number and nature of prior amendments, on the mo“or? of a par.tyThe order shall .be entered after the
andthe nature of the proposed amendment are all relevant considerations, as i€Hértconsults with thettorneys for the parties and any unrepre
ﬁ‘ﬁ\t/evctz %"7 géeodgggggnt. Mach Allison, 2003 WI App 1,259 Wss. 2d 686656  sentedparty The scheduling order may address any ofdthew-

If the original pleading was filed within the statute of limitations and the conditiod9- . . .
of sub. (3) are met, the fact that a statute of limitations has expired between the filing(a) The time to join other part|es_
of the summons and complaint and the motion to amend is not a reason to deny thf he ti h I .
motion. Town of Campbell vCity of La Crosse, 2003 WI App 24768 Ws. 2d253 b) The time to amend the pleadings.
673N.W.2d 696 02-2541 The tim file motions.

Despitebeing named in the original action, because a defendant was never servecgc) € t. e to file motio S_
in the original action, that defendant could not have been a party to the original action(d) The time to complete discovery
By including the defendant in the amended complaint, the pfaimatifded anew ;
party,which runs afoul of the relation back provisions of sub. (3). When the statute (e) The time, not mo.rtha.n 30 gjays after entry of t.he Or’(.ier
of limitations on the claim expired prior to filing the amended claim, the claim w&k€terminethe mode of trial, including a demand for a jury trial and
time barred. Bartels v Rural Mutual Insurance, Co. 2004 WI App 1885 Ws. 2d  paymentof fees under $814.61 (4)

730,687 N.W2d 84 03-3393 P . -

Thecircuit court erroneously exercised discretion by granting an after-verdict (f) Thel I|m|tqt|on, co_ntrol ,a.nd ,SChedU“m,[’ deposmons and
motion to ameimgjthe pleatf)ingr? tc()j ir;cIL:jde the w‘rﬁiﬁew cIairg.g’h%re vlvas no dd|scovery,|nc|ud|ng the identification and disclosuresexfpert
expressor implied consent by the defendants tottiy issues raised by the claim, andyitnessesthe limitation of the number of expert witnesses thed
the circuit courtdid not properly apply the necessary balancing test when it allowed .
the amendment of the pleadings. HesEernandez, 2005 W1 1878 Ws. 2d 283 €xchangeof the names of expert witnesses.
692N.W.2d 655 03-0327 _ _ — _ _ (9) The dates for conferences before trial, for a final pretrial

To avoid permitting prisoners to easily avoid the judicial screening requireme f d for trial
thatis central to the purpose s. 802.05 (3), prisoners may not amend their initial pl nrerenceand for trial.
ingsas a matter of course under s. 802.09 (1). A pris®aenendment of an initial (h) The appropriateness and timing of summiaiggment
pleadingis subject to the judicial screening requirement of s. 802.05 (3), and a C%H'udicationunder $802.08
mustreview the proposed amended pleading understiizgection before granting ] ; - - ' . i
the prisoner leave to amend. Lindelllitscher 2005 W1 App 39280 Wis. 2d 159 (i) The advisability of ordering the parties to attempt settle

694 N.W.2d 396 03-2477
Whenthe plaintif timely named a defendant, who had been a predecessorcomgler.]tunder $802.12 . . i
ny's employee, and an unknown defendant in a complaint, she did not ghreties () The need for adopting special proceduresnfianaging

sorcompanywho had never employed the nandedlendant, adequate notice that it i iffi i i
would have to investigate and defend against her claims. Ffarhi€ory that their potentiallydifficult or protracted actions that may involve com

was suficient constructive notice to the successor company to meet the notRIEX iSsues, multiple parties, fidult legal questions or unusual
requirementsf sub. (3) failed. Dakin. Marciniak, 2005 WI' App 67280 Wis. 2d  proof problems.
491, 695 N.W2d 867 04-0754 . Th d for di f el icall d inf

Filing a new action is not an alternate way to amend a complaint. A lawsuit may (M) The need for discovery of electronically stored informa

bedismissed solely because there is already another action pbetiregn the same tion.
partiesfor the same cause under s. 802.06 (2) (a) 10. A party may not circumvent : ;

ruling it doesnot like in one case by filing a new action unless the second action isa(k). Any .Other matters appropriatettue circumstances of the
basedon claims that could not have been brought in the first acfiom. Risk Ser ~ case,including the matters under sub) (a)to (h).

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/courts/100%20Wis.%202d%20641
https://docs.legis.wisconsin.gov/document/courts/302%20N.W.2d%20483
https://docs.legis.wisconsin.gov/document/courts/302%20N.W.2d%20483
https://docs.legis.wisconsin.gov/document/courts/104%20Wis.%202d%20616
https://docs.legis.wisconsin.gov/document/courts/312%20N.W.2d%20784
https://docs.legis.wisconsin.gov/document/courts/117%20Wis.%202d%20187
https://docs.legis.wisconsin.gov/document/courts/344%20N.W.2d%20108
https://docs.legis.wisconsin.gov/document/courts/127%20Wis.%202d%20382
https://docs.legis.wisconsin.gov/document/courts/379%20N.W.2d%20887
https://docs.legis.wisconsin.gov/document/courts/182%20Wis.%202d%20421
https://docs.legis.wisconsin.gov/document/courts/513%20N.W.2d%20681
https://docs.legis.wisconsin.gov/document/courts/218%20Wis.%202d%2093
https://docs.legis.wisconsin.gov/document/courts/579%20N.W.2d%20285
https://docs.legis.wisconsin.gov/document/courts/97-3045
https://docs.legis.wisconsin.gov/document/courts/227%20Wis.%202d%20478
https://docs.legis.wisconsin.gov/document/courts/596%20N.W.2d%20358
https://docs.legis.wisconsin.gov/document/courts/97-1490
https://docs.legis.wisconsin.gov/document/courts/239%20Wis.%202d%20406
https://docs.legis.wisconsin.gov/document/courts/239%20Wis.%202d%20406
https://docs.legis.wisconsin.gov/document/courts/620%20N.W.2d%20463
https://docs.legis.wisconsin.gov/document/courts/00-0524
https://docs.legis.wisconsin.gov/document/courts/249%20Wis.%202d%20142
https://docs.legis.wisconsin.gov/document/courts/638%20N.W.2d%20355
https://docs.legis.wisconsin.gov/document/courts/00-2144
https://docs.legis.wisconsin.gov/document/courts/249%20Wis.%202d%20722
https://docs.legis.wisconsin.gov/document/courts/640%20N.W.2d%20130
https://docs.legis.wisconsin.gov/document/courts/00-3182
https://docs.legis.wisconsin.gov/document/courts/259%20Wis.%202d%20181
https://docs.legis.wisconsin.gov/document/courts/655%20N.W.2d%20718
https://docs.legis.wisconsin.gov/document/courts/01-1746
https://docs.legis.wisconsin.gov/document/courts/259%20Wis.%202d%20686
https://docs.legis.wisconsin.gov/document/courts/656%20N.W.2d%20766
https://docs.legis.wisconsin.gov/document/courts/656%20N.W.2d%20766
https://docs.legis.wisconsin.gov/document/courts/02-0928
https://docs.legis.wisconsin.gov/document/courts/268%20Wis.%202d%20253
https://docs.legis.wisconsin.gov/document/courts/673%20N.W.2d%20696
https://docs.legis.wisconsin.gov/document/courts/02-2541
https://docs.legis.wisconsin.gov/document/courts/275%20Wis.%202d%20730
https://docs.legis.wisconsin.gov/document/courts/275%20Wis.%202d%20730
https://docs.legis.wisconsin.gov/document/courts/687%20N.W.2d%2084
https://docs.legis.wisconsin.gov/document/courts/03-3393
https://docs.legis.wisconsin.gov/document/courts/278%20Wis.%202d%20283
https://docs.legis.wisconsin.gov/document/courts/692%20N.W.2d%20655
https://docs.legis.wisconsin.gov/document/courts/03-0327
https://docs.legis.wisconsin.gov/document/courts/280%20Wis.%202d%20159
https://docs.legis.wisconsin.gov/document/courts/694%20N.W.2d%20396
https://docs.legis.wisconsin.gov/document/courts/03-2477
https://docs.legis.wisconsin.gov/document/courts/280%20Wis.%202d%20491
https://docs.legis.wisconsin.gov/document/courts/280%20Wis.%202d%20491
https://docs.legis.wisconsin.gov/document/courts/695%20N.W.2d%20867
https://docs.legis.wisconsin.gov/document/courts/04-0754
https://docs.legis.wisconsin.gov/document/courts/289%20Wis.%202d%20127
https://docs.legis.wisconsin.gov/document/courts/710%20N.W.2d%20175
https://docs.legis.wisconsin.gov/document/courts/04-2163
https://docs.legis.wisconsin.gov/document/courts/300%20Wis.%202d%20607
https://docs.legis.wisconsin.gov/document/courts/731%20N.W.2d%20657
https://docs.legis.wisconsin.gov/document/courts/06-1617
https://docs.legis.wisconsin.gov/document/courts/300%20Wis.%202d%20607
https://docs.legis.wisconsin.gov/document/courts/731%20N.W.2d%20657
https://docs.legis.wisconsin.gov/document/courts/06-1617
https://docs.legis.wisconsin.gov/document/courts/303%20Wis.%202d%2094
https://docs.legis.wisconsin.gov/document/courts/735%20N.W.2d%20418
https://docs.legis.wisconsin.gov/document/courts/735%20N.W.2d%20418
https://docs.legis.wisconsin.gov/document/courts/04-2655
https://docs.legis.wisconsin.gov/document/courts/303%20Wis.%202d%2094
https://docs.legis.wisconsin.gov/document/courts/735%20N.W.2d%20418
https://docs.legis.wisconsin.gov/document/courts/04-2655
https://docs.legis.wisconsin.gov/document/courts/305%20Wis.%202d%20729
https://docs.legis.wisconsin.gov/document/courts/741%20N.W.2d%20292
https://docs.legis.wisconsin.gov/document/courts/06-3014
https://docs.legis.wisconsin.gov/document/courts/318%20Wis.%202d%20537
https://docs.legis.wisconsin.gov/document/courts/318%20Wis.%202d%20537
https://docs.legis.wisconsin.gov/document/courts/767%20N.W.2d%20352
https://docs.legis.wisconsin.gov/document/courts/08-1884
https://docs.legis.wisconsin.gov/document/statutes/2009/49.90
https://docs.legis.wisconsin.gov/document/statutes/2009/66.0114
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%2054
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20102
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20108
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20227
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20348
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20767
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20778
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20799
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20812
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20851
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20882
https://docs.legis.wisconsin.gov/document/statutes/2009/802.10(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/814.61(4)
https://docs.legis.wisconsin.gov/document/statutes/2009/802.08
https://docs.legis.wisconsin.gov/document/statutes/2009/802.12
https://docs.legis.wisconsin.gov/document/statutes/2009/802.10(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2009/802.10(5)(h)

11 Updated 09-10Wis. Stats. DatabasdPLEADINGS, MOTIONS AND PRETRIAL PRACTICE 802.12

(5) PRETRIAL CONFERENCE. At a pretrial conference, the courtpresentationsearly in the litigation and provides an initial
may consider any matter that facilitates the just, speedyrexd appraisabf the merits of the case with suggestions for conducting
pensivedisposition of the action, including the matters under padiscoveryand obtaining legal rulings to resolve the case fas ef
(a)to(h) and sub(3) (a)to (k). At a pretrial conference, the courtciently as possible. If all of the parties agree, the neutral 3rd per
may consider and take appropriate action with respect to all of t@nmay assist in settlement negotiations.

following: _ S _ (d) “Focus group” means a dispute resolution process in which
(a) The formulation and simplification of the issues. apanel of citizens selected in a manner agreed upon by all of the
(b) The elimination of frivolous claims or defenses. partiesreceives abbreviated presentations fthmparties, delib
(c) The possibility of obtaining party admissions or stipu|deratesrenders an advisory opinion about how the dispute should
tions that will avoid unnecessary proof. be resolved and discusses the opinion with the parties.

(d) Any pretrial rulings on the admissibility of evidence, (€) “Mediation” means a dispute resolution process in which
including limitations on the use of expert testimony unsler aneutral 3rd person, who has no power to impose a decisibn if
907.02 of the parties do not agree to settle the case, helps the peatibs

(e) The identification of witnesses, exhibits atahgible 2nagreement by focusing dhe key issues in a case, exchanging
' informationbetween the parties and exploring options for settle

demonstrativeevidence. m|ent
The need and schedule for filing and exchanging pretrial” " .. . . .. . .
brigf)& g angp (f) “Mini-trial” means a dispute resolution process that-con

. sistsof presentations by the parties to a pariglersons selected
(@) The dgtes f_o_r further co_nferencgs and for trial. andautﬁorized by all ofythe pgrties to neg%tia?e a settlemeheof
(h) The disposition of pending motions. disputethat, after the presentations, considers the legal and factual
(6) AUTHORITY OF PARTICIPANTS. An attorney for each party issuesand attempts to negotiate a settlement. Mini-trials may
participatingin any pretrial conference shall have the authority §icludea neutral advisor with relevant expertise to facilitate the
enterstipulations and to make admissions regarding all mattgjipcesswho may express opinions on the issues.
thatthe participants may reasonably anticipate may be dlscussed(.g) “Moderated settlement conference” means a dispute reso

The court may require that a party or jatyss representative be | ion process in which settlement conferences are conducted by
presenbr reasonably available by telephone to consider poss'@]ﬁeor more neutral 3rgersons who receive brief presentations

settlemenof the dispute. , _ by the parties irorder to facilitate settiement negotiations and who
(7) SancTions. Violations of a scheduling or pretrial ord#e  may render an advisory opinion in aid of negotiation.

subjectto ss.802.05 804.12and805.03 « - o : ;
History: Sup. Ct. Orde67 Ws. 2d 585634 (1975)1975 c. 218Sup. Ct. Order (h) Nonbmdmg arbitration'means a dISpUte resolution pro

82Wis. 2d ix (1978)1979 c. 325,92 (4) 1979 c. 89177, 1981 c. 2891985 a. 20 C€SSIN which a neutral 3rd person is given the authority to render

5.3202 (23) Sup. Ct. OrderL41 Ws. 2d xiii (1987);1993 a. 486Sup. Ct. Order No. @ nonbinding decision as a basis for subsequegotiation

95-04 191 Ws. 2d xd (1995),1999 a. 15,672 2001a. 30s. 108 2005 a. 387 petweerthe parties after the parties present evidence and examine

Sup. Ct. Order Nd)9-01 2010 WI 67, filed 7-6-10, £f1-1-11. . . )
Judicial Council Note, 2010: Sub. (3) has been amendeatzourage courts to Wltness_esmder the rules of evidence agreed to by the parties or

bemore active in managirglectronic discovetyPursuant to . Stat. § 805.06, the determinecdby the neutral 3rd person.

courtalso may appoint a referee to report on complex or expensive discovery issues, ., R P

including those involving electronically stored information. [Re Ordectfe Jan. 0] _Sett_lemem altemat"(e 'meaasly of the fOllOWI_ng. bind

1,201] _ _ N ing arbitration, direct negotiation, eameutral evaluation, focus

ata schoduing onorence, Hie. dacnags amaunt was ot SuRporied by the recoyoup, mediation, mini-—trial, moderated seftlement conference,

Gaertnew. 880 Corp131 Ws. 2d 492389 N.W2d 59(Ct. App. 1986). onbindingarbitration, summary jury trial.

Sections302.10 (7) and 805.03 apply in criminal cases. A court has power to sanc ) “Summary jury trial” means a dispute resolution process
tion a tardy attorney under these sections. Failure to delineate the reasons fo{ﬁ?:l Il of the foll . diti X
sanctionss an erroneous exercise of discretion. Anders@ireuit Court for Mik meets all of the following conditions:
waukeeCounty 219 Wis. 2d 1 578 N.W2d 633(1998).96-3281 4 1. Attorneys make abbreviated presentations to a small jury
The scheduling questionnaire used bydineuit court in this case was fiofent lected f th lar i list
to satisfy sub. (3). ThiBrm was a convenient means to ascertain important sehedg€/€Cl€d TrOM the reguiar jury list.

ing information. Although the form consisted of a single sheet, it addnessgdf 2. A judge presides over the summary jury trial and deter

the basic scheduling questions faced by a circuit court attempting to accommodat . - -
the potentially complex timing needs of several parties and their counsel. vHeft fhesthe applicability of the rules of evidence.

Strickhouser2008 W1 96,312 Wis. 2d 530752 N.W2d 820 06-1094 3. The parties may discuss the isradvisory verdict with the
The excusable neglect standard set forth in s. 801.15 (2) (a) does not appl}/utlcy P y ISR y
untimely motions to enl@ie scheduling order deadlines. Rattigs section provides .

the applicable standards and proceduasrts apply to such motions. Parkevis- 4. The jurvs assessment of the case may be usedbse
consinPatients Compensation Fund, 2009 WI App34Z, Ws. 2d46Q 767 N.w2d jury y sd
272, 07-1542 quentnegotiations.

(2) (@) A judge maywith or without a motion having been
802.12 Alternative dispute resolution. (1) DerINITIONS. filed, upon determining that an action or proceeding ia@Eproe
In this section: priate one in which to invoke a settlement alternative, order the
(a) “Binding arbitration” means a dispute resolution procegsartiesto select a settlement alternative as a means to attempt
thatmeets all of the following conditions: settlement.An order under this paragraph niaglude a require
1. A neutral 3rd person is given taathority to render a deci Mentthat the parties participate personally in the settlement alter
sionthat is legally binding. native. Any party aggrieved by an order under this paragraph shall
2. Itis used only with the consent of all of the parties. ~ P€ afforded a hearing to show cause why the order should be
3. The parties present evidence and examine Withesses vacatedor modified. Unless all of the parties consent, an order
: P P ) ' under this paragraph shall not delay the setting of the trial date,
4. A contract or the neutral 3rd person determines the appligiscovery proceedings, trial or other matters addressed in the

bility of the rules of evidence. schedulingorder or conference.
5. The award is subject to judicial review undef7§i8.10and  (p) The parties shall inform thedge of the settlement alterna
788.11 tive they selecaind the person they select to provide the settlement

(b) “Direct negotiation” means a dispute resolutfmocess alternative. If the parties cannot agree on a settleratirtnative,
thatinvolves an exchange offefs and countertdrs by the par  thejudge shall specify the least costly settlement alternative that
ties or a discussion dfie strengths and weaknesses or the meriie judge believes is likely to bring the parties together in settle
of the parties’ positions, without the use of a 3rd person. ment,except that unless all of the parties consent, the judge may

(c) “Early neutral evaluation” means a dispute resolution praot order the parties to attempt settlement through binding arbitra
cessin which a neutral 3rd person evaluates brief written and otaln, nonbinding arbitrationr summary jury trial or through more
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thanone ofthe following: binding arbitration, early neutral evalu 3. The court finds that custody and physical placement have
ation, focus group, mediation, mini-trial, moderated settlemebeen determined in themanner required under s867.405
conferencenonbinding arbitration, summary jury trial. 767.407and767.41

(c) If the parties cannot agree on a person to provide the settle 4. The court finds that visitation rights have been determined
mentalternative, the judge may appoint any person who the judgehe manner required under 87.405 767.407and767.43
believeshas the ability and skills necessary to bring the parties 5. The court findshat child support has been determined in
togetherin settlement. the manner required under7§67.511or 767.89

(d) If the parties cannot agree regarding the payment of-a pro (4) AbmissiBILITY. Except for bindingarbitration, all settle
vider of a settlement alternative, the judgmll direct that the par mentalternativesare compromise negotiations for purposes of s.
ties pay the reasonable fees and expenses of the provider of%8é.08and mediation for purposes 0f2€4.085

settlemenalternative. The judgaay order the parties to pay into, 9'353503’12 . %gdz%raNm—B 180 Ws. 2d xv;1995 a. 2251997 a. 191
anescrow account an amount estimated to_h‘&:&rft to pay the Comment, 2008: See s. 807.05, formal requirements to render binding -agree
reasonabldees and expenses of the provider of the settlemeiintsreached in an action or special proceeding. In some cases, such as family law
alternative casescourt approval is required for an agreement to fezgfe.
' . . Note: Sup. Ct. Order NdD5-05 2008 WI2, states, “the comments tod/\VStat.
(3) ACTIONS AFFECTING THE FAMILY. In actions dbcting the  §§ 807.05nd 802.12 are not adopted but will be published and may be consulted for
i i . guidancen interpreting and applying the statutes.”
famlly under ch767, all of the f9||OW|ng apply. Judicial Council Note, 1993This section provides express statutory authority for
(@) All settlement alternatives are available except focysigesto order that litigants attempt settlement through any of several defined pro
group mini-trial and summary jury trial cesses.The parties may choose the type of processehéce providerand the man
! ; . : . nerof compensating the service provideut the judge may determine these issues
(b) If a guardian ad litem has been appointed, he or she shaik parties do not agree.
bea party to any settlement alternative regarding cusfuuoyst Subsectior(2) (b) prohibits the judge from requiring the parties to submit to-bind

e . . ing arbitration without their consent; this restriction preserves the right of trial by jury
cal placement, visitation rights, support or other interesth®f g, may thgudgeorder nonbinding arbitration, summary jury trial or multiple facili

ward. tatedprocesses without consent of all parties; these restrictions allow the parties to

. L . . tout of the typically more costly settlement alternatives.
(C) If the parties agree to bmdmg arbitration, the court Sr1"Ji‘tﬂ)'Lawyershave a duty to their clients and society to provide coetdfe service.

subjectto ss.788.10and788.11 confirm the arbitratds award The State Bar encourages lawyers to provide volunteer service as mediators, arbitra
and incorporatethe award into the judgment or postjudgmeriprsand members of settiement panels.

e ; F Subsection (3petsforth several special considerations for family actions. Even
modificationorder with respect to all of the following: whentheparties consent to binding arbitration, the court retains the responsibility of

1. Property division under 867.61 ensuringthat the arbitration award in custogjacement, visitation and support mat
. tersconforms to the applicable lawhe court is not bound to confirm the arbitrator
2. Maintenance under 867.56 award. Ratherit must review the arbitrata decision in lighof the best interest of
3. Attorney fees under 267.241 the child. Iffollowing this review the court finds that the arbitration process and its

outcomesatisfy the requirements of all applicable statutes, the court may adopt the
4. Postjudgment orders modifying maintenance under dscisionas its own. Miller vMiller, 620 A. 2d 161, 1166 (Pa. Supefl993). Reasons
767.59 for deviating from child support guidelines must be in writing or made pateof
: record.
(d) The patrties, including any guardian ad litem for their Ch”d'Tlhe qudi?iaﬂ'(:oulncilﬁhas ;?]etitigned ygas?prehme Court to conduct a review and
i inding €valuationof this rule after it has been infegt for three years.
mgy ag!’ee. to resolve any of the followitggues through binding Whenmultiple plaintifs had similar claims against a single defendant, itveas
arbitration: appropriateto conduct a test case then grant summary judgment, based on the test
i case results, to the plairfifwho were not part of the test case. Leverenéd-8
1. Custody and physical placement undé&63.41, 767.805 Corp 103 W, 2d 317832 NW2d 735(1905).
(4): 767.863 (3br 767.89 (3) This section does not authorize a trial court to require resolution of an action, nor
itati i doesit require any party to abandon a legal position or to settle a case.. Gggent,
2. \AS?tatIOI’I I’IghtS under §67.43 2001WI App 246,248 Wis. 2d 99635 N.W2d 667 01-0007
3. Child support under §67.511767.805 (4)767.863 (3)  Sub.(3) (c) cannot limit a circuit coustpower to consider the equity of agreements
or767.89 (3) in confirming an arbitrated property division. Howewarcuit courts must give
: 7 . greaterdeference to an arbitsraward of a property division under sub. (3) (c) than
4. Modification of subd.l. 2. or 3. unders. 767.4510or theywould to other types of agreements. Frankeranke, 2004 W| 868 Ws. 2d
767.59 360, 674 N.W2d 832 01-3316
) . . Wisconsin'sNew Court—-Ordered ADR Law: Why It Is Needed andPitgential
(e) The court mayot confirm the arbitratés award under par for Success. \ainziel. 78 MLR 583.

(d) and incorporate the award into qhdgment or postjudgment Alternative Dispute Resolution ilvisconsin: A Court Referral System. Noonan

P : . & Bostetter 78 MLR 609.
modificationorder unless all of the following apply: Hanging Up the Gloves of Confrontation2rienbaum. V§. Law Aug. 1994.

1. The arbitratdis award sets forth detailed findings of fact. ResolvingConflicts Outside iéconsin Courtrooms. Soeka & Fullin. isM_aw

: I : . Aug. 1994.
2. The arbitrator _ce_rt|f|es that all appllcable statutory requwé Think Like a Negotiator: Eéctively Mediating Client Disputes. Frankel & Mitby
mentshave been satisfied. Wis. Law Dec. 2003.
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