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CHAPTER 804
CIVIL PROCEDURE — DEPOSITIONS AND DISCOVERY

804.01 Generalprovisions governing discovery 804.08 Interrogatories to parties.

804.015 Limits on discovery by prisoners. 804.09 Productionof documentsind things and entry upon land for inspection and
804.02 Perpetuation of testimony by deposition. otherpurposes.

804.03 Persons before whom depositions may be taken. 804.10 Physicaland mental examination of parties; inspection of medical-docu
804.04 Stipulations regarding discovery procedure. ments.

804.05 Depositions upon oral examination. 804.11 Requestsor admission.

804.06 Depositions upon written questions. 804.12 Failure to make discovery; sanctions.

804.07 Use of depositions in court proceedings.

NOTE: Chapter 804 was ceated by Sup. Ct. Order67 Wis. 2d 585 654  refused,the person may move for a court ord8ection804.12
(1975).uihich contains explanatory notes. Statutes prior to the 1983-84 edition (7 (c) applies tahe award of expenses incurred in relation to the
motion. For purposes ahis paragraph, a statement previously
o . . madeis a written statement signed or otherwise adopted or
804.01 General provisions governing discovery. apnrovechy the person making it, or a stenographic, mechanical,
(1) DiscoverymETHODS. Parties may obtain discovery by one Ofjectrical,or other recording, or a transcription thereof, which is

moreof the followingmethods: depositions upon oral examina, sypstantially verbatim recital of an oral statement by the person
tion or written questions; written interrogatories; productifn makingit and contemporaneously recorded.

documentsor things or permission to enter upon land or other d) Trial prevaration: experts. Discovery of facts known and
property,for inspection and other purposesysical and mental (d) h I%el:? .t pth ise di y bl d
examinationsand requestr admission. Unless the court orderQPinionsheld by experts, otherwise discoverable under (par
otherwiseunder sub(3), and except as provided in€4.015 the andacquwed_ or developed in anticipation of litigatamfor trial,
frequencyof use of these methods is not limited. may be obtained as follows:

(2) SCOPEOF DISCOVERY. Except as provided in 20.931 (9) 1. A party may through written interrogatories require any
andunless otherwise limited by order of the court in accordanfé1€rpartyto identify each person whom the other party expects

with the provisions ofhis chapterthe scope of discovery is as-fol [ call as an expert witness at trial. A party may depose any person
lows: who has been identified as an expert whose opinions may be pre

sentedat trial. Upon motion, the court mayder further discov

() In general. Parties may obtain discovery regardamy ; oY
matter, not privileged, which is relevant to the subject matt@gyry by other means, subject 1o such restrictions as 1o scope and

involvedin the pending action, whether it relates to the claim Pchprcr)]wsmns, pursgdant to suligl.concerning fees anekpen
defenseof the party seeking discovery or to the claim or defen §SasS the court considers appropr.late. . .

of any other partyincluding the existence, description, nature, 2. A partymay through written interrogatories or by deposi
custody,condition and location of any books, documents, or oth@n, discover facts knowar opinions held by an expert who has
tangiblethings and the identity and location of persons havirRfen retained or specially employed by anogfagty in anticipa
knowledgeof any discoverable mattelt is not ground for objec tion of litigation or preparation for trial and who is not expected
tion that the information sought will bradmissible at the trial if to be called as a witness at trial only upon motion showing that
the information sought appears reasonably calculated to leacetseptionalcircumstances exist under which ititspracticable

the discovery of admissible evidence. for the party seeking discovery to obtain facts or opinions on the

(b) Insurance agreements. A party may obtain discovery of Samesubject by other means.
the existence and contents of amsurance agreement under 3. Unless manifest injustice would result, the court shall
which any person carryingn an insurance business may be liabkequirethat the party seeking discovery pay the expert a reason
to satisfy part or all of gudgment which may be entered in theablefee for the time spent in responding to discovery under the last
actionor to indemnify or reimburse for payments made to satis$gntenceof subds.l. and 2.; and with respect to discovery
the judgment. Information concerning the insurance agreemetainedunder the last sentence of suhdthe court may require,
is not by reason of disclosure admissible in evidence at trial. andwith respect to discove_ry ob_tained under suhgdthecourt

(c) Trial preparation: materials. 1. Subject to pafd) aparty sh_aII require, the party seeking discovery to pay th_e other party a
may obtain discovery of documents and tangible things otherwildr” portion of the fees and expenses reasonably incurred by the
discoverablainder par(a) and prepared in anticipation of litiga latter party in obtaining facts and opinions from the expert.
tion or for trial by or for another party or by or for that other party’ (3) PROTECTIVEORDERS. (&) Upon motion by party or by the
representative (including an attornegnsultant, suretyndemni  personfrom whom discovery is sought, and for good cause
tor, insurer or agent) only upon a showing that the party seekirghown,the court maymake any order which justice requires to
discoveryhas substantial need of the materials inpitegaration protect a party or person from annoyance, embarrassment,
of the case and that the party seeking discovery is unable withopipressionor undue burden @xpense, including but not limited
undue hardship to obtain the substantial equivalent ahtiteri  to one or more of the following:
alsby other means. In ordering discovery of such materials when 1 That the discovery not be had;
the required showing has beenade, the court shall protect 2. That thediscovery may be had only on specified terms and

againstdisclosure othe mental impressions, conclusions, epin . . g ; - - )
ions, or legal theories of an attorney or other representative O(fogdltlons,lncludmg a designation of the time or place;

party concerning the litigation. 3. That the discovery may be had only by a methatisfov
2. A party may obtain withouhe required showing a state ery other than thgt selected by the_ part_y se_eklng discovery;
mentconcerning the action or its subject matter previoosyle 4. That certain matters not be inquired into, or that the scope

by that party Upon request, a person not a party may oltiin of the discovery be limited to certain matters;
outthe required showing a statemenhcerning the action or its 5. That discovery be conducted with no one present except
subjectmatter previously made by that person. If the requestdersongdesignated by the court;
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6. That a deposition after being sealed be opened only by(b) The original copy of a depositi@hall be retained by the

orderof the court; attorneysealed as received frothe person recording the testi

7. That a trade secret, as defined ih3s$.90 (1) (c)orother Monyuntil the appeal period has expired, or until made a part of
confidentialresearch, development, or commercial informatioﬂ‘ﬂe_ record.
notbe disclosed or be disclosed only in a designated way; o |56, 5500 5050 Sup. Cr. Ordaal ie, 20 1693 2. 485Sup,

8. That the parties simultaneously file specified documents @r Order No.95-03 191 Ws. 2d xix (1995)1997 a. 35133 2007 a. 20Sup. Ct.
information enclosed in sealed envelopes to be opened as dire@[?%f No.09-01 2010 W1 67, filed 7-6-10, &f1-1-1L.

by th t udicial Council Note, 1986:Sub. (6) requires that the originals of discoverydoc
y the court. umentsbe retained by the party who initiated the discovenhis or her attorney

(b) If the motion for a protective order is denied in whmle unlessthe court otherwise directs, until the time for appeal has expired. [Re Qrder ef

. o - 7-1-86.]
In part, the court mayon such terms and conditions as are Jus *Judicial Council Note, 1988:Sub. (3) (c) [created] allows motions for protective

orderthat any party or person provide or permit diSCOVE3®€  ordersto be heard by telephone conference. [Re Ordectafe Jan. 1, 1988]
tion 804.12 (1) (c)applies to the award of expenses incurred inJudicial Council Note, 1995: The revision to sub. (ZJ) 1. makes it unnecessary
relationto the motion to obtaina court order to take an expsrtleposition. By mutual agreement, practi
' tioners commonly agree to take experts’ depositions without troubling the court for
(c) Motions under this subsection may be heard as prescribedrder The cours power to control the discovery process ificieht to prevent
in s.807.13 abuses. The revision is based on Rule 26 (b) (4) (R)CHP. Subsection (2) (d) 2.
' ’ is amended to specify that discovery of non-testifying experts may be made by inter
(4) SEQUENCE AND TIMING OF DISCOVERY. Unless the court rogatoriesor depositions. The revision is based on Rule 26 (b) (4) (B)CEP.

upon motion, for the convenience of parties and witnesses and jaudicial Council Note, 2010: Sub. (4m) was created as a measure to manage the
! costsof discovery If the parties confer before embarking on discaviérgy can

the interests of justice, orders otherwiseethods of discovery reducethe ultimate cost of discoverfThis provision was created as part péakage
may be used in angequence and the fact that a party is conductingyevisions teaddress issues relating to discovery of electronically stored informa

; e i tion, but the provision applies generalgxcept where specifically limited. The sub
discovery,whether by depositioor otherwise, shall not Operatesectionis modeled on similar provisions in the Uniform Rules Relating to the Discov

to delay any other party'discovery ery of Electronically Stored Information, Federal Rules of Civil Procedure 26(f), and

i ~a oncivil procedure rules of othestates. The proposal does not mandate a discovery
(4m) DISCOVERY CONFERENCE. At anytime after commenee conference in evergase. In appropriate cases, it empowers a court to order parties

mentof anaction, on the coud’own motion or the motion of a o confer if they do not do so voluntarilfarties who confer and feel the need for
party,the courtmay order the parties to confer by any appropriafethercourt intervention may consider the provisions of ss. 802.10 (3), 804.01 (3),

i ing i i ; 5.06,and 907.06. [Re Orderfettive Jan. 1, 2]
;ner;ns;ncludln% ml person, rﬁgardmgd an%/ of the fOIIOWhIng’ exce The trial court has no authoritg order the production of documents relevant to
or discovery of electronically stored information, Whpseties 4 claim upon which it could grant no relief. State ex rel. RilBadge County Circuit

mustconfer unless excused by the court: Court,76 Ws. 2d 429251 N.W2d 476(1977).
; f f f Discovery, although it has a purpose of finding admissible evidence, does not
(2) The subjects on which discovenay be n.eeded’ when dis imply that what is discovered will be admissible. Shibilsk$tv Josepls’Hospital,
covery should be completed, and whether discovery shbeald 83\Wis. 2d 459266 N.w2d 264(1978).
conductedn phases or be limited to particular issues. Whenthe cost of discovery was several times greater thariaime for damages,
(b) Discovery of electronically stored informationcluding  &5acek105 \?Jge;daggg“ggg"ﬁ?\?vvzz%ga&ag’g’g??ggg‘_m & Mincent, Inc.v.
preservatiorof the informationpending discovery and the form A highly placed state fi¢ial who seeks a protectivider should not be compelled

or forms in which the information will be produced. to testify on deposition unless a clear showing is made that the deposition is necessary
. L. . to prevent prejudice or injustice. StateBeloit Concrete Stone Cb03 Ws. 2d 506
(c) The method for asserting or preservitgms of privilege 309N.w.2d 28(Ct. App. 1981).

or of protection of trial-preparation materials, and to what extentpublicrecords germane to pending litigation warailable under s. 19.35 even

i i i thoughthe discovengutof deadline had passed. State ex rel. LarRzentkowski,
if any such claims may be asserted after production. 141\WWis. 2d 846410 N.W2G 635(Ct App. 1987).

(d) The cost of proposetiscovery and the extent to which-dis A lawyers decision to spend a clietesources on photographic or video surveil

coveryshould be limited, if at all, under su@3) (a) lanceis protected work product. Disclosure of the fact of the surveillance
. . . . descriptionof the materials obtained would impinge on the core of the work—product
~ (e) In exceptional cases involving protracted actions, compl@ctrine. Ranft v Lyons, 163 Ws. 2d 282471 N.W2d 254(Ct. App. 1991).
issuesor multiple parties, the utility of the appointment by the A litigant's request to see his or her file that is in the possession of current or former
court of a referee under 805.060r an expert witness under s.counsel does not waive the attorney—client and work—product privileges and does not

: \ . llow oth ies to the liigation di f those fil Redlin,1
907.06to supervise or inform the court on any aspect of discovi g‘f"ﬂﬂnggée,ﬁ.t\?\,;de5§%f£f_"}4%'§.°%‘§%84t_2075(')31'Bs’gwardtv ediin, 196

PPLEMENTATION OF RESPONSES. A rty who h Discoverabilityof lawyer work product is discussed. Statélydrite Chemical
(5) S party o has Co.220 Wis. 2d 51582 N.W2d 411 (Ct. App. 1998)96-1780

respondedo a request for discovery with a respotfise was com A substantiated assertion of privilege is substantial justification for failing te com
pletewhen made is under no duty to supplement the responseljavith an order to provide or permit discoveBurnett vAlt, 224 Ws. 2d 72589

include information thereafter acquired, except as follows: =~ N-W.2d21(1999)96-3356 = . . .
Unfiled pretrial materials in a civil action betweprivate parties are not public

(a) A party is under a dutseasonably to supplement the party’recordsand neither the public nor the press has either a common law or constitutional

i i i ight of access to those materials. State ex rel. Mitsubistiwaukee County2000
responsavith respect t@any question directly addressed to all 0\1;\/I 16,533 We. 2d 5 605 N.W2d 868 96-2810

the following: Thetest of whether the work-product doctrine under sub. (2) (c) applies is whether

1. The identi nd | ion of persons having knowl flight of the nature of the document and the facsitaltion in the particular case,
e identity and location of persons having knowledge %fedocumentcan fairly bsaid to have been prepared or obtained because of the pros

discoverablematters. pectof litigation. Once a matter is classified as work product, the party moving for

2. The idemity of each person expected to be called as dggoverymust make an adequate showing that the information sought is unavailable
from other sources and that a denial of discovery would prejudice the

expertwitness at trial. rationfor trial. Lane vSharp Packaging Systems, 2002 WIZ&]. Ws. 2d 68640
(b) A party is under a duty seasonably to amend a pritW.2d 788 00-1797 ) ) .

responséf the party obtains information upon the basisvbfch , DiScoverapilityof work- product materials reviewed by testifying expetfiat

1. the party knows that the response was incorrect when made, kenew Wsconsin rules of civil procedure: Chapter 804. GracigyILR 463.

2. the party knows that the response though coneeh made is  Wwitnessstatements: Current state of discovery isahsin. \n Domelen and

no longer true and the circumstances are such that a faiureenson. WBB May 1988.

s s . What You Need to Know: NeVElectronicDiscovery Rules. Sankovitz, Greni
amendthe response is in substance a knowing concealment. g G|eisne,”\Ms_ Law Ju|y"§01ol ehiscovery U Vi 9

(c) A duty to supplement responses may be imposed by order
of the court, agreement of the parties, or at any time primialo 804.015 Limits on discovery by prisoners. (1) In this
throughnew requests for supplementation of prior responses.section,“prisoner’has the meaning given&01.02 (7) (a) 2.

(6) CusToDY OF DISCOVERYDOCUMENTS. (@) Unless the court  (2) Unlessordered by the court, a prisoner in an action or spe
in any action orders otherwise, the original copies of all deposial proceeding may not obtain discovery before the cegtives
tions, interrogatories, requests for admission and respongesopy ofthe answer or other responsive pleading in the action
thereto,and other discovery documentation shall be retained bgmmencedy theprisoner If a defendant submits a motion to
the party who initiated the discovery or that pastgttorney dismissor a motion for summary judgment, no discovery may be

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2009/134.90(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2009/804.12(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2009/807.13
https://docs.legis.wisconsin.gov/document/statutes/2009/804.01(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2009/805.06
https://docs.legis.wisconsin.gov/document/statutes/2009/907.06
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/acts/1975/218
https://docs.legis.wisconsin.gov/document/acts/1985/236
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/sco/95-03
https://docs.legis.wisconsin.gov/document/acts/1997/35
https://docs.legis.wisconsin.gov/document/acts/1997/133
https://docs.legis.wisconsin.gov/document/acts/2007/20
https://docs.legis.wisconsin.gov/document/sco/09-01
https://docs.legis.wisconsin.gov/document/courts/76%20Wis.%202d%20429
https://docs.legis.wisconsin.gov/document/courts/251%20N.W.2d%20476
https://docs.legis.wisconsin.gov/document/courts/83%20Wis.%202d%20459
https://docs.legis.wisconsin.gov/document/courts/266%20N.W.2d%20264
https://docs.legis.wisconsin.gov/document/courts/102%20Wis.%202d%20266
https://docs.legis.wisconsin.gov/document/courts/306%20N.W.2d%2085
https://docs.legis.wisconsin.gov/document/courts/103%20Wis.%202d%20506
https://docs.legis.wisconsin.gov/document/courts/309%20N.W.2d%2028
https://docs.legis.wisconsin.gov/document/courts/141%20Wis.%202d%20846
https://docs.legis.wisconsin.gov/document/courts/416%20N.W.2d%20635
https://docs.legis.wisconsin.gov/document/courts/163%20Wis.%202d%20282
https://docs.legis.wisconsin.gov/document/courts/471%20N.W.2d%20254
https://docs.legis.wisconsin.gov/document/courts/196%20Wis.%202d%20342
https://docs.legis.wisconsin.gov/document/courts/196%20Wis.%202d%20342
https://docs.legis.wisconsin.gov/document/courts/538%20N.W.2d%20581
https://docs.legis.wisconsin.gov/document/courts/94-2701
https://docs.legis.wisconsin.gov/document/courts/220%20Wis.%202d%2051
https://docs.legis.wisconsin.gov/document/courts/582%20N.W.2d%20411
https://docs.legis.wisconsin.gov/document/courts/96-1780
https://docs.legis.wisconsin.gov/document/courts/224%20Wis.%202d%2072
https://docs.legis.wisconsin.gov/document/courts/589%20N.W.2d%2021
https://docs.legis.wisconsin.gov/document/courts/589%20N.W.2d%2021
https://docs.legis.wisconsin.gov/document/courts/96-3356
https://docs.legis.wisconsin.gov/document/courts/233%20Wis.%202d%201
https://docs.legis.wisconsin.gov/document/courts/605%20N.W.2d%20868
https://docs.legis.wisconsin.gov/document/courts/99-2810
https://docs.legis.wisconsin.gov/document/courts/251%20Wis.%202d%2068
https://docs.legis.wisconsin.gov/document/courts/640%20N.W.2d%20788
https://docs.legis.wisconsin.gov/document/courts/640%20N.W.2d%20788
https://docs.legis.wisconsin.gov/document/courts/00-1797
https://docs.legis.wisconsin.gov/document/statutes/2009/801.02(7)(a)2.

3 Updated 09-10Wis. Stats. Database DEPOSITIONS AND DISCOVERY 804.03

obtaineduntil the court decides that the prisoner has a reasonaiéstherwise admissible in the courts of this state, it may be used
opportunity to prevail on the merits, or until the court decides tire any action involving the samsubject matter subsequently
meritsof the motion, unless the court orders a party to sutamitbroughtin this state in accordance with8§4.07
discovery. (2) PENDING APPEAL. (a) If an appeal has been taken from a
(3) If acourt allows a prisoner to obtain discovery urstdr.  judgmentof a court of this state or before the taking of an appeal
(2) before the court decides that the prisoner hasaaonable if the time therefor has not expired, the counvhrich the judg
opportunityto prevail on the merits, receives a copy of the answeentwas rendered may allow the taking of tepositions of wit
or other responsive pleading in the action, or decides the meritae$seso perpetuate their testimony for use in ¢glvent of further
amotion to dismiss or a motion for summduggment, the court proceedingsn the court.
order shall be narrowly tailored to limit the discoveryaiow —  (p) In such case, the party who desires to perpetuate the testi
only discovery that is essential to enable the prisoner to obtain figny may make a motion in the court for leave to take the deposi
evidencenecessary to his or her case. The court shall limdithe tions, uponthe same notice and service thereof as if the action was
coveryso as to provide a minimal intrusion in the activities of anyendingin the court. The motion shall show all of the following:
personsubject to discovery under this subsection. _ 1. The names and addresses of persons to be examined and
(4) If a prisoner commences an action or special proceedifigs substance of the testimony which the moving party expects to
the court shall limit the number of requests for interrogatoriegjicit from each of those persons.

productionof documents or admissions to 15, unless good cause . .
is shown for any additionakquests. This number may not beclnd?e.rsﬂl]az rleasons for perpetuating the testimony of the persons

expandedy the use of subparts to the interrogatories. ) . . .
(5) This section does not apply when the prisoner appears (c) If the court finds that the perpetuation of the testimony is
anattorney who is licensed to practice law in this state &%perto avoid a failure or delayf justice, it may make an order
Historv: 1%'97 a 133 P ) allowing the depositions to be taken and may make orders of the
v ‘ characteiprovided for by s804.09and804.10and thereupon the
] ) o depositionanay be taken and used in the same manner and under
804.02 Perpetuation of testimony by deposition. thesame conditions as are prescribed in ¢hiapter for deposi
(1) BEFOREACTION. (a) Petition. A person who desires perpet  tionstaken in actions pending in the court.
uatepersonal testimongr that of another person regarding any History: Sup. Ct. Orde67 Wis. 2d 585 660 (1975)1975 c. 2181993 a. 486
matterthatmay be cognizable in any court of this state may fiRk905 a. 387
averified petition in any such court this state. The petition shall
beentitled in the name Of tf’[Etitioner and Sha" ShOW: 1. that th%0403 Persons before whom depositions may be
petitionerexpects to be a party an action; 2. the subject mattefaken. (1) WiTHIN THE UNITED STATES. Within the UnitedStates
of the expected action and the petitioaenterest therein; 3. the or within a territory or insular possession subject to the dominion
factswhich the petitionedesires to establish by the proposed tegf the United States, depositions shall be taken beforefiaarof
timony and the petitionés reasons for desiring to perpetuate itaythorizecto administeoaths by the laws of the United States or
4. the names or a description of the persons the petitepeCts  of this state or of the place where the examinatitelis, or before
will be adverse parties and their addresses so far as knov®; aggherson appointed by the court in which the actigreisding. A

the names and addresses of the persons txamined and the personso appointed has power to administer oaths and take testi
substancef the testimony which the petitioner expectelioit mony.

from each, andhall ask for an order authorizing the petitioner to
takethe depositions of the persons to be examined named in be taken (a) on notice before a peraathorized to adminis

petition, for the purpose of perpetuating their testimony ter oaths in the place in which the examination is held, either by

(b) Noticeand service. The petitioner shall thereafter seeve the |aw thereof or by the law of the United States, or (b) before a
notice upon each personamed in the petition as an expectedersoncommissioned by the court, and a person so commissioned
adverseparty together with a copy of the petition, stating & sha|| have the power by virtue of the commission to administer
petitionerwill move the court, at a time and place named thereifiay necessary oath and take testimany(c) pursuant to a letter
for the order described in the petition. At least 20 days before fgatory. A commission or a letter rogatory shia# issued on
dateof hearing the notice shall be served either within or witho{otion and notice and on terms that are just and appropriate. It is
the state in the manner provided inB81.11for service of sum not requisite to the issuance of a commission or a |ettgatory
mons;but if such service cannot with due diligence be made up@pytthe taking of the deposition in any other manner is impractica
any expected adverse party named in the petition, the court Mgy or inconvenient; and both a commission and a letter rogatory
makesuch ord(_er as is just for service by publication or Oth‘?“"/'srﬁaybeissued in proper cases. A notice or commission may-desig
andshall appoint, for persons nstrved in the manner providednatethe person before whom the deposition is to be taken either
in s.801.11 an attorneyho shall represent them, and, in casgy name or descriptive title. A letter rogatory may be addressed
theyarenot otherwise represented, shall cross—examine the depg, the Appropriate Authority in (heregame the country)”. Ewi
nent. If any expected adverse party is a minor or is an individugnce obtained in response to a letter rogatory need not be
adjudicatedor alleged to be incompetent,883.01 (3)applies.  excludedmerely for the reason thatig not a verbatim transcript

(c) Order and examination. If the court is satisfied that the per or thatthe testimony was not taken under oath or for any similar
petuationof the testimony may prevent a failure or delay of jusieparturefrom the requirements for depositions taken within the
tice, it shall make an order designating or describingoirsons  United States under this chapter
whosedepositions may be taken and specifying the subjater  (3) pisquaLiFicaion For INTEREST. No deposition may be
of the examination and whether the depositions shall be takgRanbefore a person who is a party to the actioa melative or
uponoral examination awritten interrogatories. The depositionssmployeeor attorneyor counsel of angf the parties, or is a rela
maythen be taken in accordance with this chapter; andabe e o employee of such attorney or counsel, or is financially
may make orders of the character provided for b®$.09and jnterestedn the action. No deposition may be taken beforea per
804.10 For the purpose of applying this chapter to depositions nwho has entered into a contract for court reporting services
perpetuatingtestimony each referencenerein to the court in ,pjessthe contract is limited to a particular action or incident.
which the action is pending shall be deemed to refer to the Coffis subsection doesot apply to a person who records or tran
in which the petition for such deposition was filed. scribesdepositions for a public agenas defined in $6.0825

(d) Useof deposition. If a deposition to perpetuate testimony3) (h).

is taken under this section, or if, althougbt so taken, it would  History: Sup. Ct. Orde67 Ws. 2d 585663 (1975)1975 c. 2182003 a. 227

2) IN FOREIGNCOUNTRIES. In a foreign countrydepositions
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804.04 Stipulations regarding discovery procedure. (b) 1. Any party may be compelled by notice under £2ip.
Unlessthe court orders otherwise, the parties may by written stifp give a deposition at any place within 100 miles from the place
ulation (1) provide that depositions may be takerffore any per wherethat party resides, is employed or transacts business-in per
son,at any time or place, upon any notice, and in any manner ah, or at such other convenient place afixed by an order of
whenso taken may be used like other depositions, and (2) modifyurt. A plaintiff may also be compelled by like notice to give a
the procedures provided by this chapter for otinethods of dis depositionat any place within the couniyhere the action is com
covery. mencedor is pending.
History: Sup. Ct. Orde67 Ws. 2d 585664 (1975). 2. A plaintiff who is not a resident of this statey be com

o o pelledby notice undesub.(2) to attend a deposition at the plain
804.05 Depositions upon oral examination. (1) WHEN  tiff’'s expense at any place within the county where the action is
DEPOSITIONSMAY BE TAKEN. After commencement of the action,commencedr is pending, or at arplace within 100 miles from
exceptas provided in 804.015 any party may take the testimonythe place wherethat plaintif resides, is employed or transacts
of any person including a party by deposition upon oral examirngusinessn person, or at such other convenient plade fieed by
tion. The attendance of witnesses may be compelled by subpogharder of court.
asprovidedin s.805.07 The attendance of a party deponent or - 3 A gefendant who is not a resident of this state may be com

of an oficer, director or managing agent of a party may be'coigelled by subpoena served within this statejive a deposition at

pelled by notice to the named person or attorney meeting i ;
requirement®of sub.(2) (a) Such notice shall have the force o sﬁgeel\?é:g within 100 miles from the placenere that defendant

asubpoena addressed to the deponent. The depadiaguerson 4. A nonparty deponent may tmmpelled by subpoena

confinedin prison may be taken only by leaveaaturt on such vedwithin this state to give a deposition at any place within 100

termsas the court prescribes, except when the party seekinqsn ; the ol h th v d i id
takethe deposition is the state agency dicef to whose custody M''€S Irom the place wnere tne nonparty aeponent resiges,
employed,transacts business in person or is served, or at such

the prisoner has been committed. otherconvenient place as is fixed by an order of court
(2) NOTICEOFEXAMINATION: GENERALREQUIREMENTS;SPECIAL P y :

NOTICE; NON-STENOGRAPHICRECORDING; PRODUCTION OF pocyu- 0+ I this subsection, the terms “defendant” and “plaintif
MENTS AND THINGS; DEPOSITION OF ORGANIZATION. (a) A party Include officers, directors, and managiragents of corporate
desiringto take the deposition of any person upon oral examirfi¢féndantsand corporate plaintd, or other persons designated
tion shall give reasonable notigewriting to every other party to UnNdersub.(2) (€) as appropriate. A defendant who asserts acoun
the action. The notice shall state the time and place for taking iflaimor a cross claim shall not be considered a pléintihin
deposition and the name and address of each person to K Mmeaningof this subsection, but a 3rd—party plaihtihder s.
examined,if known, and, if the name is not known, a gener 03.05(1) shall be so considered with respect to the 3rd—party
descriptionsuficient to identify the person or the particular clas§efendant. . . . .
or group to which the person belongs. If a subpoena requiring the 6. If a deponent is an fifer, director or managing agent of
production of materials is to be served on the person to Igecorporate partyor other person designated under gl(e) the
examinedthe designation of the materials to be produced as gdace of examination shall be determined as if the deposent’
forth in the subpoena shall be attached to or included in the notiglgceof residence, employment or transacting business in person

(b) The court may for cause shown egéaor shorten the time Werethat of the party
for taking the deposition. (4) EXAMINATION AND CROSS-EXAMINATION; RECORD OF

(c) The court may upon motion order that the testimony afE¥AMINATION; OATH; OBJECTIONS. (a) Examination and cross-
depositionbe recordedby other than stenographic means or vigexaminationof deponents may proceed as permitted at the trial.
eotapemeans as provided #5.885.40to 885.47 in which event Theofficer before whom the deposition is to be taken shalthgut
the order shall designate the manner of recording, preserving &@ponendn oath andhall personallyor by someone acting under
filing the deposition and magclude other provisions to assurethe officer’s direction, record the testimony of the depondihie
thatthe recorded testimony will be accuratel trustworthyIfthe  testimonyshall be taken stenographically or\igeotape as pro
orderis made, a party may nevertheless arrange to have a stafiged by ss.885.40to 885.47or recorded by any other means
graphic transcription made at the pastgxpense. orderedin accordance with suk?) (c). If the testimony is taken

(d) The noticeo a party deponent may be accompanied bysaenographicallyi,t shall be transcribed at the request of one of the
request made in compliance witt8§4.09for theproductionof ~Parties. . o .
documentsand tangible things #e taking of the deposition. The  (b) All objections made at time of the examination toghalr
procedureof s.804.09shall apply to the request. ficationsof the oficer taking the depositiorr to the manner of

(e) A party may in the notice name as the deponent a publict%'f'ng it, or to the ewdepce presented, or to _the conduct of any
privatecorporation or a limited liability company or a partnershigarty' and any other objection to the proceedings, shatidted
or anassociation or a governmental agency or a stiteoin an Y the oficer upon the deposition. Upon request of any party
actionarising out of thefficer’s performance of employment andVherethe witnesdas refused to answend with the consent of
designatewith reasonable particularity thenatters on which thecourt, the court may rule by telephone on any objection. The
examinationis requested. The ganization orstate dficer so court's ruling shallbe recorded in the same manner as the testi
namedshall designate one or mordioérs, directors, or manag Mony of the deponent. In the absemte ruling by the court, the
ing agents, or other persons who consent to testify on its beh@yidenceobjected to shall be taken subject to the objections.
and may set forth, for each person designated, the matters or{c) In lieu of participating in the oral examination, parties may
which the person will testify The persons so designated shail teservewritten questions in aealed envelope on the party taking the
tify as to matters known oeasonably available to theganiza- depositionand the party shall transmit the questions to tfieeof
tion. This paragraph does not precludking a deposition by any who shall propound therto the witness and record the answers
otherprocedure authorized by statute or rule. verbatim.

(3) DEPOSITIONS;PLACE OF EXAMINATION. (@) A subpoena  (5) MOTIONTO TERMINATE ORLIMIT EXAMINATION. At any time
issuedfor the taking of a deposition may command the persondaringthe taking of theleposition, on motion of a party or of the
whomit is directed to produce and permit inspection and copyiagponenend upon a showing that the examination is being con
of designated books, papers, documents, or tangible things whiddlstedin bad faith or in such manner as unreasonably to annoy
constituteor contain matters within the scope of the examinati@mbarrassor oppress the deponent or patitye court in which the
permittedby s.804.01 (2) but in that event the subpoena will beactionis pending may order thefigler conducting the examina
subjectto sub.(2) and s804.01 (3) tion to cease forthwith from taking the deposition, or may limit the
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scopeand manner of thiaking of the deposition as provided in Sub.(7) (a) is amended to require thia¢ deposition be served upon the attorney

; ; - ratherthan filed in court. See s. 804.01 (6). [Re Order7efl-86]
s. 804.01 (3) If the order made terminates the examination, Judicial Council Note, 1988:Sub. (4) (b) is amended to allow contact vt

shall be resumed thereafter oniyon the order of the court in courtby telephone to obtain its ruling on any objection, on request of anyautty
which the action is pending. Secti804.12 (1) (clapplies to the with the consent of the court.

awardof expenses incurred in relation to the motion Sub. (8) [created] allowsany person to participate in a deposition by telephone
! uponnotice by any party unless good cause to the contrary is sfRev@rder et

(6) SUBMISSION TO DEPONENT;CHANGES;SIGNING. If requested Jan.1, 1988]

by the deponent or any partwhenthe testimony is fully tran Judicial Council Note, 1990:Sub. (8) is amended to clarify that reasonable
. L . vancenoticeto all participants is required if any participant to a deposition to be
scribedthe deposition shall be submitted to the deponent 'ﬁtenby telephone elects to be present with any other particifdm&.requirement

examinationand shall be read to or by the deponent. Any changesimed primarily at the situation in which one party is in the physical presence of

in form or substance which the deponent desires to make Sha[ﬂﬁ%eponent, while others are not, by allowing others to be present if they choose.
o - . e Order eff. 1-1-91]

entered upon the deposition by th&agn‘r with a statement Of_ t_he A highly placed state fi¢ial who seeks a protectiva@der should not be compelled

reasongjiven by the deponent fanaking them. The deposition to testify on deposition unless a clear showing is made that the deposition is necessary

shallthen be Signed by the deponent, un|es$m§es by stipula to prevent prejudice or injustice. StateBeloit Concrete Stone Cb03 Ws. 2d 506

. - P . i 309N.W.2d 28(Ct. App. 1981).
tion waive the signing or the witness is ill or cannot be foand While not subject to the rules of civil proceduttee department of revensesub

refusesto sign. If the deposition is not signed by the deponerpbenaauthority does not permit it to take possession of subpoenaed records for more
within 30 days after its submissida the deponent, thefafer thanone business dayrhe department may however repeatedly subpoena records
shallsign it and state on the record the fact of the waiver or of il its investigation is completedtate vKielisch,123 Ws. 2d 125365 N.Ww2d
; ; Ct. App. 1985).
illnessor absence of the deponentlee fact of the refusal or fail (Ct-App )
ureto sign together with the reason, if agiwen therefor; anthe . . .
depositionmay then be used as fully as though signed unless 306 Depositions upon written questions. (1) Serv-
amotion to suppress underg04.07 (3) (dthe court holds that 'NG QUESTIONSNOTICE. (&) After commencement of the action,
thereasons given for the refusal or failuresign require rejection €XCePas provided in 804.015 any party may take the testimony
of the deposition in whole or in part. of anyper:son, mcolludlng afpa_rtby deposmonbuponl;/vgttgn quugs

(7) CERTIFICATION AND SERVICEBY OFFICER;EXHIBITS; COPIES; tl?)g?\.aaz p()ero?/titjeend ﬁ]nsggsoo\?lv‘lltﬂgz\?tiidrgﬁzg ?gep:rty d):ap?onent
NOTICE OF SERVC'iCE' (@ Thehperﬁon recording thg tlestimonyk;sh r of an oficer, director or managing agent of a party may be com
certify on the deposition that the witness was duly sworn by t y ;
persfgnand that t%e deposition is a true record ofythe testir)rllo %Iledby noticeto the person to be deposed or his or her attorney

; eetingthe requirements of 804.05 (2) (a) The deposition of
givenby the deponent. The person shall then securelytfseal ; hor5on confined in prison may be taken only by leave of court
depositionin an envelope endorsed with the title of the action arbqf

; o . suchterms as the court prescribes, except when the person
marked“Deposition of(here insert the name of the deponem)seekingto take the deposition is the state ageacyficer to

andshallpromptly serve it upon the attorney requesting thedegﬁhosecustody the prisoner has been committed.

sition or send it by registered or certified mail to the attorney (b) A party desiring to take a deposition upon written questions
requestinghe depositiorand give notice of the service to all par party desiring position upon written quest
shall serve them upon evepther party with a notice stating the

tiesand the court. . .
. . . .nameand address of the person who is to answer them, if known,
(b) 1. Documents and things produced for inspection duriggif the name is not known, a general descriptioficaht to

the examination of the deponent shall, upon the request of & pPaii¥ntify the person or the particular class or group to which the
be marked foidentificationand annexed to and returned with thgersonbelongs, and the name or descriptive title and address of
deposition, and may be inspected and copied byparty except the officer before whonthe deposition is to be taken. A deposi
that: tion upon written questions may be taken gfublic or private
a. The person producirtfje materials may substitute copiegorporationor a limited liability company or a partnership or asso
to be marked for identification, if the persofficaéisto all parties ciation or governmentahgency in accordance with804.05 (2)
fair opportunity to verify the copies by compariseith the origi  (e).
nals;and (c) Within 30 days after the notice and written questions are
b. If the person producing the materials requests their retugerved,a party may serve cross questions ualbother parties.
the officer shall mark them, give each padpn opportunity to Within 10 days after being served with cross questions, a party
inspectand copy them, and return them to the person producimgy serve redirect questions upon all other partiesthiv10
them. daysafter being served with redirect questionpagty may serve

2. The original materials copied or returned under siibd. recrossguestions upoall other parties. The court may for cause
may be used in the same manaenf annexed to and returned witlShownenlage or shorten the time.
the deposition to the court, pending final disposition of the case. (2) OFFICERTO TAKE RESPONSE®ND PREPARERECORD. A copy

(c) Upon payment of reasonable ajes therefqrthe oficer ~ Of the notice and copies of all questions served shaletieered
shallfurnish a copy of the deposition to any party or to the depy the party taking theeposition to the éiter designated in the
nent. notice,who shall proceed promptlin the manner provided by s.

(8) PARTICIPATION BY TELEPHONE. Upon notice by any party 804.04 either personally or by someone acting under tfieco’s

unlessthe court otherwise orders for good cause shown, the deggecgon,to t%k;e the testimon;;_ OféhEimEthidI’l resp:_)nse to the
nent,the reporteror any other person participating in a depositioH"'¢S !IO'?T) an 'Ot predpare, (;tefF %"‘ a:.jert‘r’]e epoil |onupon£ q
underthis section may dso by telephone. Any participant othel®" Ma!l It by registered or certified ma, the party who requeste
thanthe reporter electing to be present with any opfaeticipant it, attaching thereto the copy of the notice and the questions

shall give reasonable notice thereof to the other participants. receivedoy the oficer. o
History: Sup. Ct. Ordei67 Wis. 2d 585665 (1975); Sup. Ct. Ordes7 Ws. 2d (3) Noticeorservice. When the deposition is served upon or

vii (1975);1975 c. 2181979 c. 10, 1983 a189 Sup. Ct. Order130 Ws. 2d xi, xix ~mailedto the requesting partthe person who has recorded the

(1986); Sup. Ct. Orderl41Wis. 2d xiii (1987); Sup. Ct. Ordet58 Ws. 2d xvii i i i i
(1990)'1091 a. 1891903 a, 12, 1097 a. 35133 254 2005 a. 2530074, 97200 testimonyshall promptly give notice thereof to all parties and the

a. 180 court.
Judicial Council Committee’s Note, 1975Subs. (2) (c) and (4) (a) are amended History: Sup. Ct. Orde67 Wis. 2d 585671 (1975)1975 c. 218Sup. Ct. Order
to recognize the Wconsin Rules of Meotape Procedure and to make certainahat 158 Wis. 2d xxv (1990)1993 a. 12, 486, 1997 a. 133
motion to the court is not required prior to taking a videotape deposition. [Re Ordedudicial Council Note, 1990:[Re amendment of (2)] Discovery depositions are
eff. Jan. 1, 1976] no longer required to be filed in court, unless the coudrders. See Supreme Court
Judicial Council Notes, 1986Sub. (3) (b) is amended to conform teeritorial ~ Orderof May 1, 1986.
scopeof deposition notices and subpoenas to the 100—mile provision of Rule 45 (d)Revised sub. (3) conforms practice under this section to s. 804.05 (7). [Re Order
F.R.C.Pas amended in 1985. [Re Ordef &f1-86] eff. 1-1-91]
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804.07 Use of depositions in court proceedings. onewhich might havebeen obviated or removed if presented at
(1) Uske oF peposiTIONS. At the trial or upon théwearing of a thattime.

motionor an interlocutory proceeding, any part or all of a deposi 2. Errors and irregularities occurring at the ashmination
tion, so far as admissible under the ruleewiience applied as in the manner of taking the depositionttie form of the questions
thoughthe witness were then present and testifying, may be usgtnswers, in the oath offiafation, or in the conduct of parties,
againstany party who was presentrmpresented at the taking ofanderrors of any kind which might be obviated, removed, or cured
the deposition or who had reasonable notice thereof, in accoid promptly presentedare waived unless seasonable objection
ancewith any of the following provisions: theretois made at the taking of the deposition.

(a) Any deposition may be used by any pddsythe purpose 3. Objections to the form of written questions submitted
of contradicting or impeaching the testimony of deponent as a wihders.804.06are waived unless servadwriting upon the party
ness. propounding them within the time allowed for serving the

(b) The deposition of a party or of anyone who at the time sficceedingross or other questions and within 5 days after service
takingthe deposition was anfisfer, director or managing agent of the last questions authorized.
or employee or a person designated und€04.05 (2) (e)or (d) Asto completion and return of deposition. Errors and irreg
804.06(1) to testify on behalf o& public or private corporation, ularitiesin the manner in which the testimony is transcribetth@r
limited liability company partnership or association or governdepositionis prepared, signed, certified, sealed, endorsed;trans
mentalagency which is a party may be used by an adverse partigted, filed, or otherwise dealt with by thefioer underss.
for any purpose. 804.05and804.06are waived unless a motion to suppress the

(c) 1. Thedeposition of a witness other than a medical expeftepositionor some part thereof is made with reasongbbenpt
whetheror not a partymay be used by any party for any purposeessafter such defect is, or with due diligence might have been,

if the court finds any of the following: ascertained. o7 W, 24 (1975 ’
. . History: Sup. Ct. Orde67 Wis. 2d 585673 (1975)1975 c. 218Sup. Ct. Order
a. That the witness is dead. 73Wis. 2d xxxi (1976)1983 a. 102Sup. Ct. Order130 Ws. 2d xxix (1986)1993

b. That the witness is atgreater distance than 30 miles frond ]-}fjléli?scgu?\iﬁ Committee’s Note, 1976:Section 804.07 (2)s taken from
the place of trial or hearing, or is out of the state, and will not retu;glrﬁ_c_,j_32 (b). The reference in sub. (2) to “sub. (3) (d)" is changed to read “sub.

beforethe termination of the trial or hearing, unless it appears that(c)” to correspond with subdivision (d) (3) ifRFC.P 32 (b). [Re Ordeeffective

the absence of the witness was procured by the pdryirg the Jan1,1977] _ _
Judicial Council Note, 1986:Sub. (1) (e) is amendedrflect the fact that depesi

deposition. . ) ) tionsneed not be filed except upon order of the court. See s. 804.05 (7) @Jdgre
c. That the witness is unable to attend or testify becauseetf7-1-86] o _ _
age,iliness, infirmity or imprisonment. Undersubs. (2) and (3) (c) 1., a hearsdyjection was not waived by the failure

. . to object at deposition. StreleckiRriremans Ins. Co. of Newai®8 Wis. 2d 464276
d. That the party dééring the deposition has been unable t§.w.2d794(1979).

procurethe attendance of the witness by subpoena. The defendang evidentiary deposition of its doctor expert taken subsequent to the
aintiff's discovery deposition of the doctor didt prevent the plainfifs use of the

e. Upon application and notice, that exceptional CirCUI'Tg:scoverydeposition at trial. Martin.\Richards176 Ws. 2d 339500 N.Ww2d 691
stancesexist that make itlesirable, in the interest of justice andCt. App. 1993).
with dueregard to the importance of presenting the testimony of
witnessesrally in open court, to allow the deposition to be used04.08 Interrogatories to parties. (1) AVAILABILITY; PRO-

2. The deposition of a medical expert may be used by angDURESFORUSE. (&) Except as provided in&04.015 any party
party for anypurpose, without regard to the limitations otherwisgay serve upon any other party written interrogatories to be
imposedby this paragraph. answeredy the party served, af the party served is a public or

(d) If only part of a deposition isfefed in evidence by a payty Privatecorporation or a limited liability company or a partnership
anadverse party may requitiee party to introduce any other parr @nassociation or a governmental agency or a stéteoin an
which ought i fairess to be considered with the ipamoduced, actionarising out of the éicer's performance of employment, by
andany party may introduce any other parts. anyofficer or agent, who shall furnish such informatasnis avail

ableto the party Interrogatories mayithout leave of court, be
servedupon the plaintffafter commencement of the action and
upon any other party with or after service of the summons and
plaintupon that party

(e) Substitution of parties pursuant t@863.10does not déct
theright to use depositions previousgken; and when an action
in any court of the United States or of any state has been dismi

andanother action involving the same subject matter is afterward )
broughtbetween the same parties or their representativescor . () Each interrogatory shall be answered separately and fully

cessorsn interest, all depositions lawfully taken in the forme}? Writing under oath, unless it is objected to, in which event the
actionmay be used in the latter as if originally taken therefor reasonsior objection shall be stated in lieu of an answehe
A answersare to be signed by the person making them, and the
(2) OBJECTIONSTO ADMISSIBILITY. Subject to suli3) (c)and  opiactionssigned by the attorney making them. The party upon
homthe interrogatories have been served shall serve a copy of
: ) > X . reaSi{k answers, and objections if anyithin 30 daysafter the service
which would require the exclusion of the evidence if the Witnesst the interrogatories, except that a defendant may serve answers
werethen present and testifying. or objectionswithin 45 days after service of the summons and
(3) EFFECTOFERRORSAND IRREGULARITIESIN DEPOSITIONS. (@)  complaintupon thadefendant. The court may allow a shorter or
Asto notice. All errors and irregularities in the notice for takingongertime. The party submitting the interrogatories may move
a depositionare waived unless written objection is promptlyor an order under 804.12 (1with respect to any objection to or
servedupon the party giving the notice. otherfailure to answer an interrogatory
(b) Asto disqualification of officer. Objection to taking adepo  (2) Scope:USEAT TRIAL. (a) Interrogatories may relate to any
sition because of disqualification of thefioér before whom it is matterswhich can be inquired into under804.01 (2) and the
to betaken is waived unless made before the taking of the depesisweranay be used to the extent permitted by 604.to 911
tion begins or as soon thereafterthe disqualification becomes  (b) Aninterrogatory otherwise proper is not necessarily ebjec
knownor could be discovered with reasonable diligence.  tionablemerelybecause an answer to the interrogatory involves
(c) Astotaking of deposition. 1. Objections to the competencyan opinion or contention that relates to fact or the application of
of a witness or tthe competengyelevancyor materiality of tes  law to fact, but the court may ordéwat such an interrogatory need
timony are not waived by failure to make them before or duringpt be answeredntil after designated discovery has been-com
thetaking of the deposition, unless the ground of the objectiongketedor until a pretrial conference or other later time.
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(3) OPTIONTO PRODUCEBUSINESSRECORDS. If the answer to an stated. If objection is made to part of an item or categthg part
interrogatory may be determined by examining, auditing, cempdihall be specified. The response may state an objection to a
ing, abstracting, or summarizing party’s business records, requestedorm for producingelectronically stored information.
including electronically stored information, and if the burden df the responding partybjects to a requested form, or if no form
deriving or ascertaining the answer will be substantially the sammsspecified in the request, the party shall state the form or forms
for either partythe respondingarty may answer by: (a) speeify it intends to use.
ing the records that must be reviewed, ifisight detail to enable 2. Unless otherwise stipulated or ordered by the cthese

the interrogating party to locate and identify them as readily as f®cedurespply to producing documents or electronicatiyred
respondingparty could;and (b) giving the interrogating party ainformation:

reasonablepportunity to examine and audit the records and to 5 A party shall produce documents as theykaet in the

makecopies, compilations, abstracts, or summaries. ~usualcourse obusiness or shall ganize and label them to corre

LIPS € QREET M SO (TRRYRC A4 17 sponco the categores i he request T
Judicial Council Note, 2010: The meaning of the term “electronically stored  b. If a request does not specify a form for producing eleetroni

infgrm?tiog(’;ils ggz?g)ripetd Ln thfe Jud"i;:iéll ggg(r;(;il l\éoteffollovvfir:ﬁsv\gtat.§ §?4-0I3-t cally stored information, a party shall produce it in a form or forms

ection804. is taken fromR.C.F . Portions of the Committee Note ; inh it A o i

of the federal Advisory Committee on Civil Rules are pertinent to the scope and which _'t is ordinarilymaintained or in a reasonably usable form

poseof s. 804.08 (3); Special fifulties may arise irusing electronically stored OF forms; and

information, either due to its form or because it is dependent on a particular computer i

system.Rule 33(d) allows a responding party to substitute access to documents (%r C. A. pa_rty need not pmduce the same eIectromcﬂbyed

electronicallystored information fomn answer only if the burden of deriving the INformationin more than one form.

answemwill be substantially the same for either paRyle 33(d) states that a party (C) The party submittinghe request may move for an order
electingto respond to an interrogatory by providing electronically stored information.

mustensure that the interrogating party can locate and identify it “as readily as t43ders.804.12 (1L)with respect to any objection o oth_er failure

the party served,” and that the responding party must give the interrogating patpaespond to the request any part thereof, or any failure to per
“reasonableopportunity to examine, audit, or inspect” theormation. Depending it inspection as requested

onthe circumstances, satisfying these provisions with regard to electrostcaéy C o .
informationmay require the responding party to provide some combination oftechni (3) PERSONSNOT PARTIES. This rule does not preclude an inde
cal support, information on application softwape other assistance. The key quesﬁ%]denfaction against a person not a party for production of-docu

tion is whether such support enables the interrogating party to derive or ascertai . P
answer from the electronically stored information as readily as the responding p ntsand things and permission to enter upon land.

A party that wishes to invoke Rule 33(d) by specifying electronically stored informa History: Sup. Ct. Orde67 Wis. 2d 585678 (1975)1975 c. 2181997 a. 133
tion may be required to provide direct access to its electronic information system,$up. Ct. Order NadD9-01 2010 WI 67, filed 7-6-10, £f1-1-11.
only if that is necessary tofafd the requesting party an adequate opportunity to Judicial Council Note, 2010: Sections 804.09 (1) and (2) are modeled.BnG=P.
deriveor ascertain the answer to the interrogatdmythat situation, the responding 34(a)and (b). Portions of the Committee Nofethe federal Advisory Committee
party’sneed to protect sensitive interestsonfidentiality or privacy may mean that on Civil Rules are pertinent to the scope and purpose of s. 804.09 (1) and (2): Rule
it must derive or ascertain and provide the answer itself rather than invoke Rule 33dija) is amended taonfirm that discovery of electronically stored information
[Re Order efective Jan. 1, 2a1 standson equal footing with discovery of paper documents. cHaage clarifies that
Whenthe cost of discovery was several times greater thaiaime for damages, Rule34 applies to information that is fixed in a tangible form and to information that
a protective order against discovery was appropriatscevit & Mncent, Inc.v. IS stored in a medium from which it can be retrieved and examined. A Rule 34 request
Spacek]102 Wis. 2d 266306 N.W2d 85(Ct. App. 1981). f%r prlgducltl?jn of l“dotcumer}lts" shouéq bfe undte_zrstoocli to edn_comadshei r:espotrﬁseh
: ; ; - shouldinclude, electronically stored information unless discovery in the action has
Wﬁa?%cél\l(leegzig L‘ﬁg&?nﬁgﬁ%@g?&ﬁ%ﬁséﬁ,@?ﬁ rlgau?ensd hgzﬁm\l;i?zz(%renig clearly distinguished between electronically stored information and “documents.”
& GleisnerWis. Law July 2010. ' ' Discoverable information often exists in both paper and electronic form, and the
sameor similar information might exist in both. The itefisted in Rule 34(a) show
diffegegtv;gayg in whicdh information mlay be recclnlrded ordstofred. Images,h for eéample,
; ; might be hard—copy documents or electronically stored information. The wide vari
804.09 PrOdL.ICtlon O.f documents and things and entry ety of computer systems currently in use, and the rapidity of technological change,
upon land for inspection and other purposes. (1) SCOPE. counselagainst a limiting or precise definition of electronically stored information.
A party may serven any other party a request within the Scorj@ule 34(a)(1) is expansive and includes any tyjaeformation that is stored elec

. ; : nically. A common example often sought in discovery is electronic communica
of 5.804.01(2): (a) to produce and permit the requesting party §gns,such as e-mail. The rule covers — either as documentsetecsonically

its representative to inspect, copgst or sample thfollowing  storedinformation — information “stored in any medium,” to encompass future
itemsin the responding party‘possession custody control: 1. developmentén computer technologyRule 34(a)(1) is intended to be broad enough

. . . . __to cover all current types of computer—based information,fexible enough to
any designatediocuments or electronically stored informationgncompasuture changes and developments.

including writings, drawings, graphs, charts, photographs, soundkeferencesisewhere in theules to “electronically stored information” should be
recordingsjmages, and other data or datanpilations stored in understoodo invoke this expansive approach.

f ik i ing Rule 34(b) provides thatmarty must produce documents as they are kept in the
a.ny other med'”m from which mforr_natlon can be ObtaI_BEUeI’ usualcourse of business or musganize andabel them to correspond with the cate
directly or, if necessaryaftertranslation by the responding partygoriesin the discovery requesthe production of electronically stored information
into a reasonably usable fornoy 2. any designated tangibleshouldbe subject to comparable requirements to protect against delibeiraetor

f . f : rtentproduction in ways that raise unnecessary obstacles for the requesting
thlngs,or (b) to permit entry onto de5|gnated land or property pcgjle 34(b) is amended to ensure similar protection for electronically stored irforma

sessear controlled by the respondimpgrty so that the requesting tion.
party may inspect, measure, surypjnotograph, test, or sample Theamendmento Rule 34(b) permits the requesting party to designate the form

; H i ; or forms in which it wants electronically stored information produced. The form of
the property or any de5|gnated ObJeCt or operation on it. productionis more important to the exchange of electronically stored information
(2) ProceDURE. (a) Except aprovided in s804.015 the than ofth;rd—c%)y mfatetr_ials,fetlrl]th%ugh a fparty mfight SDECiffy hl_a;r? copy as Ithe
; - ~rigequestedorm. Specification of the desired form or forms may facilitate the orderly
requestmay without leave of CO_UI"[, be served upon the pld_'ntlft;fficient, and cost—ééctive discovery oélectronicallystored information. The rule
aftercommencement of the action amgon any other party with recognizeshat diferentforms of production may bé appropriate fofefiént types

or after service of the summons and complaint upon that, pady of electronically stored information. Using current technalégyexample, a party

. . . : p mightbe called upon to produce word processing documents, e-mail messages, elec
shall describe with reasonable particularity e#em or category tronic spreadsheets, tfrent image or sound files, and material from databases.

of items to be inspected. The request shall specify a reasonaalgiringthat such diverse types of electronically stored information all be produced

i i i i i in the same form could prove impossible, and even if possible could increase the cost
time, place, and manner of making finspection and performing dburdens of producing and using the informatidhe rule therefore provides that

the_ related acts. The request may_Spe_Cify the form or formsydequesting party may ask for fdifent forms of production for derent typesof
which electronically stored information is to be produced. electronicallystored information.
i Therule doesot require that the requesting party choose a form or forms-of pro
(b) 1. The party L_JpQWhom the request is se_rved shall S€IV&ction. The requesting party may not havpreference. In some cases, the request
awritten response within 30 days after the service of the requesfparty may not know what form the producing party tisesaintain its electroni

exceptthat a defendant maserve a response within 45 days aftegally stored information.

; i he responding party also is involved in determining the form of production. In
serviceof the summons and compla_unt upon that defendant. Tthgwritten response to the production request that Rule 34 requires, the responding
CQurt may allow a sho.rter or longer tlme-. The response shall St%@ﬁtymust state the form it intends to use for producing electronically stored informa
with respect to each item or categdhat inspection and relatedglon Iff thetrheqttiﬁstlng par%_y doesn;)ot SP%F'W asftort_m otr hlf t_h$ respg?dmgbp?rty ?ﬁJECtS

i ; p ‘orm that the requesting party specifies. Stating the intended form before the pro
activities will be permltted as requeSted' unless the requeStd tionoccurs may permit the parties to identify and seek to resolve digmites

objected to, in which event the reasons dbiection shall be the expense and work of the production occurs. A paatyresponds to a discovery
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requesby simply producinglectronically stored information in a form of its choice, Medicalrecords discovery in \&tonsin personahjury litigation. 1974 WLR 524.
withoutidentifying that form in advance of the production in the respoetpgired

by Rule 34(b) runs a risk that the requespiagty can show that the produced form L

is not reasonablysable and that it is entitled to production of some or all of the infoB04.11  Requests for admission. (1) REQUESTFORADMIS-

e O e o o o rcsgn P& E5Pordon. (&) Except as provided in04.015 a parly may serve upon
Theoptionto produce in a reasonably usable form does not mean that a responaﬁg%, other p"?‘”y a vyrltten reque&;lr the admission, for p_urposes
partyis free to convert electronically stored information from the form in which it 9T the pending action onlpf the truth of any matters within the
?rdir%arily maintained to a dérent Lorm }hat m%khi:%Tore ﬁﬁiul} or burden?ohme scopeof 5.804.01 (2)set forth in the request that relatestate
or the requesting party to use the informatioficigitly in the litigation. If the P : :
respondingparty ordinarily maintains the information it is producing in a way thaments_or opinions QﬁaCt or of the appllcatlon of |¢’:_IW IO_ fact,
makesit searchable by electronic means, the information should not be producemmudlng the genuineness afhy documents described in the
ellf%rorr]]l ihat removes or significantly degrades this feature. [Re Orietie¢ Jan. request. Copies of documents shall be served with the request
‘WhatYou Need to Know: New Electronic Discovery Rules. Sankovitz, GreniUnleSSthey hav_e been or ar_e otherwise furmee‘_:hade avail
& GleisnerWis. Law July 2010. ablefor inspection and copyinglhe request mayvithout leave
of court, beservedupon the plaintifafter commencement of the
804.10 Physical and mental examination of parties; actlonandd uponl any other Fr’]awth or after service of the sum
inspection of medical documents. (1) When the mental or Monsand complaint upon that party
physicalcondition, including the blood group or the ability to-pur  (b) Each matter of which an admission is requested bkall
suea vocation, of a party is in issue, the court in which the actisgparatelyset forth. The matter is admitted unless, withinid@s
is pending may ordethe party to submit to a physical, mental offter service of the request, or withsmich shorter or longer time
vocationalexamination. The order may be made on motion f@s the court may allavthe party to whom the request is directed
cause shown angpon notice to all parties and shall specify thgervesupon the party requesting the admissaonritten answer

time, place, manneconditions and scope of the examinationl  Or objection addressed to the matt#gnedby the party or atter
the person or persons by whom it is to be made. ney, but, unless the court shortens the timdefendant shall not

(2) In any action brought to recovelamages for personal berequired to serve answers or objections before the expiddtion

injuries, the court shall also order the claimant, upon such ter#ig days after service of the summons aodhplaint upon the
asare just, to give to the other party or any physician named in fffféndant. If objectionis made, the reasons therefor shall be
order, within a specified time, consent and the right to inspect afyied- The answer shall specifically deny the matter or set forth
X-ray photograph taken in the course of the diagnosis or trelit d€tail the reasons witpe answering party cannot truthfully
mentof the claimant. Theourt shall also order the claimant toAdMitor deny the matterA denial shall fairlymeet the substance
give consent and the right to inspect and copy any hospital,—mégi the requested admission, and when good faith requirea that

cal or other records and reports that are within the scope of discBg"ty aualify an answer adeny only a part of the matter of which
ery under s804.01 (2) anadmission is requested, the party shall specify so muclasf it

is true and qualify or deny the remaindén answering party may
=V - . ot give lack of information or knowledge as a reason for failure
orderedexamination under sufl) or inspection under sul2) 5 aqmit or deny unless tarty states that he or she had made rea
shallbe admitted upon the trial by reference or otherwise ”n|e§§nabldnquiry and that the information known or reacblytain

true copies of all reportprepared pursuant to such examinatio blebv the party is insfitient to enable thearty to admit or den
or inspection and received by such adverse party have been deji ar¥y thc)) (r:tgnsiders that a matter ofpwrr?i/ch an admig Ny

eredt? the other pgréy (t)k: attgrney not latan 10 dla_ys_aft%r the e enrequested presents a genuine issue for trial may ntitaon
reportsare received by the adverse paiyie party claiming dam o nqalone, object to the request; the party psapject to s.

agesshall deliver to the adverse party return for copies of gn4 15(3) deny the matter or set forth reasons why the party can
reportsbased on court-ordered examination or inspection, a trll.@ admit or deny it
A .

copy of all reports of each person who has examined or treated
claimant with respect to the injuries for which damages ar
claimed.

(b) This subsection applies to examinations made by agr

(3) (a) No evidence obtained by an adverse party by a cou

¢) The party who has requested the admissions may move to
eterminethe suficiency of the answers or objections. Unless the
courtdetermines thaan objection is justified, it shall order that an

{of th ” | h t id Shswerbe served. If the court determines that an answentbes
ment of the parties, unless the agreement expresslyides ., \ith this section, it may order either that the matter is
otherwise. This subsection does not preclude discoveryrepart admittedor that an amended answer be served. The cousimay

of an exami”ing physici?hn or thetrt]akintg ?fta deposition of the phig, of these orders, determine that final disposition of the request
sicianin accordance with any other statute. be made at a pretrial conferenoeat a designated time prior to

(4) Upon receipt of written authorization and consent signefla|. Section804.12 (1) (c)applies to the award of expenses
by a person who has been the subject of medical care or treatmggt;rredin relation to the motion.

or in case of théleath of such person, signed by the personal-repre (2) EFFECTOFADMISSION. Any matter admitted under thise

sen’talt.i]yeorhby t?]e bgneficiaryhof an insura;]nce. policy or& the pefion is conclusively established unless the court on motion permits
sonds ! (Ia, the p _ys||C|an odr other person having custo gfamy withdrawalor amendment of the admission. The court may per
medicalor hospital records or reports concerning such care g \yithdrawal or amendment when the presentation of the merits

treatment,shall forthwith permit the person designated in sucfk ie action will be subserved thereby and the party who obtained
authonkz]an_orto |nsp§ctfandhcopy sgchc%rds and reﬁorts. ANY the admission fails to satisfy the court that withdrawal or amend
personhaving custodyt such records and reports who unreasol, il prejudice the party in maintaining the action or defense

ably refuses to comply with such authorization shall be liable the merits. Any admission made by a party under this section
the party seeking the records or reports for the reasonable and RE - 1he purpose dhe pending action only and is not an admis

essarycosts of enforcing the pargytight to discover sion for an ; ; ;

it y other purpose nor may it be used against the party in

19!3:55§rg45$up. Ct. Orde67 Wis. 2d 585680 (1975)1975 c. 2181993 a. 424 any other proceeding.
Although a personal injury claimastcounsel attended a stipulatadependent History: Sup. Ct. Ordei67 Wis. 2d 585682 (1975)1975 c. 2181977¢. 447s.

medicalexamination withoutourt order or the defendasiknowledge, the trial court 21@ 1983 a. 192Sup. Ct. Order N®5-04 191 Ws. 2d, xxi (1995)1997 a. 133

did notabuse its discretion in refusing to limit cross—examination of the physicianThetrial court erred in ruling that requests for admissions were limited to matters

sincethe presence of counsel was not prejudicial and the court order could have giglenied in the pleadings. SchmidQisen,111 Wis. 2d 228330 N.W2d 547

obtainedunderWhanger guidelines. Karl vEmployers Insurance of Msau,78  (1983).

Wis. 2d 284 254 N.W2d 255(1977). Summaryjudgmentcan be based upon a pastfailure to respond to a request for
The trial court may order a claimant to consent to the release and inspectior@@missionseven if an admission would be dispositive of the entire case. Bamloof T

healthcare records and reports of treatment recegivied to the claimed injury if the Riversv. Zimmer 112 Wis. 2d 624334 N.W2d 230(1983).

requesteshowsthat the records may reasonably lead to discovery of admissible evi A negligence claing total value was not a proper subject of a request for admis

denceand the claimant has apportunity to assert physician—patient privilege.sion. Kettner v Milwaukee Mutual Insurance Cd46 Ws. 2d 636431 N.w2d 737

Ambrosev. General Cas. CA56 Ws. 2d 306456 N.W2d 642(Ct. App. 1990). (Ct. App. 1988).
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ﬁ (czgurt maytpgrﬂt,withtdrawal czjf tadgnissiorf if botth statutor){j Condég&r;js under 1. An order that the matters regarding which the order was
sub.(2) are met, but it is not required to do so. A court may consider &g ry - .
of discovery abuse when deciding whether to permit withdrawal or amendmen{Badeor any other des'Qnat?d f.aCtS shall be. takeve es.tab“Shed
admtiﬁsionswen tt¢1tetfe,trr11itr1ir1g ptrEJ'lu?ti]CG ur&delr S@)dand wh?n otherwise e>;ercis for the purposes of the action in accordawié the claim of the
ing the courts authority to control the orderly and prompt processing of a ca: P .
Mucekv. Nationwide Communications, Inc. 2002 Wbp 60,252 Ws. 2d 426643 Sﬁartyobtalnlng the order;
N.W.2d 98, 00-3039 2. An order refusin llow the di ien

The prejudice contemplated by sub. (2) is not simply that a party obtaining the Odde. e LtISd glto. allo td efd sobedient pﬁ!’g./t.to Sm)p?jr‘t
admissionsvould be worse dfvithout the admissions. Prejudice in maintaining theOf OPPOSE designated claims or aetenses, or prohioiting tne dis
action or defense on the merits relates to tHiedlify a party may face in proving its obedientparty from introducing designated matters in evidence;
caseg.g., caused by the unavailability of key witnesses, because of the sedden o i i
to obtain evidence with respect to the questions previously answered dnjntie 3. An order striking out pleadings or pattt@reof, or staying
sions. The fact that a trial must be adjourned, or that the time for discovery mustfpgther proceedings until the order is obeyed, or dismissing the
enlargeddoes not necessarily mean that the non-moving party witirqurfejudice - 3 ! . -
in maintaining the action atefensen the merits. A party will not be prejudiced in actionor proceeding or any part thereof, or rendering a judgment
maintaininga defense on the meritdlifey are placed in the same position they woul i i i .
havebeen in had the admissions not been mistakenly made. LudRetiver 2009 lby dEfaun_ against the dISObedIeI.’lt party; . .
wi 68,3h18[;/\lsd 2d 4f23;1769 N.W2bd 504 071;&?.08 g X . 4. In lieu of any of the foregoing orders or in addition thereto,

It is the burden of the party obtaining issions to demonstrate that witl i i
drawalor amendment of the admissions will prejudice that party in maintaining thé&h order treating as a contempt ,Of court the failure to obey any
defenseon themerits. Under sub. (2), excusable neglect is not a prerequisite for wibrders except an order to submit to a physical, mental or voca
drawalor amendmenf an admission. A court must consider tfeatfupon the lii  tjonal examination
gationand prejudicéo the resisting partyather than focusing on the movin ’ )

excusesor an erroneous admission. LucketBodney 2009 W1 68318 Wis. 2d 423 (b) Inlieu of any of the foregoing ordersioraddition thereto,

769N.W.2d 504 07-0308 the court shall require the party failing to obey the order or the
RequestsFor Admissions in Mgconsin Civil Procedure: Civil Litigatios’ L q party g Yy

Double-Edgedword. Kinsler 78 MLR 625. attorneyadvisingthe party or both to pay the reasonable expenses,

including attorney fees, caused by the failure, unless the court
804.12 Failure to make discovery; sanctions. findsthat the failure was substantially justified or that other cir
(1) MOTION FOR ORDER COMPELLING DISCOVERY. A party upon cumstancesnake an award of expenses unjust_
reasonabl@otice to other parties and all persorisciedthereby (3) EXPENSESONFAILURE TOADMIT. If & party failsto admit the

mayap'p\)/:y _for anlford(eir compellfln? discovery as fOHOWS.: genuinenesof any document or the truth of any matter as
o e e B Aoy Bt oo eguesedinder 5204 11 and f the pary requesiing he admis
P : : p sionsthereafter proves the genuineness of the document or the

or other entity fails to make a designation und&0g..05 (2)e) 4
0r804.06 (1) or a party faildo answer an interrogatory submitted™th of the matterthe requesting party may apply to the court for

unders.804.08 or if a partyin response to a request for inspectiofih O"der requiring the other party pay the requesting party the
submittedunder s804.09 fails torespond that inspection will be 'éasonablexpenses incurred in the making of that proof, includ
permittedas requested or fails to permit inspection as requestétf] reasonable attorney fees. Téeurt shall make the order
the discovering party may move for an order compelling awnlessit finds that (a) the request whsld objectionable pursuant
answer,or a designation, or an order compelling inspection i@ sub. (1), or (b) the admission sought was of no substantial
accordancewith the request. When taking a deposition on orahportancepor (c) the party failing to admitad reasonable ground
examination,the proponent othe question may complete orto believe that he or she migptevail on the mattgor (d) there
adjournthe examination.bef.ore he or she applies for an offler was other good reason for the failure to admit.
Lﬁgﬁeocling()erglgrset\g?ticv%tb?dn ;']nazveh?)l:eonr é%%%%\}eltrgzja%/oq_]naakkeesggg(4) FAILURE OF PARTY TO ATTEND AT OWN DEPOSITIONOR SERVE
motion made pursuant to 804.01 (3) ANSWERS TO INTERROGATORIES OR RESPOND TO REQUEST FOR

. . . INSPECTIONOR SUPPLEMENTRESPONSES. If @ party or an dicer,
(b) Evasive or incomplete answer. For purposes of this subsec party

. ; ; ; - director,or managing agent of a party goerson designated under
:fgﬁsr:lv%\;aswe or incomplete answer is to be treated as a fa'@.l'r§04.05 (2) (epr804.06 (1)to testify on behalf of a party fails

(c) Award of expenses of motion. 1. If the motion is granted, (a) to appear before thefiobr who is to take the pary/deposi

the courtshall, after opportunity for hearing, require the party den. after bemg ;erved W'.tla proper notice, or.(b) to serve
deponentwhose conduatecessitated the motion or the party oRNSWersor objections to interrogatories submltted under s.
attorneyadvising such conduct or baththem to pay to the mev 804.08 after proper service of the interrogatories, or (Qeve
ing party the reasonable expenses incurred in obtainingrtleg @ writtenresponse to a request for inspection submitted under s.
including attorney fees, unless the court finds that the oppositi8A4.09 after proper service of the request, or (d) seasonably to
to the motion was substantially justified tivat other circum supplemenbr amend a response when obligated to do so under s.
stancesnake an award of expenses unjust. 804.01(5), the court in which the action is pending on motion may
2. If the motion is denied, the court shall, after opportunity fanakesuch orders in regard to the failure as are just, and among
hearing,require the moving party or the attorney advisihg others,it may take any actioauthorized under suf®) (a) 1, 2.
motion or both of them to pay to the party or deponent whand3. In lieu of any order or in addition thereto, the court shall
opposedhe motion the reasonable experisesired in 0pposing requirethe party failing to act or the attorney advising the party or
the motion, including attorney fees, unless the court finds that thgth to pay the reasonable expensesjuding attorney fees,
makingof the motion was substantially justified or that other Cilcausedby the failure, unless the codinds that the failure was
cumstancesnakg an award of EXpenses unju.st. . substantiallyjustified or that other circumstances make an award
3. If the motion is granted in part and denied in part, the cot expenses unjust. The failure to act described in this subsection
may apportion the reasonable expenses incurreelaion to the 1\, not he excused on the ground that digeovery sought is
motionamong the parties and persons in a just manner objectionableunless the party failing to act has applied for a pro

(2) FAILURE TOCOMPLY WITH ORDER. (8) Ifa party or an éiter, .. tveorder as provided by 804.01 (3)
director or managing agent of a party or a person designated unger '

$.804.05 (2) (epr804.06 (1L)o testify on behalf of a party fails (4m) FAILURE TO P_ROVIDEELECTRONICALLY STOREDINFORMA-

to obey an order to provide or permit discoyémgluding an order TION. Absent exceptional circumstances, a court may not impose
madeunder sub(1) or 5.804.1Q the court in which the action is Sanctionsunder these rules on a party for failing to provide-elec
pendingmay make such orders in regard to the faihgare just, tronically stored information lost asrasult of the routine, good-
andamong others the following: faith operation of an electronic information system.
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(5) TELEPHONEHEARINGS. Motions under this section may be Thepersonnel commission may not award costs and attorney fees for discovery
motionsfiled against the state under the Fair Employment Acindportation Dept.

heardas prescribed in 807.13 v. Personnel Commissiot76 Ws. 2d 731500 N.W2d 664(1993).

History: Sup. Ct. Orde67 Wis. 2d585 684 (1975),1975 c. 94.3; 1975 c. 200 ‘cati is di i
218 Sup. Ct. Orderl41 Wis. 2d xii (1987),1953 a. 424490, Sup. Ct. Order No. g, @ aPPICaion of eub (3) e discussed. Michael A Bolsrud 78 Ws. 20 137

09-01, 2010 WI 67, filed 7-6-10, &f1-1-11.

Cross-reference: See also $85.11 (5)regarding failure tappear at deposition. Thetrial court erred in not considering other less severe sanctions before dismiss

Judicial Council Note, 1988: Sub. (5) [created] allows discovenotions to be ing an action for failure to comply with a demand for discovery when no bad faith was
herdby 1elanhont comtrarmes. The Ondibagva a1 ey found. Hudson Diesel, Inc..Kenall, 194 Ws. 2d 531535 N:W2d 65(Ct. App.

Judicial Council Note, 2010: Section 804.12 (4mi} taken from RR.C.P37(e). 1999 _
Portionsof the Committee Note of the federal Advisory Committee on Civil Rules A circuit court may impose both non-compensatory and compensatory monetary
arepertinent to the scope and purpose of s. 804.12 (4m): The “routine operations@fctiongor the same conduct. Hurholler, 206 Ws. 2d 335557 N.W2d 429(Ct.
computersystems includes thateration and overwriting of information, often with App. 1996),95-2966 o o .
outthe operatds specific direction or awareness, a feature with no direct counterparA substantiated assertion of privilege is substantial justification for failing to com
in hard—copy documents. Such features are essential to the operatiectwic ~ ply with an order to provide or permit discoveBurnett v Alt, 224 Ws. 2d 72589
informationsystems. N.W.2d 21 (1999),96-3356 ) ) ]
Therule applies to information lost due to the routine operation of an informationCounsel'segregious acts may be imputed to the client. SmiBolde,224 Wis.
systemonly if the operation was in good faith. Good faith in the routine operaticifl 518 592 N.W2d 287(Ct. App. 1998)97-3404
of an information system may involve a pastyitervention to modify or suspend-cer  If the constitution or statutes require proof betbeecircuit court can enter a par
tain features of the routine operation to prevent the loss of information, if that inféicular judgment or ordetthe court cannot enter the judgment or order without the
mationis subject to a preservation obligation. A preservation obligationamisgy  appropriateshowing. The circuit court may determine that a paegtion or inaction
from many sources, includingpmmon lawstatutes, regulations, or a court order inprovidesadequate cause for sanctions against that, futyhat does not allothe
thecase. The good faith requirement . . . meansatpatty is not permitted to exploit courtto dispense with any constitutional or statutory burden of proof that must be sat
the routine operation of an information system to thwart discovery obligations Isfied prior to entering a judgment or ordeievelyn C.R. vTykila S. 2001 WI 10,
allowing thatoperation to continue in order to destroy specific stored information th@aa6 Ws. 2d 1 629 N.w2d 768 00-1739
it is required to preserve. When a party is under a duty to preserve informatiofhe trial court abused its discretion by ordering the defendant in a civitcsuit
becausef pending or reasonably anticipated litigation, intervention in the routirferegoits rights to insurance coverage for punitive damages when the issue of rights
operationof an information system @ne aspect of what is often called a “litigationto insurance coverage was not before the court. Cityest Wlis v WEPCO, 2001
hold.” Among the factors that bear on a partyood faith in the routine operation wi App 226,248 Ws. 2d 10 635 N.W2d 873 99-2944
of an information system are the stepsihey took to comply with a court order in - Whena sanction causes the ultimafemissal of an action, the sanctioned party’
the case or party agreement requiring preservatiapetific electronically stored actionmust be egregious and without clear and justifiable excuse. Egregiousness is
information. ) ) ) ) not synonymous with bad faith. A party can be guiltegfegiousness without acting
The protectionprovided by this rule applies only to sanctions “under these rules bad faith or having its counsel act in bad faith. Sentry Insuramvis, 2001 WI
It does not déct other sources of authority to impose sanctions or rules of profespp 203,247 Ws. 2d 501634 N.W2d 553 00-2427
sionalresponsibility Sub. (4) did not provide authorifgr prohibiting the moving parfyvho had not
Thisrule restricts the imposition of “sanctions.” It does not prevent a court frofailed to cooperate with discovefyom submitting an &flavit of another party to
makingthe kinds of adjustments frequently used in managing discovery if aigartythe action in favor of a motion for summary judgment when the party givingfire af
unableto provide relevant responsive information. For example, a court could or@eivit had failed to appear for a depositionsb@rd party in the action. Daughtry v
theresponding party to produce additional witness for deposition, respond to addi MPC Systems, Inc. 2004 WI App 7872 Ws. 2d 260679 N.W2d 806 02-2424
tional interrogatories, or make similar attempts to provide substitutaiteonatives It is an erroneous exercise of discretion for a circuit court to enter a sanction of dis
for some or all of the lost information. [Re Ordefeefive Jan. 1, 2a] ~ missalwith prejudice, imputing the attornaytonducto the client, if the client is
If imposed solely fofailure to obey a court ordewithout evidence of bad faith blameless.Industrial Roofing Services, Inc. Marquardt, 2007 WI 1299 Wis. 2d
or no merit, sanctions imposed under sub. (2) (a) deny due process. Duldoethv 81, 726 N.W2d 898 05-0189
ShoreBank,75 Ws. 2d 597249 N.w2d 797(1977). Thereis no requirement that conduct must be persistent in order to be egregious.
A defendans failure to produce subpoenaed documents did not relieve the plaitihena defendant in a medical malpractice case destroyed all of his nredinals
tiff of the obligation to make a prima facie case. Paulsen Luinbex. Anderson, in a single act, the magnitude of the loss under the circumstamsesuficient to

91 Wis. 2d 692283 N.W2d 580(1979). constituteegregious conduct. MorrisonRankin, 2007 WI App 18605 Wis. 2d
Althoughthe plaintif failed in the duty to disclose its expsritlentity thedefend 240, 738 N.W2d 588 06—-0980

antfailed to show hardship that would justify excluding the expéestimony Jen It lies within the circuit cour$ discretiorto determine the appropriate procedure

zakev. City of Brookfield,108 Ws. 2d 537322 N.W2d 516(Ct. App. 1982). for deciding factual issues in default judgment cases and that the defaulting party

The court exercised proper discretion in dismissing a claim when the claimatiiereforehas no right of trial by juryThe circuit court did notiolate the defendarst’
failed to provide responsive answers to interrogatories, engaged in dilatory condtight of trial by jury under Art. 1, s. 5 when it denied the defendanttion for a jury
andthere was no justification for their failure to appear and produce documentdret on the issue of damage$he defendant waived its right of trial by jury in the
depositions.Englewood Apartments Partnershidvant & Co119 Wis. 2d 34349  manner set forth in ss. 804.12 and 806.02 by violating the circuit €adiistovery
N.W.2d 716 (Ct. App. 1984). orderand byincurring a judgment by default. RadAMA Securities, Inc. 2008 WI

Althoughthe trial court had no power under sub. (2) (a) 4. to compel an HIV te#§, 310 Ws. 2d 623752 N.W2d 22Q 06—-0813
it did have that power in equitysyring v Tucker 174 Ws. 2d 787498 N.Ww2d 370 What You Need to Know: NeVElectronicDiscovery Rules. Sankovitz, Grenig
(1993). & GleisnerWis. Law July 2010.
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