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Kuesel, Jeffery

To: Kelly, Scott
Subject: RE: LRBs0399/2
Scoft,

| am entering your request. The instructions for the desired changes will probably need to be fleshed out a bit. As
you suggest, some may be covered by the draft or by current law. | will review the situation to see what we now have that
pertains to the concerns you describe. | will get back to you when | am able to reach the draft and investigate the situation
further. '

Jebfery T. Kuagel

Wisconsin Legislative Reference Bureau
P.0. Box 2037

Madison, W1 53701-2037

(608) 266-6778
Jeffery.Kuesel@legis.wisconsin.gov

From: Kelly, Scott

Sent: Wednesday, June 29, 2011 11:05 AM
To: Kuesel, Jeffery

Subject: LRBs(399/2

Hi Jeff —

To re/iterate, I would like LRBs0399/2 drafted as a 2011 piece of Legislation with the following changes:
'/- Removing the “floor” of applicability from $40,000,000 to zero. (this is described on Pg 2 Ln 6 of the LRB

_./\/""ANALYSIS‘)
»  Open subcontractor bidding that provides transparency
<% Requirement that all subcontractors provide a performance and payment bond
~¥ ¢ Adhere to state prompt payment ¥ Ll P -
n * Add ability of state contractors to gain access to WIS Build. |
o

If you have any questions, let me know, and I'll be sure to try to get more information.
Thanks

Scott

Scott Kelly

Senator Van Wanggaard

21st Senate District
(608)266-1832
scott.kelly@legis.wisconsin.gov
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AN ACT to 16.855 (2) (intro.), 16.855 (13) (a), 16.855 (14) (a) and 16.855
(15); and to create 16.855 (14) (ae) and 16.855 (14) (am) to (aq) of the statutes;
relating to: state building contracting and construction procedures and

granting rule-making authority.

k ’ g (Anal lysis by the Legislative Reference Bureau

This substitute-amendment makes ¢ es in state bulldmg contracting and
construction procedures. 711 SSR N, OE)

Currently, with certain exceptions, contracts for construction work on state
construction projects that cost more than [$46;000 must be let by contract to the
lowest responsible bidder and must be preceded by public notice and a public bidding
process. Wisconsin-based bidders are accorded a preference over bidders whose
home governments grant them a preference in making governmental purchases.
Wi in exceptions, if bids are required to be solicited and the estimated cost of
a project exceeds the Department of Administration (DOA) must solicit
single and separate bids on each portion of the work that DOA designates. DOA must
attempt to ensure that 5 percent of the total amount expended for construction work
in each fiscal year is awarded to minority—owned businesses. Contractors must be
granted certain progress payments while a project is underway. With certain
exceptions, if the estimated cost of a project exceeds%l—m@ the project is subject
to approval of the Building Commission. ’

)
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permlts DOA either to 1) sohc1t oth smgle and ggw i

- work it designates; or 2) SOllClt only single bids = / ff‘m‘*@ L},’
on all divisions of the work that DOA desi also -, +, '
permlts DOA to utilize another contracting procedure to construct any project called , +
“construction-manager—at-risk cont icting” for-eny-prefeet-having-amestimeted. G ol ' o
; Under the\construction- —manager-at-risk contracting ¥ ven i Lt
procedure, DOA hires a condtruction mzﬁ*\ager to provide préXconstruction services é ¢
and to manage the construction process. Thke construction manager must solicit bids Gidf s
N all work on a project unless the manager‘submits a bid for a portion of the work.
\ They substitute—amerndmermnt also permits DOA to prescribe, by rule, additional [g lt
contracting procedures not specified in current kaw or in the ute
may utilize for any project. ‘
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contracting procedure in which it solicits only single\bids/on all divisions of the wor
(single prime contracting): 1) the prime contractor musf submit to DOA the names
of the subcontractors that are proposed to be retained; ) the prime contractor must - j )

to DOA afeach “"“hncod subcertractor's auruty rorobratrrarbomnd-¢
erformance o d1v151on of the work

the prime contractor muft submit progress payment requests to DOA and must
- promptly pay the subcoritractors for their proportionate share of the work when a

¢~ [ , payment is received from DOA; and 4}-refainages from Subcontractors must be § j
&c»‘“ﬂo} B { limited to their proportionate share of the work. In addition, the /o

L is v amendmaent provides that when DOA uses the single prime contracting procedure oy //
by A ¢ to construct a prOJect DOA must ensure that each subcontractor has access to the

Z, it elements of the pr(yect information available to the prime contractor that are

g £ required for the subcontractor to effectively participate in the project.
“Eh / tg& Under all of the proposed new contracting procedures, as well as any other
ot Uﬁ‘f procedures prescribed by DOA, DOA must advertise for and solicit bids on all or any

"tﬁ " portion of tHe work it designates and comply with all other laws governing
: ’61; SANST constructigh procedures, except that DOA may provide, by rule, that any of these
ST find laws dg” not apply to a specific project that is constructed using the

::;‘ NG L .wconstodction-manager—at-risk procedure, and except that, as currently provided,

oA fthe ~Building Commission may waive compliance with any of these laws for
9 coﬁstructlon of a specific project.

) Currently, with certain exceptions, a bidder on a contract for a state project

need not submit with its bid a list of the subcontractors to be used on the project, but

/ DOA may require a list of the subcontractors to be submitted before the contract is__ b / /
aun d awarded. This substitute-amrendment({permits DOA to require each bidder on a state
?)@ }W,c»,,, " project to submit with its bid a list of its subcontractors to be used on the project.
r‘()(
e

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: A o A 22
qf able J‘sf’/f by U W dipntin Pt 5 J

1 SEcTION 1. 16.855 (2) (intro.) of the statuteslis amended to read:
' /
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SEcTION 1

v Vv v W
16.855 (2) (intro.) Except as provided in subs. (10) and (14) (ae). (am). and (ao)

and except for projects authorized junder s. 16.858, whenever the estimated
. 50,000 < pladn\
construction cost of a project exceed Mor if less and in the best interest of the

state, the department shall:
v
SECTION 2. 16.855 (13) (a) of the statutes is amended to read:
16.855 (13) (a) -A- The department may require each person who submits a bid

to provide a list of the major subcontractors shall-net-berequired-to-be submitted,

as designated by the department in its solicitation documents, for work to be

v
performed with the person’s bid. The Except as provided in sub. (14) (ae) 2., the

department may also require the each prime contractor to submit in writing the

names of prospective subcontractors for the department’s approval before the aware%\L \;\
v

of a contract to the prime contractor. airaent S E’”‘u 7t 'u ’,(' ¢ 7 {“
FNE o fe ‘;V“ f v“h = &LL‘V.QT;.J;;‘, ek 4 Fon? ] j@’; "“ % C‘T‘NS Wﬁ»@ W} L pariure
SECTION 3.7 16. 855 (14) (a) of the statutes is amended to read: 5"*"\;’ oS d‘P
\Jm”u ¢ 1'{( (M“
16.855 (14) (a) If a project requires prior approval of the building commission -
éa

under s. 13.48 (10) (a) and or bids are required to be solicited under sub. t]}.e
a.&’f!

department shall-take may solicit both single bids and separate bids on any division ,

o U

. *&Cu?; E »f
of the work that it designates—I-a-project-does-not-require-priorapproval-of the 0_% feesl
AU F TR

.l" =. RTRTA - ‘: . are -. .. ‘= --. AWRYS =-. altala wé{
e,

' . A lr‘))é?“r
"@Q‘q/{;" }wérm /J o

work-that-it-designates or may solicit only single bids on all divisions of the work. 4o

If the department awards contracts by the division of work, the department shall /M\{ 1

award the contracts accordlng to the division of work selected {'or bidding. Except& / o
v M & plain (e dgg”gg}

as provided in pars. (am! and (ao) and sub. (10m) (g}, the department shall award all ™ (9”;{ L
£ o

contracts to the lowest qualified responsible bidder or bidders that result in the —

lowest total construction cost for the project.
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SECTION 4

SECTION 4. 16.855 (14) (ae) of the statutes is credfed to read:

16.855 (14) (ae) 1. In this parag\r/aph:

a. “Base bi‘g" means the bid of a prime contractor for all work to be performed
on a project submitted in accordance with the solicitation, excluding any alternatives
or options.

b. “Single prime/contracting" means a contracting procedure in which the
departm‘ént solicits only single bids on all divisions of the work on a project.

2. If the departme‘;lt elects to use single prime contracting for the construction
of a project, ‘the department shall set forth the divisions of the work in the
solicitation. The departmza/nt shall also enforce the following requirements:

a. Each bidder shall submit in writing the names of the subcontractors who are
proposed to be retained to perform services required under the base b‘/id for each
division of the work specified by the departr\r(ent together with the amount to be paid
by the prime contractor to each subcontractor. No modification may be made in the
submission unless the departmen\{ permits a modification. The departmle/nt may
permit a modification after the opening of bids but prior to execution of the contract
with the prime contractor.

b. For each subcontractor that is enumerated by the prime contractor, the

prime contractor shall provide to the departme;nt

a bond} that-grararrtees performance of division of the work s-a-lyeet.tn

; » f
A Sove ™ (Mrﬂ“}" iy, L{‘(Q’hoa (00t ety T O ijv‘?’@”*'f’f@ j:i f}f f*?"bﬂ"‘"

5>/

LA’ ; \5 f ﬂ/}{% -
ytim-department) o The ;;4\ on .

c. The prime contractor shall submit progress payment requests to tﬁéw

department for each period designated by the department and upon recelvmg each

'd

W accordarce. vt <, (6 )Zé’(&ﬂ}

progress payment shall pay each subcontractor for its division of the wor&pmmpﬂ—yj
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d. In making payments to each subcontractor, the prime contractor shall limit
the amount of any retainage to the proportionate share of the retainage under sub.
(19)Vthat is attributable to the subcontractor’s division of the work.

e. The prime contractor shall promptly pay each subcontractor for any
retainage when the work contracted to that subcontractor is completed to the
satisfaction of the departn‘l/ent.

3. If the department elects to use single prime cor?cracting for the construction
of a project, the departmgnt shall ensure that each subcontractor has access to the
elements of the project information available to the prime contractor that are
required for the subcontractor to effectively participate in execution of the project.

SECTION 5. 16.855 (14) (am) to (aq) of the statutes are created to read:

16.855 (14) (am) 1. In this paragra]{h, “construction—-manager—at-risk
contracting” means a contracting procedure in which a person is selected by the
department to act as a construction manager for a project; to provide
pre+construction services during the design phase of the project; and to manage the

—
construction process, which includes, but is not limited to, supervision of public
notice and bidding for construction work on the project, contracting for construction
work required to be performed on the project, compliance with all terms and
conditions of applicable collective bargaining agreements, if any, and assumption of
responsibility for the project's cost, completion schedule, and workmanship of
construction.
v ,

2. As an alternative to the procedures under par. (a), the department may

utilize construction—maﬂager—at—risk contracting to construct a project heviag an—

€™ The department shall prescribe, by rule, the

specific procedures to be used by the department for projects constructed using
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SECTION 5

construction—manager—at-risk contracting. A rule promulgated under this
v
v
subdivision may provide that any provision of this section does not apply to a project

constructed in accordance with the procedures prescribed in the rule.

3. When the department elects to utilize construction-manager—at-risk
contracting to construct a project, the construction manager shall solicit bids on all
work on the project in the manner prescribed under this subsecl;ion unless the
construction manager elects to submit a bid to perform a portion of the work. In that
case, the department shall solicit bids for that portion of the work in accordance with
procedures prescribed by rule.

(an) The department may prescribe, by rule, additional contracting procedures
not enumerated in this subsé/ction that the department may utilize to construc£ any
project that requires approval of the building commission under s. 13.48 (10) (a).

(a0) On any project constructed under a procedure identified in or prescribed

v

under par. (ae), (am), or (an), the department shall comply with all provisions of this
v

v ‘
section unless the building commission waives compliance under s. 13.48 (19), or a
v

rule promulgated under par. (am) provides for an alternative procedure.

v
(ap) The department shall define, by rule:
v

1. Any specific contracting procedures not specified in par. (ae) that prime
contractors must use when the department elects under par. (aa/to solicit only single
bids on all divisions of the work on a project to provide protections to major
subcontractors.

2. The specific cont;acting procedures identified in or authorized to be

Vv

prescribed under pars. (am) and (an) and how they will be applied to construction

projects.
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3. The criteria that will be applied to the selection of the contracting procedure
v
that will be utilized by the department on a particular project.

v
4. The selection process that the department will use to select a contractor for

any contracting procedure to be utilized on a project other than the procedures
v
identified in par. (a).
v
5. The procedures that the department will use to solicit bids for any portion

of the work on a project in which the construction manager at risk for the project
elects to submit a bid to perform the portion of the work.
v
(aq) The department may define, by rule, the criteria that will be applied to the

selection of a contracting procedure for a project when the building commission
v

waives any provision of this section to permit the use of innovative types of design
v

and construction processes under s. 13.48 (19).

S
SECTION 6. 16.855 (15) of the statutes is amended to read:

16.855 (15) The department shall promulgate rules to implement the
v
advertising and award of contracts under sub. (1).

SecTION 7. Initial applicability.
4 ’ v v v v
(1) The treatment of section 16.855 (2) (intro.), (13) (a), (14) (a), (ae), and (am)

v

to (aq), and (15) of the statutes first applies with respect to contracts for services or
v’
construction work entered into on the effective date of this subsection.

(END)

D-fost—
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Senator Wanggaard:

I will be out of the office until August 3 and have been unable to reach Tim Hoven
regarding the language to enhance access to WisBuild Initiative projects. I have
therefore prepared this preliminary draft to allow you to review the other proposed
changes. When I return, I will add the WisBuild language.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778
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July 28, 2011

Senator Wanggaard:

I will be out of the office until August 3 and have been unable to reach Tim Hoven
regarding the language to enhance access to WisBuild Initiative projects. I have
therefore prepared this preliminary draft to allow you to review the other proposed
changes. When I return, I will add the WisBuild language.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778
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(intro.), 16.855 (13) (a), 16.855 (14) (a) and 16.855

(15); and to create 16.855 (14) (ae) and 16.855 (14) (am) to (aq) of the statutes;
relating to: state building contracting and construction procedures and

granting rule-making authority.

Analysis by the Legislative Reference Bureau

This bill makes changes in state building contracting and construction
procedures.

Currently, with certain exceptions, contracts for construction work on state
construction projects that cost more than $50,000 must be let by contract to the
lowest responsible bidder and must be preceded by public notice and a public bidding
process. Wisconsin-based bidders are accorded a preference over bidders whose
home governments grant them a preference in making governmental purchases.
With certain exceptions, if bids are required to be solicited and the estimated cost of
a project exceeds $185,000, the Department of Administration (DOA) must solicit
single and separate bids on each portion of the work that DOA designates. DOA must
attempt to ensure that 5 percent of the total amount expended for construction work
in each fiscal year is awarded to minority-owned businesses. Contractors must be
granted certain progress payments while a project is underway. With certain
exceptions, if the estimated cost of a project exceeds $185,000, the project is subject
to approval of the Building Commission.

The bill permits DOA either to: 1) solicit both single and separate bids on any
division of the work it designates; or 2) solicit only single bids on all divisions of the




2011 - 2012 Legislature -2 - LRB-2322/P1
JTK:kjf:rs

work that DOA designates. The bill also permits DOA to utilize another contracting
procedure to construct any project called “construction-manager-at-risk
contracting”. Under the construction-manager-at-risk contracting procedure,
DOA hires a construction manager to provide preconstruction services and to
manage the construction process. The construction manager must solicit bids for all
work on a project unless the manager submits a bid for a portion of the work. The
bill also permits DOA to prescribe, by rule, additional contracting procedures not
specified in current law or in the bill that DOA may utilize for any project.

The bill provides the following when DOA uses a contracting procedure in
which it solicits only single bids on all divisions of the work on a project (single prime
contracting): 1) the prime contractor must submit to DOA the names of the
subcontractors that are proposed to be retained; 2) DOA must require the prime
contractor to solicit bids from subcontractors who will perform any division of the
work on the project designated by DOA and to award each subcontract to the lowest
qualified responsible bidder; 3) the prime contractor must provide to DOA a bond
issued by a surety company authorized to do business in this state guaranteeing
performance of and payment for the division of the work; 4) the prime contractor
must submit progress payment requests to DOA and must promptly pay the
subcontractors for their proportionate share of the work when a payment is received
from DOA; and 5) retainages from subcontractors must be limited to their
proportionate share of the work. In addition, the bill provides that when DOA uses
the single prime contracting procedure to construct a project, DOA must ensure that
each subcontractor has access to the elements of the project information available to
the prime contractor that are required for the subcontractor to effectively participate
in the project.

Under all of the proposed new contracting procedures, as well as any other
procedures prescribed by DOA, DOA must advertise for and solicit bids on all or any
portion of the work it designates and comply with all other laws governing
construction procedures, except that DOA may provide, by rule, that any of these
laws do not apply to a specific project that is constructed using the
construction-manager-at-risk procedure, and except that, as currently provided,
the Building Commission may waive compliance with any of these laws for
construction of a specific project.

Currently, with certain exceptions, a bidder on a contract for a state project
need not submit with its bid a list of the subcontractors to be used on the project, but
DOA may require a list of the subcontractors to be submitted before the contract is
awarded. This bill permits DOA to require each bidder on a state project to submit
with its bid a list of its subcontractors to be used on the project.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SECTION 1

v
SECTION 1. 16.855 (2) (intro.) of the statutes, as affected by 2011 Wisconsin Act

32, is amended to read:

16.855 (2) (intro.) Except as provided in sybs. (10) and (14) (ae), (am), and (ao)
and except for projects authorized under s. 16.858, whenever the estimated
construction cost of a project exceeds $50,000, or if less and in the best interest of the
state, the department shall:

v
SECTION 2. 16.855 (13) (a) of the statutes is amended to read:

16.855 (13) (a) -A- The department may require each person who submits a bid

to provide a list of the major subcontractors shall net-be required-to-be submitted,

i by the department in i licitation ments, for wor

performed with the person’s bid. The Except as provided in sub. (14) (ae) 2., the
department may also require the each prime contractor to submit in writing the
names of prospective subcontractors for the department’s approval before the award

of a contract to the prime contractor. The department shall require each prime

contractor to solicit bids from subcontractors who will perform anv division of the

work on a project designated by the department and to award each subcontract to the

lowest qualified responsible bidder.
v
SECTION 3. 16.855 (14) (a) of the statutes is amended to read:

16.855 (14) (a) If a project requires prior approval of the building commission

under s. 13.48 (10) (a) and or bids are required to be solicited under sub. (2), the

department shall take may solicit both single bids and separate bids on any division

of the work that it designates-—If-a-projeet-does-not-require prior-approval of the

work-that-it-designates or may solicit only single bids on all divisions of the work.
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SECTION 3
If the department awards contracts by the division of work, the department shall
award the contracts according to the division of work selected for bidding. Except
as provided in pars. (am) and (ao) and sub. (10m) (am), the department shall award
all contracts to the lowest qualified responsible bidder or bidders that result in the
lowest total construction cost for the project.

SECTION 4. 16.855 (14) (ae) of the staétes is created to read:

16.855 (14) (ae) 1. In this paragraph:

a. “Base bid” means the bid of a prime contractor for all work to be performed
on a project submitted in accordance with the solicitation, excluding any alternatives
or options.

b. “Single prime contracting” means a contracting procedure in which the
department solicits only single bids on all divisions of the work on a project.

2. Ifthe department elects to use single prime contracting for the construction
of a project, the department shall set forth the divisions of the work in the
solicitation. The department shall also enforce the following requirements:

a. Each bidder shall submit in writing the names of the subcontractors who are
proposed to be retained to perform services required under the base bid for each
division of the work specified by the department together with the amount to be paid
by the prime contractor to each subcontractor. No modification may be made in the
submission unless the department permits a modification. The department may
permit a modification after the opening of bids but prior to execution of the contract
with the prime contractor.

b. For each subcontractor that is enumerated by the’ prime contractor, the

prime contractor shall provide to the department a bond issued by a surety company
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SECTION 4

authorized to do business in this state guaranteeing performance of and payment for
the division of the work to be performed by the subcontractor.

c. The prime contractor shall submit progress payment requests to the
department for each period designated by the department and upon receiving each
progress payment shall pay each subcontractor for its division of the work in
accordance with s. 16.528 (2m).

d. In making payments to each subcontractor, the prime contractor shall limit
the amount of any retainage to the proportionate share of the retainage under sub.
(19) that is attributable to the subcontractor’s division of the work.

e. The prime contractor shall promptly pay each subcontractor for any
retainage then the work contracted to that subcontractor is completed to the
satisfaction of the department.

3. If the department elects to use single prime contracting for the construction
of a project, the department shall ensure that each subcontractor has access to the
elements of the project information available to the prime contractor that are
required for the subcontractor to effectively participate in execution of the project.

SECTION 5. 16.855 (14) (am) to (aqg) of tﬁe statutes are created to read:

16.855 (14) (am) 1. In this paragraph, “construction-manager-at-risk
contracting” means a contracting procedure in which a person is selected by the
department to act as a construction manager for a project; to provide preconstruction
services during the design phase of the project; and to manage the construction
process, which includes, but is not limited to, supervision of public notice and bidding
for construction work on the project, contracting for construction work required to

be performed on the project, compliance with all terms and conditions of applicable
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SECTION 5
collective bargaining agreements, if any, and assumption of responsibility for the
project’s cost, completion schedule, and workmanship of construction.

2. As an alternative to the procedures under par. (a), the department may
utilize construction-manager-at-risk contracting to construct a project. The
department shall prescribe, by rule, the specific procedures to be used by the
department for projects constructed using construction-manager-at-risk
contracting. A rule promulgated under this subdivision may provide that any
provision of this section does not apply to a project constructed in accordance with
the procedures prescribed in the rule.

3. When the department elects to utilize construction-manager-at-risk
contracting to construct a project, the construction manager shall solicit bids on all
work on the project in the manner prescribed under this subsection unless the
construction manager elects to submit a bid to perform a portion of the work. In that
case, the department shall solicit bids for that portion of the work in accordance with
procedures prescribed by rule.

(an) The department may prescribe, by rule, additional contracting procedures
not enumerated in this subsection that the department may utilize to construct any
project that requires approval of the building commission under s. 13.48 (10) (a).

(ao) On any project constructed under a procedure identified in or prescribed
under par. (ae), (am), or (an), the department shall comply with all provisions of this
section unless the building commission waives compliance under s. 13.48 (19), or a
rule promulgated under par. (am) provides for an alternative procedure.

(ap) The deparfment shall define, by rule:

1. Any specific contracting procedures not specified in par. (ae) that prime

contractors must use when the department elects under par. (a) to solicit only single
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SECTION 5

bids on all divisions of the work on a project to provide protections to major
subcontractors.

2. The specific contracting procedures identified in or authorized to be
prescribed under pars. (am) and (an) and how they will be applied to construction
projects.

3. The criteria that will be applied to the selection of the contracting procedure
that will be utilized by the department on a particular project.

4. The selection process that the department will use to select a contractor for
any contracting procedure to be utilized on a project other than the procedures
identified in par. (a).

5. The procedures that the department will use to solicit bids for any portion
of the work on a project in which the construction manager at risk for the project
elects to submit a bid to perform the portion of the work.

(aq) The department may define, by rule, the criteria that will be applied to the
selection of a contracting procedure for a project when the building commission
waives any provision of this section to permit the use of innovative types of design
and construction processes under s. 13.48 (19).

SECTION 6. 16.855 (15) of the statc/utes is amended to read:

16.855 (15) The department shall promulgate rules to implement the

advertising and award of contracts under sub. (1).

SECTION 7. Initial applicability.

(1) The treatment of section 16.855 (2) (intro.), (13) (a), (14) (a), (ae), and (am)
to (aq), and (15) of the statutes first applies with respect to contracts for services or
construction work entered into on the effective date of this subsection.

(END)
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AN ACT 10 amend 16 855 (2) (intro.), 16.855 (13) (a), 16.855 (14) (a) and 16.855

(15); and fo create 16.855 (14) (ae) and 16.855 (14) (am) to (aq) of the statutes; relating to: state
building contracting and construction procedures and granting rule-making authority.

Analysis by the Legislative Reference Bureau
This bill makes changes in state building contracting and construction procedures.

Currently, with certain exceptions, contracts for construction work on state construction
projects that cost more than $50,000 must be let by contract to the lowest responsible bidder and
must be preceded by public notice and a public bidding process. Wisconsin—based bidders are
accorded a preference over bidders whose home governments grant them a preference in making
governmental purchases. With certain exceptions, if bids are required to be solicited and the
estimated cost of a project exceeds $185,000, the Department of Administration (DOA) must
solicit single and separate bids on each portion of the work that DOA designates. DOA must
attempt to ensure that 5 percent of the total amount expended for construction work in each fiscal
year is awarded to minority—owned businesses. Contractors must be granted certain progress
payments while a project is underway. With certain exceptions, if the estimated cost of a project
exceeds $185,000, the project is subject to approval of the Building Commission.

The bill permits DOA either to: 1) solicit both single and separate bids on any division of
the work it designates; or 2) solicit only single bids on all divisions of the work that DOA
designates. The bill also permits DOA to utilize another contracting procedure to construct any
project called “construction—manager—at-risk contracting”. Under the
construction—manager—at-risk contracting procedure, DOA hires a construction manager to
provide preconstruction services and to manage the construction process. The construction
manager must solicit bids for all work on a project unless the manager submits a bid for a portion
of the work. The bill also permits DOA to prescribe, by rule, additional contracting procedures
not specified in current law or in the bill that DOA may utilize for any project.




The bill provides the following when DOA uses a contracting procedure in which it
solicits only single bids on all divisions of the work on a project (single prime contracting): 1)
the prime contractor must submit to DOA the names of the subcontractors that are proposed to be
retained; 2) DOA must require the prime contractor to solicit bids from subcontractors who will
perform any division of the work on the project designated by DOA and to award each
subcontract to the lowest qualified responsible bidder; 3) the prime contractor must provide to
DOA a bond issued by a surety company authorized to do business in this state guaranteeing
performance of and payment for the division of the work; 4) the prime contractor must submit
progress payment requests to DOA and must promptly pay the subcontractors for their
proportionate share of the work when a payment is received from DOA; and 5) retainages from
subcontractors must be limited to their proportionate share of the work. In addition, the bill
provides that when DOA uses the single prime contracting procedure to construct a project,
DOA must ensure that each subcontractor has access to the elements of the project information
available to the prime contractor that are required for the subcontractor to effectively participate
in the project.

Under all of the proposed new contracting procedures, as well as any other procedures
prescribed by DOA, DOA must advertise for and solicit bids on all or any portion of the work it
designates and comply with all other laws governing construction procedures, except that DOA
may provide, by rule, that any of these laws do not apply to a specific project that is constructed
using the construction—manager—at-risk procedure, and except that, as currently provided, the
Building Commission may waive compliance with any of these laws for construction of a
specific project.

Currently, with certain exceptions, a bidder on a contract for a state project need not
submit with its bid a list of the subcontractors to be used on the project, but DOA may require a
list of the subcontractors to be submitted before the contract is awarded. This bill permits DOA
to require each bidder on a state project to submit with its bid a list of its subcontractors to be
used on the project.

The people of the state of Wisconsin, represented in senate and assembly, do enact as follows:




BILL

Section 1. 16.855(1) of the statutes is amended to read:

16.855 (1) The department shall let by contract to the lowest qualified responsible bidder
all construction work when the estimated construction cost of the project exceeds $50,000, except for
construction work authorized under s. 16.858 and except as provided in sub. (10m), (14 am) or s.
13.48 (19). If a bidder is not a Wisconsin firm and the department determines that the state, foreign
nation or subdivision thereof in which the bidder is domiciled grants a preference to bidders
domiciled in that state, nation or subdivision in making governmental purchases, the department shall
give a preference over that bidder to Wisconsin firms, if any, when awarding the contract, in the
absence of compelling reasons to the contrary. The department may enter into agreements with

states, foreign nations and subdivisions thereof for the purpose of implementing this subsection.

SECTION 2. 16.855 (2) (intro.) of the statutes, as affected by 2011 Wisconsin Act 32,is
amended to read:

16.855 (2) (intro.) Except as provided in subs. (10) and (14) (ae), (am), and (a0) and except
for projects authorized under s. 16.858, whenever the estimated construction cost of a project exceeds
$50,000, or if less and in the best interest of the state, the department shall:

SECTION 3. 16.855 (13) (a) of the statutes is amended to read:
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department’s approval before the award of a contract to the prime contractor. The department shall
require the bidder, to solicit bids from subcontractors who will perform any division of the work on a
project designated by the department and to award each subcontract to the lowest qualified
responsible bidder.

SECTION 4. 16.855 (14) (a) of the statutes is amended to read:

16.855 (14) (a) If a project requires prior approval of the building commission under s. 13.48
(10 (a) and or bids are required to be solicited under sub. (2), the department shat-take may solicit

both single bids and separate bids on any division of the work that it designates—-a-preject-does-not

werk-that-it-designates or may solicit only single bids on all divisions of the work.

BILL

If the department awards contracts by the division of work, the department shall award the contracts

' according to the division of work selected for bidding. Except as provided in pars. (am) and (ao) and

sub. (10m) (am), the department shall award all contracts to the lowest qualified responsible bidder

or bidders that result in the lowest total construction cost for the project.

SECTION 5. 16.855 (14) (ae) of the statutes is created to read:
16.855 (14) (ae) 1. In this paragraph:
a. “Base bid” means the bid of a prime contractor for all work to be performed on a project

submitted in accordance with the solicitation, excluding any alternatives or options.

»

-
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b. “Single prime contracting” means a contracting procedure in which the department solicits
only single bids on all divisions of the work on a project.

2. If the department elects to use single prime contracting for the construction of a project,
the department shall set forth the divisions of the work in the solicitation. The department shall also
enforce the following requirements:

a. Each bidder shall submit in writing the names of the subcontractors who are proposed to be
retained to perform services required under the base bid for each division of the work specified by
the department together with the amount to be paid by the prime contractor to each subcontractor. No
modification may be made in the submission unless the department permits a modification. The

department may permit a modification after the opening of bids but prior to execution of the contract

with the prime contractor.

¢. The prime contractor shall submit progress payment requests to the department for each
period designated by the department and upon receiving each progress payment shall pay each
subcontractor for its division of the work in accordance with s. 16.528 (2m).

d. In making payments to each subcontractor, the prime contractor shall limit the amount of
any retainage to the proportionate share of the retainage under sub.

(19) that is attributable to the subcontractor’s division of the work.




¢. The prime contractor shall promptly pay each subcontractor no later than seven days after

. {Deleted: for

the prime contractors receipt of payment, the amount to which the subcontractor is entitled Jncluding -~

any
retainage when the work contracted to that subcontractor is completed to the satisfaction of the
department.

3. If the department elects to use single prime contracting for the construction of a project,
the department shall ensure that each subcontractor has access to the elements of the project
information available to the prime contractor that are required for the subcontractor to effectively
participate in execution of the project.

SECTION 6. 16.855 (14) (am) to (aq) of the statutes are created to read:

16.855 (14) (am) 1. In this paragraph, “construction—manager—at—risk contracting” means a
contracting procedure in which a person is selected by the department to act as a construction
manager for a project; to provide preconstruction services during the design phase of the project; and
to manage the construction process, which includes, but is not limited to, supervision of public notice
and bidding for construction work on the project, contracting for construction work required to be
performed on the project, compliance with all terms and conditions of applicable

..‘6_

collective bargaining agreements, if any, and assumption of responsibility for the project’s cost,
completion schedule, and workmanship of construction.

2. As an alternative to the procedures under par. (a), the department may utilize
construction—manager—at—risk contracting to construct a project. The department shall prescribe, by
rule, the specific procedures to be used by the department for projects constructed using

construction—manager—at—risk contracting. A rule promulgated under this subdivision may provide




that any provision of this section does not apply to a project constructed in accordance with the
procedures prescribed in the rule.

3. When the department elects to utilize construction—manager—at-risk contracting to
construct a project, the construction manager shall solicit bids on all work on the project in the
manner prescribed under this subsection unless the construction manager elects to submit a bid to
perform a portion of the work. In that case, the department shall solicit bids for that portion of the

work in accordance with procedures prescribed by rule._The department shall also enforce the

following requirements;

a. Within a reasonable time after the construction-manager-at-risk’s receipt of bids,

tabulations of all bids received and subcontract award results shall be provided to the department.

and the department shall make such tabulations available for public inspection.

b. The construction-manager-at-risk shall award all contracts to the lowest qualified
responsive bidder, unless the construction-manager-at-risk recommends and the department concurs

that it is in the state’s best interest to contract with a subcontractor other than the lowest bidder.

c. The construction-manager-at-risk shall provide the subcontract forms of agreement within

the bidding documents.

d. The construction—manager—at-risk shall submit progress payment requests to the

department for each period designated by the department and upon receiving each progress payment

shall pay each subcontractor for its division of the work in accordance with s. 16.528 (2m).

e. In making payments to each subcontractor, the construction—manager—at—risk shall limit
the amount of any retainage to the proportionate share of the retainage under sub. (19) that is

attributable to the subcontractor’s division of the work.

f. The construction—manager—at—risk shall promptly pay each subcontractor no later than

seven days afier the prime contractors receipt of payment. the amount to which the subcontractor is
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entitled, including any retainage when the work contracted to that subcontractor is completed to the

satisfaction of the department.

(an) The department may prescribe, by rule, additional contracting procedures not
enumerated in this subsection that the department may utilize to construct any project that requires
approval of the building commission under s. 13.48 (10) (a).

(20) On any project constructed under a procedure identified in or prescribed under par. (ae),
(am), or (an), the department shall comply with all provisions of this section unless the building
commission waives compliance under s. 13.48 (19), or a rule promulgated under par. (am) provides
for an alternative procedure.

(ap) The department shall define, by rule:

1. Any specific contracting procedures not specified in par. (ae) that prime contractors must
use when the department elects under par. (a) to solicit only single

._7_

bids on all divisions of the work on a project to provide protections to major subcontractors.

2. The specific contracting procedures identified in or authorized to be prescribed under pars.
(am) and (an) and how they will be applied to construction projects.

3. The criteria that will be applied to the selection of the contracting procedure that will be
utilized by the department on a particular project.

4. The selection process that the department will use to select a contractor for any contracting

procedure to be utilized on a project other than the procedures identified in par. (a).




5. The procedures that the department will use to solicit bids for any portion of the work on a
project in which the construction manager at risk for the project elects to submit a bid to perform the
portion of the work.

(aq) The department may define, by rule, the criteria that will be applied to the selection of a
contracting procedure for a project when the building commission waives any provision of this
section to permit the use of innovative types of design and construction processes under s. 13.48 (19).

SECTION 7. 16.855 (15) of the statutes is amended to read:

16.855 (15) The department shall promulgate rules to implement the advertising and award of
contracts under sub. (1).

SECTION 8. Initial applicability.

(1) The treatment of section 16.855 (2) (intro.), (13) (a), (14) (a), (ae), and (am) to (aq), and
(15) of the statutes first applies with respect to contracts for services or construction work entered
into on the effective date of this subsection.

(END)
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Analysis by the Legislative Reference Bureau

This bill makes changes in state building contracting and construction
procedures.

Currently, with certain exceptions, contracts for construction work on state
construction projects that cost more than $50,000 must be let by contract to the
lowest responsible bidder and must be preceded by public notice and a public bidding
process. Wisconsin-based bidders are accorded a preference over bidders whose
home governments grant them a preference in making governmental purchases.
With certain exceptions, if bids are required to be solicited and the estimated cost of
a project exceeds $185,000, the Department of Administration (DOA) must solicit
single and separate bids on each portion of the work that DOA designates. DOA must
attempt to ensure that 5 percent of the total amount expended for construction work
in each fiscal year is awarded to minority-owned businesses. Contractors must be
granted certain progress payments while a project is underway. With certain
exceptions, if the estimated cost of a project exceeds $185,000, the project is subject
to approval of the Building Commission.

The bill permits DOA either to: 1) solicit both single and separate bids on any
division of the work it designates; or 2) solicit only single bids on all divisions of the
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work that DOA designates. The bill also permits DOA to utilize another contracting
procedure gﬂj construct any project called “construction-manager-at-risk
s

contractin Under the construction-manager-at-risk contracting procedure,
DOA hire construction manager to provide preconstruction services and to

manage the construction process. The construction manager must solicit bids for all _/ /w

work on a project unless the manager submits a bid for a portion of the work. {The |
bill also permits DOA to prescribe, by rule, additional contracting procedures not
specified in current law or in the bill that DOA may utilize for any project.

The bill provides the following when DOA uses a contracting procedure in.

which it solicits only single bids on all divisions of the work on a project (single prime
contracting): 1) the prime contractor must submit to DOA the names of the
subcontractors that are proposed to be retained; 2) DOA must require the prime
contractor to solicit bids from subcontractors who will perform any division of the

quahﬁed respon51ble b1dder 3)

must submlt progress payment requests to DOA and must gttty pay the

work on the project designated by DOA and to award each subcontract to the lowest

the prlme contractor

subcontractors for their proportionate share of the work Wheﬂ%vpayment isreceived
; L}) from DOA; and)®) retainages from subcontractors must be limited to their

proportionate share of the work. In addition, the bill provides that when DOA uses
the single prime contracting procedure to construct a project, DOA must ensure that
each subcontractor has access to the elements of the project information available to
the prime contractor that are required for the subcontractor to effectively participate
in the project.

Under all of the proposed new contracting procedures, as well as any other
procedures prescribed by DOA, DOA must advertise for and solicit bids on all or any
portion of the work it designates and comply with all other laws governing
construction procedures, except that DOA may provide, by rule, that any of these
laws do not apply to a specific project that is constructed using the
construction-manager-at-risk procedure, and except that, as currently provided,
the Building Commission may waive compliance with any of these laws for
construction of a specific project.

Currently, with certain exceptions, a bidder on a contract for a state project
need not submit with its bid a list of the subcontractors to be used on the project, but
DOA may require a list of the subcontractors to be submitted before the contract is
awarded. This bill permits DOA to require each bidder on a state roject /to submit
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The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:
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SEcCTION 1

//{N C"i //’;';O\N 1. 16.855 (2) (intro.) of the statutes, as affected by 2011 Wisconsin Act

32, is amended to read:

16.855 (2) (intro.) Except as provided in subs. (10) and (14) (ae), (am), and (ao)
and except for projects authorized under s. 16.858, whenever the estimated
construction cost of a project exceeds $50,000, or if less and in the best interest of the
state, the department shall:

Ve
SECTION 2. 16.855 (13) (a) of the statutes is amended to read:
[ Z  r

16.8?5 (13) (a) -A- The department may require eachﬁw‘ 3 ;

m list of the major subcontractors shall not-be-required-to-be submitted,

a 1 ed he department in i icitati ments, for work t

(e g‘gf’é e ﬁ i
performed with th parson’s 1d. The Except as provided in sub. (14) (ae) 2., the

department may also require the each prime contractor to submit in writing the

names of prospective subcontractors for the department’s approval before the award

of a contract io the prime contractor. The department shall require each
AL
w 0 soli

1c1t bids from subcontractors who will perform any division of the
work on a project designated by the department and to award each subcontract to the

lowest qualified responsible bidder.,

-

SECTION 3. 16.855 (14) (a) of the statutes is amended to read:
16.855 (14) (a) If a project requires prior approval of the building commission

under s. 13.48 (10) (a) and or bids are required to be solicited under sub. (2), the

department shall take may solicit both single bids and separate bids on any division

of the work that it designates—If-a-projeet-does-net-require-prior-approval-of the

work-that-it-designates or may solicit only single bids on all divisions of the work.
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BILL SECTION 3
If the department awards contracts by the division of work, the department shall
award the contracts according to the division of work selected for bidding. Except
as provided in pars. (am) and (ao) and sub. (10m) (am), the department shall award
all contracts to the lowest qualified responsible bidder or bidders that result in the
lowest total construction cost for the project.

SECTION 4. 16.855 (14) (ae) of the statuteswis created to read:

16.855 (14) (ae) 1. In this paragraph:

a. “Base bid” means the bid of a prime contractor for all work to be performed
on a project submitted in accordance with the solicitation, excluding any alternatives
or options.

b. “Single prime contracting” means a contracting pfocedure in which the
department solicits only single bids on all divisions of the work on a project.

2. If the department elects to use single prime contracting for the construction
of a project, the department shall set forth the divisions of the work in the
solicitation. The department shall also enforce the following requirements:

a. Each bidder shall submit in writing the names of the subcontractors who are
proposed to be retained to perform services required under the base bid for each
division of the work specified by the department together with the amount to be paid
by the prime contractor to each subcontractor. No modification may be made in the
submission unless the department permits a modification. The department may
permit a modification after the opening of bids but prior to execution of the contract
with the prime contractor.
fﬂﬂﬁ«f@m%mmm%we?amw%w rime-eontractar, the

}a@le contractor shall providetet

o P—
g départment a bond issued by a surety company/

e cmssoronnr s
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BILL SECTION 4
1~ authorized to do business 1nihlsstateg11mrmmﬁg‘pérfomaw
e R i’
2 “the division oF tHe work to be performed by-the-subeentractar
Fe

é} é,'c. The prime contractor shall submit progress payment requests to the
4 department for each period designated by the department and upon receiving each
5 progress payment shall pay each subcontractor for its division of the work in
6 accordance with s. 16.528 (2m).

C?/ (s In making payments to each subcontractor, the prime contractor shall limit

the amount of any retainage to the proportionate share of the retainage under sub.

9 19 that is attrlbutable to the subcontractor’s division of the work.
| Vo [atty Fivin T Aoy after fle fmf‘v\c ContTrac Tre fecelves

@ e’ The prime contractor shall oty pay each subcontractor]fmz anyp Sy m
11 retainage)when the work contracted to that subcontractor is comp}eted to. %/?%
12 satisfaction of the department. [ if:ﬁ* *0: £ ,f’;::.f

SN
13 3. If the department elects to use single prime contracting for the constmctlg i /‘W
Fos g

14 of a project, the department shall ensure that each subcontractor has access to th/e; " ” “
15 elements of the project information available to the prime contractor that af“’e:‘:’/
16 required for the subcontractor to effectively participate in execution of the project. -
17 SECTION 5. 16.855 (14) (am) to (Zq) of the statutes are created to read:
18 16.855 (14) (am) 1. In this paragraph, “construction-manager-at-risk
19 contracting” means a contracting procedure in which a person is selected by the
20 department to act as a construction ménager for a project; to provide preconstruction
21 services during the design phase of the project; and to inanage the construction
22 process, which includes, but is not limited to, supei'vision of public notice and bidding
23 for construction work on the project, contracting for construction work required to

24 be performed‘ on the project, compliance with all terms and conditions of applicable
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BILL SECTION 5
collective bargaining agreements, if any, and assumption of responsibility for the
project’s cost, completion schedule, and workmanship of construction.

2. As an alternative to the procedures under par. (a), the department may
utilize construction-manager-at-risk contracting to construct a project. The
department shall prescribe, by rule, the specific procedures to be used by the
department for projects constructed using construction-manager-at-risk
contracting. A rule promulgated under this subdivision may provide that any
provision of this section does not apply to a project constructed in accordance with
the procedures prescribed in the rule.

3. | When the department elects to utilize construction-manager-at-risk
contracting to construct a project, the construction manager shall solicit bids on all
work on the project in the manner prescribed under this subsection unless the
construction manager elects to submit a bid to perform a portion of the work. In that

case, the department shall solicit bids for that portion of the work in accordance with

\ procedures prescribed by rulq,/?‘
O 7

et A 4

l (an) The department may prescribe, by rule, additional contracting procedures

|

/ not enumerated in this subsection that the department may utilize to construct any

/
18/ project that requires approval of the building commission under s. 13.48 (10) (a).

19
20
21
22
23

24

25

(ao) On any project constructed under a procedure identified in or prescribed
under par. (ae), (am), or (an), the department shall comply with all provisions of this
section unless the building commission waives compliance under s. 13.48 (19), or a
rule promulgated under par. (am) provides for an alternative procedure.

(ap) The department shall define, by rule:

1. Any specific contracting procedures not specified in par. (ae) that prime

contractors must use when the department elects under par. (a) to solicit only single
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BILL SECTION §

bids on all divisions of the work on a project to provide protections to major
subcontractors.

2. The specific contracting procedures identified in or authorized to be
prescribed under pars. (am) and (an) and how they will be applied to construction
projects.

3. The criteria that will be applied to the selection of the contracting procedure
that will be utilized by the department on a particular project.

4. The selection process that the department will use to select a contractor for
any contracting procedure to be utilized on a project other than the procedures
identified in par. (a).

5. The procedures that the department will use to solicit bids for any portion
of the work on a project in which the construction manager at risk for the project
elects to submit a bid to perform the portion of the work. |

(aq) The department may define, by rule, the criteria that will be applied to the
selection of a contracting procedure for a project when the building commission
waives any provision of this section to permit the use of innovative types of design
and construction processes under s‘./13.48 (19).

SECTION 6. 16.855 (15) of the statutes is amended to read:

16.855 (15) The departmént shall promulgate rules to implement the

advertising and award of contracts under sub. (1).

SECTION 7. Initial applicability. (%3;‘/

(1) The treatment of section 16.855’;5 (2) (intro.), (13) (a), (14) (a), (ae), and (am)
to (aq), and (15) of the statutes first applies with respect to contracts for services or
construction work entered into on the effective date of this subsection.

(END)
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INS 2A:

CEF T\l}e bill also requires the construction manager to award all contracts to the
lowest qualified responsible bidder unless the construction manager and DOA agree
that it is in the best interest of the state to contract with a subcontractor other than
the lowest bidder. In addition, the bill requires the construction manager to submit
progress payment requests to DOA, to pay each subcontractor the amount to which
the subcontractor is entitled within seven days after the prime contractor receives
payment for work performed, and to limit the amount of any retaiﬁ/age to the
proportionate share of the retainage that is attributable to the subcontractor’s
division of the work.

INS 3-1:

L
SECTION 1. 16.855 (1) of the statutes, as affected by 2011 Wisconsin Act 32, is

amended to read:

16.855 (1) The department shall let by contract to the lowest qualified
responsible bidder all construction work when the estimated construction cost of the
project exceeds $50,000, except for construction work authorized unders. 16.858 and
except as provided in sub. (10m) or (14) ga;! or s. 13.48 (19). If a bidder is not a
Wisconsin firm and the department determines that the state, foreign nation or
subdivision thereof in which the bidder is domiciled grants a preference to bidders
domiciled in that state, nation or subdivision in making governmental purchases,
the department shall give a preference over that bidder to Wisconsin firms, if any,
when awarding the contract, in the absence of compelling reasons to the contrary.
The department may enter into agreements with states, foreign nations and

subdivisions thereof for the purpose of implementing this subsection.

History: 1971 c. 125; 1973 ¢. 47: 1975 ¢. 39, 199, 390; 1977 ¢. 418; 1979 c. 34; 1981 ¢. 20; 1983 a. 27 ss. 104g to 105, 2202 (1); 1983 a. 390 s. 6; 1985 a. 29; 1985 a. 332

s. 251 (1): 1987 a. 27, 292; 1989 a. 31; 1991 a. 39, 316; 1995 a. 27 ss. 400p, 9126 (19); 1995 a. 227; 1957 a. 27, 306; 1999 a. 150 5. 672; 1999 a. 197; 2001 a. 103; 2003 a. 33,
157; 2005 a. 141, 391; 2007 a. 20 5. 9121 (6) (a); 2009 a. 299; 2011 a. 32.
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INS 6-15:

v
@The department shall also enforce the following requirements:
@/ a. Within a reasonable time after the construction manager receives bids, the

construction manager shall provide tabulations of all bids received and subcontract

L

award results to the departme‘l/lt and the department shall make the tabulations

available for public inspection.
v
b. The construction manager shall award all contracts to the lowest qualified

Lt
responsible bidder unless the construction manager recommends to the department
v

and the department concurs that it is in the best interest of the state to contract with
a subcontractor other than the lowest bidder.
c. The construction manager shall provide subcontract forms of agreement with

the bidding documents.

174

d. The construction manager shall submit progress payment requests to the
e v
department for each period designated by the department and upon receiving each

progress payment shall pay each subcontractor for its division of the work in
v

accordance with s. 16.528 (2m).

e. In making payments to each subcontractor, the construction manager shall
N

limit the amount of any retainage to the proportionate share of the retainage under
v

sub. (19) that is attributable to the subcontractor’s division of the work.
f. The construction manager shall pay each subcontractor no later than 7 days
after the prime contractor receives payment the amount to which the subcontractor

is entitled, including any retainage, when the work contracted is completed to the

Vv
satisfaction of the department.



