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Subject: Mental Health - guardians/wards
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Extra Copies:
Submit via email: YES
Requester's email: Sen.Kedzie @legis.wisconsin.gov

Carbon copy (CC:) to: tamara.dodge @legis.wisconsin.gov

Pre Topic:

No specific pre topic given

Topic:

Trust distribution age under guardianship of a minor

Instructions:

Give court discretion to distribute trust principal no later than age 25. Allow use of principal for ward
between 18 and 25 for health, welfare, maintenance, and education. Clarify that this discretion is in cases
where there is no estate plan.
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State of Wisconsin
2011 - 20

-y relating to: distribution o trusté(under a guardianship.

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. ’49.454 (3m) of the statutes is created to read:

49.454 (3m) TRUST CREATED UNDER GUARDIANSHIP. For purposes of determining
eligibility of an individual who has attained the age of 18 but has not attained the
age of 25 for medical assistance, the corpus of a trust created for the benefit of that
individual under s. 54.20 (2)?b) 2. 1s considered a resource available to the individual

Ve
and payments made from the corpus of a trust under s. 54.20 (2) (b) 2. are considered

income of the individual. e rgnumb&rd Y .30 )(b) (.fa.’nr‘o.) and

1
SECTION 2. 54.20 (2) (b) of the statutesﬁ%xzmended to read:
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(‘ o B SECTION 2

54.20 (2) (b)| Transfer assets of the ward to the mLMgmﬁL_ﬂ;g

trustee of any existing revocable living trust that the ward has created for himself
or herself and any dependents;-or-if }2. If the ward is a minor, te the trustee of any
trust created for the exclusive benefit of the ward that distributes to him or her at

age 18 or 21, or, if the assets derive

orher atan determi b no earlier than the date the ward in

v
under this division here of a beneficiary who has attained age 18, shall

make pa nts from the corpus of the trust for the health, welfare, maintenance, or

education of the beneﬁciarvc.‘}. If the ward dies before age 18 or 21, to his or her
estate, or as the ward has appointed by a written instrument that is executed after

the ward attains age 14.

History: 2005 a. 387 ss. 100, 380, 383, 390, 391, 393, 395, 396, 399, 415, 417.

+««NOTE: This draft should have an initial apphcabllty prov1310n to indicate for
what trusts a court may determine the distribution age. Typically, provisions such as this
would first apply to guardianships for which the petition is filed on the effective date of
the provision. However, other applicabilities are possible depending on who you want this
provision to apply to.

(END)




State of Wisconsin
2011 - 2012 LEGISLATURE
TJD:med;jm

n 2!2?{(2 %R

PRELIMINARY DRAFT - NoT READY FOR INTRODUCTION

S75 7

/W)

1 AN ACT torenumber and amend 54.20 (2) (b); and to create 49.454 (3m) of the

2 statutes; relating to: distribution of a trust under a guardianship.
An S{r"- Analysis by the Legislative Reference Bureau =
M ‘ , ~Thisisa prehmmary draft. An ané]ys1s will be provided in a subsequent versmm
Ysi T of this draft, e e

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

3 SECTION 1. 49.454 (3m) of the statutes is created to read:

4 49.454 (3m) TRUST CREATED UNDER GUARDIANSHIP. For purposes of determining
5 eligibility of an individual who has attained the age of 18 but has not attained the
6 age of 25 for medical assistance, the corpus of a trust created for the benefit of that
7 individual under s. 54.20 (2) (b) 2. is considered a resource available to the individual
8 and payments made from the corpus of a trust under s. 54.20 (2) (b) 2. are considered

9 income of the individual.
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SECTION 2

SECTION 2. 54.20 (2) (b) of the statutes is renumbered 54.20 (2) (b) (intro.) and
amended to re’ad:

54.20 (2) (b) (intro.) Transfer assets of the ward to the any of the following:

1. The trustee of any existing revocable living trust that the ward has created

for himself or herself and any dependents;or, if.
2. If the ward is a minor, te the trustee of any trust created for the exclusive

benefit of the ward that distributes to him or her at age 18 or 21, or, if the assets derive

from an intestate estate, that distributes to him or her at an age determined by the
court but no earlier than the date the ward attains age 18 and no later than the date

the ward attains age 25. The trustee of a trust under this subdivision. at the request

of a beneficiary who has attained age 18, shall make payments from the corpus of the

trust for the health, welfare, maintenance, or education of the beneficiary.

3. If the ward dies before age 18 or 21, te his or her estate, or as the ward has

appointed by a written instrument that is executed after the ward attains age 14.

++*NOTE: This draft should have an initial applicability provision to indicate for—
mtrusts acourt may determine the distribution age. Typlca]ly, provisions such as this
would first apply to guardianships for which the petition is filed on the effective date of
the provision. However, other applicabilities are possible depending on whoyou want thls/,,«“"x
provision to apply to. e
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INSERT ANALYSIS 1S

Under current law, a court may appoint a guardian of the estate or a guardian
Yof the person for an individual, whoknown as a ward if a guardian has been
appointed. For an adult individual who is found by the court to be a spendthrift, the
court may appoint a guardian of the estate.”For an individual who is found by the
court to be incompetent, the court may appoint a guardian of the person, a guardian
of the estate, or both. “A court may appoint a guardian of the person, a guardian of
Zthe estate, or bothafor a minor.” Current law requires a guardian of the estate to
perform certain duties generally related to the ward’s finances and property,
including taking possession of the ward’s real and personal property and using the
ward’s income and property to maintain and support the ward and any dependents
of the ward. The court may allow a guardian of the estate to exercise certain powers.
A guardian of the estate exercising one of those powers must use the judgment and
care that persons of prudence, discretion, and intelligence exercise in the
management of their own affairs.” Also, a guardian pf the, state, when exercising a
X-court-approved power, must consider the Ufgggons of the ward, such as
the ward’s understanding of the harm he or she is likely to suffer as the result of the
inability to manage property and financial affairs, the ward’s personal preferences
and desires with regard to managing his or her activities of daily living, and the least
¥ restrictive form of intervention for the ward. Some ogﬁ)tvhgrs under current law that
a court may grant approval for a guardian of the estate to exercise include making
gifts under certain terms, purchasing an annuity or insurance contract, continuing
the business of the ward under the court’s terms; and releasing or disclaiming any_
interest of the ward that is received by will, intestate succession, or other transfer.
In addition, under current law, a guardian of the estate, with the court’s approval,
ymay transfer assets of the ward tosl) the trustee of any existing revocable living trust
that the ward has created for himself or herself and any dependents; 2) if the ward
is a minor, the trustee of any trust created for the exclusive benefit of the ward that
distributes to the ward at age 18 or 21, or 3) if the ward is a minor, his or her estate,
as the ward has appointed by a written instrument.

Under this bill, if a guardian of the estate exercises the power to transfer assets
of a minor ward to a trust created for the exclusive benefit of the ward and the assets
derive from an intestate estate, the court determines the age at which the trust
distributes to the ward.” The court must set the distribution at no earlier than the
date the ward attains age 18 and no later than the date the ward attains age 25 The
bill also requires the trustee of the trust, at the request of a beneficiary of the trust
who has attained age 18, to make payments from the corpus of the trust for the
health, welfare, maintenance, or education of the beneficiary. The bill specifies that,
for purposes of determining eligibility for medical assistance for an adult who is the
beneficiary of such a trust, the corpus of the trust is considered a resource available
to the individual and payments made by the trustee from the corpus of the trust are
considered income of the individual.”
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

(END INSERT ANALYSIS)
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