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AN Act ~..; relating to: contracting for services in state procurement.

Analysis by the Legislative Reference Bureau

Currently, the Department of Administration (DOA) or any state agency to
which DOA delegates purchasing authority may contract for services if the services
can be performed more efficiently or economically by contract than by state
employees.” This bill allows contracting for services if at least two of the following
three conditions are met: 1) the services may be performed more economically by
contract than by state employees? 2) when considering expertise, the services can be
performed more efficiently by contract than by use of current full-time state
positions; or 3) when considering timeliness, the services can be performed more
efficiently by contract than by state employees. gdave

Under current law, the requirement describedfthat allows an agency to gontract
for services only if the services can be performed more efficiently or econonfically by
contract than by state employees does not apply to the Department of Trangportation
(DOT). Instead, DOT may engage engineering, consulting, surveying, or other
specialized services as it deems advisable. Under this bill, before DO enters into

<a contract for the en§1gement of services, DOT must determine Mthat all of

Pthe following apply: 1) no current state employee is able and available to perform the
< services; 2) the work to be performed is necessary to DOT’s achievement of its
tatutory responsibilities and there is statutory authority to enter into the contract;

¥ 3) the contract will not establish an employment relationship between the state or
OT and any person performing under the contract; 4) the contractor and its agents

are not employees of the state; lél\ DOT has specified a satisfactory method of
evaluating and using the results of the work to be performed; and 6) the contract term




2011 - 2012 Legislature -2- LRB-4100/?
CMH,ARG,RAC........

4 C@E@é; not exceed two years. In addition, before DOT enters into any contract

for the engagement of services, DOT must implement a written plan providing for
the assignment of specific personnel to manage the contract, including a monitoring
and liaison function, the periodic review of interim reports or other indications of
ast performance, and the ultimate utilization of the final product of the services.
}? ~{n the even) the results of the contract work will be continued by state employees
upon completion of the contract, the contractor must include state employees in
development and training, to the extent necessary to ensure that after completion
of the contract, state employees can perform any ongoing work related to the same
function. DOT may not contract out its previously eliminated jobs for four years
without first considering the same former employees who are on the seniority unit
layoff list who meet the minimum qualifications. The contract must provide that no
more than 90 percent of the amount due under the contract may be paid until the
secretary of administration has certified that the contractor has satisfactorily
fulfilled the terms.

Finally, the bill provides that if in any fiscal year an executive branch agency
is prohibited from hiring employees to fill vacant positions or its employees are
required to serve an unpaid leave of absence, the agency may not enter into, renew,
or extend any contractual services contracts with private contractors or consultants
for the remainder of that fiscal year for the performance of services of agency

N employees who would have performed the services had they been hired or had they
been required to take an unpaid leave of absence. This provision, however,
does 6T apply to certain contracts of the Office of the State Public Defender, as well
o'\ as certain contractual services contracts funded with federal economic stimulus
((366 fundg. The bill further provides that an agency may submit a written request to the
@% exempt an agency with respect to a specific contractual services contract. If
the cochairpersons of JCF do not notify the agency within 14 working days after the
((\(p' date of the agency’s submittal that JCF intends to schedule a meeting to review the
N request, approval of the request is granted. If, within 14 working days after the date
: of the agency’s request submittal, the cochairpersons notify the agency that JCF
intends to schedule a meeting to review the request, the request may be granted only

as approved by JCF.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
— enact as follows:

/1 (END)
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SECTION 3

2009 - 2010 Legislature

A
SEcTION 3. 16.705 (1) of the statutes is renumbered 16.705 (1) (a) (intro.) and

amended to read:
16.705 (1) (a) (intro.) The department or its agents may contract for services

which if at Jeast 2 of the following conditions apply:

1. The services can be performed more economically e by contract.
2. When considering expertise of the current full-time positions. whether filled

or vacant, the services can be performed more efficiently by sueh contract than by use

of employees in those positions.

{d The department shall, by rule, prescribe uniform procedures for
determining whether services are appropriate for contracting under this subsection.

SECTION 4. 16.705 (1) (a) 3., (b) and (c) of the statutes are created to read:

16.705 (1) (a) 3. When considering timeliness of delivery, the services can be
performed more efficiently by contract.

(b) Notwithstanding par. (a), the department or its agents may contract for any
services if the contract will be for a period that is not more than one year and if the

contract is not eligible for renewal.

(c) No contract under this section may be automatically renewed.
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amended t%

SECTION 5. 16.705 (2) of the statutes is renumbered 16.705 (2)‘ (a) (intro.) and

T
~

all promulgate rules for the

—
16.705 (2 i The depart
2) (@ (1nfre,)\\ e epi ;/nﬁrl;

procurement of contractual servij 5% the department and its designated agents,

,J‘»

including but not limited to rules the

~.

1. Riiles prescribing approval and monitoring processes for contractual service

contracts,
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ECTION 10

\"\\ 16.705 (6) (a) An agency for which contractual services are performed under

S

tual services agreement shall evaluate the contractual services using the

standard performance measures and benchmark indicators created under sub. (5m)

(b). No contract may be renewed until the agency completes the evaluation.

SecTION 11. 16.705(7) of the statutes is amended to read:

16.705 (7) The departmusqt shall review evaluations submitted
““

(b) and promulgate rules prescribﬁg\grocedures to assure that

der sub. (6)
ure contracts for
contractual services are not awarded to&rgactors whose p

™ v

to be unsatisfactory, to the extent feasible. A

performance is found

SECTION 12. 16.705 (8) (a) of the statutes-s ameaded to read:
16.705 (8) (a) A summary of the.edst—benefit anal}é\completed by agencies
in compliance with rules fgx;pﬁ‘iulgated by the department und(k{b. (2) (a).

e
SECTION 13:/\,167 705 (8) (am) of the statutes is created to read:\

IW) (am) As provided under sub. (2) (b) 2., any services on which

review but for the exemption under sub. (2) (b) 1. c.
' 0 (I0)
SEcTION 14. 16.70 of the statutes is created to read:

3-(10

16.705 )(‘ In this subse/ction, “federal economic stimulus funds” means
federal moneys received by the state, pursuant to federal legislation enacted during
the 111th Congress for the purpose of reviving the economy of the United States.

(b) Except as provided in pars. (czglnélmg)dj, if in any fiscal year an agency in the
executive branch is prohibited from hiring employees to fill vacant positions or its
employees are required to serve an unpaid leave of absence, the agency may not enter
into, renew, or extend any contractual services contracts with private contractors or

consultants for the remainder of that fiscal year for the performance of services of
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SEcTION 14

agency employees who would hdve performed the services had they been hired or had
they not have been required/to take an unpaid leave of absence.

(0 Paragraphu(b) all not apply to contractual services contracts that are
funded with federal economic stimulus funds (gncﬁﬁ thé secretary determines that any
deadlines imposed by the federal government on the expenditure of the federal
economic stimulus funds cannot be met without an agency’s entering into, renewing,
or extending a contractual services contract or a cost-benefit analysis is conducted
that demonstrates that a contractual services contract would be more cost effective
and efficient than having state employees perform the services.

(cm) Paragra};fl (b) sh?if %pply to contracts entered into, renewed, or
extended under s. 977.08.

(d) An agency in the executive branch may submit a written request to the joint
committee on finance to have par‘./(b) not apply to the agency with respect to a specific‘
contractual services contract. If the cochairpersons of the committee do not notify
the agency within 14 working days after the date of the agency’s submittal that the
committee intends to schedule a meeting to review the request, approval of the
request is granted. If, within 14 working days after the date of the agency’s request
submittal, the cochairpersons of the committee notify the agency that the committee
intends to schedule a meeting to review the request, the request may be granted only

as approved by the committee.

24
25

bidder a letter of intent t/o,etfﬁtract and 3 send electronic copies of the letter to all
e
/

other bidders. o
SECTIpﬁ/f( 16.75 (1) (b) of the statutes is amended to read™ .
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8. Page 24, line 21: before that line insert:

Ve
/ﬁC,T;)N Z‘FK 84.01 (lég) of the statutes is created to read:
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3. Page 2, line 20: after “positions” insert*, except that, for purposes of this

subsection, only the information specified in s. 16.42 (1) (i) is required for the

department of transportation and the’University of Wisconsin System”.

he” and substitute “The Subject to sub, (13g), the".

5. Page 23, line 23 delete “16.75 16.7015. 16.705 (4), 16.71 to 16.751” and

4. Page 23, line 20: delete

substitute “16.75".

6. Page 23/ line 24: delete “16.705 except s. 16.705 (4).”.

7. Page 24, line 9: delete the material beginning with “._Notwithstanding” and

ending with “administration” on line 20.

/"

A

84.01 (13g) PROCEDURES AND REQUIREMENTS FOR CONTRACTUAL ENGAGEMENTS OF
SERVICES. (a) In this sub$ection:

1. “Available,” with respect to an employee, means that the employee is
qualified and any of the following applies:

a. The employee is already doing the work in question.

b. The employee is on layoff status in classes that can do the work in question.

c. There are authorized positions that are currently vacant with respect to the
work in question.

2. “Available,” with respect to an employee, does not include an employee who
is doing other work, is retired, or has decided not to do the work in question.

(b) Before entering into any contract for the engagement of services under sub.

v’
(13), the department shall determine, at least, that all of the following apply:

Y
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1. No current state employee is able and available to perform the services called
for by the contract.

2. The work to be performed under the contract is necessary to the department’s
achievement of its statutory responsibilities and there is statutory authority to enter
into the contract.

3. The contract will not establish an employment relationship between the
state or the department and any person performing under the contract.

4. The contractor and its agents are not employees of the state.

9. The department has specified a satisfactory method of evaluating and using
the results of the work to be performed.

6. The contract term does not exceed 2 years, unless the secretary has
determined that a longer duration is in the best interest of the state, and the
combined contract and amendments will not exceed 5 years without specific, written
approval by the secretary according to established policy, procedures, and standards,
or unless otherwise provided for by law.

(c) Before entering into any contract for the engagement of services under sub.
( 1/3), the department shall develop and implement a written plan providing for the
assignment of specific department personnel to manage the contract, including a
monitoring and liaison function, the periodic review of interim reports or other
indications of past performance, and the ultimate utilization of the final product of
the services. In the event the results of the contract work will be carried out or
continued by state employees upon completion of the contract, the contractor shall
include state employees in development and training, to the extent necessary to
ensure that after completion of the contract, state employees can perform any

ongoing work related to the same function. The department may not contract out its
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previously eliminated jobs for 4 years without first considering the same former
employees who are on the seniority unit layoff list who meet the minimum
qualifications determined by the department. The terms of a contract shall provide
that no more than 90 percent of the amount due under the contract may be paid until

the final product has been reviewed by the secretary and the secretary has certified

that the contractor has satisfactorily fulfilled the terms of the contractg”.
,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, MMWUM

9. Page 24, line 22: before “On” insert “(a)”.

“~10. Page 25, line 3: delete the material beginning with “To” and ending with

e,

“(8).” on line™4,

11. Page 25J1ne 7: delete “(a)” and substitute
12. Page 25, liné\xg;ardelete “(b)” and subsgtute “2.".

13. Page 25, line 11: after that line insert:
“3. Identification of all contféqgors engaged, contract amount, duration, and
.,

-,
services to be provided, as well as aggregated value of contracts for each contractor.

.,

The report shall djstinguish between initiéi\contracts and extended or renewed
.

contracts and shall specify the termination date bf\each contract.

ary of the department’s contract reJie activities.

5. Identification of contract services by code according to the type of services.
6. Identification of any contracts awarded by other than usual and customary

contracting procedures, including any single source contracts.

, { (b) Within 30 days of final completion of a contract for engagements of services

7 authorized under sub. (13) that involves an expenditure of more than $50,000, the

secretary shall submit to the governor, the joint committee on finance, the joint

legislative audit committee, and the chief clerk of each house of the legislature for
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‘ solicitation or a letter of intent to contract issued on the effective date of this

“subsection.
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SECTION 45

AN
responsh)ility and that the department of transportation has, d:r}g the previous

three fiscal S/ears outsourced to persons not employed by the department of

transportation. Tﬁé““rgport shall include any outsourced projects for which the
department of transportél&“.i‘bnbas encumbered, expénded, or otherwise committed
any funding. In this report, the déﬁangment transportation shall also denote work
that was committed from funding p vitle\d under the American Recovery and
Reinvestment Act of 2009. |

(3) RULEMAKING ON W@RKLOAD OUTSOURCING. The ?d\épa{tment of transportation
shall begin promulgating the rules required under section 8565 of the statutes, as
created by this act, no later than February 1, 2011, and shall submit in proposed form
the rules required under section 85.65 of the statutes, as created by this act, to the
legistative council staff under section 227.15 (1) of the statutes no later than
ebruary 1,2012. e

T
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SECTION 42% Imt1a1 applicability. M,W,KZ:M ]

: e v
; . , (2
3., (b), and (c), and (6) (a)}of the statutes first apply to solicitations for contractual

v’
services issued on the effective date of this subsection.

(2) The creation of section 16.705 (1) (c) of the statutes first applies to contracts

entered into, renewed, modified, or extended, whichever occurs first, on the effective

date of ghls subsectlon ¢\ﬁ7

— i e
P e I

- (3) The treatment of section 16.705 (4) of the statutes first applies to a
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