STATE OF WISCONSIN
Senate Journal

One—HundredtiiRegular Session

MONDAY, September 12, 2011

The Chief Clerk makes the following entries under the

abovedate.

CHIEF CLERK'S ENTRIES

AMENDMENTS OFFERED

Senatesubstitute amendment 1 $&nate Bill5 offered by
SenatomDarling.

The Chief Clerk makes the following entries datedday,
September9, 2011.

ADVICE AND CONSENT OF THE SENATE

State of Wisconsin
Department of Public Instruction

September 4, 201
The Honorable, The Senate:

Pursuanto s.15.377(8) Wis. Stats., enclosed please find a
list of nominees tahe Professional Standards Council for
Teachers. These individuals were selected based upon

The Chief Clerk makes the following entries dated organizationatecommendations as prescribed in statutaur Y

Thursday, September8, 2011.

INTRODUCTION, FIRST READING, AND
REFERENCE OF PROPOSALS

Readand referred:

SenateJoint Resolution 39

Relatingto: commending GatewayethnicalCollege on its
100thanniversary

By Senators \Wnhggaard, Kedzie, Wh, Lazich, S. Coggs,
Cowles, Taylor, Lassa and Schultz; cosponsored by
Representativeerkman, Vs, Turnetr Barca, Steinbrink,
Craig, Pridemore,SpanbauerFields, Strachota, E. Coggs,
Sinicki, A. Ott, Jogensen, Endsley and Mason.

To committee orsenate Organization

PETITIONS AND COMMUNICATIONS

Pursuanto Senate Rul&é7 (5) Senator &yloradded as a
coauthorof SenateBill 165

REFERRALS AND RECEIPT oOF COMMITTEE REPORTS
CONCERNING PROPOSED ADMINISTRATIVE RULES

The committee orHealth reports and recommends:

SenateClearinghouse Rulel1-027
Relatingto background checks and fingerprinting.

No action taken.

LEAH VUKMIR
Chairperson

Referredto joint committee for review oAdministrative
Rules,pursuant to 227.19(5)(a)j¥¢onsin Statutes..
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confirmationof the appointees is requested.

Sincerely,
TONY EVERS
State Superintendent

ANDERSON,ARTHUR, of Shorewood, as a member of
the Professional Standards Council faathers, for theerm
endingJune 30, 2014.

Read and referred to committee Bducation.
BEGGS,JOSHUA of Milwaukee, as anember of the

ProfessionalStandards Council for ehchersfor the term
endingJune 30, 2014.

Read and referred to committee Bducation.

DALLAS, WILLIAM , of Medford, as a member of the
ProfessionalStandards Council for ehchersfor the term
endingJune 30, 2014.

Read and referred to committee Bducation.

SWAIN, KATHERINE, of Beloit, as a member ahe
ProfessionalStandards Council for ehchersfor the term
endingJune 30, 2014.

Read and referred to committee Bducation.

UNDERWOOD,JULIE, of Madison, as a member of the
ProfessionalStandards Council for ehchersfor the term
endingJune 30, 2014.

Read and referred to committee Bducation.

REPORT oF COMMITTEES
The committee orSenate Organizationreports:

Referredto the joint committee offinance pursuant to
SenateRule41 (1)(e)

SenateBill 22
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SenateBill 104 STATE OF WISCONSIN CLAIMS BOARD
Ayes:5 - Senators Fitzgerald, Ellis, Grothman, Miller and The State of Wsconsin Claims Board conducted hearings
Hansen. at the State Capitol Building in Madison, Wsconsin, on
Noes: 0 — None. August 12, 201, upon the following claims:
Claimant Agency Amount
Placedthe following proposalsn the Senate Calendar of 1 \\isconsin State
Tuesday, September 13, 2011: Payphones Natural Resources  $52,921.87
SenateResolution20 2. Milwaukee County
Senate Joint Resolutiors7 Department of He;alth
Senate Joint Resolutiors9 and Human Services,
Senate Bill110 Juan Muniz and Pang Xiong
Senate Bill111 Children and Families $35,764.89
Senate Bill138 3. Yalonzo R. Hull  Corrections $267.50

Senate Bill139
Ayes:5 - Senators Fitzgerald, Ellis, Grothman, Miller and The following claims were consideed and decided without

Hansen. hearings:
Noes: 0 — None. Mt &m Amount
SCOTT FITZGERALD 4. Charles Tibbs Administration $73.50
Chairperson 5. Steven N. Witers  Transportation $2,249.81
6. Mary Jagues Revenue $1,060.00
7. Tracy J. Lewandowski
PETITIONS AND COMMUNICATIONS Natural Resources  $8,852.54
8. Lee Alexander Brown
State of Wisconsin Health Services $127.75
Investment Board 9. Lee Alexander Brown
Health Services $210.95
September 1, 201 10. Lee Alexander Brown
The Honorable, The Senate: Health Services $55.61
Pursuanto s.1.11(2)(j) Wis. Stats., please distribuieis ~ 11. Gerald Polzin ~ Corrections $634.00
noticeto members of the AssemblyThe State of \lgconsin ~ 12. Thomas Seeley Corrections $57.86
InvestmentBoard did not consider any proposals or majorl3. Eric Geaye Corrections $219.99

actionsin Wisconsin during fiscal year 20%hat would have

significantly affected the quality of the human environment.

Accordingly, the agency was not required to prepare anEki\:isconsinclaims $52,921.87 for costs related toaieged

environmentahssessments mpact statements underis11 eachof contract by DNR. In July 2001, igéonsin State
Wis. Stats. Payphone$WSP) entered into a contract with DNRptmvide

payphoneserviceat WI state parks. The contract expired in
December2005but was renewed for another five years. On
June25, 2009, WSP received a 30—day notice to terminate the

1. Wisconsin State Payphones, Incof Brookfield,

Pleasecontact \icki Hearing at 261-2415 if you have any
guestiononcerning this report.

Sincerely, contract. WSP alleges that prior to this letter it had no notice
KEITH BOZARTH from DNR of any problems, deficiencies or billing errors
Executive Director relatingto WSP service. WSP alleges that DNR faileddtfy

them of any breach otontract and failed to give WSP the
opportunityto cure any alleged problems, as required by the

State of Wisconsin contract. WSP believes that this constitutes breactooftract
Claims Board by DNR. WSP states that iresponse to the notice of
terminationit tried to get documentation from thepartment
September 1, 201 relating to any deficiencies of service but that DNR was
The Honorable, The Senate: unresponsive WSP notes that whehe department eventually

Encloseds the report of the State Claims Board coveringﬁid provide “evidence” of problems, that evidence consisted of
the claims heard on August 12, 201 earsaystatements alleging problems at only three parks. WSP
Those claims approved for payment pursuant to thebelieves that it is evide_nt that the department did not even begin
provisions of s. 16.007 and 755.05 Stats., have been paid 1o gather documentation of alleged problelmnﬂ;_ll well after
directly by the Board. ' DNR cancelled the contract and after WSP filed a Natice
: . . . . Claim. WSP points to the fact that, although DNR alleges that
This report is for the information of the Legislature. The i, contract manager sent a 30—day right to cure letter in
boardwould appreciatgour acceptance and publication of it in mid-2007,DNR has been unable to produce a copy of that

the Journal to inform the members of the Legislature. letter. WSP believes that DNR has failed to proviaiey

Sincerely, evidenceof poor service or non—functioning phones. WSP
GREGORY D. MURRAY stategthat it provided service to numerous WI state parks for
Secretary nineyears with no indication of problems from DNR and that
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DNR'’s notice of termination came as a complete shock. WSWRisconsinclaim $35,764.89 for current and ongoing costs
believes that DNRS real motivation for terminating the relatedto a lawsuit against Milwaukee County as®Veral of its
contractwas budgetary Finally WSP states that it initially employees. The county has a contract with DCF to provide
believed the 2005 contract extension expired 6/30/10; administrativefunctions for the Child Care Program. In 2008,
however,WSP has uncovered an email exchange with DNRvhile performingits duties under that contract, the county
staff thatindicates that both parties understood the extensiodenied renewal of a child care certification applicatibg
expiredon 12/31/10. WSP requests reimbursement for th8&hontayHumphries based an1988 substantiation finding that
remainderof the contract term from July throu@ecember theapplicant hadibused a child. The applicant is how suing
2010. MilwaukeeCounty over the county'denial of that certification

DNR recommends payment of this claim, but only in therenewal. The countystates that it was following the policies
reducedamount of $3.810. DNRlenies that there was no and procedures established by the DCF when it denied the

tgertiﬁcationrenewal and that these procedures did not give the
ounty any discretion. Milwaukee County stathst it was
\tﬁa? tchancellled for bu?gettary _rea;.son'ﬁt;?hde?art;nent states actingas anagent of the state when it denied the application.
af eon geatshon Ior_ em:maDlltzlnRo ‘ ten rt%CtV\t/r?S poor Milwaukee County further states that pursuant to its contract
performanceby he claimant. states that tnere werg, .\, bcr and 895.46(1) Stats., DCF is required to defend this
numerousomplaints communicated to WSP regarding brokerllawSuit DCF has refused to indemnify the coyntjrich has
andnon—functioningohones, jammed coin boxes, lack of dial causedhe county to incur legal damages in an undetermined
toneand other p_roblems at multiple state parks. DNR notes th hount. The county requests reimbursement for its current
althoughthe claimant gues that there were zero proplems an%ostsas well as any future damages it may incur as a result of
thatthey had zero notice of any problems, the claimant als&lislawsuit
arguesthat WSP promptly responded to repagquests. (If '
thgrewere zero pr%blen?nsyand genotice, whyprv?c?uld they (be DCF_rec,ommeljds denial of this clai_rmCF states that Ms.
makingrepairs?) DNR states thatmerous calls were made to g“mah”est tﬁwsul',;_fha:cl%”glgs tP@cUonsd of M|Idwa::8ee
WSPto report problems but eventually their voicemail filled up~0Unty,not the vaiidity o  policies and proceduress.
andstopped taking messages. DNR states that these contadigmphriesalleges in her suit that the county denied her

constitutedozens of verbal right to cure notices, which are2Pplicationfor renewal without notice and failed emply
allowed under thecontract — nothing in the contract requiresW'th an administrative order to process the renewal application,

right to cure notices to beritten. DNR states that the contract Contraryto the Due Process Clause. DCF states that, contrary
mangerwho is nowretired, recalls sending a notice to cure!© the countys assertion, nDCF policy or procedure required
letterin mid—2007. The departmehas been unable to locate the county to deny the application without proper notice or
a copy of that letter but again points to the fact that nothing iyithout providing Ms. Humphries the opportunity to contest

the contract requires that a right to cure notice be given i€ denial at a hearingDCF notes that its contract with the
writing. Therefore, even if the contract managenemoryis ~ countyrequires that the county implement DEpoliciesand

incorrect, there were dozens of verbal right to cure notice®roceduresn compliance with the lawDCF alscstates thatits
providedto WSP DNR notes that WS®Tesponse to the notice contractdoes not obligate the state to defend the county in this
of termination letterwhich allegedly came as a complete shock!awsuit. DCF states that the indemnificaticfause of the
was not to contact DNR to inquire about the lettent to contractspecifies that that DCF will defend a suit “challenging

immediatelyfile a Notice of Claim. DNR also states that it is (€ validity of the States Child Care Program policies or
untrue that the departmentvas not responsive to W3P' procedures.”Ms. Humphries suit challenges specific actions

requestsfor documentation and that there were ongoing?y Milwaukee Countynot the policies or procedures tbie
settlementliscussions conducted by DOJ and the clairmant'>t@teChild Care Program. FinalfpCF notes that even if the

attorneys. DNR stateshat although there was a 2005 emailP0ard accepts thecountys agument that DCF should
exchangereferencing a Decembe2010 end date for the mdemnlfythe county under. the contrac_t, the contract cannot
renewal further evidence shows that by December 2608 overrld_e state stgtutes, which do not give t_he department the
partiesagreed that the end date for the renewal was June J@pithority to provide for legal representation undivese
2010. DNR believes the claimant has provided ifisigint cwcumstances.‘l’hls section qf thepntract is in conflict with
legal basis for why it should receive fylayment under the the statutes and is therefore invalid and unenforceable.
contractwhen the service provided was paamreliable and in TheBoardconcludes there has been an ifisigint showing
manycases non—existent. DNR believes that based on the datenegligence on the part of the state, iticefs, agents or
of the 30—day termination letteone can presume that the employeesand this claim is neither one for which the state is
contractwould have ended in July 2009. THepartment legally liable nor one which the state should assume and pay
thereforerecommends payment for one additional month ofasedon equitable principles.
servicein the amount of $3,810, based equitable principles. 3. Brett E. Williams of Oconomowoc, \i¢consin claims
$70,866.000r refund of overpayment of taxes. The claimant
stateghat he was a successful owner of a general contracting
,bbusinessfor over 15 years. The claimant states that in the
90's, he developed financial difulties relating to the
conomyand personal issues. Eventughe IRS liquidated all
of the claimans business and personal assets and he lost his
2. Milwaukee County Department of Health & Human  livelihood. The claimant states that his accountant edticed
Services, Juan Muniz and Pang Xiong of Milwaukee, atthis timeand that due to his financial fiifulties the claimant

The Boardconcludes there has been an ffisigint showing
of negligence on the part of the state, iticefs, agents or
employeesand this claim is neither one for which the state i
legally liable nor one which the state should assume and p
basedon equitable principles.
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wasunable to hire another accountant. The claimant states thaatd worn, and the cell phone appeared to be cheap. DOC also
he was unable to handle filing the complex business returngoints to the fact that the claimant is requesting $28 to replace
without an accountant and admits that he stopped filing takis drivers license, when DOT records show a replacement
returnsfor a number of years (1994-1999). In 2000, thdicenseonly costs $14. DOC believes the claimardivn
claimantfound employment and DOR began garnishing hisriminal behavior led tdhe loss of his property and that he is
wages. Theclaimant states that between the DOR garnishmerattempting to perpetrate a fraad the board by over-valuing
andhis child support payments s left with little to live on  his property DOC believesthe claim should therefore be
andwas unable to hire an accountant. The claimant had seved#nied.

garnishment.Theclaimant states that he was never informedyf negligence on the part of the state, itlicefs, agents or
that there was a statute of limitations regarding claiming &mployeesand this claim is neither one for which the state is

refundfor any tax overpayment resulting from the garnishmentiegajly liable nor one which the state should assume and pay
In 2008, the claimantas finally able to hire and accountant hasedbn equitable principles.

andbegan to file his late tax returns. At that time he discovered
thathe had overpaid by over $70,000 and yet DOR alleged
still owed money for two of the tax years. The claimant doe

4. Charles Tubbs, Sr. of Madison, Visconsin claims
3.50for the cost of replacing eyeglasses broken while at
work. The claimant is employed as Chief of the Capitol Police

not object to pe_lying pe“""'“‘?? and interest on his late taXef)epartment.He states that on October 19, 2010, a bomb threat
howeverhe believes an additional “penalty” of ov&#0,000 was made against the Sta@apitol Building. The threat

Is usurious. He requests reimbursement of his oVerp"’wmemhecessitatee}vacuation of the Capitol buildingrhe claimant

DOR recommends denial of this claim. DOR states that thistateshat during the clearing of the building, his glasses fell to
claimanthas been a consistent late filer and notes that all of tHbefloor and the right lens was brokefihe claimant states that
tax returns relating to his claim (1994-2000) were filed ovetthe glasses could not be repaired and had to be replaced. He
four years after the original notice of assessment. B@aRs requestseimbursement for the cost of replacing his glasses.
thatthe claimant was informed of the statute of limitations for  DOA recommends payment of this claim. Although it does
claiminga refund by the departmesitollection agent. DOR notappear that the department was in any way negligehisin
statesthat the statute of limitations prohibits the departmentituation because the claimastjlasses were broken while he

from refundingthe overpayments for the years 1994-1996 angyasexercising his job duties, the department believes he should
1999-2000.DOR notes that there were taxes owed for the 1998e reimbursed based on equitable principles.

and1998tax years and that the department has been collecting The Boardconcludes there has been an ffisight showing
on the current balance for those years. The department j

illing. t . d red the bal for th negligence on the part of the state, iticefs, agents or
\tlgl zltra]rgo 0 compromise and reduce the balance for these yeaéﬁwployeesand this claim is neither one for which the state is

legally liable nor one which the state should assume and pay
3. Yalonzo R. Hull of Milwaukee, Wsconsin claims basedn equitable principles.
$267.50for the value of personal property destroyed in a fire.  (Member Murray not participating. Members Means,
On August17, 2010, the claimant reported the DO@icefon  Hagedorrand Strachota dissenting.)
Capitol Drive in Milwaukee, Wsconsin as required by his 5. Steven N. Whters of Reedsblg, Wisconsinclaims
probation. He was taken into custody and his personal Proper¥s »49 8ifor the cost of installation of a new culvatiegedly
wastaken bythe Probation and Parole Agent. On August 24required due to a DOT road project. As pat a 2006
2011,the Capitol Drive I_DOC dice was destroyeldy fir_e and improvementproject on Hwy23, DOT replaced pre—existing
the claimants personal items were destroyed. THEMant  30» cylvert with a 42” culvert. The claimant states that he
requestseimbursement for the value of his wallet, driger expressedoncerns to the project foreman at tinee, that the
license bus ticket and birth certificate. largerculvert wouldincrease the volume of water which flowed

DOC recommends denial of thidaim. When the claimant 10 his property The claimant states he had an 18” culvert that
reportedto his Probation and Parole Agent on August 17, 201d)adfunctioned perfectly for 29 years, funneling the waltet
a urinalysis was conducted pursuatat the rules of his Wwould flow from Hwy. 23, even during heavy spring rains or
supervision. The claimang urinalysisresults tested positive Periods of rapid snow melt.The claimant states that he
for use of both cocaine and marijuana and the claiwast €Xxpressedoncern that his 18" culvert would not be afile
takeninto custody DOC states that it is not the custodian ofhandlethe increased flow generated by thgéarculvert being -
propertyof offenders who are in jail. DOGotes that at no time installed by DOT The claimant states thgt DOT reassureq him
did the claimant send someone to thféice to pick up his therewould be no problem. The claimastates that his
property. DOC also notes thahe claimant brought items he drivewayhas beemashed out 3 times in the past two years. In
knewwere not allowed in jail to the fide visit, with the full ~June2008, the claimant was reimbursed by FEMA for damages
knowledgethat a urinalysis would beonducted and that he had from two washouts. The claimantiriveway again washed out
consumedllegal substances which would show up on the testn July 2010. The claimant had his 18" culvert replaced with a
DOC believes that this shows takimant has not come before 30" culvert. The claimant believes that the repeated driveway
the Claims Board with “clean hands” and that taimant Washouts were caused by D&P006 project and he requests
should not be allowed to profit fronhis own misconduct. reimbursementor the cost of mstall_mg the Iger culvert in
Finally, DOC believes that the claimant has greatigggerated ©rderto prevent future damage to his property
the value of his property in his claim before the board. The DOT recommends denial of this claim. DOT notes that
DOC Probation and Parole agent noted that the wallet was otdaimant’'sdriveway is located on Coon BfuRoad, which is a
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townroad over which DOT has no responsibiliOT states  The claimant requests reimbursement for the portion of her
that the highway project referenced by the claimant is quitenedicalbills not covered bynsurance ($1,144.70). She also
somedistance away fronhis property and was completed requestseimbursement for 328 hours of sick leave she was
severalyears before the claimastiriveway washed out. DOT requiredto use while recovering from her injury ($7,707.84).
states that, contrary to the claimarassertion, culvert pipes do Theclaimant states that she wishes to pay this money back into
not “generate” flows, they convey naturally occurring flows. hersick leave “bank” to recover the sick time she used.

DOT believes that the driveway washouts are more likely the  pNR recommends payment of this claim in the reduced

resultof unusually heavy rains. DOT notes that inyears  amountof $1,144.70. Although there is some discrepancy
since completion of the Hwy23 project there have been a regardingexactly when the grill was removed (Degner said
numberof well documented extreme rainfall events in the area\ugust, Wessbey said 2-3 days prior to the accident), both
andthat the rainfall in early June 2008 weznsidered a 100 pegnerand Wssbey indicated that the plan was to fill the holes
year storm (hence the claimasteligibility for FEMA \ith gravel, which obviously did not occur until after the
reimbursement).DOT also states that it conducts hydrologicc|aimant'saccident. DNR points to the fact that the statenbas
studiesin conjunctionwith its highway projects in order to |ega|liability in this situation due to \lconsins Recreational
assure adequate drainage. The department denies anqmunity Law, which grants immunity unless the injury was
responsibilityfor the claimed damages and recommends deniglaysecby a malicious actDNR believes that failure to fill in
of this claim. the holes was an oversight but clearly not a malicious act.
TheBoardconcludes there has been an ifisight showing  Despitethelack of legal liability DNR believes that because the
of negligence on the part of the state, itficefs, agents or holewas notaturally occurring, equitable principles suggest
employeesand this claim is neither one for which the state issomecompensationDNR notes that the claimastfeave from
legally liable nor one which the state should assume and payork was covered by paid sick time provided by éeployer
basedon equitable principles. DNR therefore believes the claimant did notfeufiny “lost

6. Mary Jaquesof Port Credit, Ontario, Canada claims wages’and should not be compensated for this portion of her

$1,060.00for refund of an estimated tax payment made fOICla!m' [,)NR t_)elleves there_ls a basis in equity to pay the
2005. In January 2007, the claimant submitted paynf@nt claimants uninsured medlcal_ _ EXpenses arerefore
2005estimatedMsconsin individual income tax. The claimant recommendpayment of the clainn the reduced amount of
laterrealizedthat she did not have to pay any 2005 WI income$1’144'70'

tax because she had moved to Canada in September 2004. Shelhe Board concludes the claim should be paid in the
contactedDOR to requesa refund but DOR denied her requestreducechmount of $500.00 based on equitable principles. The
becausshe was four months past the statute of limitations. SHaoard further concludes, under authority of18.007 (6m)

requestseimbursement for her estimated tax payment. Stats. payment should be made from the Department of Natural

DOR recommends denial of this claim. Pursuant to §Resourceappropr|at|on £0.370 (1)(eaq)Stats.

71.75(2) Wis. Stats.the statutory deadline for the claimantto 8- Lée Alexander Bown of Mauston, Visconsin claims
requesther refund would have been April 17, 2010. The$127.75for costs to repair a radio and replacement value of the

departmentreceived theclaimants request for refund on adio and a waich destroyed as contraband by DHS. The
August8, 2010. Because the claim for refund was filed after th§l@imantis detained at Sand Ridge Secureatment Center

4-year statute of limitations had expired, DOR denie¢idien  (SRSTC).When theclaimant arrived at SRSTC in May 2009,
for refund. the staf inventoried his property SRSTC stdfinformed the

o _ claimantthat his radio did notvork and gave him 45 days to

TheBoardconcludes there has been an ifisight showing  jtherhaveit repaired or mailed out of the institution to a family
of negligence on the part of the state, itscefs, agents or emper. The claimant agrees that the tape player and jack on
employeesand this claim is neither one for which the state ipe radio were broken but alleges that the radio itself worked
legally liable nor one which the state should assume and pgy,e - pyrsuant to stafnstructions, the claimant sent the radio
basecbn equitable principles. out to be repaired. The repair sHoged the microphone jack

7. Tracy J. Lewandowski of Mukwonago, Visconsin  butsaid it was not possible to fix the tape player due to lack of
claims$8,852.54 for uninsured medidaills and loss of work  parts. The claimant paid $44 for the repaithe claimanstates
allegedly caused due to an injury sustainedOttawa Lake thathe also paid $5 to have the “mic and recording disabled.”
Campgroundn the Kettle Moraine Stat€orest on September The claimant states that SRSTC $taffiginally approved his
10, 2010. The claimantasvisiting at the campground hast’ requesto send the radio to a family member labér denied the
campsite.She was attempting to untangle three dogs tied up atquesbecausde did not have the funds to mail out the radio.
thessite when she stepped into a hblat was covered by leaves. The radio was destroyed. In October 2009, SRSTC staf
Theclaimant fell and injured her elbovEMS was called and conductedh room search and told the claimant his watch was
the claimant was transported to the hospital. Her injurybroken(the stem pulled out completely and according td staf
requiredsuigery and extensive physical therafjheclaimant  hada “sharp needlelike point”). Sfabld the claimant he had
statesthat the hole she stepped into was left after awgd 45 days to either send the watch for repair or mail it out to a
removedat the host site. The campground host (Degner) statddmily member The claimant did not have funds to either repair
thatheintended to fill in the holes with gravel after removal of or mail out the watchand it was destroyed. The claimant
thegrill. The campground assistant manageeg®beay) stated attempted to grieve both decisions. He believes the
thathe had “pushed some of the dirt around the edge back inb@nfiscationand destruction of his property wasrétaliation
theholes” after he and the host removed the grill, but the holder the many complaints he has filed against Dét&f. He
werenot completely filled in until after the claimam#iccident. allegesthat DHS did not properly follow the grievance
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proceduresand made arbitrary decisions about his propertyTV repaired or sent to someone outside the institution within
Theclaimant also alleges that, althoughis indigent, DHS has the 30 day time period, the claimasitélevision was destroyed.
refusedto grant him indigent status, which would have allowedDHS believes there was no violationthe claimans rights and
him to mail out his property as an unpaid obligation. Hethestate has no liability to replace his television.
requestseimbursement for replacement of the watch and radio  The Boardconcludes there has been an ificigit showing

andthe cost of the radio repairs. of negligence on the part of the state, iticefs, agents or
DHS recommends denial of this clainDHS states that it employeesand this claim is neither one for which the state is
followed proper procedures in confiscating the claimsant’ legally liable nor one which the state should assume and pay
propertyand throughout the grievance process. DHS notes theasedn equitable principles.
the claimant only pursued the Stagefevance process and 10, Lee Alexander Bown of Mauston, Visconsin claims
failed to pursue Stage 2-4 of the grievamrecess for both  ¢55 61for the cost of legadupplies incurred because of DHS
itemsof property DHS states _that it .has po[|C|es in place torefysalto grant the claimant indigent status. The claimant is
ensure treatment of property in a fair awhsistenmanner  confinedat Sand Ridge Secureehtment Center (SRSTC) as
Policy SR-1L5 providesthat “Contraband property is not z Sexually \iolent Person (SVP). The claimant alleges that the
permitted. Excess property or any altered, damaged, unclaimeghyrt ordered his commitment to a secure “mental health
or worn out property is considered contraband?’  Thgacility” and that SRSTC does not provide mental health or
claimant's property was confiscated pursudatthis policy  psychologicalservices and therefore is natmental health
DHS states that the claimant was allowed 45 days to repair thgcijity. The claimant alleges that placement at SR8FQires
property or have it picked up by a family membeiThe  andindividual’s informed, written consent fmarticipate in an
claimant'sradio was not able to be repaired and the claimanhgjvigualizedtreatmenplan and that SRSTC has not provided
failed to make any attempt to have the watch repaired. Becaugfin with such a treatment plan. The claimant states that
the claimant failed to havéhe property properly repaired or grsTC’s therapeutic work program is part of the SVP
sen_tto someone outside the institution within the 45 day tim?reatmenplan. Individualsvho do not participate in the SVP
period,the claimang property was destroyed. DHS believesyreatmenplan are ineligible to earn the higher wages and work
therewas no violation of the claimastfights and that thetate  hours available in the therapeutic work program. The claimant
hasno liability to replace his property stateshe does not consent to participate in the SVP treatment
TheBoardconcludes there has been an ifisight showing  Plan and therefore his work options are very limite@ihe
of negligence on the part of the state, itlicefs, agents or claimantbelievesthat he should be granted indigent status,
employeesand this claim is neither one for which the state igvhichwould provide him withindigent payments to assist with

legally liable nor one which the state should assume and pafpe costs of his legal supplies and telephone calls. The claimant
basecbn equitable principles. believesthat hisrights are governed by Chapt®@80, not

SRSTC'streatment policies and that he cannot be denied
indigentstatus based on his refusal to participate in the SVP
erapeutiavork program.

9. Lee Alexander Brown of Mauston, Visconsin claims
$210.95for replacement value of a television destroyed a
contrabandy DHS. The claimant is detained at Sand Ridge ) ) )
SecureTreatment Center (SRSTC). On M2y, 2010, SRSTC DHS recommends denial of this claim. DHS states that the
staff conducteda room search and removed the clainsant’ claimanthas been found to be a sexually violesitson and was
televisionbecause it did not work. The claimant states that theommitted to the “control, care andreatment” of the
TV only needed a picture adjustment and that it could Iese depgrtment.QHS states that it has established p_rocedures to
adjusted by the stif they had opened the back panel of the Tv @chievesecurity and treatment goals. DHS Policy SR-359
The claimant was told he had 30 days dither have the IndigentPatient Cash Allowances provides that if a patient is
television repaired or mailed out of the institution. The capableof work they will be ofered employment.SR-359
claimantdid not have the money to repair or mail out the Tvfurther states, “Indigentpatients who refuse to accept
He believes that he should have been allowed to haepdired ~ €Mploymentopportunities deredthem by SRSTC shall be
or sent out as an unpaid obligation but that he was not given tHeeligible to receive indigent payments.” DtsSates that the
opportunityto do so. SRSTC sfaflestroyed the claimast claimantis able to work, has beenfefed employment

televisionafter 30 days. The claimant requests reimburseme@PPortunitiesand refuses to work. Pursuant to SR-359, the
for the cost of his television. claimantis therefore ineligible for indigent payments. DHS

) ] ) . further notesthat the claimang’ indigent status has been
DHS recommends denial of this clainDHS states that it _adjudicatedseven times through SRSECadministrative
followed proper procedures in confiscating the clainsant grievance procedures. DHS believes thehas been no

televisionand throughout the grievance process. DHS notego|ation of the claimant rights and that the claim should be
thatthe claimant only pursued the grievance protessigh  yenied.

Stage2 and failed to pursue Stage 3—4 of the grievanoeess. o ,

DHS states that it has policies in place to ensure treatment of 1€ Boardconcludes there has been an ifisient showing
property in a fair and consistent manneiPolicy SR-15  ©Of negligence on the part of the state, iticefs, agents or
providesthat “Contraband propertg not permitted. Excess employgesand this Cla|m.|s neither one for which the state is
property or any altereddamaged, unclaimed or worn out legally liable nor one_whlch the state should assume and pay
propertyis considered contrabandThe claimant television ~°asedn equitable principles.

was confiscated pursuant to this policfpHS states that the 11. Gerald Polzinof Green BayWisconsin claims $634.00
claimantwas allowed 30 days to repair the TV or have it pickedor lostwages allegedly incurred because of DOC misconduct.
up by a family memberBecause the claimant failed to have theThe claimant isan inmate at Green Bay Correctional Institution
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(GBCI). He was employed in the kitchen where he earnedndpacked by DOC sthf When theclaimant returned from
$0.42per hour OnMarch 12, 2010, the claimant was found lock—upand received his propertye noted that his watch was
guilty of a major rule violation and was sentenced to 180 daysissing. He contacted DOC sfafvho acknowledged that they

of Disciplinary Separation (segregation). Although it was notrecalledseeing his watch when packing his properfyOC
specifiedas part of the claimastdiscipline, the claimant lost conductedan investigation and determined that the watch had
his job in the kitchen. The claimant states that GBGlicy = apparentlybeen losiwhile under DOC control. The claimant
309.01-02equires that DOC stafomplete formDOC-1408 submittedreceipts showing thgalue of the original watch
whenthey remove an inmafeom a job. The claimant states ($63.75)and a replacement watchband he had purchased four
that DOC never completed form DOC-1408 and therdiere yearslater ($14.60). DOGlepreciated the watch and band
was not able to appeal the loss ok job. DOC agues that basedon a useful life of five years and reimbursed the claimant
AdministrativeRule DOC 303.70(9) is an absolghibition ~ $20.49. The claimant points tthe fact that DOG Inmate
against inmates earning wages while in Disciplinary PropertyDepreciation Schedule statimat the value of items
Separationhowever the claimant points to the fact thhe = madeof high—grade plastics is 4% per yeafhe claimant
languageof this rule states that inmates “may” nearn  believesthat the DOC incorrectly and unfairly deprecialtési
compensationjt does notstate that they “shall” not. The propertyand requests reimbursement for the remaining value.

claimantbelieves that this language is clearly discretionary and DOC recommends deniadf this claim. DOC does not

CEjisputethat the claimang’ property was loswhile under the
control of DOC staf. DOC uses an Inmate Property
Depreciation Schedule to ensure that inmates are fairly

alleges. The claimant also notes that while DOglies that
Chaptei303 of the Administrative Code does not require DOC
to fill out form DOC-1408, GBCIPolicy 309.01-02 does __:
require DOC to do so in every instance of “work/program reimbursedfor any property lost or damaged by DO@F.

| X s t ¢ d refusals” tated thF’ursuant to this policy watches and watchbandare
placementyemovays, transters and refusais: as stated on 8epreciateabverthe course of five years. Based on that policy

form. The claimant notes that DOCresponse pointedly - :
X ) ) . the watch had 1.5 years akmaining useful life and the
ignores GBCI Policy 309.01-02. Finallythe claimant watchbandad 4 years 10 months remaining useful IBOC

re_spf‘)nd:f.o DOCS,, agumentthat he does not brir)g this c]aim notesthatthe claimant replaced the original watchband after
with “clean hands” and should not be able to profit from his oWl .y years, which indicates that the departneerg year

misconduct. The claimant states that he is not bringing thisdepreciationschedule igmore than fair The claimant was

claim because of his infraction but because DOC failed t‘?eimbursedszo 49 based on this schedul2OC believes that
the claimant hadeen fairly reimbursed for his property based

giving rise to this claim is DOG and he requests on DOC policy and that the claim should be denied.

reimbursemenfor lost wages as outlined in his claim materials.
) ) ] ] TheBoardconcludes there has been an ifisigint showing
DOC recommends denial of this claim. The claimantof negligence on the part of the state, itficefs, agents or
admittedhe was guiltyof a major disciplinary violation and was empjoyeesand this claim is neither one for which the state is

sentencedo 180 days oDisciplinary Separation. While in eqa]ly liable nor one which the state should assume and pay
Disciplinary Separation, he was obviously unable to performyasedn equitable principles.

his job. DOC states that pursuant toisSVAdmin. Code § , . ) ,

303.70(9) inmates in Disciplinary Separation are prohibited ~13. Eric Geoge of Boscobel, W§consin claims $219.99 for
from earning compensation. DOC notes that nothing ifeplacementalue of a television allegedly broken by DOC
Chapter303requires that DOC complete form DOC-14@8: staff. In December 201@he claimant was an inmate at Green
is a complete prohibition against Disciplinary SeparationBayCorrecnonal _Inst|tut|on. He states _that on December 30,
inmatesearning wages, with no exceptionBOC also notes 2010,two correctional dfcers entered his cell and extracted
thatthe claimant does not bring this claim before the board witRim. during which onefficer knocked the claimasttelevision
“cleanhands.” There is abundant case law demonstrating th@ff his desk. The claimant states that he was later informed by
a person should not be allowed to profiom his own the property oficer packing up his belongings that the '_FV
wrongdoing. DOC states that it was the claimangwn would not turn on. Because the TV was no anger W'orklng,
unlawful conductwhich he admitted, that was the cause of hi?OC would not allow the claimant to keep it andwas

job loss. DOC believes that he should not now be allowed tdisposedf. The claimant alleges that the television worked

profit from his misconduct. DOC believes this claim is withoutfine before it wasknocked of the desk. He requests
merit and should be denied. reimbursementor the replacement value of the TV

DOC recommends denial of this claim. DOC states that on

The Boardconcludes there has been an | t showing the date of this incident, both the claimant and his cell mate

of negligence on the part of the state, iticefs, agents or ) ; . .
employeesand this claim is neither one for which the state igefuseda direct order from correctionalfigers to turn on their

; ; Il light and come to the front of their cell. DOC states that
legally liable nor one which the state should assume and pay. . Y
basedon equitable principles. hile his cell mate attempted to block their vjethe

correctional officers witnessed the claimant flushing
12. Thomas Seeleyof Redgranite, Mgconsin claims contrabandlown the toilet. DOC states that when tHicefs

$57.86for remaining value of a watch and a watch safipr  enteredhe cell, the claimant resisted and dit comply with

a DOC reimbursement allegedly based on an incorredheir orders. The claimant was givéwo conduct reports

depreciatedralue. The claimant is an inmateReédgranite relatedto the incident. DOC states that there is no evidence that

Correctionalnstitution. In September 2010, he was placed inthe TV was working before the incident and no evidence that

temporarylock—up and his personptoperty was inventoried DOC staf damaged the television during the extraction. DOC
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notesthat “the propensity of prisoners to lie drafass has been STEVE MEANS
judicially noted.” DOC further states that, even if the televisiorChair, Representative of the Attorney General
wasknocked over and damaged as the claimant alleges, S“@*I‘-?EGORY D. MURRAY

damagewould have occurred during the course of a cell entrecretaryRepresentative of the Secretary of Administration

that was necessitated by the claim@otvn conduct. Had the

claimantand his cell mate obeyed dtafders, this incident
would nothave occurred. DOC points to ColarSchneider

PAMELA GALLOWAY
Senate Finance Committee

which supports the idea that the fault for any damage resultingaTriCIA STRACHOTA

from the use of force liegirectly with the disobedient inmate.

Assembly Finance Committee

Finally, DOC points to numerous cases which provide that a

person should not be allowedo profit from his own

BRIAN HAGEDORN

wrongdoing. DOC believes that the claimant has not comeXepresentative of the Governor

before the Claims Board with “clean hands” and tlzaty

allegeddamage to the television welearly caused by his own

refusalto follow orders.
The Boardconcludes there has been an ffisigint showing

State of Wisconsin
Government Accountability Board

of negligence on the part of the state, iticefs, agents or September 6, 21

employeesand this claim is neither one for which the state i
legally liable nor one which the state should assume and pal

basedon equitable principles.
The Board concludes:
That the following claims are denied:

Wisconsin State Payphones
Milwaukee CountyJ. Muniz & P Xiong
Yalonzo R. Hull

Charles Tibbs

Steven N. \inters

Mary Jaques

Lee Alexander Brown

Gerald Polzin

Thomas Seeley

Eric Geoge

That payment of the below amounts to the identified
claimants from the following statutory appropriations is
justified under S 16.007, Stats:

Tracy J. Lewandowsk500.00 §20.370(1)(ea)Stats.

Dated at Madison, Wisconsin this 12th day of August,
2011.
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e Honorable, The Senate:

The following lobbyists have been authorized to act on
behalfof the oganizations set opposite their names.

For more detailed information about these lobbyestsl
organizationsand a complete list of ganizations and people
authorizedto lobby the 201-2012 session of the legislature,
visit the GovernmentAccountability Boards web site at
http://gab.wi.gov/

Foti, Steven

Horkan,Peter

PetersenEric J

National Seating& Mobility, Inc.
National Seating& Mobility, Inc.
Capital Midwest Advisors, LLC
Scearce, Dena Medtronic, Inc.

Also available from the WSsconsin Government
AccountabilityBoard are reports identifying the amount and
value of time state agencies have spent fecflegislative
actionand reports of expenditures for lobbying activifiee
by organizations that employ lobbyists.

Sincerely,
KEVIN KENNEDY
Director and General Counsel
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