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WISCONSIN CONSTITUTION

WISCONSIN CONSTITUTION

UPDATED THROUGH JANUARY 1, 2013.

PREAMBLE

ARTICLE I.
DECLARATION OF RIGHTS.
Section
Equality; inherent rights.
Slavery prohibited.
Free speech; libel.
Right to assemble and petition.
Trial by jury; verdict in civil cases.
Excessive bail; cruel punishments.
Rights of accused.
Prosecutions; double jeopardy; self-incrimina
tion; bail; habeas corpus.
9. Remedy for wrongs.
9Im. Mctims of crime.
10. Treason.
11. Searches and seizures.
12. Attainder; ex post facto; contracts.
13. Private property for public use.
14. Feudal tenures; leases; alienation.
15. Equal property rights for aliens and citizens.
16. Imprisonment for debt.
17. Exemption of property of debtors.
18. Freedonof worship; liberty of conscience; state
religion; public funds.
19. Religious tests prohibited.
20. Military subordinate to civil power
21. Rights of suitors.
22. Maintenance of free government.
23. Transportation of school children.
24. Use of school buildings.
25. Right to keep and bear arms.
26. Rightto fish, hunt, trap, and take game.

ONoOOAWNE

ARTICLE II.
BOUNDARIES.
Section
1. State boundary
2. Enabling act accepted.
ARTICLE IlI.
SUFFRAGE.
Section
1. Electors.
2. Implementation.
3. Secret ballot.
4. Repealed.
5. Repealed.
6. Repealed.
ARTICLE IV.
LEGISLATIVE.
Section
1. Legislative power
2. Legislature, how constituted.
3. Apportionment.
4. Representatives to the assemblgw chosen.
5. Senators, how chosen.
6. Qualifications of legislators.
7. Organizatiorof legislature; quorum; compulsory
attendance.
8. Rules;contempts; expulsion.
9. Officers.

10. Journals; open doors; adjournments.
11. Meeting of legislature.

12. Ineligibility of legislators to dice.

13. Ineligibility of federal oficers.

14. Filling vacancies.

15. Exemption from arrest and civil process.
16. Privilege in debate.

17. Enactment of laws.

18. Title of private bills.

19. Origin of bills.

20. Yeas and nays.

21. Repealed.

22. Powers of county boards.

23. Town and county government.

23a. Chiefexecutive dicer to approve or veto reselu
tionsor ordinances; proceedings on veto.

24. Gambling.

25. Stationery and printing.

26. Extra compensation; salary change.

27. Suits against state.

28. Oath of ofice.

29. Militia.

30. Elections by legislature.

31. Special and private laws prohibited.

32. General laws on enumerated subjects.

33. Auditing of state accounts.

34. Continuity of civil government.

ARTICLE V.
EXECUTIVE.
Section
1. Governor,; lieutenant governor; term.
1m. Repealed.
1n. Repealed.
2. Eligibility.
3. Election.
4. Powers and duties.
5. Repealed.
6. Pardoning power
7. Lieutenant governpwhen governor
8. Secretary of state, when governor
9. Repealed.
10. Governoto approve or veto bills; proceedings on
veto.
ARTICLE VI.
ADMINISTRATIVE.
Section

1. Electionof secretary of state, treasurer and attor
neygeneral; term.

1m. Repealed.

1n. Repealed.

1p. Repealed.

2. Secretary of state; duties, compensation.

3. Treasureand dtorney general duties compensation.

4. Couny dfficers; dection terms removaj vacancies.

ARTICLE VII.
JUDICIARY.
Section
1. Impeachment; trial.
2. Court system.
3. Supreme court: jurisdiction.
4. Supremeourt:election, chief justice, court system

administration.

5. Courtof appeals.

6. Circuit court: boundaries.

7. Circuit court: election.

8. Circuit court: jurisdiction.

9. Judicial elections, vacancies.
10. Judges: eligibility to dfce.
11. Disciplinary proceedings.
12. Clerks of circuit and supreme courts.
13. Justices and judges: removal by address.
14. Municipal court.

15. Repealed.
16. Repealed.
17. Repealed.
18. Repealed.
19. Repealed.
20. Repealed.
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ART. 1, §1, WISCONSIN CONSTITUTION

21. Repealed.
22. Repealed.
23. Repealed.
24. Justicesand judges digibilit y for office; retirement.
ARTICLE VIII.
FINANCE.
Section
1. Ruleof taxation uniform; income, privilege and
occupatiortaxes.
2. Appropriation; limitation.
3. Credit of state.
4. Contracting state debts.
5. Annual tax levy to equal expenses.
6. Public debt for extraordinary expense; taxation.
7. Publicdebt for public defense; bonding for public
purposes.
8. \oteon fiscal bills; quorum.
9. Evidences of public debt.
10. Internal improvements.
ARTICLE IX.
EMINENT DOMAIN AND PROPER'Y OF THE SRATE.
Section
1. Jurisdictionon rivers and lakes; navigable waters.
2. Territorialproperty

3. Ultimate property in lands; escheats.

ARTICLE X.
EDUCATION.
Section
1. Superintendent of public instruction.

2. School fund created; income applied.
3. District schools; tuition; sectarian instruction;
releasedime.
4. Annual school tax
5. Income of school fund.
6. State university; support.
7. Commissioners of public lands.
8. Sale of public lands.
ARTICLE XI.
CORPORATIONS.
Section
1. Corporations; how formed.
2. Property taken by municipality
3. Municipal home rule; debt limit; tax to pay debt.
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3a. Acquisitionof landsby state and subdivisions; sale

of excess.
4. General banking law
5. Repealed.
ARTICLE XII.
AMENDMENTS.
Section
1. Constitutional amendments.

2. Constitutional conventions.

ARTICLE XIlI.
MISCELLANEOUS PROVISIONS.

Section
1. Political year; elections.
2. Repealed.
3. Eligibility to office.
4. Great seal.
5. Repealed.
6. Legislative oficers.
7. Division of counties.
8. Removal of county seats.
9. Election or appointment of statutoryfioérs.
10. \Vacancies in dice.
11. Passes, franks and privileges.
12. Recall of elective dicers.
13. Marriage.
ARTICLE XIV.
SCHEDULE.
Section
1. Effect of change from territory to state.
2. Territorial laws continued.
3. Repealed.
4. Repealed.
5. Repealed.
6. Repealed.
7. Repealed.
8. Repealed.
9. Repealed.
10. Repealed.
11. Repealed.
12. Repealed.
13. Common law continued in force.
14. Repealed.
15. Repealed.
16. Implementingevised structure of judicidranch.

Note: An index to the Wisconsin Constitutionfollows. The general index
containsreferences to the Visconsin Constitution under the head “Constitu
tion, Wisconsin.”

PREAMBLE
We, the people of gconsin,grateful to Almighty God for

tionally deny protection. Hortonville Education Associatiodaint School Dis
trict No. 1,66 Ws. 2d 469225 N.W2d 658

The statutory distinction between parolees out of state undet.53 [now s.
304.13]and absconding parolees, denying extradition to the former but notthe lat
ter, is a constitutionally valid classification. State ex rel. Nieder€ady 72 Ws.
2d 311, 240 N.W2d 626

In order for a female prostitute to avoid prosecution upon equal protection
groundsit must be shown that the failure to prosecute male patrons was selective,

our freedom, in order to secure its blessings, form a more perfectpersistentdiscriminatory and without justifiablgrosecutorial discretion. State v

governmentjnsure domestitranquility and promote the gen
eralwelfare, do establish this constitution.
The Making of the Visconsin Constitution. RaineyMs. Law Sept. 1992.

ARTICLE I.
DECLARATION OF RIGHTS

Equality; inherent rights.  SecTion 1. [As amended Nov
1982and April 1986 All people are born equally free amtle
pendentand have certain inherent rights; among theséfare
liberty and the pursuibf happiness; to secure these rights-gov
ernmentsare instituted, deriving their just powdrsm the con
sentof the governed. 1979 J.R. 36, 1981 J.R9, vote Nav
1982;1983 J.R. 40, 1985 J.R. 21, vote April 1986

EQUAL PROTECTION

The fact that there i$i0 mandatory release date for persons convicted of 1st
degreemurder as there is for other crimes does not amount to denial of equal protec
tion. Bies v State53 Ws. 2d 322193 N.W2d 46

Legislative classificationsiolate equal protection only if they are irrational or
arbitrary. Any reasonable basis ftre classification validates the statute. There
is a five point test to determine reasonableness. Omer8tkte654 Ws. 2d 6218
N.W.2d 734 (1974).

Thereis a meaningful distinction between governmental employees and non
governmentaémployees. Thstatutory strike ban imposed on public employees
Is based upon a valid classification and the legislation creatisgdt unconstitu

Johnson74 Ws. 2d 169246 N.W2d 503

Equalprotection does not require symmetry in probation and parole systems.
Statev. Aderhold,91 Ws. 2d 306284 N.W2d 108(Ct. App. 1979).

Discriminatoryprosecution is discussed. SearState 94 Ws. 2d 128287
N.W.2d 785(1980).

A gender-based rule must serve important governmental objectives and the
meansemployed must be substantially related to the achieveofi¢mbse objec
tives. The common law doctrine of necessadegs not deny equal protection.
MarshfieldClinic v. Discher 105 Wis. 2d 506314 N.W2d 326(1982).

It does not violate equal protection to classify employees according to retirement
datefor purposes of pension benefits. BenckNwaukee, 107 Ws. 2d 469320
N.W.2d 199(1982).

A grandfather clause granting a perpetual exception from police power-regula
tion for certain persons for purely economic reasons denied equal protect®n. W
consinWine & Spirit Institute vLey, 141 Ws. 2d 958416 N.W2d 914(Ct. App.
1987).

A prostitution raid focusing only on female participants amounts to selective
prosecutiorin violation of equal protection. StateMcCollum,159 Wis. 2d 184
464 N.W.2d 44(Ct. App. 1990).

A prisoner who is a defendant in a civil tort action is entitled to a meaningful
opportunityto be heard. If no liberty interest is at stake there is no constitutional
right to appointed counsel, and there is a rebuttable presumption agiathst
appointment.Piper v Popp,167 Ws. 2d 633482 N.W2d 353(1992).

A nonlawyer may not sign and file a notice of appeal on behalf of a corporation.
To do so constitutes practicing law without a license in violation of s. 757.30 and
voidsthe appeal. Requiring a lawyerrgpresent a corporation in filing the notice
doesnotviolate constitutional guarantees of equal protection and due process. Jad
air Inc. v United States Fire Insurance G®9 Ws. 2d 187561 N.W2d 718
(1997),95-1946

“Selectiveprosecution” when referring to the failure to prosecute all known law
breakershas nostanding in equal protection lawDnly “selective prosecution”
whenreferring to the decision frosecute in retaliation for the exercise of a consti
tutionalright gives rise to an actionahiight under the constitution. County of
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3 09-10 Wis. Stats. ART. I, §1, WISCONSIN CONSTITUTION
Kenoshav. C. & S. Management, In223 Ws. 2d 373588 N.W2d 236(1999), DUE PROCESS
97-0642

Althougha person may invoke the right against sedfimination in a civil case
; in order to protect himself in a subsequent criminal action, an inference against the
\e,\ﬂga'z%r%t%t},%%sﬁf&?z“ darzd?’sé g%%ntgy_f&anzosrﬁ. & S. Management, In223 person’sinterestmay be drawn as a matter of law based upon an implied admission
: Ve ( ). 97— .. thata truthful answer would tend to prove that the witness had committed the crimi
A prosecutds exercise of selectivity in enforcement does not create a constitu o1 actor what might constitute a criminal act. MollayMolloy, 46 Ws. 2d 682
tional violation. A violation occurs when there is persistent selective and inten 1 7g'\ \W 2d 292 ’ ' ’
tional discriminationin the enforcement of a statute in the absence of a valid exer A sé:hc.)ol board refusal to renew a teacteecoaching duties in addition to full-

ciseof prosecutorial discretion. A defendant hasitfital burden to presenta ;0 teaching duties, without notice and hearing, did not violate the right to due pro
primafacie showingf discriminatory prosecution before being entitled to an evi cess when no chge was madthat reflected on an invoked a protected liberty inter
gg”é'g%g%%”ng' State. \Kramey 2001 W1 132248 Ws. 2d 1009637 N.w2d estand when no legal right in the job gave rise to a protected property interest.
{ : . . . ... Richardsv. Board of Educatiorb8 Ws. 2d 444206 N.w2d 597
For a prima facia case of selective prosecution, a defendant must show a discrim : - ; -
inatoryeflect, that he or she has been singled out for prosecution while others simi prgcgggg’%ws'igfsr%sftggt%"gﬁéoggén;ﬁgr}gggl t?c')ﬁ;%ii:ﬁ&;fepergtreeﬁtege%2;6 due
larly situated have not, and a discriminatory purpose, that the prosecatiection v. Common Council72 Ws. 2d 672242 N.W2d 689 ’
wasbasedn an impermissible consideration such as race, religion, or other arbi ™ Thed tand 'd A i ) di is fundarfainaks. Basi
trary classification. In casésvolving solitary prosecutions, a defendant may also requi?e%grﬁgf:?ﬁsit?gseadr ;2 Jlﬁ\t/eegset B;OE‘;?HGS \I/GgSZIE 55?6251 N ng 1;‘;":
showthat the governmerstdiscriminatory selection for prosecution is based on a ; - ' ' ; .
desireto prevent the exercise of constitutional rights or is motivated by personal . A permanent status public employee forfeits due process property interests in a

Thestate and federal constitutions provide identical procedural due peoekss

indicti ‘State vK 2001 WI 132248 Wis. 2d 1009637 N.W2d 3 job by accepting an inter-departmental promotion. DH&SState Personnel
‘é'g?_é%ggness afe viramet ? ° ? 3 Board,84 Ws. 2d 675267 N.W2d 644(1978).
Wausaus restaurant smoking ban that providededéfntial treatment afestau If an attorney is permitted to withdraw on the day of trial without notice, due pro

rantsand private clubs did not violate equal protection as there is a rational basis Cessrequires granting a continuance. ShermaHeaiser 85 Ws. 2d 246270
for the diferential treatment. Absent the ordinascearrow definition of private N.W.2d 397 (1978).

clubsas non—profit ayanizations controlled by their members, ordinary for—profit Liberty interests in public employment are discussed. Nufgiltage Bd. of
restaurantseeking the publis’patronage would table to avoid enforcement of ~ Village of Palmyra92 Ws. 2d 289284 N.W2d 649(1979).
the smoking ban by creating the illusion of private clubs. The ordinenethod Whena city ordinance specified narrow grounds upon which civil service-appli

of distinguishing private clubs from other restauraetsks to protect the greatest ~ cants may be screened out, an applicant had no right to know the grounds for being
numberof restaurant patrons while preserving the right to associate in truly private screenedut. Taplick v. City of Madison Personnel Boar@7 Ws. 2d 162293

clubsthat are not open to the public. City oaMgau vJusufi,2009 WI App 17 N.W.2d 173(1980).

315 Ws. 2d 780763 N.w2d 201 08-1107 Due process rights of students at expulsion hearings are discussed. Racine Uni
Although countiesmay chage reasonable fees for the use of facilities in their ~ fied School Dist. vThompson107 Ws. 2d 657321 N.W2d 334(Ct. App. 1982).

countyparks, they may not ctgesuch fees only to out-of-state residents while Dueprocess was not violated when a defendant was illegally arrested inan asy

allowing all Wisconsin residents to utilize suécilities free of chage simply lum state andnvoluntarily brought to trial. State WMonje,109 Ws. 2d 138325

becauseDRAP or ORAP-200 funds are involved. Such action would create an N.W.2d695(1982).
arbitraryand unreasonable distinction based on residence and unconstitutionally Due process rights of a tenured professor who was alleged to have resigned were

denyresidents of other states equal protection of the laws. 60Q@ety. 18. not protectedby a hearing to determine eligibility for unemployment compensa
A requirement that depusherifs and police dicers be citizens does not deny  tion. Patterson.wWniversity Board of Regents19 Ws. 2d 570350 N.W2d 612

equalprotection to resident aliens. 68 AtGen. 61. (1984). ) i
Classificationsy gender must serve important government objectives and must _ Attributesof property interests protected by due process are discussedte W

be substantially related to achievement of those objectives.. O, %40 U.S. 268 Managemenbf Wisconsin vDNR, 128 Ws. 2d 59381 N.W2d 318(1986).

(1979). Due process rightsf a probationer at a hearing to modify probation are errumer
A citizenship requirement for public teachers in NewkWid not violate equal ated. State vHayes,173 Ws. 2d 439496 N.W2d 645(Ct. App. 1992).

protection. Ambach v Norwick, 441 U.S. 6§1979). Thetort of intentional denial of due precess is discussed. @kavay Assoc.
A Massachusetts civil service preference for veterans did not deny equal protec V- City of Greenfield 180 Ws. 2d 254509 N.W2d 323(Ct. App. 1993).

tion to women. Personnel AdministratorMéss. vFeeneyd42 U.S. 25§1979). An inmate has a protected liberty interest in earned good-time credits and in not
: : .. beingplaced in segregation. Post-deprivation remedies provided by the state are
A workers compensation law that required men, but not women, to prove dis
i Pt ! : adequate.Irby v. Macht,184 Wis. 2d 831522 N.W2d 9(1994).
w;lrl%grrvdg?ﬁgggg iﬂa?u;c:ﬁgeé%fggﬂsﬁzg%sg\gf lated equpiotection. A property interest conferred by a statute subsequently amended to make an
: ) o . appointedyovernmental position at-will is terminatedon the conclusion of the

_Racialclassification did not violate equal protection clause. Fullilowdutz- appointing oficial’s term of ofice. Unertl v Dane CountyL90 Ws. 2d 145526
nick, 448 U.S. 44§1980). ) ) ~ N.W.2d775(Ct. App. 1994).

A statutory rape law applicable only to males had “fair and substantial relation A procedural due process claim arises when there is a deprivation of a right with
ship” to legitimate state ends. Michael MSonoma County Superior Coutg0 outsufiicient process. Generally a predeprivation hearing is required, but when a
U-S-464(198_1)- . . ) o deprivationresults from a random act otate employee, the question becomes

A state university open only to womeinlated equal protection. Mississippi theadequacy opostdeprivation remedies. Jone®ane Countyl95 Ws. 2d 892
University for Women v Hogan 458 U.S. 71§1982). 537N.W.2d 74(Ct. App. 1995)92-0946

A layoff plan giving preference on the basis of race to accomplismafive Substantivedue process requires ttiae state not deprive its citizens of life; lib
actiongoalswas not sufciently narrowly tailored and, therefore, violated equal erty, or property without due process. Absent a special relationship, it does not
protection. Wygant v Jackson Board of Educatiofi/6 U.S. 2671986). imposean afirmative obligation upon the state to ensure the protection of those

Strict scrutiny was the proper standard of review foeguoal protection chal rightsfrom a private actpeven when governmental aid may be necessagciure
lengeto a California corrections policy of racially segregating prisoners in double a persors life, liberty or property Jones vDane Countyl95 Wis. 2d 892537
cells each time they enter a new correctional faciligil racial classifications N.W.2d 74 (Ct. App. 1995)92-0946
imposedby government must be analyzed under strict scrutiny even when they ~ Whena prisoner could not show that a period of segregated confinénagnt
may be said to burden or benefit the races equdlhere is no exception to thae exceededhe time allowed by rule was not atypical of his prison life genetaéye
thatstrict scrutiny applies to all racial classifications in the prison context. Johnson wasno unconstitutional due process deprivatidine only time factor that courts
v. California,543 U.S. 499160 L. Ed 2d 2949125 S. Ct. 141(2004). will be concerned with in determining a procedural due process deprivation is the

It is impermissible for a school district to rely upon an individual stusleate time the inmate is ultimately required to spend confined under the authority of the

in assigning that student to a particular schoghabthe racial balance at the school ~ state. Chaney vRenteria203 Ws. 2d 310, 554 N.w2d 503(Ct. App. 1996),
falls within a predetermined range basedthe racial composition of the school 94-2557

districtas awhole. Parents Involved in Community SchoolSeattle School Dis Fosterchildren have a constitutional right under the due process clause to safe
trict No. 1,551 U.S. 701168 L. Ed. 2d 508127 S. Ct. 27382007). andsecure placement in a foster home. Whether a pubi@bfiolated that right
A public employee cannot state a claim under the equal protection clause bywill be determinethased on a professional judgment standard. KaraBane
allegingthat he or she was arbitrarily treatedetiéntly from other similarlyitu- County,205 Ws. 2d 140555 N.W2d 630(1996),94-1081
atedemployees, with no assertion that thdedént treatment was based on the An inmate has a constitutionally protected liberty interest irhaving his man
employee’smembership in any particular class. Engquigdregon Department datoryrelease date extended. Due process is violated in a prison discasime
of Agriculture,553 U.S. 591128 S. Ct. 2146170 L. Ed. 2d 97%2008). whenguilt is found if there is not “some evidence” that supports the findiggitif
There is no equal protection violation in a state classifyingpasesidentgor Santiagov. Ware,205 Ws. 2d 295556 N.W2d 356(Ct. App. 1996)95-0079
tuition purposes persons who are residents for all other purposes. Listaver A nonlawyer may not sign and file a notice of appeal on behalf of a corporation.
655F.2d 123(1981). To do so constitutes practicing law without a license in violation of s. 757.30 and
The postconviction detention of a person is a violation of equal protection if it Voidsthe appeal.Requiring a lawyer to file the notice does not violate constitu
is occasioned by the prisoreindigency Taylor v. Gray 375 F Supp. 790 tional guarantees of equal protection and due process. JadairUgted States
Thecontrast between the percentage otilaek population of a cityl 7.2%, and Fire Insurance Cc209 Ws. 2d 187561 N.W2d 718(1997),95-1946
the percentage of black compositioh“fixed wage” skilled craft positions avail _Whether to proceed with civil litigation or to hold it in abeyance while a party
able in the city3.1%, evidenced a substantial disparity between the proportion of S incarcerated depends on thature of the case, the practical concerns raised by
minoritiesin the general population and the proporiioa specific job classifiea the prisonefs appearance, and the alternative methods availgpteviole the pris

tion and established a prima facie case of unlawful racial discrimination, @bsent ONerwith access to the hearing. SchmidBehmidt212 Ws. 2d 405569 N.W2d

p h P - 74 (Ct. App. 1997)96-3699
fahé’i‘é"l'gigs?r'imiﬁgggr:h%:ggkiﬁt%ﬁﬂ gggr'f%aun;g rgfglted from causes other than Thestate and federal constitutions provide identical procedural due permkss

equalprotection safeguards. County of Kenogh@. & S. Management, In223

Civil rights actions against municipalities are discussétirstead \City of Wis. 2d 373 588 N.W2d 236(1999),97-0642

Superior533 F Supp. 136§1982). In a procedural due process claim, ing the deprivation of property or liberty
Zoning—Equal protection. 1976 WLR 234. thatis unconstitutional; it is the deprivation without due process of meson
Equal protection—Sex discrimination. 1976 WLR 330. v. Jezwinski225 Ws. 2d 371592 N.W2d 606(1999),97-1867

Wisconsin Constitution updated by the Legislative Reference Bureau. Published August 25, 2015. Click for the Coverage of

Annotations for the Annotated Constitution. Report errors at (608) 266-3561, F  AX 264-6948.


http://docs.legis.wisconsin.gov/document/statutes/coverage
http://docs.legis.wisconsin.gov/document/statutes/coverage
http://docs.legis.wisconsin.gov/document/courts/223%20Wis.%202d%20373
http://docs.legis.wisconsin.gov/document/courts/588%20N.W.2d%20236
http://docs.legis.wisconsin.gov/document/wisupremecourt/97-0642
http://docs.legis.wisconsin.gov/document/courts/223%20Wis.%202d%20373
http://docs.legis.wisconsin.gov/document/courts/223%20Wis.%202d%20373
http://docs.legis.wisconsin.gov/document/courts/588%20N.W.2d%20236
http://docs.legis.wisconsin.gov/document/wisupremecourt/97-0642
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20132
http://docs.legis.wisconsin.gov/document/courts/248%20Wis.%202d%201009
http://docs.legis.wisconsin.gov/document/courts/637%20N.W.2d%2035
http://docs.legis.wisconsin.gov/document/courts/637%20N.W.2d%2035
http://docs.legis.wisconsin.gov/document/wisupremecourt/99-2580
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20132
http://docs.legis.wisconsin.gov/document/courts/248%20Wis.%202d%201009
http://docs.legis.wisconsin.gov/document/courts/637%20N.W.2d%2035
http://docs.legis.wisconsin.gov/document/wisupremecourt/99-2580
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%20App%2017
http://docs.legis.wisconsin.gov/document/courts/315%20Wis.%202d%20780
http://docs.legis.wisconsin.gov/document/courts/763%20N.W.2d%20201
http://docs.legis.wisconsin.gov/document/wicourtofappeals/08-1107
http://docs.legis.wisconsin.gov/document/courts/440%20U.S.%20268
http://docs.legis.wisconsin.gov/document/courts/441%20U.S.%2068
http://docs.legis.wisconsin.gov/document/courts/442%20U.S.%20256
http://docs.legis.wisconsin.gov/document/courts/446%20U.S.%20142
http://docs.legis.wisconsin.gov/document/courts/448%20U.S.%20448
http://docs.legis.wisconsin.gov/document/courts/450%20U.S.%20464
http://docs.legis.wisconsin.gov/document/courts/450%20U.S.%20464
http://docs.legis.wisconsin.gov/document/courts/458%20U.S.%20718
http://docs.legis.wisconsin.gov/document/courts/476%20U.S.%20267
http://docs.legis.wisconsin.gov/document/courts/543%20U.S.%20499
http://docs.legis.wisconsin.gov/document/courts/160%20L.%20Ed%202d%202949
http://docs.legis.wisconsin.gov/document/courts/125%20S.%20Ct.%201141
http://docs.legis.wisconsin.gov/document/courts/551%20U.S.%20701
http://docs.legis.wisconsin.gov/document/courts/168%20L.%20Ed.%202d%20508
http://docs.legis.wisconsin.gov/document/courts/127%20S.%20Ct.%202738
http://docs.legis.wisconsin.gov/document/courts/553%20U.S.%20591
http://docs.legis.wisconsin.gov/document/courts/128%20S.%20Ct.%202146
http://docs.legis.wisconsin.gov/document/courts/170%20L.%20Ed.%202d%20975
http://docs.legis.wisconsin.gov/document/courts/655%20F.2d%20123
http://docs.legis.wisconsin.gov/document/courts/375%20F.%20Supp.%20790
http://docs.legis.wisconsin.gov/document/courts/388%20F.%20Supp.%20912
http://docs.legis.wisconsin.gov/document/courts/533%20F.%20Supp.%201365
http://docs.legis.wisconsin.gov/document/courts/46%20Wis.%202d%20682
http://docs.legis.wisconsin.gov/document/courts/176%20N.W.2d%20292
http://docs.legis.wisconsin.gov/document/courts/58%20Wis.%202d%20444
http://docs.legis.wisconsin.gov/document/courts/206%20N.W.2d%20597
http://docs.legis.wisconsin.gov/document/courts/72%20Wis.%202d%20672
http://docs.legis.wisconsin.gov/document/courts/242%20N.W.2d%20689
http://docs.legis.wisconsin.gov/document/courts/76%20Wis.%202d%20286
http://docs.legis.wisconsin.gov/document/courts/251%20N.W.2d%20196
http://docs.legis.wisconsin.gov/document/courts/84%20Wis.%202d%20675
http://docs.legis.wisconsin.gov/document/courts/267%20N.W.2d%20644
http://docs.legis.wisconsin.gov/document/courts/85%20Wis.%202d%20246
http://docs.legis.wisconsin.gov/document/courts/270%20N.W.2d%20397
http://docs.legis.wisconsin.gov/document/courts/270%20N.W.2d%20397
http://docs.legis.wisconsin.gov/document/courts/92%20Wis.%202d%20289
http://docs.legis.wisconsin.gov/document/courts/284%20N.W.2d%20649
http://docs.legis.wisconsin.gov/document/courts/97%20Wis.%202d%20162
http://docs.legis.wisconsin.gov/document/courts/293%20N.W.2d%20173
http://docs.legis.wisconsin.gov/document/courts/293%20N.W.2d%20173
http://docs.legis.wisconsin.gov/document/courts/107%20Wis.%202d%20657
http://docs.legis.wisconsin.gov/document/courts/321%20N.W.2d%20334
http://docs.legis.wisconsin.gov/document/courts/109%20Wis.%202d%20138
http://docs.legis.wisconsin.gov/document/courts/325%20N.W.2d%20695
http://docs.legis.wisconsin.gov/document/courts/325%20N.W.2d%20695
http://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%20570
http://docs.legis.wisconsin.gov/document/courts/350%20N.W.2d%20612
http://docs.legis.wisconsin.gov/document/courts/128%20Wis.%202d%2059
http://docs.legis.wisconsin.gov/document/courts/381%20N.W.2d%20318
http://docs.legis.wisconsin.gov/document/courts/173%20Wis.%202d%20439
http://docs.legis.wisconsin.gov/document/courts/496%20N.W.2d%20645
http://docs.legis.wisconsin.gov/document/courts/180%20Wis.%202d%20254
http://docs.legis.wisconsin.gov/document/courts/509%20N.W.2d%20323
http://docs.legis.wisconsin.gov/document/courts/184%20Wis.%202d%20831
http://docs.legis.wisconsin.gov/document/courts/522%20N.W.2d%209
http://docs.legis.wisconsin.gov/document/courts/190%20Wis.%202d%20145
http://docs.legis.wisconsin.gov/document/courts/526%20N.W.2d%20775
http://docs.legis.wisconsin.gov/document/courts/526%20N.W.2d%20775
http://docs.legis.wisconsin.gov/document/courts/195%20Wis.%202d%20892
http://docs.legis.wisconsin.gov/document/courts/537%20N.W.2d%2074
http://docs.legis.wisconsin.gov/document/wicourtofappeals/92-0946
http://docs.legis.wisconsin.gov/document/courts/195%20Wis.%202d%20892
http://docs.legis.wisconsin.gov/document/courts/537%20N.W.2d%2074
http://docs.legis.wisconsin.gov/document/courts/537%20N.W.2d%2074
http://docs.legis.wisconsin.gov/document/wicourtofappeals/92-0946
http://docs.legis.wisconsin.gov/document/courts/203%20Wis.%202d%20310
http://docs.legis.wisconsin.gov/document/courts/554%20N.W.2d%20503
http://docs.legis.wisconsin.gov/document/wicourtofappeals/94-2557
http://docs.legis.wisconsin.gov/document/courts/205%20Wis.%202d%20140
http://docs.legis.wisconsin.gov/document/courts/555%20N.W.2d%20630
http://docs.legis.wisconsin.gov/document/wisupremecourt/94-1081
http://docs.legis.wisconsin.gov/document/courts/205%20Wis.%202d%20295
http://docs.legis.wisconsin.gov/document/courts/556%20N.W.2d%20356
http://docs.legis.wisconsin.gov/document/wicourtofappeals/95-0079
http://docs.legis.wisconsin.gov/document/courts/209%20Wis.%202d%20187
http://docs.legis.wisconsin.gov/document/courts/561%20N.W.2d%20718
http://docs.legis.wisconsin.gov/document/wisupremecourt/95-1946
http://docs.legis.wisconsin.gov/document/courts/212%20Wis.%202d%20405
http://docs.legis.wisconsin.gov/document/courts/569%20N.W.2d%2074
http://docs.legis.wisconsin.gov/document/courts/569%20N.W.2d%2074
http://docs.legis.wisconsin.gov/document/wicourtofappeals/96-3699
http://docs.legis.wisconsin.gov/document/courts/223%20Wis.%202d%20373
http://docs.legis.wisconsin.gov/document/courts/223%20Wis.%202d%20373
http://docs.legis.wisconsin.gov/document/courts/588%20N.W.2d%20236
http://docs.legis.wisconsin.gov/document/wisupremecourt/97-0642
http://docs.legis.wisconsin.gov/document/courts/225%20Wis.%202d%20371
http://docs.legis.wisconsin.gov/document/courts/592%20N.W.2d%20606
http://docs.legis.wisconsin.gov/document/wisupremecourt/97-1867

PublishedAugust 25, 2015.

ART. 1, §1, WISCONSIN CONSTITUTION

Substantivedue process guarantees protect citizens against arbitrary action of

11-12 Wis. Stats. 4

Due process does not requia@pointment of counsel for indigent parents in

government. To violate substantive due process guarantees, a decision must everyparental status termination proceeding. LassitBept.of Social Services,

involve more than simple errors in law or an improper exercise of discretion; it must
shockthe conscience. Eternalist Foundation, In€ity of Platteville 225 Ws.
2d 759 593 N.W2d 84(Ct. App. 1999)98-1944

A criminal proceeding may be conclusive against a 3rd party only if the 3rd party
andcriminal defendant have digient identity of interest sthat in the prior pro
ceeding the 3rd party had a full opportunity to fairly adjudicate the i¢saesg
to the conviction. If not, the 3rd partylue processghts would be violated by
the application of issue preclusion. Paige K.BSteven G.B226 Ws. 2d 210594
N.W.2d 370(1999),97-0873

A deprivation of the due process right of a fair warrgag occurnot only from
vaguestatutory language, but also from unforeseeable and retroactive interpreta
tion of that statutory language. ElectioBeard v Wisconsin Manufacturers &
Commerce227 Ws. 2d 650597 N.w2d 721(1999),98-0596

Theretroactive application of a substantive statute must meet the test of due pro
cessdetermined by balancing the public interest served by retroactive application
againstthe private interests that are overturnédeiman v American National
Property& Casualty Co2000 WI 83236 Ws. 2d 41,613 N.W2d 16099-2554

The imposition of liability without fault, even when the statute imposes punitive
sanctionsdoes not in itself violate due process. Statutes that are within the police
powerof the state may impose even criminal liability on a person whose acts violate
the statute, even if the person did not intend to do so. Grdssadmans Food
Market, Inc.2002 WI App 295259 Wis. 2d 181655 N.W2d 718 01-1746

A parent who haa substantial relationship with his or her child has a fundamen
tal liberty interest in parenting the child. It is fundamentalyair to terminate
parentalrights based solely on a paresnstatus as a victim of incesMonroe
CountyDHS v Kelli B. 2004 WI 48 03-0060

The due process clause of téthamendment includes the fundamental right
of parents tanake decisions concerning the care, custady control of their chil
dren,including the right to direct the upbringing and education of childreter
their control, but that right is neither absolute nor unqualified. Parents do not have
afundamental right direct how a public school teaches their child or to dictate
curriculumat the public school to which they have chosen to send their child. Lar
sonv. Burmaster2006 WI App 142295 Ws. 2d 333720 N.W2d 13405-1433

A prisoner has a liberty interest in avoiding forced nutrition and hydration, but
departmenof corrections may infringen the prisonés liberty interest by forcing
him or her to ingest food and fluids against his or her will. A court may enter a tem
porary ex parte order for involuntarily feeding and hydration, if exigent cir
cumstancesequireimmediate involuntary treatment in order to avoid serious harm
to or the death of an inmate. Continuation of the order requires the right te an evi
dentiaryhearing when DOG'allegations are disputed, the opportunity to meaning
fully participate in the evidentiary hearing, and that the order cannot be of indefinite
or permanent duration without periodic reviedepartment of Corrections
Saenz2007 WI App 25299 Wis. 2d 486728 N.W2d 765 05-2750

Prisonersdue process rights are discussealfi¥. McDonnell,418 U.S. 539

Public highschool students facing temporary suspension have property and lib
erty interests protected by due process. Gokspez,419 U.S. 565

Garnishmenof corporate bank accounts must comply with due prquesse
tionsof FuentesandSniadach North Geogia Finishing, Inc. vDi-Chem, Inc419
U.S.601

The Wisconsin medical examining board does dehy due process by both
investigatingand adjudicating chge of professional misconduct. itth\fow v. Lar-
kin, 421 U.S. 35

Stategmay deny benefits to those who fail to prove they did not quit a job in order
to obtain benefits. Lavine Wilne, 424 U.S. 577

Dueprocess does not disqualify an agencg decision maker merely because
of familiarity with the facts of a case. Hortonville DistHortonville Ed.Asso.
426U.S. 482

Dismissalfrom medical school for academic deficiencies without a hedlithg
notviolatethe due process clause. Board of Curators,.@fiMo. v. Horowitz,
435 U.S. 7841978).

Utility customers’ due process rights were violated when the utility shaetrof
vice for nonpaymentvithout advising the customers of available administrative
procedures.Memphis Light, Gas & \ater Div v. Craft,436 U.S. 1(1978).

A fathers acquiescence in his daugfsedtesire to live with henother in Cah
forniadid not confer jurisdiction over father in California courailko v. Califor-
nia Superior Court436 U.S. 841978).

Thedue process clause was not violated when the IRS monitored a conversation

with the defendarin violation of IRS rules. United StatesGaceres440 U.S. 741
(1979).

A state may not exercise quasi in rem jurisdiction over a defendant having no

forum contacts by attacking the contractual obligation of the defesdastirer
licensedin the state. Rush $avchuk444 U.S. 32q1980).

Involuntarytransfer of a prisoner to a mental hospital implicated protected lib
erty interests. ek v. Jones445 U.S. 48Qq1980).

Thetermination of appointed assistant public defenders, who were neither poli
cymakersnor confidential employees, solely on grounds of politiddietfon was
adenial of 1st and 14th amendment rights. Brarftinkel,445 U.S. 5071980).

Segregatiorconfinement of a prisoner without prior hearing may violate due
processdf postponement of procedural protections is not justified by apprehended
emergencyconditions. Hughes Rowe,449 U.S. 51980).

Whenan accident involving only Wconsin residentsccurred in WWsconsin,
thefact that the decedent had been employediimesota conferred jurisdiction
on Minnesota courts and Minnesota insuralagewas applicable. Allstate Ins. Co.

v. Hague 449 U.S. 3071981).

Thenational democratic party has a protected right of political association and
may not be compelled to seat delegates chipsan open primary in violation of
the party’s rules. Democratic Party of U.S.Wisconsin450 U.S. 1071981).

A statute that required a putative father in a paternity suit to pay for talsisd
denieddue process tindigent putative fathers. Little 8treated52 U.S. 1(1981).

452U.S. 18(1981).

A life prisonerhad no due process right to a statement of reasons why the board
did not commute his life sentence. Connecticut Board of Pard@nsnschat452
U.S.458(1981).

An ordinance regulating the sale of drug paraphernalia was constitutional. Hof
fman Estates vFlipside, Hofman Estates}55 U.S. 4891982).

Revocatiorof probation for failure to pay a fine, withoutlatermination that the
probationethad not made laona fide €brt to pay or that alternate forms of punish
mentdid notexist, denied due process and equal protection. Bear®ogia,
461U.S. 660(1983).

Notice by publication did not satisfy due process requirements in a tax sale.
MennoniteBoard of Missions vAdams 462 U.S. 7941983).

A states plicy of preservig county boundaries in a eapportionmenplan justi-
fied a ppulation deviation averagirg 13%. Brown v. Thomson,462 U.S. 835
(1983).

A minority set-aside program violated due process. Richmo@dogon Co.
488U.S. 469102 L. Ed. 2d 8541989).

Abortion restrictionscomplied with constitutional protections. eWéter v
ReproductiveHealth Serv492 U.S. 490106 L. Ed. 2d 41@1989).

Assumingthat a competent person has a constitutional right to refuse treatment,
a state may require clear and convincingdence that an incompetent patient
desiredwithdrawal of treatment. CruzanDirector Mo. Health Dept497 U.S.

261, 111 L. Ed. 2d 2241990).

Substantivedue process is not violated by a policGcef who causes death
throughdeliberate or reckless intéfence to life in a high speed chase aimed at
apprehending suspect. Only a purpose to cause harm unrelated to the legitimate
objectof arrest satisfies the element of arbitrary conduct shocking to the conscience
necessaryor a due process violation. County of Sacramentewis,523 U.S.

833 140 L. Ed. 2d 10481998).

In lieu of exclusive reliance on a judggiersonal inquiry into higr her actual
bias,or on appellate review of the judgeletermination respectirgtual bias, the
dueprocess clause has been implemented by objective standards that do not require
proof of actual bias. In defining these standards the U.S. Supreme Court has asked
whetherunder a realistic appraisal p$ychological tendencies and human weak
nessthe interest posesich a risk of actual bias or prejudgment that the practice
mustbe forbidden if the guarantee of due process is to be adequately implemented.
Capertonv. A. T. Massey Coal C&56 U.S. 868175 L. Ed. 2d 75329 S. Ct. 2252
(2009).

Thereis aserious risk of actual bias, based on objective and reasonable-percep
tions,when a person with a personal stake in a particular case had a significant and
disproportionaténfluence in placing the judge on a case by raising funds or-direct
ing the judges election campaign whiliae case was pending or imminent. The
inquiry centers on the contributiantelative size in comparison to the total amount
of money contributed to the campaign, the total amount spent in the election, and
the apparent ééct the contribution had on the outcome of the electidether
campaigncontributions were a necessary andisight cause of a judgeVictory
is not the proper inquiryDue process requires an objective inquiry into whether
the contributots influence on the election under all the circumstances woligid of
a possible temptatioto the average judge to lead the judge not to hold the balance
“nice, clear and true.” Caperton . T. Massey Coal C®56 U.S. 868175 L.

Ed.2d 753129 S. Ct. 22522009).

It is not a violation ofhe due process clause to tow an illegally parked car without
first giving the owner notice and opportunitylie heard regarding the lawfulness
of the towing. Sutton.\City of Milwaukee 672 F2d 644(1982).

A village boards denial of an application for a liquor license did not deprive the
applicantof either liberty or propertyScott v Village of Kewaskum786 F2d 338
(1986).

A teachers dleged de factotenue is rot a potectel propery interest Liberty
interestsre dscussed Severs v X. Schod Dist. No. 1, Tony, Bc. 429 F Supp 477.

A sherif violated a tenard’ protectible property interest by executing a stale writ
of restitution. V8If-Lillie v. Kenosha CtySherif, 504 F Supp. 1(1980).

Onecannot have a constitutionally protected interest solely in a state law proce
dure; a separate property interest must also be present. Molg@andhof Cale
donia,527 F Supp. 10731981).

Demonrum andhe dirty dance: reconsidering government regulation of live sex
entertainmenéfter California vLa Rue. 1975 WLR 161.

Reasonableorporal punishment by schooffiofal over parental objection is
constitutional. 1976 WLR 689.

Proceduratue process in public schools: The “thicket” of Godsopez. 1976

LR 934.

Impartial decisionmaker—authority of school boarditsmiss striking teachers.
1977WLR 521.

Propertyinterest—governmentmployment—state law defines limitation of
entittement. 1977 WLR 575.

MISCELLANEOUS

An adult bookstore has no right to protect the privacy rights of its custamers
apublic, commercial establishment. City News & NoveltZity of Waukesha,
170 Wis. 2d 14487 N.w2d 316(Ct. App. 1992).

A narrowly drawn anti—cruising ordinance did not violate the right to assemble
or travel. Scheunemann @ity of West Bend 179 Ws. 2d 469507 N.W2d 163
(Ct. App. 1993).

Theright to intrastate travel, including the right to move aboutsomeighbor
hoodin an automobile, is fundamental, but infringements on the right are not sub
jectto strict scrutiny Cruising ordinances, reasonable in time, place and manner
do not violate this right. Brandmiller Arreola,199 Ws. 2d 528544 N.W2d 849
(1996),93-2842

A father who intentionally refused to pay child support could, as a condition of
probation,be required to avoid having another child, unless he showed that he
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5  09-10 Wis. Stats. ART. I, §3, WISCONSIN CONSTITUTION
couldsupport that child and his current childrén light of the defendarst'ongoing Prisoninmates 1st amendment rights are subject to limitation and regulation.
victimizationof his children and record manifesting his disregard for thethasv Interceptionand withholding of inter-inmate correspondence was reasonable.
conditionwas not overly broad and was reasonably related to the defenddat’ Yoderv. Palmeri, 177 Ws. 2d 756502 N.W2d 903(Ct. App. 1993).
bilitation. State v Oakley 2001 WI 103 245 Ws. 2d 447 629 N.Ww2d 20Q Whethera restriction on nude dancing is overbroad depends on whether the ordi
99-3328 ) i o . nanceis tageted at curbing only harmful secondarieefs of exotic clubs. Fond
Banishmenfrom a particular place is not a per se violation of the right to travel. du Lac County vMentzel,195 Ws. 2d 313536 N.W2d 160(Ct. App. 1995),
Thereis no exact formula for determining whether a geographic restrictiwaris 94-1924
rowly tailored. Each case must be analyzed on itsfaats, circumstances, and The states power to ban the sale of alcoholic beverages under the 21st-amend
total atmosphere tg determine whether the geographic restriction is narrowly \,ontincludes the lesser power to ban nude dancing on premtises alcohol is
drawn. Predick v O'Connor 2003 WI App 46260 Ws. 2d 323660 N.w2d 1 served. Schultzv. City of Cumberland]95 Ws. 2d 554536 N.W2d 192(Ct. App.

02-0503
In order for a putative biological father to have tfezessarjoundation for The restriction of prison inmates free speech rights are discussed. Lomax v
constitutionallyprotected liberty interest in his putative paterrigy would have ) :
to have taken &ifmative steps to assume his parental responsibilities for the child. Fiedler.204 Ws. 2d 196554 N.w2d 841(Ct. App. 1996)95-2304
RandyA. J. v Norma |. J2004 WI 41270 Ws. 2d 384676 N.W2d 45202-0469 A zoning ordinance that did not set aside any area where an adult bookstore
; ; ; ; would be allowed wasmpermissible. @wn of Wayne v Bishop,210 Ws. 2d 218
Putativefathers right to custody of his child. 1971 WLR 1262. 565N.W.2d 201(Ct. App. 1997)95-2387
o . A public nudity ordinance will meet a challenge that faisially overbroad if
Slavery prohibited. SecTion 2. There shall be neither it is drafted in a manner that addresses the seconfiarisesf adult entertainment
slavery,nor involuntary servitude in this state, otherwise than Wwithout sufocating protected expression in a real and substantial mainnemge
for the punishment of crime, whereof the party shall have been Yanagements. Town of Trenton, 219 Ws. 2d 13 580 N.W2d 156 (1998),
duIy convicted. Obscenityis, and has been, an abuse of the right to speak freely on all subjects
underthe state constitution. The breadth of protectidarefl by the Wsconsin
T constitutionin the context of obscenity is no greater than tHatdéd by the 1st
Free S{peeCh: “bel; SEcTioN 3. Every person may fre_9|y amendment.County of Kenosha €. & S. Management, In223 Ws. 2d 373588
speak,write and publish his sentiments ah subjects, being N.W.2d 236 (1999),97-0642

responsiblefor the abuse of that right, and no laws shall be It may be appropriate wonsider context in determining whether a communica
’ tion “expressly advocates” the election, defeatall, or retention of a clearly iden

Dassed{) r_GStrain or abr?dge the."b.erty of SpeeCh_)fdhe press. tified candidate or a particular vote at a referendum, within the meaninglo®s. 1
In all criminal prosecutions or indictments for libel, the truth  (16)(a) 1. Elections Board Wisconsin Manufacturers & Commer@27 Wis.
may be given in evidence, and if it shall appear to the jury that 2d650 597 N.w2d 721(1999),98-0596

. L When an ordinance regulates 1st amendment activities, the government nor
the matter chaged as libelous be true, and was publishét mally has the burden of defending the regulation beyond a reasonabletmgubt,

good motives and for justifiableends, the party shall be  whenprior restraints are concerned and the government action at issueeisighe
acquitted;and the jury shall have the right to determine the law of an applicang qualifications for a business license, the city does not bear the bur
denof going to court to ééct the denial of a license, nor does it bear the burden
andthe fact. of proof once in court. City News & Noveltinc. v City of Waukesha231 Wis.
FREE SPEECH 2d 93, 604 N.W2d 870(Ct. App. 1999)97-1504
) ) S . . ) . Unfiled pretrial materials in a civil action between private parties are not public
A city can validly prohibit picketing private homes when the subject of the pick  recordsand neither the public nor the press has edhgsmmon law or constitu
eting has no relationship to any activity carried on ther@ulatosav. King, 49 tional right of access to those materials. Statael. Mitsubishi vMilwaukee
Wis. _2d 398182 N.w2d 530 ) B _ County,2000 WI 16 233 Wis. 2d 1,605 N.W2d 868 99-2810
A journalist has a constitutional right to the privilege not to disclose sources of A town ordinance prohibiting nudity on premises operating uadetail Class
informationreceived in a confidential relationship, but when such confiderice is B liquor license was constitutional underie, 146 L. Ed. 2d. 265. Urmanski v
conflict with the publics overriding need to knowt mustyield to the interest of Town of Bradley 2000 WI App 141237 Ws. 2d 545613 N.W2d 905 99-2330
justice. The state need notfiamatively demonstratgroof of compelling need or Only a “true threat” is punishable under statutgminalizing threats. A true
lack of an alternative method of obtaining the information sought when the crimes  threatis astatement that a speaker would reasonably foresee that a listener would
involved and the prevention of repetition of those crimes constitute a compelling reasonably interpret as a serious expressienpafrpose to inflict harm, as distin
need. State.\Knops,49 Wis. 2d 647183 N.W2d 93 guishedfrom hyperbole, jest, innocuous talk, expressions of political views, or
Only thatportion of an obscenity ordinance defining obscenitgath—Memoirs othersimilarly protected speech. It is not necessary that the speaker have the ability
termsis unconstitutional, and the remainder is a viabfecéfe ordinance when to carry out the threat. StateRerkins2001 WI 46243 Ws. 2d 141626 N.w2d
supplementedy the supremeourt’s Chobotobscenity definition “community 762, 99-1924

1995),94-3106

standards'tefinition. Madison vNickel, 66 Ws. 2d 71223 N.W2d 865 Application of the disorderly conduct statute speech alone is permissible
The majority representative’exclusive right to represent all employees in a bar ~ underappropriate circumstances. When speech is not an essential part of any
gaining unit precludes speech by others in the form gliging or negotiating for expositionof ideas, when it is utterly devoid of social value, and when it can cause

alabor agreement, but the infringement on speech is justified by the necessity toor provoke a disturbance, the disorderly conduct statute can be applicable. State
avoid the dangers attendant up@ative chaos in labor-management relations. V. A.S.,2001 WI 48243 Ws. 2d 173626 N.w2d 71299-2317

MadisonJoint School District No. 8. WERC,69 Ws. 2d 200231 N.W2d 206 Purelywritten speech, even if it fails to cause an actual disturbance, can consti
Prohibitingthe solicitation of prostitutes does not violate the right of free speech. tutedisorderly conduct, but the state has the burden to prove that the speeeh is con
Shillcuttv. State74 Wis. 2d 642247 N.W2d 694 stitutionally unprotectedabusive” conduct. “Abusive” conduct is conduct that is

; , ; injurious, i hurtful, ofensive, or reproachful True threats clearly fall
Whena radio talk show announcer was fired for allowing &flkw guests to Injurious, improper nu e

slandemninorities, the announcsrright of free speech was not infringed. Augus ‘évg?'gztgeNss\?gg %Sthégfjf;'g;“m' StateDouglas D2001 WI 47243 Ws. 2d

tine v. Anti-Defamation Lg. B'nai Brith75 Wis. 2d 207249 N.W2d 547 Althoughthe 1st amendment prohibigsv enforcement fitials from prosecut

Whenthe record did not indicate that a tenant union provided inadequate; unethi ing protected speech, it does not necessarily follow that schools may not discipline

cal, or complex legal advice tenants, the tenant unisrinformation service was studentdor such s ; P ;
h peech. Like law enforcemeffiictdls, educators may not punish
ﬂ%egée%’g freespeech guarantees. HoppeMadison,79 Ws. 2d 120256 studentamerely for expressing unpopular viewpoints, butltsieamendment must

s . . i beapplied in light of the special characteristics of the school environment. Schools
Thepublic’s right to be aware of all facts surrounding an issue does not interfere may limit or discipline conduct that for any reason materially disrupts classwork

with the right of a newspaper to rejecivertising. M. Assoc. of Nursing Homes or involves substantial disorder or invasiufithe rights of others. StateDouglas
v. Journal Co92 Wis. 2d 709285 N.W2d 891(Ct. App. 1979). D. 2001 WI 47 243 Wis. 2d 204626 N.W2d 72599-1767
Procedures to determine whether a journalist may properly invoke pritdege A county public assembly ordinance that contained a 60-day adfitimge
preventdisclosure of confidential sources set. Green Bay Newspafarcuit requirementa 45-day processing time period, a prohibition against advertising,
Court,113 Wis. 2d 41, 335 N.W2d 367(1983). promoting,and selling tickets before a license was issued, a required certification
Theright of free speech applies against state action, not private action. Jacobsby thezoning administratpand a license fee in excess of $100 per application was
v. Major, 139 Wis. 2d 492407 N.W2d 832(1987). gotnarm\gly tallchrecto achlﬁve a S|gn|f|cagt gﬁvgmmem |n2tggeas§Nalng wol;ggd the
Newsgatherers have no constitutional rightetess to disaster scenes beyond ~1Stamendment free speech guarantee. Sauk CouGiymz, pp
thataccorded the general public. City of Oak Creeking, 148 Ws. 2d 532436 266 Wis. 2d 758669 N.W2d 509 02-0204

The exceptionto protection for “true threats” is not limited to threats directed
: : ly at a person or group of individuals, nor is it limitectthreat of bodily harm
Commercialspeech is protected by the 1st amendment. The government must 9"
showa restriction directly advances a substantial intdoest to be constitutional. 823932316 State. \Robert T2008 WI App 22307 Ws. 2d 483746 N.W2d 564
City of Milwaukee v Blondis,157 Ws. 2d 730460 N.W2d 815(Ct. App. 1990). i X i o
A sentence based on an activity protected by the 1st amendment is constitution Fre\zslpee%%aprﬁ thGe stetﬁgmpalgn finance law are discussed in lighatk-
ally invalid, but when a sfitient link to criminal activity is shown, the activity is ey V. valea y Gen. 1as. ) )
no longer protected. State %.E.B.161 Ws. 2d 655469 N.W2d 192(Ct. App. Carcard space on a city transit system is not a free speech forum. Lel@itsin v
1991). of Shaker Heights}18 U.S. 298
Althoughmusic is accorded a presumption of being protected speech, an ordi A flag misuse statute wamconstitutional as applied to a flag hung upside down
nanceprohibiting all unreasonable noise was not an unconstitutionally vague With a peace symbol fafed when the context imbued the display with protected

N.W.2d 285 (1989).

encroachmentn free speech. City of MadisonBauman162 Ws. 2d 66Q 470 elementof communication. Spence State of Viishington418 U.S. 405
N.W.2d 296 (1991). Commercialdvertising is protected free speech. Bigelowinginia, 421 U.S.
An employees free speech rights were not violated when the empopeed 809,
for confidentiality and discipline clearly outweighed the emplay#eerest in dis Campaignexpenditure limitations unduly restrict political expression. -Con
closingconfidential information. Barnhill.\Board of Regents,66 Ws. 2d395 tribution limits impose serious burdens free speech only if they are so low as to
479N.W.2d 917(1992). preventcandidates and political committees from amassing the resources neces
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ART. I, §3, WISCONSIN CONSTITUTION

saryfor effective advocacyBuckley v Valeo,424 U.S. 1 See also McConnell v
FederalElections Commissior§40 U.S. 93157 L. E. 2d 491124 S. Ct. 619
(2003)(Reversed in part bgitizens Unitell Randall vSorrell,548 U.S. 230165
L. Ed. 2d 482126 S. Ct. 24792006). Federal Election CommissiarWisconsin
Rightto Life, Inc.551 U.S. 449168 L. Ed. 2d 329127 S. Ct. 26522007).

Prior restraint of news media to limit pretrial publicity is discusdédbraska
PressAsso. v Stuart427 U.S. 539

A board of education may not prevent a non—union teacher from speaking of a
bargainingissue at an open meeting. Madison School Distridigconsin
EmploymentCommission429 U.S. 167

Corporations’ free speech rights are discusgérst National Bank of Boston
v. Bellotti, 435 U.S. 76§1978).

The 1st amendment prohibited the prosecution of a newspappulfitishing
confidential proceedings of a commission investigating judicial conduct. - Land
mark Communications, Inc..Wirginia, 435 U.S. 8291978).

Collectiveactivity undertaken to obtain meaningful access to courts is a-funda
mentalright protected by the 1st amendment. In re Prighd8,U.S. 4131978).

A newspaper @ite may be searched for evidenceaofrime even though the
?ewsr;aper is not suspected of a crime. Zurch8tanford Daily436 U.S. 547

1978).

The 1st amendment does not guarantee the psiaianedias right of access to
sourcef information within government control. Houchind@QED, Inc.438
U.S. 1(1978).

Publicemployee private, as well as public, speech is protected. GiviMasty
ernLine Consol. School Dis#39 U.S. 41q1979).

Thepress and public have no constitutional right to attend a pretrial suppression
hearingwhen the defendant demands a closed hearing to avoid prejpdioiet
ity. Gannett Co. \DePasquale}43 U.S. 36§1979).

A public utility had the free speech right to enclose with bills inserts discussing
controversialssues of public policyConsolidated Edison Public Service Com
mission, 447 U.S. 53q1980).

For restrictions on commercial speech to starmstitutional challenge, the
restrictionmust not be more extensive than is necessary to serve the govesnment’
interests. Central Hudson Gas ®ublic Service Commission of Nevoik, 447
U.S.557(1980).

An ordinance prohibiting a live dancing exhibition violated the free speech
clause. Schad vMount Ephraim452 U.S. 61(1981).

A statute prohibiting nude dancing in establishments licensed by a state to sell
liquor was valid under the 21st amendment. NeskYState Liquor Authority v
Bellanca452 U.S. 7141981).

A statute that prohibits placing unstamped mailable matter in anggdmrved
by the U.S. postal service does not violate the free speech clause. U.SS@ostal
vice v. Greenbugh Civic Assn453 U.S. 14 (1981).

11-12 Wis. Stats. 6

A county ordinance requiring a permit for all paradespardic assemblies that
gavethe county administrator power adjust permit fees to meet police expenses
incidentto the assembly violateitie 1st amendment as being an impermissible
assessmermtf the permittea’ speecltontent was required to determine the expen
sesto be incurred in maintaining order at the assembdysyth County.\WNationat
ist Movement505 U.S. 123120 L. Ed. 2d 1011992).

Exclusionof “fighting words” from free speech protections did not justify a city
ordinancebanning displays thatonvey messages of racial, genagrreligious
intolerance. A city may not selectively ban fighting words based on the particular
ideaexpressed. R.A.M. St. Paul505 U.S. 377120 L. Ed. 2d 30%1992).

A city ban on newsracks for commercial publications violated the right to free
speechwhen the city failed to establish a “reasonable fit” between its legitimate
interestin safety and aesthetics and the ban. CincinnBliscovery Networks07
U.S.410 123 L. Ed. 2d 991993).

Denialof the use of a school building to a church seetarexhibit a film when
anonsectarian group would have been allowed the use of the building to show a
secularfilm on the same topic violated the right of free speech. La@hapel v
CenterMoriches 508 U.S. 34124 L. Ed. 2d 3521993).

For a government employeespeech to be protected, $peech must be on a
matterof public concern and the employgé@iterest in expressitamself or her
self on the matter mustutweigh the injury the speech could cause the employer
in providing public services through its employeesatéts v Churchill, 511 U.S.

661, 128 L. Ed. 2d 6861994). See alsBurkes vKlauser 185 Wis. 2d 309517
N.W.2d 502(1994).

A city’s ban on almost all residential signs violated the right of free speech. City
of LaDue v Gilleo,512 U.S. 26129 L. Ed. 2d 221994).

An Ohio statute prohibiting the distribution of anonymous campaign literature
violatedthe right of free speech. Mclintyre@hio Elections CommissioB14 U.S.
334,131 L. Ed. 2d 4261995).

The selectionof the makeup a parade is entitled to free speech protection. A
paradesponso's free speectights include the right to deny a grosiparticipation
who intends to convey a message contrary to the spsnsduirley vIrish—Amert
canGay Group515 U.S. 557132 L. Ed. 2d 4871995).

A state university that funded printiagoroad range of student publications but
deniedfunding for a student religiougroups publication violated free speech
guaranteegand was not excused by the need to comply with the establishment of
religion clause. Rosenbager v University of \irginia, 515 U.S. 819132 L. Ed.
2d (1995).

As with government employees whose employment may not be terminated for
exercisinglst amendment rights, independent contractors may not have their gov
ernmentcontracts terminated for refusing to support a political parits candi
datesor for exercising free speech rights. Board of County Commissioners v
Umbehr,518 U.S. 668135 L. Ed. 2d 8431996) and O’Hare rlick Service v
Northlake,518 U.S. 712135 L. Ed. 2d 8741996).

An ordinance that placed substantial restrictions on billboards other than those  The constitutionality of injunctions restraining actionsaiortion clinic protest

usedfor onsite commercial advertising violated the free speech clMiseome
diav. San Diego453 U.S. 49(q1981).

A public university that provided a forum to many student groups but excluded
religiousstudent groups violated the principle that state regulation of speech should
be content neutral. Wimar v Vincent, 454 U.S. 2631981).

An ordinance regulating the sale of drug paraphernalia was constitutional. Hof
fman Estates vFlipside, Hofman Estates455 U.S. 4891982).

There are constitutional limits on the statpbwer tgprohibit candidates from
makingpromises in the course of an election campaign. Some promises are univer
sally acknowledged as legitimate, indeed indispensable to decisionmaking in
democracy.Brown v Hartlage 456 U.S. 451982).

A school board discretion to determine the contents of school libraries may not
be exercised in a narrowly partisan or political manrgward of Education. Wico,
457U.S. 853(1982).

Statesare entitledo greater leeway in the regulation of pornographic depictions
of children. New ¥rk v. Ferber458 U.S. 7471982).

Thedischage of public employee did not deny free speech rights, under the facts
of the case. Connick Wyers,461 U.S. 13§1983).

A sidewalk is a “public forum”. The prohibition of leaflets denied free speech.
U.S.v. Grace461 U.S. 1711983).

Thegovernmens substantial interest in maintaining the park inhtbart of the
capitalin an attractive conditiosustained a regulation against camping or-over
night sleeping in public parks. Free speech was not denied. Cladavmunity
for Creative Non-violencel68 U.S. 28§1984).

A school district did not violate the free speech clause by disciplining a student
for giving an ofensively lewd and indecent speech at a school asserBbipel
SchoolDist. No. 403 vFraser478 U.S. 6751986).

Schooladministrators may exercise control over style ematent of student
speechin school-sponsored activities g as control is reasonably related to
“legitimate pedagogical concerns.” Hazelwo8dhool District vKuhimeier 484
U.S.260(1988).

A state may not categorically bangted, direct—-mail advertising by attorneys.
Shaperov. Kentucky Bar Assn486 U.S. 4661988).

A Brookfield ordinance prohibiting picketing of individuals’ residences was not
facially invalid. Frisby vSchultz487 U.S. 4741988).

A protesters conviction for flag desecration violated the right of free speech.
Texasv. Johnson491 U.S. 397105 L. Ed. 2d 3421989).

The 1st amendment prohibits employment decisions concerning low-level pub
lic employees to be based upon political patronage. RuRepublican Party of
lllinois, 497 U.S. 62111 L. Ed. 2d 521990).

A public indecency statute barring public nudity and requiring dancers to wear
pastiesand G-strings did not violate the right of free expression. Barr@en
Theatre, Inc501 U.S. 560115 L. Ed. 2d 5041991).

ersis discussed. SchenckRro—Choice Networl§19 U.S. 357137 L. Ed. 2d 1
(1997).

Assessmentsigainst commodity producers under an agricultaratketing
orderto pay for the costs of generic advertising did not violate the pradifoee
speeclrights. Glickaman vWileman Brothers & Elliot, Inc521 U.S. 457138 L.

Ed.2d 585(1997).

A public broadcasting networktecision to exclude an independent candidate
who had little public support was a permissible exercise of journalistic discretion.
ArkansasEducational TV vForbes523 U.S. 666140 L. Ed. 2d 87%1998).

It is a violation of the 4th amendment for police to bring members ohéuka
or other 3rd persons into a home during the execution of a warrant when the pres
enceof the 3rd persons in the home is not in aid of the execution of the warrant.
Wilsonv. Layne,526 U.S. 603143 L. Ed. 2d 81§1999).

Thefinancing of student ganizations through mandatory student fees does not
violate the 1st amendment if viewpoint neutrality is the operational principal.
Boardof Regents vSouthworth529 U.S. 217146 L. Ed. 2d 1932000).

An ordinance prohibitingoublic nudity was valid when the government’
assertednterestwas combating the secondarjeet associated with adult enter
tainmentandwas unrelated to suppression of the erotic message of nude dancing.
Eriev. Paps A.M.529 U.S. 277146 L. Ed. 2d 26%2000).

A statute that makes it unlawful within regulated areas for any person to-‘know
ingly approach” within eight feet of another perseithoutthat persors consent,

“for the purpose of passing a leaflet or handbill to, displaying a sign to, or engaging
in oral protest, education, or counseling with such other perseohstitutional.
Hill v. Colorado530 U.S. 703147 L. Ed. 2d 5972000)

Inmateto inmate correspondentigat includes legal assistance does not receive
more 1st amendment protection than other correspond&eaw. Murphy, 532
U.S.223 149 LEd 2d 420 (2001).

The 1st amendment protects speech that discloses the cofi@ntillegally
interceptedelephone call when that speech was by a person not a partyrtiethe
ception. Bartnicki v Vopper 532 U.S. 514149 L. Ed. 2d 7872001).

Speechdiscussing otherwise permissible subjects cannot be excluded from a
limited public forum, such as a school, on the grounds that it is discussed from a
religiousviewpoint. A clubs meetings, held after school, not sponsored by the
school,and open to to any student who obtained parental consent, did not raise an
establishmenof religion violation that could be raised to justify content-based dis
criminationagainst the club. Good News ClulMilford Central School533 U.S.
98,150 L. Ed. 2d 1512001).

A village ordinance making it a misdemeanor to engage in door-to—door advo
cacywithout first registering with the village and obtaining a permit violated the
1stamendment. \Afchtower Bible andr&ct Society of New atk, Inc. v Village
of Stratton536 U.S. 150153 L. Ed. 2d 20%2002).

A state, consistent with the 1st amendment, may ban cross burning carried out
with the intent to intimidate, but aiginia statute treating any cross burning as
primafacie evidence of intent to intimidate was unconstitutional. Instead of pro

Press freedom does not confer a constitutional right to disregard promises thathibiting all intimidating messages, a statay choose to regulate this subset of

would otherwise be enforceable under state lAvpossible promissorgstoppel
actionfor breaching an agreement to keep a source confidential was not barred
Cohenv. Cowles Media Co501 U.S. 663115 L. Ed. 2d 581991).

intimidatingmessages in light of crobsirnings’ long and pernicious history as a

.signal of impending violence. iNginia v. Black,538 U.S. 343155 L. E. 2d 535,

123S. Ct. 15362003).

Wisconsin Constitution updated by the Legislative Reference Bureau

Annotations for the Annotated Constitution. Report errors at (608) 266-3561, F

. Published August 25, 2015. Click for the

Coverage of
AX 264-6948.


http://docs.legis.wisconsin.gov/document/statutes/coverage
http://docs.legis.wisconsin.gov/document/statutes/coverage
http://docs.legis.wisconsin.gov/document/courts/424%20U.S.%201
http://docs.legis.wisconsin.gov/document/courts/540%20U.S.%2093
http://docs.legis.wisconsin.gov/document/courts/124%20S.%20Ct.%20619
http://docs.legis.wisconsin.gov/document/courts/548%20U.S.%20230
http://docs.legis.wisconsin.gov/document/courts/165%20L.%20Ed.%202d%20482
http://docs.legis.wisconsin.gov/document/courts/165%20L.%20Ed.%202d%20482
http://docs.legis.wisconsin.gov/document/courts/126%20S.%20Ct.%202479
http://docs.legis.wisconsin.gov/document/courts/551%20U.S.%20449
http://docs.legis.wisconsin.gov/document/courts/168%20L.%20Ed.%202d%20329
http://docs.legis.wisconsin.gov/document/courts/127%20S.%20Ct.%202652
http://docs.legis.wisconsin.gov/document/courts/427%20U.S.%20539
http://docs.legis.wisconsin.gov/document/courts/429%20U.S.%20167
http://docs.legis.wisconsin.gov/document/courts/435%20U.S.%20765
http://docs.legis.wisconsin.gov/document/courts/435%20U.S.%20829
http://docs.legis.wisconsin.gov/document/courts/436%20U.S.%20412
http://docs.legis.wisconsin.gov/document/courts/436%20U.S.%20547
http://docs.legis.wisconsin.gov/document/courts/438%20U.S.%201
http://docs.legis.wisconsin.gov/document/courts/438%20U.S.%201
http://docs.legis.wisconsin.gov/document/courts/439%20U.S.%20410
http://docs.legis.wisconsin.gov/document/courts/443%20U.S.%20368
http://docs.legis.wisconsin.gov/document/courts/447%20U.S.%20530
http://docs.legis.wisconsin.gov/document/courts/447%20U.S.%20557
http://docs.legis.wisconsin.gov/document/courts/447%20U.S.%20557
http://docs.legis.wisconsin.gov/document/courts/452%20U.S.%2061
http://docs.legis.wisconsin.gov/document/courts/452%20U.S.%20714
http://docs.legis.wisconsin.gov/document/courts/453%20U.S.%20114
http://docs.legis.wisconsin.gov/document/courts/453%20U.S.%20490
http://docs.legis.wisconsin.gov/document/courts/454%20U.S.%20263
http://docs.legis.wisconsin.gov/document/courts/455%20U.S.%20489
http://docs.legis.wisconsin.gov/document/courts/456%20U.S.%2045
http://docs.legis.wisconsin.gov/document/courts/457%20U.S.%20853
http://docs.legis.wisconsin.gov/document/courts/458%20U.S.%20747
http://docs.legis.wisconsin.gov/document/courts/461%20U.S.%20138
http://docs.legis.wisconsin.gov/document/courts/461%20U.S.%20171
http://docs.legis.wisconsin.gov/document/courts/468%20U.S.%20288
http://docs.legis.wisconsin.gov/document/courts/478%20U.S.%20675
http://docs.legis.wisconsin.gov/document/courts/484%20U.S.%20260
http://docs.legis.wisconsin.gov/document/courts/484%20U.S.%20260
http://docs.legis.wisconsin.gov/document/courts/486%20U.S.%20466
http://docs.legis.wisconsin.gov/document/courts/487%20U.S.%20474
http://docs.legis.wisconsin.gov/document/courts/491%20U.S.%20397
http://docs.legis.wisconsin.gov/document/courts/105%20L.%20Ed.%202d%20342
http://docs.legis.wisconsin.gov/document/courts/497%20U.S.%2062
http://docs.legis.wisconsin.gov/document/courts/111%20L.%20Ed.%202d%2052
http://docs.legis.wisconsin.gov/document/courts/501%20U.S.%20560
http://docs.legis.wisconsin.gov/document/courts/115%20L.%20Ed.%202d%20504
http://docs.legis.wisconsin.gov/document/courts/501%20U.S.%20663
http://docs.legis.wisconsin.gov/document/courts/115%20L.%20Ed.%202d%20586
http://docs.legis.wisconsin.gov/document/courts/505%20U.S.%20123
http://docs.legis.wisconsin.gov/document/courts/120%20L.%20Ed.%202d%20101
http://docs.legis.wisconsin.gov/document/courts/505%20U.S.%20377
http://docs.legis.wisconsin.gov/document/courts/120%20L.%20Ed.%202d%20305
http://docs.legis.wisconsin.gov/document/courts/507%20U.S.%20410
http://docs.legis.wisconsin.gov/document/courts/507%20U.S.%20410
http://docs.legis.wisconsin.gov/document/courts/123%20L.%20Ed.%202d%2099
http://docs.legis.wisconsin.gov/document/courts/508%20U.S.%2034
http://docs.legis.wisconsin.gov/document/courts/124%20L.%20Ed.%202d%20352
http://docs.legis.wisconsin.gov/document/courts/511%20U.S.%20661
http://docs.legis.wisconsin.gov/document/courts/511%20U.S.%20661
http://docs.legis.wisconsin.gov/document/courts/128%20L.%20Ed.%202d%20686
http://docs.legis.wisconsin.gov/document/courts/185%20Wis.%202d%20309
http://docs.legis.wisconsin.gov/document/courts/517%20N.W.2d%20502
http://docs.legis.wisconsin.gov/document/courts/517%20N.W.2d%20502
http://docs.legis.wisconsin.gov/document/courts/512%20U.S.%2026
http://docs.legis.wisconsin.gov/document/courts/129%20L.%20Ed.%202d%2022
http://docs.legis.wisconsin.gov/document/courts/514%20U.S.%20334
http://docs.legis.wisconsin.gov/document/courts/514%20U.S.%20334
http://docs.legis.wisconsin.gov/document/courts/131%20L.%20Ed.%202d%20426
http://docs.legis.wisconsin.gov/document/courts/515%20U.S.%20557
http://docs.legis.wisconsin.gov/document/courts/132%20L.%20Ed.%202d%20487
http://docs.legis.wisconsin.gov/document/courts/515%20U.S.%20819
http://docs.legis.wisconsin.gov/document/courts/518%20U.S.%20668
http://docs.legis.wisconsin.gov/document/courts/135%20L.%20Ed.%202d%20843
http://docs.legis.wisconsin.gov/document/courts/518%20U.S.%20712
http://docs.legis.wisconsin.gov/document/courts/135%20L.%20Ed.%202d%20874
http://docs.legis.wisconsin.gov/document/courts/519%20U.S.%20357
http://docs.legis.wisconsin.gov/document/courts/137%20L.%20Ed.%202d%201
http://docs.legis.wisconsin.gov/document/courts/521%20U.S.%20457
http://docs.legis.wisconsin.gov/document/courts/138%20L.%20Ed.%202d%20585
http://docs.legis.wisconsin.gov/document/courts/138%20L.%20Ed.%202d%20585
http://docs.legis.wisconsin.gov/document/courts/523%20U.S.%20666
http://docs.legis.wisconsin.gov/document/courts/140%20L.%20Ed.%202d%20875
http://docs.legis.wisconsin.gov/document/courts/526%20U.S.%20603
http://docs.legis.wisconsin.gov/document/courts/143%20L.%20Ed.%202d%20818
http://docs.legis.wisconsin.gov/document/courts/529%20U.S.%20217
http://docs.legis.wisconsin.gov/document/courts/146%20L.%20Ed.%202d%20193
http://docs.legis.wisconsin.gov/document/courts/529%20U.S.%20277
http://docs.legis.wisconsin.gov/document/courts/146%20L.%20Ed.%202d%20265
http://docs.legis.wisconsin.gov/document/courts/530%20U.S.%20703
http://docs.legis.wisconsin.gov/document/courts/147%20L.%20Ed.%202d%20597
http://docs.legis.wisconsin.gov/document/courts/532%20U.S.%20223
http://docs.legis.wisconsin.gov/document/courts/532%20U.S.%20223
http://docs.legis.wisconsin.gov/document/courts/532%20U.S.%20514
http://docs.legis.wisconsin.gov/document/courts/149%20L.%20Ed.%202d%20787
http://docs.legis.wisconsin.gov/document/courts/533%20U.S.%2098
http://docs.legis.wisconsin.gov/document/courts/533%20U.S.%2098
http://docs.legis.wisconsin.gov/document/courts/150%20L.%20Ed.%202d%20151
http://docs.legis.wisconsin.gov/document/courts/536%20U.S.%20150
http://docs.legis.wisconsin.gov/document/courts/153%20L.%20Ed.%202d%20205
http://docs.legis.wisconsin.gov/document/courts/538%20U.S.%20343
http://docs.legis.wisconsin.gov/document/courts/123%20S.%20Ct.%201536

PublishedAugust 25, 2015.

7 09-10 Wis. Stats.

Regulationof charitable subscriptions, barring fees in exe#sa prescribed
level, effectively imposes prior restraints @umdraising, and is incompatible with
the 1st amendment. Howeyany and all reliance on the percentafieharitable
donationsundraisers retain for themselves is not prohibited. While bare failure to
disclosethat informatiorto potential donors does not establish fraud, when nondis

ART. I, §3, WISCONSIN CONSTITUTION

social costs and then punishes that category of syieiechils the test. Whout
persuasiveevidence that a novel restriction on content is@atlong, if heretofore
unrecognizedfradition of proscription, a legislature may not revise the judgment
of the American people, embodied in the 1st amendment, that the benefits of its
restrictionson thegovernment outweigh the costs. BrowiEmtertainment Mer

closure is accompanied by intentionally misleading statements designed to deceivechantsAssociation, 564 U. S. _ 180 L. Ed. 2d 708131 S. Ct. 27292011).

thelistener a fraud claim is permissible. lllinois Telemarketing Associates, Inc.
538U.S. 600155 L. Ed. 2d 793123 S. Ct. 18292003).

The 1st amendment requirgBat an adult business licensing scheme assure
promptjudicial review of an administrative decision denying a license. An ordi
nanceproviding that the city final decision may be appealed to state court pur
suantto state rules of civil procedure did not violate the 1st amendment. City of
Littleton v. Z. J. Gifts D—4, L. L. C541 U.S. 774159 L. Ed 2d 84124 S. Ct. 2219
(2004).

Governmenemployees do not relinquish 4t amendment rights enjoyed by
citizensby reason of their employment, but a governmesttgloyer may impose
certainrestraints on speech of its employees that wéeldinconstitutional if

Thefirst amendment does not permit a public—sector union to adopt procedures
thathave the ééct of requiring objecting nonmembers to lend the union money to
be used for politicalideological, and other purposes not germane to collective bar
gaining. The first amendment does not allow a public-sector union to require
objectingnonmembers to pay a special fee or dues incitbasés levied to meet
expensesor the purpose of financing the unismolitical and ideological activities
thatwere not disclosed when thenount of the regular assessment was set. Knox
v. Service Employees, 567 U. S. _179 L. Ed. 2d 172131 S. Ct. 12072012).

Generallythe 1st amendment proteetperson from being removed from public
employmenfor purely political reasons. Howeyexemptions from the patronage
dismissaban are allowed othe theory that a newly elected administration has a

appliedto the general public. Employees have rights to speak on matters of public legitimateinterest in implementing the broad policiewas elected to implement
concern. When government employees speak or write on their own time on topicswithout interference from disloyal employees. PlevaNerquist,195 F3d 905
unrelatedo their employment, the speech can have protection, absent some gov (1999).

ernmentaljustification far stronger than mere speculation in regulating it. San
Diegov. Roe,543 U.S. 77160 L. Ed 2d 410125 S. Ct. 5212004).
Whenpublic employees make statements pursuant to tHarabduties, the

With one exception, the universigysystem, as required Bputhworthfor dis-
tributing compelledfees collected from university students to student groups that
delegatedunding decisions to the student government was subject ftoiesff

employeesrenot speaking as citizens for 1st amendment purposes, and the consti limits. Southworth vBoard of Regents of the University\Wfsconsin Systen807

tution does not insulate their communications from employer discipline. Restrict
ing speech that owes its existence to a pubtiployees professional responsibili
tiesdoes not infringe anlberties the employee might have enjoyed as a private
citizen. It simply reflects the exercise of employer control over what the employer
itself has commissioned or created. Garcefflaballos547 U.S. 410164 L. Ed.

2d 689 126 S. Ct. 19512006).

Schoolsmay take steps to safeguard those entrusted to their care fromtipéech
canreasonably be regarded as encouraging illegal drug use. Sdimalsoflid
notviolate the 1st amendment by confiscating a pro—drug banneuapending
the student responsible for it. MorseRrederick551 U.S. 393168 L. Ed. 2d 290
127S. Ct. 261§2007).

Enforcemenbf a rule adopted by a statewide membership corporatianized

F.3d566(2002).

A regulation prohibiting the sale lfuor on the premises of adult entertainment
establishmentis constitutional if1) the state is regulating pursuant to a legitimate
governmentapower; 2) theregulation does not completely prohibit adult enter
tainment;3) the regulation is aimed embating the negativefetts caused by the
establishmentsjot the suppression ekpression; 4) the regulation is designed to
servea substantial governmental interest, is narrowly tailored, and reasaxable
nuesof communication remain; or alternatively the regulation furthers substantial
governmentainterests and the restriction is no greater than is essential to further
that interest. Ber'Bar Inc. v Village of SomerseB816 F3d 702(2003).

Thedividing line between publications that may be denied to prisoners and those
that may not is not a matter of administrative grace, but of constitutional right.

to regulate interscholastic sports among its members that prohibited high school Gaughv. Schmidt,369 F Supp. 877

coachedrom recruiting middle school athletes did not violates the 1st amendment.

There is a dference of constitutional dimension betweeles prohibiting appeals
to the public at lage and rules prohibiting direct, personalized communication in
acoercive setting. Bans on direct solicitations are more akircemduct regulation

thana speech restriction, but restrictions are limited to conduct that is inherently

conduciveto overreaching and other forms of miscondu@nnessee Secondary
SchoolAthletic Association vBrentwood Academyp51 U.S. 291168L. Ed. 2d
166,127 S. Ct. 24892007).

Offers to provide or requests to obtain child pornography are categorically
excludedfrom the 1st amendment. f@fs to deal in illegal products otherwise
engagen illegal activity do not acquire 1st amendment protection when fia®of
is mistaken about the factual predicate of his or Her.ofmpossibility of complet

A town board was restrained from disaiag its police chief until the issue of
impermissibleconsideration of the chief political activities was resolved. Kuhl
mannv. Bloomfield Township521 F Supp. 124Z1981).

Contentreutrd size restrictiors gaced an a lanne proclaimirg “Church/Ste —
Separate, &dter it was hung in the date @pitd rotunda srved the gate’s sgnificant
interestin protectirg the @pitol from visud degradation Tha a Christmas ree and
Menorahin the otunca were dlowed to reman without restriction dd not prove
contentbasel dscrimination Gaylor v. Thompson939 FE Supp 1363(1996).

Althoughthe first amendment establishment clause of the U.S. constitution nei
ther compels nor authorizes the University to categoricelglude funding of
activitiesrelated to worship, proselytizing, and sectarian religious instrueitbn
segregatedees, thaJniversity may nevertheless be able to exclude some or all of

ing the crime because the facts were not as the defendant believed is not a defensgne activities to which it objects. The University is free to enact viewpoint neutral

U.S.v. Williams, 553 U.S. 285128 S. Ct. 1830170 L. Ed. 2d 65@2008).

rulesrestricting access to segregated fees, for it may create what is tant&nount

Thefree speech clause of the first amendment restricts government regulation a imited public forum if the principles of viewpoint neutrality are respected. -How

of private speech; it does not regulate government speech. Althqagk s a
traditionalpublic forum for speeches and otliemsitory expressive acts, the-dis

ever,before excluding an activifyom the segregated fee forum pursuant to a con
tent—based distinction, the University must explain specifically whypidudicular

play of a permanent monument in a public park is not a form of expression to which activity, viewed as a whole, is outside the forarpurposes. Roman Catholic
forum analysisapplies. Instead, the placement of a permanent monument in-a pub - Foundationv. The Regents of the University ofistionsin Systen§78F Supp. 2d
lic park is best vieweds a form of government speech and is therefore not subject 1121 Affirmed. 620 F3d 775(2010).

to scrutiny undethe free speech clause of the first amendment. Pleasant Grove

City, Utahv. Summum555 U.S. 460129 S. Ct. 125, 1135,172 L. Ed. 2d 853
865 (2009).

Thegovernment may regulate corporate political speech through disclaimer and

disclosurerequirements, but it may not suppress that speech altog&tderal
law prohibiting corporations and unions from using their gertegabury funds to
makeindependent expenditures for speech definethdglectioneering comrau
nication” or for speech expressly advocatthg election or defeat of a candidate
is unconstitutional. Citizens United Federal Election Commission, 58BS.
_ ]130sS. Ct. 876175 L. Ed. 2d 7532010).

While the prohibition of animal cruelty itself has a long history in American law
depictionsof animal cruelty are not outside the reach of the first amendment alto

Behind the Curtain of Privacy: How Obscenity Law Inhiltits Expression of
Ideas About Sex and Gendéd?eterson. 1998 WLR 625.

Testimonial privilege of newsmen. Baxtéb MLR 184.

Academic freedom; some tentative guidelines. Keith, 55 MLR 379.

Protection of commercial speech. 60 MLR 138.

( gZugher: third party searches and freedom of the pi@astrell. 62 MLR 35
1978).

A newspaper cannot constitutionally be compelled to publighid advertise
mentdesigned to be an editorial response to previous newspaper reports. 64 MLR
361(1980).

Grantingaccess to private shopping center property for free speech purposes on

gether. The guarantee of free speech does not extend only to categories of speectthe basis of a state constitutional provision does not violate osvfegteral consti
that survive an ad hoc balancing of relative social costs and benefits. The first tutional property rights or first amendment free speech rights. 64 MLR 507 (1981).

amendmenitself reflects a judgment by the American people that the benefits of

Firstamendment and freedom of press: A revised approach to markeiplace

its restrictions on the government outweigh the costs. The constitution foreclosesdeasconcept. Gary72 MLR 187 (1989).

any attempt to revise that judgment simply on the basis that some speech is not

worthit. United States.\Stevens, 559 U.S. _ 130 S. Ct. 1577176 L. Ed.2d
435(2010).

A public university may condition itsfidial recognition of a student group, and
the attendantise of school funds and facilities, on thgamizations agreement to
openeligibility for membership and leadership to all students. In requiring a stu
dentreligious group, in common with all other studergaizations, to choose
betweenwelcoming all students and fming the benefits of &€ial recognition,

ArchitecturalAppearances Ordinances and the 1st Amendment. Rice. 76 MLR
439(1992).

HateCrimes: New Limits on the Scope of thet Amendment. Reslef7 MLR
415(1994).

Improving the Odds of the&Central Balancing Est; Restricting Commercial
Speecthas a Last Resort. Gulling. 81 MLR 873 (1998).

Researcher-subjet¢stimonial privilege. Newels and Lehman, 1971 WLR

aschool did not transgress constitutional limitations. The first amendment shields 1085.

groupsagainst statprohibition of the ayanizations expressive activifhowever
exclusionanythat activity may be, but a group enjays constitutional right to state
subventionof its selectivity Christian Legal Society Chapter of Undf Califor
nia, HastingsCollege of Law vMartinez, 561 U. S. _ 130 S. Ct. 2971177 L.
Ed. 2d 8392010).

Thefirst amendment shielded church members from tort liability for their speech
in this casewhere they picketed near a soltgefuneral service and their picket
signsreflected the churchview thathe United States is overly tolerant of sin and

Freedonof speech, expression and action. Hilmes, 1971 WLR 1209.

Freespeech opremises of privately owned shopping centeelsenthal, 1973
WLR 612.

Constitutional protection of critical speech and the public figure doctrine:
Retreatby reafirmation. 1980 WLR 568.

Corporate“persons” and freedom of speech: The political impacdiegél
mythology. Payton and Bartlett, 1981 WLR 494.

Lamb’sChapel vCenter Mortices Union fée School DistrictCreating Greater

thatGod kills American soldiers as punishment. Whether the amendment prohibits ProtectionReligious Speech Through the Illusion of Public Forum Analysfe:

liability for speech in this type of case turng&y on whether that speech is of
public or private concern, as determined bythB circumstances of the case.
Snyderv. Phelps, 562 U.S. ___131 S. Ct. 1207179 L. Ed. 2d 1722011).

A state cannot createew categories of unprotected speech by applying a simple
balancingtest that weighs the value afparticular category of speech against its

mann.1994 WLR 965.
The Journalisg Privilege. Kassel. W Law Feb. 1996.
ThePrice of Free SpeecRegents.vSouthworth.Furlow Wis. Law June2000.
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ART. 1, §3, WISCONSIN CONSTITUTION 11-12 Wis. Stats. 8

Theburden of proof and determination of damages in libel cases is discussed. Theright to intrastate travel, including the right to move aboutsomeighbor

Daltonv. Meister 52 Wis. 2d 173188 N.W2d 494 hoodin an automobile, is fundamental, but infringements on the right are rot sub
In a libel action involving a public figure or a matter of public concerniéifien ject to strict scrutiny Cruising ordinances, reasonable in time, place, and manner
dantis entitled to the “clear and convincing” burden of praef also to a finding do not violate this right. Brandmiller ¥Arreola, 199 Ws. 2d 528544 N.W2d 849
of the type of malice involved. Polzinkelmbrecht54 Ws. 2d 578196 N.w2d (1996),93-2842
685 The legislature cannot prohibit an individual from entering the capitol or its
In determining punitive damages in libel cases, it is relevartrisider the max grounds. 59 Atty. Gen. 8.
imum fine for a similar diense under the criminal code. owviak v Local 1111 Section947.06, Stats1969, which prohibits unlawful assemblies, is constitu
of UE,57 Wis. 2d 725205 N.W2d 369 tional. Cassidy vCeci,320 F Supp. 223
Theexecutive committee of the medical 6tfa private hospital is not a quasi- As with the Speech Clause, to show that an employer interfered with rights under
judicial body so as to renderletter to it privileged. DiMiceli \Klieger, 58 Wis. the Petition Clause, an employee, as a general rule, must show that his or her speech
2d 359 206 N.W2d 184 was on a matter of public concern. The right of a public employee undeetitien
“Public figure” is defined. The constitutional protectionsnefvs media and Clauseis a right to participate as a citizen, throphitioning activityin the demeo
individual defamers are discussed. Dennilertz, 106 Ws. 2d 636318 N.W2d craticprocess. It is not a right to transform everyday employment disputes into
141(1982). mattersfor constitutional litigation in the federal courts. Bullcominglew Mex

ico,564 U. S. __ 180 L. Ed. 2d 610131 S. Ct. 270%2011).
Wisconsin,a Constitutional Right tintrastate Tavel, and Anti-Cruising Oreli
nances.Mode. 78 MLR 735.

A private citizen may become a public figure regarding a particular issus that
of substantial public interest and must prove actual malice to piavailibel
action. Weigel v Capital Tmes Co0.145 Ws. 2d 71 426 N.W2d 43(Ct. App.
1988). . N L L

Judicialor quasi-judicial proceedings are protected by absolute privilege, sub Trial by jury; Verd|Ct_ n C|V|I_ Case_s- SECTION 5 [AS
jectto 2 restrictions: 1) the statement must be in a procedural context recognizedamendedNov 1923 The right of trial by jury shall remain invio

as privileged; and 2) it must be relevant to the matter under considerRtoly. late, and shall extend to all cases at law without regameo

v. Lutz, 150 Ws. 2d 643444 N.W2d 58(Ct. App. 1989). i t butai trial b ived by th
A fire department captain with considerable power and discretion is a pfiblic of amountin controversy, but a jury trial may be walved by the par

cial who must meet the malice requiremebefendant firefighters had a common  tiesin all cases ithe manner prescribed by lalrovided, how
law privilege to comment in writing on the captaifitness for dice. Miller v. ever,that the legislature mafrom time to time, by statute pro

Minority Brotherhood158 Wis. 2d 589463 N.W2d 690(Ct. App. 1990). ; B PR
If a defamation plainfifis a public figure, there must be proof of actual malice. vide that a valid verdict, in civil cases, may be based on the votes

Thedeliberate choice of one interpretation of a number of possible interpretations Of @ specified number of the jurpot less than five—sixths
doesnot create a jury issue a€tual malice. The selective destruction by a defend thereof,[lglg J.R. 58; 1921 J.R. 17 A; 1921 c. 504; \oa
antof materials likely to be relevant to defamation litigation allows an inference 1923

thatthe materials would have provided evidence of actual malioegefsonv.

Journal/Sentinelnc. 210 Wis. 2d 524563 N.W2d 472(1997),95-1098 _ Note: See also the notes to Article I, Section 7—Juryrial and Juror Quali-
For purposes of libel laya “public figure” who must prove malice includes a fications for notes relating to jury trials in criminal cases. )
persorwho by being drawn into or interjecting himself or herself into a publie con Whena juror is struck after the trial has commenced, a litigant canmetjbeed

troversybecomes a public figure for a limited purpose because of involvement in to proceed with 1 jurors in a civil case. The trial court must dectareistrial or
the particular controversyvhich status can be created without purposeful or volun  granta nonsuit wittthe right to plead overt was error to grant a nonsuit and then
tary conduct by théndividual involved. Erdmann.\8F Broadcasting of Green directa verdict for the defendant because a pldirgifused tocontinue with 1

Bay, Inc. 229 Wis. 2d 156599 N.W2d 1(Ct. App. 1999)98-2660 jurors. State ex rel. Polk. Johnson47 Wis. 2d 207177 N.W2d 122

A “public dispute” is nosimply a matter of interest to the public. It must be a Neitherthe constitution, statutes, or common laferals the right to trial byury
realdispute, the outcome of whicHexdts the general public in an appreciable.way  in a will contest. Estate of Elve#8 Wis. 2d 17179 N.w2d 881
Essentiallyprivate concerns do not become puldantroversies because they The requirement that a defendant prepay jury fees in a civilarffeiture
attractattention; its ramifications must be felt by persons whaatelirect partici actionis constitutional. State Graf,72 Ws. 2d 179240 N.W2d 387
pants. Maguirev. Journal Sentinel, INn€000 WI App 4232 Ws. 2d 236605 Requiringthe payment of a jury fee did not violate the right to a trial by: jury
N.W.2d 881, 97-3675 Countyof Portage vSteinpreis104 Wis. 2d 466312 N.W2d 731(1981).

In defamation cases, circuit courts should ordinarily decide a pending rwtion : _ ; :
dismissfor failure to state a claim before sanctioning a party for refusing to dis St;the?/ rgg(t)lt: 11%5'1\1,32132? éﬂ%’;lasn ,\?'wzges‘gg(“é?d Eersgggl{;;ﬁbylefendant.
closeinformation that would identify otherwise—anonymous members ofga or Th ‘. YL L i AL APD. :
nization. Lassa vRongstad2006 WI 105294 Ws. 2d 187 718 N.W2d 673 eright to a jury trial does not extend to equitable actidthswever defendants
04-0377 vxihp are reqU|rg|d(jto plead Iegallc?uﬂtercl?lms mgqunabslgﬁactlons gr lose those
Actual malice requires that the allegedly defamatory statement be made with G12iMs are entitied to a jury trial of their claims. Green SpRagns v Spring
knowledgethat it was false or with reckless disregard of whether it was false or not. GreenFarms,172 Ws. 2d 25492 N.w2d 3.9.2(Ct' App. 1992). o '
Actual malice does not mean bad intent, ill-will, or animus. Repeatbtication Useof collateral estoppel to prevent a civil defendant from testif§iaghe did

of a statement after being informed that the statement wasitasenot constitute notcommitan act when in an earlier criminal trial the defendant was convicted by
actualmalice so long as tfepeaker believes it to be true. Actual malice cannot be 2jury of committing the act did not deny the defendaright to a jury Michelle
inferred from the choice of one rational interpretation of a speech avether T.v. Crozier 173 Wss. 2d 681495 N.w2d 327(1993). .
Donohoov. Action Wisconsin, Inc2008 WI 56309 Ws. 2d 704750 N.W2d 739 Whencollateral estoppel compels raising a counterclaianiequitable action,
06-0396 thatcompulsion does not resulttine waiver of the right to a jury trial. Norwest
The plaintiff was a public figure for apurposes when he was involved in highly ~ Bank v Plourde 185 Ws. 2d 377518 N.W2d 265(Ct. App. 1994).
controversialand newsworthy activities while in publicfie; the publicity and Thereis neither a statutory nor a constitutional right to have all parties identified
controversysurrounding these events continued well after the ternficé @nded; to a jury, but as a proceduralle the court should in all cases apprise the jurors of
the plaintiff remained in the news after leavindioé as a result of new develop thenames of all the parties. StopplewortfiRefuse Hideawaync.200 Wis. 2d
mentsin the various inquiries into hisfafial conduct; and he had a connection with 512 546 N.W2d 870(Ct. App. 1996)93-3182
anothemublic oficial in the news. Biskupic.\Cicero,2008 WI App 17,313 Ws. A party has a constitutional right to have a statutory claim tried to avjuep:
2d 225 756 N.w2d 649 07-2314 1) the cause of action created by #itatute existed, was known, or recognized at

In general, the destruction of notes allows an inferématethe notes would have commonlaw at the time of the adoption of thesabnsin Constitution in 1848; and
provided evidence of actual malice, but this rule is not absolute. Because the plain 2) the action was regarded as at law in 184#lage Food & Liquor Mart vH &
tiff had notshown any way the destroyed notes might show actual malice, the S Petroleum, Inc2002 W1 92254 Ws. 2d 478647 N.W2d 177 00-2493

destructionof the noteslid not create a material factual dispute preventing sum This section distinguishes the respective roles of judge and ljugipes not cur
mary judgment. Biskupic .vCicero,2008 WI App 17, 313 Ws. 2d 225 756 tail thelegislative prerogative to limit actions temporally or monetafilfaurin v
N.W.2d 649 07-2314 Hall, 2004 W1 100274 Ws. 2d 28 682 N.W2d 866 00-0072

Statelibel laws are preempted by federal labor lawshi extent statements While a defendant has a right to a jury trial icil case, there is no vested right
madewithout knowledge of falsity or reckless disregard for truth are at issue. Old underart. |, sec. 5, to the manner or time in which tigiit may be exercised or
Dominion Br. No. 496, Nat. Asso., Letter Car Austin,418 U.S. 264 waived. These are merely procedural matters to be deterrbyéiv Phelps v

Physiciandnsurance Company of ig¢onsin, Inc2005WI 85,282 Wis. 2d 69698
N.W.2d 643 03-0580

In order to deem théillage Foodtest satisfied, there need not be specific identity
betweerthe violation at bar and an 1848 cause of action, so long as there was an
1848action that only dfers slightly and is essentially a counterpart to the current
cause.To the extent that the 1849 statutes recognize broad causes of aatiwih for

A public figurewho sues media companies for libel may inquire into the editorial
processesf those responsible when proof of “actual malice” is required for trecov
ery. Herbert vLando,441 U.S. 1531979).

“Public figure” principle in libel cases are discussedl&dn v Reade's Digest
Assn.,Inc.443 U.S. 1571979).

Defamation law of Wsconsin. Brody65 MLR 505 (1982). forfeitures,they are insticient to support a demarfdr a 12 person jury in every
Limitationson damages awarded publidicifls in defamation suits. Kampen, forfeiture action. Dane County. WicGrew 2005 WI 130285 Ws. 2d 519699
1972WLR 574. N.W.2d89Q 03-1794 See also State 8chweda.2007 WI 100303 Wis. 2d 353
A Misplaced Focus: Libel Law andi¥¢onsins Distinction Between Mediand 736N.W.2d 49 05-1507
NonmediaDefendants. Maguire. 2004 WLR 191. A party's waiver of theight of trial by jury need not be a waiver in the strictest

senseof that word, that is, an intentional relinquishment of a known right. Instead,
: i . aparty may waive the right of trial by jury by failing to assert the right timely or
nght to assemble and petition. SEcTion4d The I’Ight of by violating a law setting conditions on the pastgxercise of the jury trial right.
the people peaceably to assemble, to consult for the commonRaov. WMA Securities,inc. 2008 WI 73 310 Ws. 2d 623752 N.W2d 220
good,and to petition the government, or any department thereof, 06-0813 . - ‘ ‘
hallnever be abridaed It lies within the circuit cour’ discretion to determine the appropriate procedure
S ged. for deciding factual issues in defajutigment cases and that the defaulting party
A narrowly drawn anti—cruising ordinance did not violate the right to assemble thereforehas no right of trial by jury The circuit court did not violate the defen
or travel. Scheunemann @ity of West Bend 179 Ws. 2d 469 507 N.Ww2d 163 dant'sright of trial by jury under Art. I, s. 5 when it denied the defendangtion
(Ct. App. 1993). for a jury trial on the issue of damages. The defendant waived its right of trial by
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9 09-10 Wis. Stats.

jury in the manner set forth in ss. 804.12 and 806.02 by violating the circuiscourt’
discoveryorder and by incurring a judgment by defadtao v WMA Securities,
Inc. 2008 WI 73310 Wis. 2d 623752 N.Ww2d 220 06-0813

Comparingthe purpose underlying the modern statute to the purpose underlying
its alleged common law counterpart will be helpful in applying the first prong of
theVillage Foodtest. Harvot vSolo Cup Compan2009 WI 85320 Ws. 2d 1
768 N.W2d 176 07-1396

An implied statutory right to trial bjury in situations where the legislature has
not prescribed such a right and where the constitution doesforat sdich a right
would open a can of worms. Statutes vary widelyd hoc judicial discoverpf
implied statutory rights to trial bjury would not yield a meaningful legal test that
couldcarry over from case to case, but would instead invite ad jomant when
everthe statutes are silent. HarvotSolo Cup Companp009 WI 85 320 Wis.
2d 1,768 N.w2d 176 07-1396

A jury trial is not constitutionally required in the adjudicative phase of a state
juvenile court delinquency proceeding. McKeiveiRennsylvania403 U.S.528

Jurorintoxicationis not an external influence about which jurors may testify to
impeacha verdict. &nner vUnited States483 U.S. 1071987).

ART. I, §7, WISCONSIN CONSTITUTION

While Saenzaddressed initial authorization for forced feedibg consistent
with Saenzo require that, when the Department of Corrections (Ds2€js a con
tinuationof that authorization, the focus is on what will likely occur if the authori
zation to force feed is terminated. In these circumstances DOGhugthat: 1)
if forced feeding is withdrawn, it is likely the inmate would continue his or her hun
gerstrike; and 2) if the inmate does continue, the inmate would, based on reliable
medicalopinion, bein imminent danger of sigfring serious harm or death. Depart
mentof Corrections vLilly, 2011 WI App 123337 Ws. 2d 185804 N.W2d 489
09-1420

Becauseof the presumptive validity of the medical opinions that supihert
necessityfor continued forced feeding of a prisortke circuit court must accept
themunless there is evidence that they are a substantial departure from accepted
medicaljudgment, practicegr standards. A medical opinion is presumptively a
“reliable medical opinion” within the meaning of the showing DOC must make
whenthe opinion is that of a licensed physician who is qualified by training or expe
rienceto render the opinion and the opinionbiased on a proper evidentiary
foundation. Department of Corrections killy, 2011 WI App 123 337 Wis. 2d
185,804 N.W2d 489 09-1420

A statute that creates a cause of action with an essential counterpart at common A prisoneis objections to the manner of forced feeding that may implicate the
law becomes no less an essential counterpart simply because it addresses a na8th amendment protection against cruel and unusual punishment are properly
rower range of practices. If the legislature focuses and directs the principles of beforethe circuit court when DOC seeks a continuation of authorization to force

commonlaw fraud to a specific realm it does not stifitigant of his or her right
to a jurytrial when it would otherwise exist. Otherwise, a legislative enactment

feedtheprisoner When the allegation is one of excessive force, the 8th amendment
protectsagainst force that is not applied in a good faitarefo maintain order but

clearlymodeled on a common law cause of action but applied to a specific context is maliciously and sadistically applied to cause harm. Department of Corrections

would carry no right to a jury trial. State Abbott Laboratories2012 WI 62341
Wis. 2d 510 816 N.w2d 145 10-0232

Excessive bail; cruel punishments. SecTion6. Exces
sive bail shall not be required, nor shall excessive fines be
imposed,nor cruel and unusual punishments inflicted.

Impositionof a 3-year sentence asepeater was not cruel and unusual even
thoughthe present éénse only involved the stealing of 2 boxdsandy which
carrieda maximum sentence of 6 months. Hansdstate 48 Ws. 2d 203179
N.W.2d 909

v. Lilly, 2011 WI App 123337 Wis. 2d 185804 N.W2d 489 09-1420

Paddlingstudents is not cruel anshusual punishment. Ingrahamaright, 430
U.S.651

A defendans life sentence was not cruel and unusual when the defen8ant’
propertycrime felony convictions subjected himaaecidivist penalty Rummel
v. Estelle 445 U.S. 2631980).

A prison term ofi0 years and fine of $20,000 for possession and sale of 9 ounces
of marijuana was not cruel and unusual punishment. HuBawis,454 U.S. 370
(1982).

Theexcessive fines clause of UGonstitution does not apply to civil punitive
damageawards in actions between private parties. Browning—Feiiislgo Dis-

It was not cruel and unusual punishment to sentence a defendant to 25 years foposal,492 U.S. 257106 L. Ed. 2d 2191989).

armedrobbery when the maximum was 30 years, when by stipulation the court took
into consideration 5 other unclgad armed robberies. MallonState49 Ws. 2d
185 181 N.W2d 364

Exposureto an unreasonable risk of serious damage to future health is a basis for
a cause of action for cruel and unusual punishment. Risk from environmental
tobaccosmoke was a basis for a cause of action. HellidgcKinney, 509 U.S.

Currentstandards of what constitutes cruel and unusual punishment should not 25, 125 L. Ed. 2d 221993).

be applied in reviewing old sentences of long standing. State ex aeleliWw
CountyCourt,54 Ws. 2d 613197 N.w2d 1

A sentence of 25 years to life in prison, imposed for tfemsé of felony grand
theft under theCalifornia three strikes lawis not grossly disproportionate and

A sentence is not discriminatory and excessive because it is substantially greatethereforedoes not violate the prohibition on cruel and unugualshments. Ewing

thanthat received by a codefendant. Stat8tudler61 Wis. 2d 537213 N.W2d
24,

Actionsfor the forfeiture of property that acemmenced by the government and

v. California,538 U.S. 1, 155 L. Ed. 2d 108123 S. Ct. 179(2003).
A state is not required to guarantee eventual freedorjute@aile ofender con
victed of a nonhomicide crime. The statrist give defendants some meaningful

drivenin whole or in part by a desire to punish may violate the guarantees againstopportunityto obtainrelease based on demonstrated maturity and rehabilitation,

excessivepunishment. State tHammad212 Wis. 2d 343569 N.W2d 68(Ct.
App. 1997),95-2669

butthe 8th amendmenibes not require the state to release tti@ahdér during his
naturallife. Graham vFlorida, 560 U.S. __ 130 S. Ct. 201, 176 L. Ed. 2d 825

A prison inmate does not possess a reasonable expectation of privacy in his body2010).

thatpermits a 4ttamendment challenge to strip searches. Prisoners convicted of
crimesare protected from cruel and unusual treatment that prohibits priznalef
from utilizing strip searches to punish, harass, humiliate, or intimidate inmates
regardles®f their status in the institution. Al GhashhiyaiMeCaughtry230 Wis.
2d 587,602 N.Ww2d 307(Ct. App. 1999)98-3020

Crueland unusual punishment extends to the denial of medicaf eeserious
medicalneed was ignored and prisofiicfls were deliberately indérent to the
inmate’scondition. Aserious medical need means that the iliness or injuryfis suf
ciently serious to make the refusal uncivilized. Deliberate fiextihce implies an
actso dangerous that the defendaktiowledge of the risk of harm from the result
ing act can be inferred. Cody®ane County2001 WI App60, 242 Wis. 2d 173
625N.W.2d 630 00-0549

Thedefendans life expectangycoupled with a lengthy sentence, while perhaps
guaranteeinghat the defendantill spend the balance of his or her life in prison,
doesnot have to be taken into consideration by the circuit court. If the circuit court
choosego consider a defendastife expectancyit must explain, on the record,
how the defendard’life expectancy fits into the sentencing objectives. State v
Stenzel 2004 WI App 181276 Ws. 2d 224688 N.W2d 2Q 03-2974

A mandatory life sentence without parole for those uthdeage of 18 at the time
of their crimes violates the 8th amendmemprohibitionon cruel and unusual pun
ishments. Miller v. Alabama, 567 U. S. _ 182 L. Ed. 2d 251132 S. Ct. 1733
(2012).

Persongconfined in the central state hospital under ss. 51.20, 51.37, 971.14,
971.17,and975.06 are being subjected to punishment within the meaning of the
crueland unusual punishment clause. Flakd®evcy511 F Supp. 13251981).

A prisoner has no liberty interest in avoiding transfer to any prison, whether
within or without the state. Berdine Sullivan,161 F Supp. 2d 9722001).

Incarceratinga person beyond the termination of hisher sentence without
penologicalustification violates the 8th amendment prohibition against el
unusualpunishment when it is the product of deliberate fedéince. To comply
with due procesgrison oficials cannot ignore an inmasefequest to recalculate
his or her sentence and must place some procedure in place to address such
requests.Russell vLazar 300 F Supp 2d 312004).

Solitary confinement; punishment within the letter of the law or psychological
torture? Thoenig, 1972 WLR 223.

In addressing whether a sentence constituted cruel and unusual punishment and Appellate sentence reviewl976 WLR 655.
wasexcessive, a court looks to whether the sentence was so excessive and unusual,

andso disproportionate tilve ofense committed, as to shock public sentiment and
violate the judgment of reasonable people concerning whaglis and proper
underthe circumstances. StateDavis,2005 WI App 98698 N.W2d 823 281
Wis. 2d 118, 04-1163

A prisoner has a liberty interest in avoiding forced nutrition and hydration, but
departmenof corrections may infringen the prisonés liberty interest by forcing
him or her to ingest food and fluids against his or her will. A court may enter a tem
porary ex parte order for involuntarily feeding and hydration, if exigent cir
cumstancesequireimmediate involuntary treatment in order to avoid serious harm
to or the death of an inmate. Continuation of the order requires the right te an evi
dentiaryhearing when DOG’allegations are disputed, the opportunity to meaning
fully participate in the evidentiary hearing, and that the order cannot be of indefinite
or permanent duration without periodic reviewepartment of Corrections
Saenz2007 WI App 25299 Wis. 2d 486728 N.W2d 765 05-2750

Sentencing 14-year-old to life imprisonment without thessibility of parole
for committing intentional homicide is not categorically unconstitutional and is not
unduly harsh and excessive. Fourteen-year—olds who cohumiicide do have
the same diminished moral culpability #mse juvenile dénders who do not com
mit homicide. Sentencing a 14-year-old to life imprisonment without pfoole
committingintentional homicide serves the legitimate penological goals of retribu
tion, deterrence, and incapacitation. That the defendant wesafstold at the time
of the ofense and sééred an indisputably ditult childhood does not automati
cally remove the punishment out of the realm of proportionate. Stiaham,
2011 WI 33 333 Wis. 2d 335797 N.W2d 451 08-1139

Rights of accused. S=cTion7. In all criminal prosecutions
the accused shall enjoy the right to be heard by himself and coun
sel; to demand the nature and cause of the accusagjaimst
him; to meet the witnesses facefage; to have compulsory pro
cessto compel the attendance of witnesgekis behalf; and in
prosecutiondy indictment, oiinformation, to a speedy public
trial by an impartial jury of the county dalistrict wherein the
offenseshall have been committed; which county or district
shall have been previously ascertained by. law

CONFRONTATION AND COMPULSORY PROCESS

Theright to have compulsory process to obtain witnesses irs drgdialf does
not require that the state be successful in attempting to subpoena the defendant’
witnessesbut only that the process issared that a diligent, good-faith attempt be
madeby the oficer to secure service of the process. Since the prireappnsibi
ity for having witnesses present in court rests with the parties and not the court, a
motionfor a continuance to obtain the attendance of witnesses is addressed to the
discretionof the trial court, and the exercise of that discretionnatlbe disturbed
upon appeal or review except when it is clearly shown that there has been an abuse
of discretion. Elam \State50 Ws. 2d 383184 N.w2d 176
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ART. I, §7, WISCONSIN CONSTITUTION 11-12 Wis. Stats. 10

An accused should be allowed to cross—examine to disedwean accomplice suggestiventerview techniques used with a young child witness if tiseae'par
haspleaded guilty and has testified against him. Champla@tate 53 Ws. 2d ticularizedneed” for the expert. StateKirschbaum195Wis. 2d 1, 535 N.W2d
751,193 N.w2d 868 462 (Ct. App. 1995)94-0899

Whena witnesss not available for trial and when the defendant has had a prior  Theright to confrontation was not violated by the admission of a nontestifying
opportunityto cross-examine that witness, former testimargtuding that given codefendant'sonfession with a proper limiting instruction when the confession
ata preliminary examination, may be introduced without violating either constitu  wasredacted to eliminate any reference to the defersizistence. State May-
tional mandates or the hearsay rule of evidence. Stafadsey53 Ws. 2d 759 hall, 195 Wis. 2d 53535 N.W2d 473(Ct. App. 1995)94-0727
193N.w.2d 699 . ) ) An accused has the right be present at trial, but the right may be waived by

Becauséhere was no showing that the witness was permanently itlefiead misconductor consent. A formal on-the-record waiverfésored, but not
antwas denied theonstitutional right to confrontation by the court allowing the  required. State vDivanovic,200 Ws. 2d 210546 N.W2d 501(Ct. App.1996),
useof the witness’ deposition. SheeharBtate 65 Wis. 2d 757223 N.w2d 600 95-0881

Whethera witness refusal on 5th amendment grounds to answer otherwise per  The right to confrontation is not violated when the court precludes a defendant
missiblequestions violates the defendantght to confrontation must be deter from presenting evidence that is irrelevant or immaterial. Stae@®all, 202 Ws.

minedfrom the whole record. ®¢t v State,/4 Ws. 2d 390246 N.W2d 675 2d 29, 549 N.W2d 418(1996),94-1213
Admission of double hearsay did not violate defendaight to confront wit Evidenceof 911 calls, including tapes and transcripts of the calls, is not inadmis
nesses. State kenarchick74 Ws. 2d 425247 N.w2d 80 sible hearsay Admission does not violate the right to confront witnesses. State v
Introductioninto evidence o# victim's hospital records unsupported by testi Ballos,230 Wis. 2d 495602 N.W2d 117 (Ct. App. 1999)98-1905
mony of the treating physician did not violate the defendaight of confrontation Confrontationpromotes theeliability of evidence by rigorously testing it in an
andcross—examination. State@Ison,75 Ws. 2d 575250 N.W2d 12 adversarial proceeding before the juy defendant mustavethe opportunity to
Thetrial court did not deny the defendantight of confrontation by forbidding meaningfullycross—examine witnesses, and the righiresent a defense may in
cross—examinatioof the sole prosecution witness as to the witsdsistory of some cases require the admission of testimony that would othémeseluded

mentalillness, since no showing was made that the history was relevant to-the wit underapplicable rules of evidence. Statéwunlap,2000 WI App 251239 Wis.
nesss credibility The right of confrontation is also limited by s. 904.03 if the pro ~ 2d 423 620 N.W2d 39899-2189 ) o
bativevalue of the desired cross—examination is outweighed by the possibility of ~ Fora defendant to establisltanstitutional right to the admissibility of pfefed

unfair or undue prejudice. ChapinState,78 Ws. 2d 346254 N.W2d 286 expert testimony the defendant must satisfy a two—part inquiry determining
The defendang right of confrontation was not violated when preliminary ~ Whetherthe evidence is clearly central to the defense and the exchfsiom evi
examinatiortestimony of a deceased witness was admitéial when the defend denceis arbitrary and disproportionate to the purpose of the rule of exclusion, so
ant had unlimited opportunity to cross—examine the witness and the testimony thatexclusion undermines fundamental elements of the defeadifinse. State
involvedthe same issues and parties as at trial. Nabbef6tdte83 Wis. 2d 515 v. St. Geoge, 2002 WI 50 252 Ws. 2d 499643 N.W2d 277 00-2830
266 N.W.2d 292(1978). Cross-examinatioaf a highly qualified witness, who is familiar with the proce
A defendans right to compulsory procesiid not require admission of an unsti duresused in performing the tests whose results deeeaf as evidence, who super
pulatedpolygraph exam. Lhost $tate85 Ws. 2d 620271 N.W2d 121(1978). visesor reviews the work of the testing analyst, and who renders his or her own

expertopinion is suficient to protect a defendastfight to confrontation, despite
thefact that the expert was not the person who performed the mechanics of-the orig
inal tests. State.WMilliams, 2002 WI 58 253 Ws. 2d 99 644 N.W2d 919
00-3065

Thetrial court did not err in favoring a witnessight against self-incrimination
overthe compulsory process rights of the defend&tate vHarris,92 Wis. 2d
836, 285 N.W2d 917(Ct. App. 1979).

The states failureto use the Uniform Extradition Act to compel the presence of . : ST
adoctor whose hearsay testimony was introduced denied the asaigfidb con When the privilege against self-incrimination prevents a defendant from

f : irectly questioning a witness abolis or her testimonyt may be necessary to
fzrglr?rtnvgrtrl%sossasiag% \ﬁg?;%?_ tnewzegrzsggdtggl)b utthe error was harmless. State \}Fj)rohibitthat witness from testifying or to strike portions of the testimony if the wit

nesshas already testified. A defendantight of confrontation is denied &ach
instancethat potentially relevant evidenceeigcluded. The question is whether the
defendantould efectively cross—examine theitness. State. \Barreau2002 WI

Medical records, as explained to the jury by a medical student, wéictesiif
to support a conviction and did not deny the right of confrontation. Hagenkord v

State,100 Ws. 2d 452302 N.W2d 421(1981). _ App 198 257 Ws. 2d. 203651 N.W2d 12 01-1828
o ;22\2';' Fggcaq?gﬁggt?c?nnsleguﬁ ;quigsggfop%%sfe(%zgegigfneir;’ggg&ﬁs“f;g y Whena witnesss memorycredibility, or bias was not at issue at trial, the inabil
a : ity of the defendant to cross—examine the witness at the preliminary hearing with
Wedgeworth,100 Ws. 2d 514302 N.W2d 810(1981). ) . . questions that went to memogyedibility, or bias did not present an unusua cir
Admissionof a statement by @eceased co—conspirator did not violate the right  cumstancehatundermined the reliability of the witnesgestimony Admission
of confrontation. State. Dorcey 103 Wis. 2d 152307 N.W2d 612(1981). of the unavailable witness'preliminary hearing testimony did not violate the

Whena witness died after testifying at a preliminary examination, admission of defendant'sonstitutional right to confrontation. StatéNerman2003 WI 72262
the transcript ofthe testimony did not deny the right of confrontation. Constitu ~ Wis. 2d 506 664 N.W2d 97 01-3303

tional standards for admission of hearsay evidence are discussed. . Batenr A violation of the confrontation clause does not result in automatic reversal, but
109 Wis. 2d 204325 N.W2d 857(1982). ratheris subject to harmless error analysBtate v\Weed,2003 WI 85 263 Wis.
Guidelinesare set for admission of testimony of hypnotized witnesses. State v 2d 434 666 N.W2d 48501-1746
Armstrong,110 Ws. 2d 555329 N.W2d 386(1983). Prior testimony may be admitted against a criminal defendant only when that
Cross—examinatiomot exclusion, is the propesol for challenging the weight ~ defendanhas had arior opportunity to cross-examine the witness giving that tes
and credibility of accomplice testimonyState vNerison,136 Ws. 2d 37 401 timony. State vHale,2005 W1 7277 Ws. 2d 593691 N.W2d 593 03-0417
N.W.2d 1 (1987). Unavailability for confrontation purposes requiresth that the hearsay deelar
A defendant waives the right of confrontation by failing to object to the trial antnot appear at the trial and, criticaltiiat the state make a good—faitfosfto
court’s finding of witness unavailability State v Gove,148 Ws. 2d 936 437 producethat declarant at trial. If there is a remote possibility tHatradtive mea
N.W.2d 218(1989). suresmight produce the declarant, the obligation of good faidly demand their

; O ariminati i« effectuation. The lengths to which the prosecution must go to produce a witness
A prosecutor who obtained an incriminating statement from a defendant is € : .
obligedto honor a subpoena and to testify at a suppression hearing isthesza '730% ﬂ‘us\?ggnl%f rgzﬁgr%%kjlleness. Stakéng, 2005 WI App 224287 Ws. 2d756
sonableprobability that testifying will lead to relevant evidence. Stai#allis, -W.2d 1810 . Lo A
149 Wis. 2d 534439 N.W2d 590(Ct. App. 1989) Whentestimonial statements are at issue, the only indicium of reliability suf
. \ ' - PR ; ; cientto satisfy constitutional demands is confrontati@nawford v. Washington
h e’:rﬁ]emr.}?lzngrgﬁdcgSrf%%fa?gtg;onoﬁlizﬁsrgﬁﬁ)r?]giirﬁayiét ge%';tigﬁl msogig v 541 U.S.36, laid out 3 formulations of the core class of testimonial statements. 1)
Framb%',157 Wis. 2d 700460 N W%d 81 (Ct A¥Jp 1990) 9 ) ex parte in—court testimony or its functioreuivalent, such asfafavits, custe
Allegationsof.professional n.wisconduct égainét the brosectﬁimychiatric dial examinations, prior testimony that the defendant was unable to cross—examine,
A ) . A or similar pretrial statements that declarants would reasonably expect to be used
B e 0 MOSCCUOTa2) el Satemenis contaned nformalized estmoni
erly excluded as the subject of cross-examination of the expert due to the lack .Ofngggiﬁfs%%dgsundzylgsi’rcfnggigé%gz Pr:zlaotrvtvislggdor;%r ggjrécet?\féoasifn%gs tC))
alogical connection between the expert and prosecutor necessary to suggest b'a%elievethat the statememtould be available for use at a later trial. Sta@awanh,

Statev. Lindh, 161 Ws. 2d 324468 N.W2d 168(1991). 2005WI App 245 287 W, 2d 876707 N.W2d 549 042583

Theability of a child witness to speak the truth or communicate intelligarly Casuakemarks on the telephone to an acquaintance plainly were not testimonial.
mattersof credibility for the jurynot questions of competency to be determned Thatan informant overheard the remarks does not transformftirenant into a
thejudge. State.Hanna163 Ws. 2d 193471 N.W2d 238(Ct. App. 1991). governmenbfficer or change the casual remark into a formal statement.- State

'Whena witnesss “past-recollection recorded statement” was admitted after the  mentsmade in furtherance of a conspiracy by their nature are not testimonial. State
witnesstestified and was four)d “unavailable” as a resqlt of having no current v, Savanh2005 WI App 245287 Ws. 2d 876707 N.W2d 549 04-2583
memoryof the murder in question, there was an opportunity for cross-examination | applying the 3-part test undrawford andSavanhstatements volunteered
andthe right to confrontation was not violated. Statdenkins168 Ws. 2d 175 to officers at the scene of a traumatic event absent any interrogation or other police
483N.W.2d 262(1992). . . o ) promptinggenerated by the desire of the prosecution or police to seek evidence

A defendant chged withtrespass to a medical facility is entitled to compulsory  againsta particular suspect were found not to be testimonial. St&tavcy2006
procesdo determine if any patients present at the time of the alleged inbiaignt WI App 8 288 Wis. 2d 804709 N.W2d 497 04-2827
relevantevidence. State Wigliorino, 170 Ws. 2d 576489 N.W2d 715(Ct. App. A witnesss claimed inability to remember earlier statements or the events sur
1992). roundingthose statements does not implicate the requireroktite Confrontation

To be entitled to an in camera inspection of privileged records, a criminal defend Clauseif the witness is present at trial, takes an oath to testify truthfutigt
antmust show the sought after evidencesigvant and helpful to the defense or  answershe questions put to him or her during cross—examination. In contrast to

necessaryo a fair determination of guilt or innocence. Failure of the ressud caseswvhen the witness either invokdse 5th amendment and remains silent or
jectto agree to inspection is grounds for sanctions, incluslipgressing the record refusesto be sworn iror testify when a witness takes the stand, agrees to testify
subject'stestimony State vShifira, 175 Ws. 2d 600499 N.W2d 719(Ct. App. truthfully, and answers the questions posedéfgnse counsel, defense counsel is
1993). See alsGtate vSpeesel91 Ws. 2d205 528 N.W2d 63(Ct. App. 1995.) able to test the witnesstecollection, motive, and interest and hold his or her testi

An indigent may be entitled to have a court contpelattendance of an expert mony up so that the jury catfecide whether it is worthy of belief. StatdRockette,
witness. It may be error to deny a request for an expert to testify on the issue of 2006 WI App 103 294 Wis. 2d 61, 718 N.W2d 269 04-2732
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11 09-10 Wis. Stats.

Whenofficers didnot go to the victins house looking for evidence with which
to prosecute the defendant, and, after they arrived their focusovas building
acase against the victim but, rathteying toensure the safety of the defendant and
herdaughterand other members of the community the the out—of-court declara
tionsof the victim and her daughter were not testimonial. St&Redriguez2006
WI App 163 295 Wis. 2d 801722 N.W2d 136 05-1265

Theaccused does not have an unfettered righfiéo @fstimony that is incompe
tent, privileged, or otherwise inadmissible under the standard rules of evidence.
Whenevidence is irrelevant or notfefed for a proper purpose, the exclusidén
that evidence does not violate a defendamonstitutional right to present a
defense.There is no abridgement on the accuseght to present a defense so long
asthe rules of evidence used to exclude the eviderfeeedfare not arbitrary or
disproportionatdo the purposes for which they are designed. Stawuuker
heide, 2007 WI 5298 Ws. 2d 553725 N.W2d 930 05-0081

Despitethe state constitutios’more direct guarantee to defendaitthe right
to meettheir accusers face to face, thés@énsin Supreme Court has generally
interpretedhe state and federal rights of confrontation to be coexteriBheel.S.
Supreme Cous’ decision irCrawford v Washington541 U.S. 3§2004), does not

ART. I, §7, WISCONSIN CONSTITUTION

Nontestimonialstatements are not excluded by the confrontation clande
therebymay be analyzed for purposes of a hearsay objection. The broad version
of the forfeiture by wrongdoing analysis, specifically approvediles 554 U.S.

353 for nontestimonial statements, deems nontestimonial statements admissible
if the withess unavailability to testify any future trial was a certain consequence

of the murder State vJensen2011 WI App 3 331 Wis. 2d 440794 N.W2d 482
09-0898

Theadmission of a dying declaration statement violates neither the 6th-amend
mentright to confront witnesses nor the corresponding right utheéestate consti
tution. The confrontation right does not apply when an exception to that right was
recognizedat common law at the time of the founding, which the dying declaration
exceptiorwas. The fairest way to resolve the tension between thesstageest
in presenting a dying declaratiamd concerns about its potential unreliability is
to freely permit the aggressive impeachment of a dying declaration on any grounds
thatmay be relevant in a particular case. StaBeaucham®011 WI 27,333 Ws.
2d1, 796 N.w2d 78Q 09-0806

A criminal defendant states a violation of the confrontation clause by showing
that he or she was prohibited from engaging in otherwise appropriate cross—

represent a shift in confrontation—clause jurisprudence that overturns state-and fed examinationdesigned to show a prototypical form of bias on the part of the witness.

eralprecedents permitting a witness to testify from behind a barrier upon a-particu
larizedshowing of necessityState v\Vogelsbeg, 2006 WI App 228297 Wis. 2d
519 724 N.W2d 649 05-1293

The confrontation clause places no constraints on thefipeor testimonial
statementsvhen the declarant appears for cross—examination. It madefere dif
encein this case where oral statements of a withess negrgisclosed until a subse
guentpolice witness testified whether the burden watherstate or the defendant

Theright to cross—examination, and theratmnfrontation, is not, howeveabse
lute. Whether they are faced with the danger of undue prejudice or the specter of
psychologicatrauma to victims, circuit courts can weigh the probative value of the
evidenceproffered with the dangers it brings. Statd&Rhiodes2011 WI 73 336
Wis. 2d 64 799 N.w2d 85Q 09-0025

Whenrequired by the right &dctively to present a defense, the state, having
authorityto do so, in the exercise of sound discretion must issue, and for an indigent

to show that the witness was available for further cross—examination after the court paythe costs of, compulsory process to obtain the attendance of witnesses on behalf

told the witness he could step down. Thitness testified and was cross—examined
concerninghis statements to the police; therefore, defendaight to confronta
tion was not violated. State Melis,2007 WI58, 300 Ws. 2d 415733 N.w2d
619 05-1920

In determining whether a statement is testimonial uGdawford, a broad defi
nition of testimonial is requiretb guarantee that the right to confrontation is pre
served. The government does not negede involved in the creation of a testimo
nial statement. A statement is testimonial if a reasonable persioa frosition of
thedeclarant woulabjectively foresee that his or her statement might be used in

of probationers and parolees at revocation proceedings. 633ty 176.
Introductionof an accomplice’ confession for rebuttal purposes, not hearsay
did not violate the defendasttonfrontation rights. ehnessee.\Btreet471 U.S.
409(1985).
Theconfrontation clause does not require a showing of unavailabilitg@sda
tion of admission of out-of-court statementsaafon-testifying co—conspirator
United States vinadi,475 U.S. 3871986).
The confrontation clause does not require the defendant to have access-to confi

theinvestigation or prosecution of a crime. It does not matter if a crime has already dentialchild abuse reports. Due process requires the trial court to undertake an in

beencommitted or not. Statements made to loved onesquaintances are not
the memorialized type of statements tiGrawford addressed. State Jensen,
2007WI 26,299 Ws. 2d 267727 N.W2d 51804-2481 See also Giles Califor
nia, 554 U.S. 353128 S. Ct. 2678L71 L. Ed. 2d 48§2008).

Theforfeiture by wrongdoing doctrine is adopted ifs@énsin. Essentiallyhe

forfeiture by wrongdoing doctrine states that an accused can have no complaint

basedon the right to confrontation abatie use against him or her of a declasant’
statementf it was the accuses’'wrongful conduct thaprevented any cross—
examinationof the declarant. State 3ensen2007 WI 26299 Wis. 2d 267727
N.W.2d 518 04-2481

In applying the the forfeiturey wrongdoing doctrine the circuit court must
determinewhether by a preponderance of teeidence, the defendant caused the
witness’sunavailability thereby forfeiting hisr her right to confrontation. While

requiringthe court to decide the evidence the very question for which the defendant
is on trial may seem troublesome, equitable considerations demand such a result

State vJensen2007 WI 26 299 Ws. 2d 267727 N.W2d 518 04-2481
Underthe doctrine of forfeiture by wrongdoing announceddnsenthestate

mentof an absent witness is admissible against a defendant who the trial court

determinesby a preponderance of tlevidence caused the withessibsence.
Whena jury finds beyond a reasonable doubt thetdefendant intimidated the per
sonwho was avitness, the defendant has forfeited, by his or her own misconduct,
the right to confront that witness. Statd&redriguez2007 WI App 252306 Ws.
2d 129 743 N.w2d 460 05-1265

Inasmuchas a criminatlefendant does not have an unqualified right to require
the appearance of any persons as witnessesgdbrand a defendasttight to com

pulsory process at trial must satisfy certain standards, the compulsory process
rightsof a defendant at the preliminary stage of criminal proceedings also must be

subjectto reasonable restrictions. The court declines to expand a criminal defen

dants compulsory process rights to encompass a right to subpoena police report

andother non—privileged investigatory materials for examinaiod copying in
anticipationof a preliminary hearing. StateSchaefer2008 WI 25308 Ws. 2d
279,746 N.W2d 457 06-1826

By the judges reading at a criminal trial the transcript of a hearing at which the
defendant appeared to be intoxicated, resulting in additionajehtre jury was
essentially provided with the judgeand the prosecutsrconclusions at the hear
ing about the defendastguilt with the circuit court and the prosecutor essentially
testifyingagainst the defendant, denying the right to cross—examination.vState
Joigensen2008 WI 60 310 Wis. 2d 138754 N.W2d 77 06-1847

Affidavits verifying nontestimonial bank records in compliance with s. 891.24
arenontestimoniahnd their admission does not violate the confrontation clause.
The affidavits fulfill a statutory procedure for verifying nontestimonial bank
recordsand do not supply substantive evidence of guilt. Stddess2008 WI93
312Wis. 2d 570754 N.W2d 150 06-2254

Applying the St. Geogetest in an OWI prosecution, everaifdefendant estab
lishesa constitutional right to present an expert opinion that is based in gaoton
tablebreath test results, the right to do so is outweighed by thesstatepelling
interestto exclude that evidencé?ermitting the use of that evidence as the basis
for an expert opinion would render meaningless the legislataceforbidding that
evidencein OWI prosecutions under s. 343.303, an act that promdieeef
investigationof suspected drunk driving incidents and furthers the stedenpel
ling interest in public safety on its roads. Statischer2010 WI 322 Wis. 2d
265, 778 N.W2d 629 07-1898

TheU.S. Supreme Court @Biles,554 U.S. 353held that forfeiture by wrongeo

cameranspection of the file to determine whether it contains material exculpatory
evidence. Pennsylvania.\Ritchie, 480 U.S. 391987).

Admissionof a nontestifying codefendasttonfession violates confrontation
rights, even though the defendantonfession was also admitte@ruz v New
York, 481 U.S. 18§1987).

The confrontationclause does not require that the defendant be permitted to be
presenat acompetency hearing of a child witnesses as long as the defendant is pro
videdthe opportunity for full and &ctive cross—examination at trial. Kentucky
v. Stincer482 U.S. 73q1987).

The confrontation clause prohibits the placement of a screen between a child wit
nessand the defendant. Coy lowa,487 U.S. 10121988).

If a state makes an adequate showing of necessilgy use a special procedure,
suchas one-waylosed-circuit television to transmit a child witness’ testimony to
courtwithout face—to-face confrontatiamth the defendant. Maryland €@raig,

497 U.S. 836111 L. Ed. 2d 6661990).

In a joint trial, theconfession of one defendant naming the other defendant that
was read with the word “deleted” replacing the second defesdeantie violated
the second defendastright of confrontation. Gray Maryland,523U.S. 185140
L. Ed. 2d 2941998).

Therights tobe present at trial and to confront witnesses are not violated by a
prosecutor’somment in closingigument that the defendant had the opportunity
to hear all witnesses and then tailor his testimony accordifgigtuondo vAgard,
529U.S. 61146 L. Ed. 2d 472000).

The 6th amendment confrontation clause demands unavailabilidya prior
opportunityfor cross—examination. Whatever else the term testimonial cavers,
applies at a minimum to prior testimony at a preliminary hearing, before a grand

jury, or at a former trial; and to police interrogations. CrawfoMlashington541

4J.S.36,158 L. Ed 2d 177124 S. Ct. 13542004).

Whentestimonial statements are at issue, the only indicium of reliabiliy suf
cientto satisfy constitutional demands is confrontationestimonial statements”
includesat a minimum prior testimony at a preliminary hearing, before a grand jury
or at a former trial; and to polideterrogations. Crawford Washington541 U.S.
36,158 L. Ed 2d 17,7124 S. Ct. 13542004).

Statementsre nontestimonial undé&@rawford when made in the cours#
police interrogation under circumstances objectively indicatirag the primary
purposeof the interrogation is to enable police assistance to meet an ongoing emer
gency.They are testimonial when the circumstances objectively indicate that there
Is no such ongoing emgency and that the primary purpose of the interrogation
is to establish or prove pastents potentially relevant to later criminal prosecution.

A conversation that begimas an interrogation to determine the need for gemey
assistancean evolve into testimonial statements. DavM/ashington547 U.S.
813 165 L. Ed. 2d 224126 S. Ct. 22662006).

A defendant does not forfeit the right to confront a witness when a jledge
minesthat a wrongful act by the defendant made the witneasailable to testify
at trial. The “forfeiture by wrongdoing” doctrine applies only when the defendant
engagedr acquiesced in wrongdoing that was intended to, and did, procure the
unavailabilityof the declarant as a witness. The requiremeintet means that
the exception applies only if the defendant has in mind the particular purpose of
makingthe witness unavailable. GilesGalifornia,554 U.S. 353128S. Ct. 2678
171L. Ed. 2d 4842008).

Under Crawford, analysts’ dfdavits that certified that evidence was fact
cocainewere testimonial statemerasd the analysts were “witnesses” for-pur

ing required not just that the defendant prevented the witness from testifying, but posesof the 6th amendment confrontation clause. Absent a showing that the ana

alsothat the defendant intended to prevent the witness from testifying. In doing
so,the Court redirmed the doctrines viability generallybut chose a narrower
view of its scope thadensen2007 WI 26 State vBaldwin,2010 WI App 162

330 Wis. 2d 500794 N.W2d 769 09-1540

lystswere unavailable to testify at trial and that petitioner had a prior opportunity
to cross—examine them, petitioner was entittede confronted with the analysts

at trial. Melendez-Diaz. Massachusett§57 U.S. 305129 S. Ct. 2527174 L.

Ed. 2d 3142009).
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ART. 1, §7, WISCONSIN CONSTITUTION

Whenan “ongoing emegency” as discussed iDavis, extendseyond an initial
victim to a potential threat tineresponding police and the public aglyrthe rele
vantinquiry isnot the subjective or actual purpose of the individuals involved in
a particular encountgbut rather the purpose that reasonable participants would
havehad, as ascertained from the individuals’ statements and actions aird the
cumstance which the encounter occurred. An assessment of whether an emer
gencythat threatens the police and public is ongoing cannot narrowly focus on
whetherthethreat to the first victim has been neutralized because the threat to the
first responders and public may continue. MichigaBryant, 562 U. S. __ 131
S.Ct. 1143 179 L. Ed. 2d 932011).

The Confrontation Clause does not permit the prosecution to introduce a forensic
laboratoryreport containing a testimonial certification made for the purpose of
provinga particular fact through the in—court testimony of a scientist who did not
signthe certification or perform or observe the test reported in the certification. The
accused'sight is to be confronted with thenalyst who made the certification,
unlessthat analyst is unavailable at trial, and the accused had an oppopimity
trial, to cross—examine that particular scientist. Bullcomirlgew Mexico, 564
U.S.___ 180 L.Ed. 2d 610131 S. Ct. 270%2011).

A finding of unavailability of a witness due to mental illness, made on the basis
of a confused and stale record, deprived the defendant of the right to confront wit
nessesbut the error was harmless. Burn€ilusen599 F Supp. 143§1984).

Theuse of a child victing statements to a psychologist under s. 908.03 (4) vio
latedthe accused sexuassaultés confrontation rights. Nelson Ferrey 688 F
Supp.1304(E. D. Ws. 1988).

Thetrial courts wholesale exclusion of the defendaptofered expert and lay
testimonyregarding post-traumatic stress disorder frongthik phase of a murder
trial, without valid state justification, violated the defendantight to present a
defenseand to testify in her own behalf. Mgam v Krenke,72 FE Supp. 2d 980
(1999).

Statev. Thomas: Fac® Face ith Coy and Craig — Constitutional Invocation
of Wisconsins Child-Witness Protection Statute. 1990 WLR 1613.

A Bad Case olndigestion: Internalizing Changes in the Right to Confrontation
After Crawford v. WashingtonBoth Nationally and itWisconsin. Kinnally 89
MLR 625 (2005).

Hearsay and the Confrontation Clause. Biskupiis. Waw May 2004.

COUNSEL
Note: See also the notes to Article I, Section 8 — Self-incrimination.

A defendant is entitled to the presence of counsel at a post-warrant lineup, but

theattorney need not participate or object, and need not be the ultimate trial coun
sel. Wright v. State46 Wis. 2d 75175 N.W2d 646

11-12 Wis. Stats. 12

Onechaged with a crime carrying a penalty of incarceration has the full eonsti
tutionalright to counsel, regardless of whether incarceration is ordered. State ex
rel. Winnie v. Harris, 75 Wis. 2d 547249 N.W2d 791

The mere fact that one attornegpresents 2 defendants e in the same
crimeis not suficient evidence of inadequate representation. The defendant has
the burden of showing by clear and convincing evidence that an actual and opera
tive conflict existed. Harrison.\Btate,78 Ws. 2d 189254 N.W2d 220

A defendant has no right to be actively represented in the courtroom both by self
andby counsel. Moore.\Btate 83 Ws. 2d 285265 N.W2d 540(1978).

Thetest to determine if the denial of a continuance acted to deny a defendant
eitherdue process orfettive assistance of counsetiiscussed. StateWoliman,

86 Wis. 2d 459273 N.W2d 225(1979).

Theright to counsel does not extend to non-lawyer representatives. State v
Kasuboski87 Wis. 2d 407275 N.w2d 101(Ct. App. 1978).

Withdrawalof a guilty plea on the grounds of ifedtive representation by trial
counselis discussed. State Rock,92 Ws. 2d 554285 N.W2d 739(1979).

A defendans request on the morning of trial to represent himself was properly
deniedas untimely Hamiel v State 92 Wis. 2d 656285 N.W2d 639(1979).

A prerequisiteo a claim on appeal of ifettive trial representation is preserva
tion of trial counseb testimony at a postconvictibiearing in which the representa
tion is challenged. State Machner92 Ws. 2d 797285 N.W2d 905(Ct. App.
1979).

Thetrial court did not err in refusing the defendamgquest on the 2nd day of
trial to withdraw a waiver of the right to counsel. Self-representation is discussed.
Pickensv. State 96 Wis. 2d 549292 N.W2d 601(1980).

Theright to counsel did not preclude incarceration for a second operating while
intoxicatedconviction wherthe defendant was not represented by counsel in pro
ceedingdeading to the first conviction, since the firsteoise was a civil forfeiture
case. State vNovak,107 Ws. 2d 31318 N.W2d 364(1982).

Counselwas inefective for failing to raise the heat-of-passion defense in a mur
dercase when a wife who had been maltreated during a 23-year marriage intention
ally killed her husband while he lay sleepir8tate vFelton,110 Ws. 2d 485329
N.W.2d 161 (1983).

A defendans uncorroborated allegations will not support a claim ofétif/e
representationvhen counsel is unavailable to rebut gfem of inefectiveness.
Statev. Lukasik,115 WSs. 2d 134340 N.W2d 62(Ct. App. 1983).

Effective assistance of counsel was denied when the defense attornegyt did
properlyinform the client of the personal right to accept a plésx.oBtate vLud-
wig, 124 Ws. 2d 600369 N.W2d 722(1985).

A city attorney should not be appointed defense counsel in a state case in which Whena trial court fails to make adequate inquiry into a deferslét-minute

city police are involved unless the defendant, being fully informed, requests the
appointment.Karlin v. State47 Wis. 2d 452177 N.w2d 318

A conference in chambers between defendarttinsel and the prosecutor in
regardto a plea agreement, but without thefendans presence, was not violative
of his constitutional rights and not a manifest injustice sincdéfendant had the
benefitof counsel both during the entry of lnkea and at the sentencing and the
defendanbn the record expressly acquiesced in the plea agreement. Kstistey
47 Wis. 2d 460177 N.w2d 322

A disciplinary action against an attorney is a civil proceeding. An indigent attor
neyis not entitled to the appointment of an attorn8yate vHildebrand 48 Ws.
2d 73,179 N.w2d 892

An indigent defendant is not entitled to a substitution of appointed counsel when
he is dissatisfied with the one appointed. PeterState,50 Ws. 2d 682 184
N.W.2d 826

ABA standards relating to the duty of defense counsel while approvée by
court, do not automatically prove incompetency or feefiveness if violated.
Statev. Harper57 Wis. 2d 543205 N.W2d 1

An arrestee has no right to demand that counsel be presia@ breathalyzer
testis administered. State Briver, 59 Wis. 2d 35207 N.W2d 850

A defendant has no right to counsel or to be present when photographs are show

to a witness. The right to counsel exists only at or after the initiation of criminal
proceedings.Holmes v State 59 Wis. 2d 488208 N.W2d 815

While it is not desirable, it is not errdio appoint a city attorney from another
city, not connected with the testifying police, as defense attordebel v State,
60 Ws. 2d 325210 N.W2d 695

A person ishot entitled to counsel at a lineup prior to the filing of a formalgehar
but prosecution may not be delayed while a suspect is in custody methfor
poseof holding a lineup without counsel. StateTaylor, 60 Wis. 2d 506210
N.W.2d 873

A conviction was not overturned because of the absence of counsel at-an infor
mal confrontation where the defendant was identified by the victim. JoG¢ste,
63 Wis. 2d 97216 N.w2d 224

requesto replace his or her attornefie right to counsel is adequatelptected
by a retrospective hearing at which the defendant may present his or her own testi
mony. State vLomax,146 Ws. 2d 356432 N.W2d 89(1988).

The 5th and 6th amendment rights to counsel Bddiads v Arizonaaredis-
cussed.State vMcNeil, 155 Ws. 2d 24454 N.W2d 742(1990). See also the note
hereunder citing/icNeilv. Wisconsin501 U.S. 171115 L. Ed. 2d 1581991). See
alsoTexas vCobb,532 U.S. 162149 LEd 2d 321 (2001).

Defensecounsel absence ahe return of the jury verdict without the defen
dant’'sconsent and the failure to poll the jury were grounds for automatic reversal.
Statev. Behnke 155 Ws. 2d 796456 N.W2d 610(1990).

Whena defendant accepts counsel, the decision to assert or waive a €eonstitu
tionalright is delegated to the attornejhe failureof the defendant to object to the
attorney’swaiver, is waiver State vWilkens,159 Wis. 2d 618465 N.W2d 206
(Ct. App. 1990).

Thereis a two—prong test for infefctive counsel: 1) triadounsel was in&ctive;
and?2) the defense was prejudiced so #iagent error the result would have been
different. State vWilkens,159 Wis. 2d 618465 N.W2d 206(Ct. App. 1990).

A court may disqualify the defendasmthosen counsel over the defendant’
objectionand waiver of the right to conflict—free representation when actual or a
ﬁeriouspotential fora conflict of interest exists. StateMiller, 160 Wis. 2d 646

67N.W.2d 118 (1991).

A determination of indigency by the public defender under s. 977.07 is not the
endof the courts inquiry into the need to appoint counsel. Stalean,163 Ws.
2d 503 471 N.w2d 310(Ct. App. 1991).

To bring aclaim of inefective appellate counsel, defendant must petition the
courtthat heard the appeal for a writ of habeas cor@ate vKnight, 168 Wis.
2d 509 484 N.W2d 540(1992).

The question of indective counsel is whether there is a reasonafabability
thata jury viewing the evidence untainted by coussedfors would have hadea
sonabledoubt respecting guilt. State®lass 170 Ws. 2d 146488 N.W2d 432
(Ct. App. 1992).

A defense attorney’ex parte petition to withdraw was impropeghanted. A

Whena conflict arises in dual representation, a defendant must be granted aminimal due process hearingas required. State Batista, 171 Ws. 2d 690492

vacationof sentence and new hearing because a conflict at sent@ecisg ren
derscounsel representation ifieétive and actugprejudice need not be shown.
Hall v. State 63 Wis. 2d 304217 N.w2d 352

Defensecounseb failure to cross—examine the statpfincipalwitness at trial
did not constitute indéctive representation whemoss—examination had proved
fruitless at the preliminaryKrebs v State 64 Ws. 2d 407219 N.W2d 355

Theduty to appoint counsel is upon the judicial system as part of the superintend
ing power of the judicial system. When the appointment of counsel for indigent
convictedpersons for paroland probation revocation proceedings will be recur
rentand statewide, the power appointment will be exercised by the supreme
court. State ex rel. Fitas Wilwaukee County65 Ws. 2d 130221 N.W2d 902

The trial judge must unconditionally and unequivocably demonstrateen
recordthat the defendant intelligentlyoluntarily, and understandingly waived the
constitutionakight to counsel, whether or not the defendant is indigatler v
State,75 Wis. 2d 502249 N.W2d 773

Whena state agency seeks to enforce its orders through the coercion of imprison
mentfor contempt, the full constitutional right to counsel arises. Fer8tate ex
rel. Maass,;75 Ws. 2d 542249 N.W2d 789

N.W.2d 354 (Ct. App. 1992).

Absenta clear waiver of counsel and a clear demonstration of a defenalaiht’
ity to proceegbro se courts are advised to mandate full representation by counsel.
Statev. Haste 175 Wis. 2d 1 N.w.2d (Ct. App. 1993).

Theproper test of attorney performance is reasonableness under prgwaiding
fessionalnorms. Counsel is not required to have a total and complete knowledge
of all criminal law no matter how obscure. StatédHubert,181 Ws. 2d 333510
N.W.2d 799 (Ct. App. 1993).

Appellatecounseb closing of a file because b merit without the defendant
knowing of the right to disagree armmpel a no merit report under s. 809.32 is
ineffective assistance of counsel. A defendant must be informéiaeafight to
appealand to a no merit repotiut need not be informed orallgtate ex rel. Flores
v. State, 183 Wis. 2d 587516 N.W2d 362(1994).

An appellate defendant represented by counsel haghtdo have pro sebrief
consideredy the court when counsel has submitted a brief. St&lebra A. E.

188 Wis. 2d 11, 523 N.W2d 727(Ct. App. 1994).

The decision to poll the jury may be delegated to counsedivé¥ by counsel

without showing that the waiver was knowingly and voluntarily made by the
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13 09-10 Wis. Stats. ART. 1, §7, WISCONSIN CONSTITUTION
defendantlid not violatea constitutional right. State Jackson188 Wis. 2d 537 returnto pretrial status, althougiffering the prior proposed plea agreement was
525N.W.2d 165(Ct. App. 1994). not required. State.Fritz, 212 Ws. 2d 284 569 N.W2d 48(Ct. App. 1997),
If the same counsel represents co-defendants, the trial court must conduct arp6-1905
inquiry to determine whether thidefendant waived the right to separate counsel. Whena defendant proves irfettive assistance of counsel occurred at the pre
Whenan actual conflict of interest is found, specifiejudice need not be shown. trial stage, the defendant must be granted a new trial. Statatewski,212 Ws.
If no inquiry is made by the trial court, the court of appeals will examine the record, 2d 849 569 N.W2d 758(Ct. App. 1997)96-2597
reversingif an actual conflict of interest is foundtate vDadas190 Ws. 2d 339 An in-court identification subsequent to a lineup in violation of an acaused’
526N.W.2d 818(Ct. App. 1994). o right to counsels admissible only if the state carries the burden of showing that the
The prejudice prong of the test for ifieftive counsel was met when counsel  in-courtidentification was based on observations of the suspect other than the
failed to insure that a defense witness would appétirout shackles. State v lineup. State vMcMorris, 213 Ws. 2d 156570 N.W2d 384(1997),95-2052
Tatum,191 Ws. 2d 548530 N.W2d 407(Ct. App. 1995). A postconviction hearing pursuant3tate vMachner92 Wis. 2d 797to pre

A suspecs reference to an attornesho had previously or is presently represent servethe testimony of trial counsé required in every inédctive assistance of
ing the suspect in another matter is not a request for counsel requiring the cessatiomounselcase. State Curtis,218 Ws. 2d 550582 N.W2d 409(Ct. App. 1998),

of questioning. State Jones192 Wis. 2d 78532 N.W2d 79(1995). 96-2884

Theright to counsehnd right to remain silent are the defendanfn attorney Having disputed relevant portions of the presentence investigation at the sen
not requested by the defendant, could not compel the police to end questioning bytencing hearing, it was trial counssl'duty to see that thaisputes were fully
statingthat no questioning was to take place outside his presence. .S@tes, resolvedby a proper hearing. Failure to do so constitutedeogfe assistance of
192 Wis. 2d 78532 N.W2d 79(1995). counsel. State vAnderson222 Ws. 2d 403588 N.Ww2d 75(Ct. App. 1998),

A defendant must assert the right to counsel in a timely mahf@vever no 97-3070

waiver of counsel is presumed and a waiver must be clear and unequivocal. The Whethera defendarg’motion for substitution of counsel, with an accompanying
statehas the burden of overcomitige presumption. Mere inconvenience to the  requestor a continuation, should lgganted depends on the balancing of several

courtis insuficient to deny the right toounsel. State Verdone 195 Ws. 2d 476 interests. State v \Wanta,224 Ws. 2d 679592 N.w2d 645(Ct. App. 1999),
536N.W.2d 172(Ct. App. 1995)94-3369 98-0318 o o .

Withdrawalof a guilty plea after sentencing may be based ofeictéfe assist A defendans prejudicial deprivation of appellate counsel, be it the fautief
anceof counsel. Erroneous advice regarding parole eligibility can form the basis attorneyor the appellate court, is properly remedied by a petition for habeas corpus
for ineffective assistance. StateBentley 195 Ws. 2d 580536 N.W2d 202(Ct. in the supreme court. State ex rel. Fuentéourt of Appeals225 Ws. 2d446
App. 1995),94-3310 593N.W.2d 48(1999),98-1534 ] N )

A trial courts failure to conduct hearing to determine if a defendantiaiver A defendant who alleges counsel wasferwtive by failing to take certaisteps

of counsel is knowinglynade is harmless error absent a showing of prejudice. A Mustshow with specificity what the actioiftaken, would have revealed and how

trial court need not make a finding that a defendant is competent to proceed withouttheaction would have &cted the outcome. StateByrge,225 Ws. 2d 702594

counselunless there is doubt thiéie defendant is competent to stand trial. State N-W.2d 388(Ct. App. 1999)97-3217 )

v. Kessig,199 Ws. 2d 397544 N.W2d 605(Ct. App. 1995)95-1938 Whendefense counsel has appeared for and represented the state in the same
In certain situations a court may find that a defendant has waived caithseit casein which he or she later represetite defendant and no objection was made

having expressly done so. aWer was found whethe defendant constantly attrial, to prove a violation of the right tofettive counsel, the defendamust

refusedio cooperate with counsel while refusing to waive the right and when the Showthat counsel converted a potential conflict of interest into an autnélct

courtfoundthe defendarg'intent was to “delaybfuscate and compound the-pro by knowingly failing to disclose the attorneyformer prosecution of the defendant

iustice.” i or representing the defendant in a manner that adversetteaf the defendast’
Sessof justice.” State vCummings,199 Ws. 2d 721516 N.W2d 406(1996), interests. State vLove, 227 Ws. 2d 60594 N.W2d 806(1999),97-2336 See

Thetest for inefective assistance of counsel under the state constitution is the alsoState vKalk, 2000 W1 App 62234 Ws. 2d 98 608 N.W2d 9§ 99-1164
same as under the federal constitution. In such cases the burden is placed on the Thereis adistinction between the consequences on appeal of a trial court error
defendantto show that the deficient performance of counsel prejudiced the ndthe consequences of that same error when it is rased inefective-

" assistance-of-counsmntext. Thdact that a preserved error could lead to -auto
delf?ensgz.Statﬁ vSa;gn;ghg;Z(il W;;doglg 548 N.W2d 69(1996),94-0208 . matic reversal does not mean the same result will be reached when the error was
eadtogethers. 809.32 (4) andl77.05 (4) (j) create a statutpbyit not constitu waived. State vErickson,227 Ws. 2d 758596 N.W2d 749(1999),98-0273

tional, right to counsel in petitions for review and cases before any court, provided

counseldoes not determine the apptmbe without merit. When counsel fails to ing i : 2
. A v A = ; g interrogatiorwhen he asked whether the policoefr thought he should have
timely file a petition for reviewthe defendant may petition for a writ of habeas cor an attorney and if he could call a person known to thafto be a criminal

pus and the supreme court has the power to allow late filing. Schme\bamphy,
201 Wis. 2d 246548 N.W2d 45(1996),95-1096 tllgfgegr;sgd;l/vyogeoro State vHornung,229 Ws. 2d 469600 N.W2d 264(Ct. App.

Whethercounsel is deficient by not requesting the polling of individual jurors Inherentin a defendarg’ choice to proceed pro se is the risk, which the defendant
uponthe return of verdict depends on all the circumstances, not on whether coun knowingly assumes, that a defense not known to him or her will not be presented

Thedefendans assertion of the 6mendment right to counsel was evident dur

selexplained to the defendant the right to an individual polling. Stateng,201 : ;
Wis. 2d 725549 N.W2d 769(Ct. App. 1996)95-0583 ggﬂg%réal State vClutter 230 Wis. 2d 472602 N.W2d 324(Ct. App. 1999),

To establish indéctive assistancef counsel based on a conflict of interest there A defendant has a substantive due process right to enforce a plea agreement after
must be an actual conflict that adverseljeated the attorney'performance. the plea has been entered. Defense couwnglure to inform defendant of that
Slmultaln(teogseplr esentatlonltofda C”m'”at' d?fendleal_ng ag?a&w'tq%sz'whagdnase right or to pursue enforcement of the agreement constitutefédtigé assistance
anunrelated civil case resulted in an actual conflict. ree S. H | State \Bcott 230 Ws. 2d 643602 N.W.2d 926(Ct. App. 1
533 551 N.W2d 830(Ct. App. 1996)95-2242 of counsel.  State. Bcott 230 Ws. 2d 64360 926(Ct. App. 1999),

Counselis not inefective when the general theory of the defense is discussed  Thelack of legal expertise is an impermissible basis on which to deny a request
with the defendant, and when based on that theognsel makes a strategic deci to represent oneself. State ®swald,2000 WI App 3232 Ws. 2d 103606
sionnot to request a lesser—included instrucbecause it would be inconsistent N.W.2d.238,97-1219
with or harmfulto the theory of the defense. Stat&ekert,203 Ws. 2d 497553 On administrative appeal a probationer nmyassisted by counsel, but there is
N.W.2d539(Ct. App. 1996)95-1877 noright to appointed counsel effective assistance of counsel. State ex rel.-Men

Whena prosecutor elicits testimony that can only be contradicted by defense tekv. Schwarz2000 WI App 96235 Ws. 2d 143612 N.W2d 74699-0182 See
counselor the defendant, iflefense counsel could not reasonably foresee the alsoMentek v Schwarz2001 WI 32242 Ws. 2d 94624 N.W2d 15099-0182

dilemmaand the defendant has decided not to testéfense counsetust be per Whena person who hdseen formally chaed with a crime has retained counsel
mittedto testify State vFoy 206 Wis. 2d 629557 N.W2d 494(Ct. App. 1996), to represent him or her on that cparancthe attorney has informed police of the
96-0658 representation and that they are not to question the accused, the accused need not

Counselwas deficient when it failed tbject at sentencing to a proseclg@en specifically“invoke” the right to counsel. In that case, police must assume that the
tencerecommendation after agreeing in a pleayaarto make no recommenda accuseddoesnot intend to waive the right to counsel and may not question the
tion. The defendant was automatically prejudiced when the prosecutor materially accusedn the absence of the attorne§tate vDagnall,2000 WI 82 236 Ws. 2d
andsubstantially breached the plea agreement. St&mith,207 Ws. 2d 259 339,612 N.W2d 680 98-2746 See also State Forbush2011 WI 25 332 Wis.
558N.W.2d 379(1997),94-3364 2d 620 796 N.W2d 741 08-3007

Wheneverma defendant seeks to proceed se a colloquy to determinghether A defendans unusual conduct or beliefs do not necessarily establish ineompe

the waiver is knowing and voluntary is required. The colloquy is to ensure that the tencefor purposes of self-representation. Although a defendantexiaipit
defendant1) made a deliberate choice to proceed without counsel, 2) was aware beliefsthat are out of the ordinary and make references that may antagonize jurors,
of the dificulties and disadvantages of self-representation, 3) was awére of that doesnot reflect a mental defect that prevents self-representation. State v
seriousnessf the chage or chages, and 4) was aware of the general range of the Ruszkiewicz2000 WI App 125237 Wis. 2d 441613 N.W2d 893 99-1198
possiblepenalties. When there is no colloquy and post-conviction relief is Exceptwhen chages have been filed in a closely-related case derived from the
requestedthe court must hold an evidentiary hearingttoe waiver and the state same factual predicate, the 6th amendment right to counstnsefpecific and
mustprove by clear and convincing evidence that the waiver was knowingly made attachego a particular dense only after adversary proceedings are commenced.

for the conviction to stand. StateKiessig,211 Wis. 2d 194564 N.W2d 716 The 6th amendment does not not prohibit the interrogation of a defendant in regard

(1997),95-1938 to a murder in the absence of counsel retained in a bail juropsey State Bad
Thereis a higher standard for determining competency to represent oneself thanker,2001 WI App 27240 Ws. 2d 460623 N.W2d 142 99-2943

for competency to stand trial. Th@ndard is based on the defendaeducation, In making its separate determination of whetheefendant is indigent for pur

literacy, fluency in English, and any disability that mafeaf theability to commu posesof court-appointed counsel, the trial court should consider federal poverty

nicatea defense. When there is no pretrial finding of competency to proceed and guidelines. If a defendanhas no assets and an income well below the poverty level,

post—convictiorrelief is sought, the court must determini¢ an make a meaning thetrial court should set forth why it determined that the defendant cdold af

ful nuncpro tuncinquiry. If it cannot, or it finds that it can but the defendant was  counsel. State v Nieves—Gonzales, 2001 WI App. 942 Ws. 2d 782 625

not competent, a new trial is required. Stat&hessig,211 Wis. 2d 194 564 N.W.2d913 00-2138

N.W.2d 716(1997),95-1938 An indigent sexually violent person is constitutionally entitled to assistance of
It wasineffective assistance of counsel to advise a defendant to go to trial and counselin bringing a first appeal as of right from a denial of his or her petition for

lie rather than agree to a plea agreement. Despite the defergtatitipation in supervisedelease. State ex rel. Seibert v. Ma2B01 WI 67 244 Wis. 2d 378

fraud on the court, the defendant was entitled to vacation of his sentence and a627 N.W.2d 88199-3354
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ART. 1, §7, WISCONSIN CONSTITUTION 11-12 Wis. Stats. 14

Therewas inefective assistance of counsel when the notice of appeal for the ily waived the righto counsel; and 2) is competent to proceed pro se. The record
denialof a ch. 980 petition for supervised release was filed one day late in circuit must demonstrate an identifiable problem or disability that pneyent a defend
court. Under the U.S. Supreme Coartlecisions irfbouglas v California, 372 antfrom making a meaningful defense. The circuit court need not always make an
U.S.353(1963) andAnders vCalifornia, 386 U.S. 73§1967) the court of appeals expresdinding as to which specific problem or disability prevented a defendant
could not conduct an independent review for error when the individual lacked from beingable to meaningfully represent himself or herself. Statavquardt,

requestedepresentation. State ex rel. Seibert v. Madd1 WI 67 244 Wis. 2d 2005WI 157,286 Wis. 2d 204705 N.W2d 878 04-1609

378 627 N.W.2d 88199-3354 ) ) . A deaf defendant who was shackled during trial and sentencing had the burden
Absenta showing of prejudice to their defense, misdemeanants wedemiet to show that he in fact was unatitecommunicate, not that he theoretically might

effectivecounsel when their attorneys failed to object to the 6—person jury statute hayehad such difculty. State VRuss2006 WI App 9289 Wis. 2d 65709 N.W2d

thatwas found unconstitutional Btate vHansfod, 219 Ws. 2d 226580 N.W2d 483 04-2869

171, (1998),97-0885 State v Franklin, 2001 WI 104, 245 Ws. 2d 582 629 A defendans constitutional right to &fctive representation for the purpose of

N.W.2d 289 99-0743 . ) o ) exercising theight to directly appeal a conviction did not require postconviction
A reviewing court is not required to view defense counselbjective testimony counselto offer the defendant the option of a “partial no-merit” report on any

asdispositive of an inééctive assistance claim. The testimamgimply evidence potentialissues remaining after the defendant declined for strategic reasons to pur

itr? g:s(éggisrlmgeéggnﬁggevygrpcg?fgﬁ n?gﬁfgct;ettlen tg%fr?fgh%ﬁliw: 2;?)“2?; suean issue having guable merit. The U.S. Constitution requires only that “an

VR ugh, indigent'sappeal will be resolved in a way that is related to the merit of that appeal.”
246 Wis. 2d 648630 N.w2d 752 00-2133 Fordv. Holm,2006 WI App 176296 Ws. 2d 119, 722 N.W 2d 609 02-1828

Absentwaiver, a trial courts communication with a deliberating jury in the
absencef the defendant and defense counsel violates the right to be present at trial,
andto have counsel at every stabat the defendant may need aid with legal prob

While courts sometimes can override a defendacitoice of counseihen
deemechecessarynothing requires them to do so. Requiring a court to disqualify
anattorney because of a conflict of interest would infringe upon the defemdant’

lems. A violation issubject to harmless error analysis. Stat€oler, 2001 WI ri ; ; h . ; .
. ght to retain counsel of his choice and could leave the accused with the impression
App 253 248 Wis, 2d 259635 N.W2d 83§99-3084 See also State Anderson, thatthe legal system had conspired against dirher State vDemmerly 2006

2006WI 77,291 Ws. 2d 673717 N.W2d 74 04-2010 WI App 181 296 Ws. 2d 153722 N.W 2d 58505-0181

Forfeiture of the right to counsel cannot occur sinfgause the fefct of the ’ ; . .
defendant'sonduct is to frustrate therderly and efcient progression of the case. _ Generallya defendant who validly waives the right to conflict-fregresenta
tion also waives the right to claim idettive assistance of counsel based on the

The defendant must also have the purpose of causing fieat.eforfeiture, by p lthouah th ; . > b :
actionor conduct, is subject to the same rules as when a defendant informs the courfONflict, although therenay be instances in which counsegderformance is defi
cient and unreasonably so even in light of the waived conflict of inteBtste v

thathe or she wishes to proceed without counsel, and the court must determine
whetherthe defendarit competent to proceed without an attorngtate vCole Demmerly,2006 WI App 181296 Ws. 2d 153722 N.W 2d 58505-0181
It is recommended, if not required, that circuit courts take certain steps to deter

man,2002 WI App 100253 Wis. 2d 693644 N.W2d 283 01-2201 Rk X - - -1
Fora knowing and voluntary waivef counsel on direct appeal, the defendant ~ Mine whether a defendant has forfeited the right to counsel: 1) provide explicit
mustbe aware of: 1) theights to an appeal, to the assistance of counsel for the Wamingsthat, ifthe defendant persists in specific conduct, the court will find that
appealand to opt for a no-merit report; 2) the dangers and disadvantages of pro theright to counsel has been forfeited; 2) engage in a colloquy indicating that the
ceedingpro se; and 3) the possibility that if appointed counsel is permitted to with defendantas been made aware of thdfidifities and dangers inherent in self-
draw, successor counsel may not be appointede necessary colloquy may be representatior3) make a clear ruling when the court deems the right to counsel to
accomplished by written communications with ttefendantinitiated either by havebeen forfeited; and 4) make factual findings to support the soulitig. State

the court or by counsel seeking to withdragtate vThornton, 2002 WI App 294 V. McMorris, 2007 W1 App 231306 Ws. 2d 79 742 N.W2d 322 06-0772
259Wis. 2d 157656 N.W2d 45 01-0726 It would be unreasonable to require a circuit court to engage in a colloquy to
Openinga letter marked “Legal Papers” outside ofiamates presence may ensurethat the defendant deliberateblinquished the right to counsel in circum
haveviolated an administrative rule, but it was not a violation of the 6th amendment Stancesvhere the defendant will verbailysist he or she did not. In cases in which
right to counsel. For the right to counselhtave an ajuable application, there the defendans words are inconsistent with the defendartonduct, such a
must,as a threshold mattdse some evidence that the documents in the envelope Colloguywould be farcical. State McMorris,2007 W1 App 231306 Ws. 2d 79
werecommunications with aattorney State vStefes,2003 WI App 55260 Ws. 742N.W.2d 322 06-0772 ) _— )
2d 841, 659 N.W2d 445 02-1300 Although an indigent defendant does not have the right to pick his or her trial
Whenin closingagument counsel concedes guilt on a lesser count in a multiple- lawyer, the indigent defendant is entitiedzidawyer with whom he or she can com
countcase, in light obverwhelming evidence on that count and in &oriefo gain municate. The ability-to—communicate assessment is left to the reasiisere

credibility andwin acquittal on the other chyes, the concession is a reasonable  tion of the trial court. The court must makef&iént inquiry to ensure that a
tacticaldecision and counsel is not deemed to have been constitutionaiécinef ~ defendants not cemented to a lawyer with whom full and fair communication is

tive by admitting a clieng guilt contrary to the clierst’plea of not guilty State v impossible;mere conclusions, unless adequately explained, will notStgte v
Gordon,2003 W1 69 262 Ws. 2d 380663 N.W2d 765 01-1679 Jones2007 WI App 248306 Ws. 2d 340742 N.W2d 341 07-0226

Whena court finds numerous deficiencies in a cousge#rformance, ineed Thereis no 6th amendmentfettive assistance of counsel right to subpoena
notrely on the prejudicial &ct of a single deficiency if, taken togethive defi- policereports and other non-privileged materials prica fweliminary examina
cienciesestablistcumulative prejudice. Whether the aggregated errors by counsel tion. State vSchaefer2008 WI 25308 Wis. 2d 279746 N.W2d 457 06-1826
will be enough to meet ti&tricklandprejudice requirement depends upon the A lawyer's failure to investigate is not deficient performance if he orest&on
totality of the circumstances at trial, not fis¢ality of the representation provided ~ ably concludes, based on facts of record, that any investigation wouttetee
to the defendant. State Thiel, 2003 WI 1.1, 264 Wis. 2d 571665 N.w2d 305 wheel-spinningind fruitless. When there is reason to beltea¢ pursuing certain
01-1589 investigationsvould be fruitless or even harmful, counséiilure to pursue those

UnderDeana trial court is only obligated to advise a defendant of the right to  investigationsnay not later be challenges unreasonable. Statéalker, 2007
counsel. The trial court is not required conduct a colloquy that includes specific W1 App 142 302 Ws. 2d 735 735 N.W.2d 582 06-0562 Reversed on other
adviceto a defendant that the rightappointed counsel is broader than the right ~ grounds State vWalker, 2008 WI 34308 Wis. 2d 666747 N.W2d 67306-0562

to counsel provided by the state public defender and includeigtit¢o counsel Wisconsinaffords a convicted person the right to postconvictonnsel. It
appointedoy the court and paid for by the counttate vDrexleg 2003 WI App would be absurd to suggetiat a person has a right to counsel at trial and a right
169, 266 Ws. 2d 438669 N.W2d 182 02-1313 to counsel on appeal, but no right to the assistance of counsel at a postconviction

No law requires that a motion to withdraw be filed any time an attorney Proceedingn the circuit court, which is often the precursor to and augnteets
appointedby the public defender terminates his or her postconviction/appellate recordfor an appeal. State Reterson2008 WI App 140314 Ws. 2d 192757

representationf a defendantCounsel for the defendant did not renderfeive N.W.2d 834 07-1867 )
assistancey closing his file without first obtaining court permission to withdraw A defendant does not have the right to be represented by: 1) an attorney he or she
or otherwise seeking a contemporaneous judigstrmination that his client had cannotafford; 2) an attorney who is not willing to represent the defendaaty 3)
knowingly waived either the right to appeal or the right to counsel. Fétdim, attorney with a conflict of interest; or 4) an advooat® is not a member of the
2004WI App 22 269 Ws. 2d 810676 N.W2d 500 02-1828 bar. State vPeterson2008 WI App 140314 Ws. 2d 192 757 N.Ww2d 834
An attorney may not substitute narrative questioning for the traditional question 07-1867 . o )
andanswer format unlesmunsel knows that the client intends to testify falsely The circuit courts decisiorto remove counsel of choice is discretionafye
Absentthe most extraordinary circumstances, such knowledge must be based oncourtdoes not have unfettered freedom to deprive a defendant of retained counsel.
theclient’s expressed admission of intent to testify untruthfullghile the defen Whetherremoval for conflict was proper rests on whether the court balanced the
dant'sadmission need not be phrased in magic words, it must be unambiguous anddefendant'sight to be represented by retained counsel against thescotetest
directly made to the attorneyState vMcDowell, 2004 W1 70 272 Ws. 2d 488 in the appearance of fairness andugihg what it characterized as a potential-con
681 N.w2d 500 02-1203 flict. State vPeterson2008 WI App 140314 Ws. 2d 192757 N.Ww2d 834
Whena defendant informs counseltbi intention to testify falselyhe attor 07-1867

ney'sfirst duty shall be to attempt to dissuade the client from the unlawful course ~ When making a determination whether to allow the defendartunsel of

of conduct. The attorney should thesnsider moving to withdraw from the case.  choiceto participate, the circuit court must balance the deferslagtit to select

If the motion to withdraw is denied and the defendant insists on committing perjury counselagainst the publis’interest in the prompt andiefent administration of
counselshould proceed with the narrative form of questioning, advising the justice. Several factors asstbte court in balancing the relevant interests, for exam
defendanbeforehand of what that entails and informing opposing counsel and the ple: the length of delay requested; whether competent counsel is presently avail
circuit court of the change of questioning style prior to use of the narrative. State ableand prepared ty the case; whether prior continuances have been requested

v. McDowell, 2004 WI 70 272 Ws. 2d 488681 N.W2d 500 02-1203 and received by the defendant; the inconvenience to the parties, witnesses and the
An alleged violation of the requirementskiessig,211 Wis. 2d 194 can form court; and whether the delay seems to be for legitimate reasons or whether its pur

the basis of a collateral attack as long as the defendant makes a prima facie showingposeis dilatory State vPrineas2009 WI App 28316 Ws. 2d 414766 N.W.2d

that he or she did not knowingiptelligently and voluntarily waivénis or her con 206,07-1982

stitutionalright to counsel, which shifts the burden to prove that the defendant val A defendant must clearly anchequivocally make a declaration in order to

idly waived his or her right to counsel to the state. The state may elicit testimony invokethe right to self-representation. A trial couas no duty to advise a defend

from the defendant at an evidentiary hearing in an attempt to meet its burden and,antof the right to self-representation prior to an invocatitate vDarby 2009

in turn, the defendant may not raise the 5th amendment privilege against testifying. Wl App 50 317 Wis. 2d 478766 N.W2d 770 08-0935

Statev. Ernst,2005 WI 107283 Wis. 2d 300699 N.W2d 92 03-1728 Thefact that the government might know an informant hopes to receive a benefit
Whena defendant seeks to proceed pro se, the circuit court undertakes a 2—-partaisa result of providing information does not translate into an implicit agreement

inquiry, ensuring that the defendant: 1) has knowinighelligently, andvoluntar betweerthe government and the informant if the informant is thereafter placed into
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anenvironment where incriminating information can be obtairiethere is hope,
andnothing else, then the informant canbetconstrued to be a government agent
eliciting a statement in violation of the 6th amendment right to counsel. State v
Lewis, 2010 WI App 52324 Wis. 2d 536781 N.W2d 730 09-0429

The police do not have a duty to bar ajeedl defendants’ visits withotential
informants;indeed such a requirement would be unfair to prisoners. isen
aperson ders to assist the police, the police need not try to stop the person from
providingassistance. As long as the police do nothing to direct or con e
themselvesn the questioning of person in custody by a private citizen, such ques
tioning does not violate the 5th or 6th amendme®tate vLewis,2010 WI App
52,324 Wis. 2d 536781 N.W2d 73Q 09-0429

Klessigis the controlling authority for determining whether a defendant validly
waivedthe right tocounsel. Howevemhen the circuit court failed to engage a
defendantn the 4 lines of inquiry as prescribeddtessigbut determined that two
of the four lines of inquiry were not satisfied, the circuit court did not commit auto
matic error requiring a new trial because the defendant could not i
waived his right to counsel. State kmani, 2010 WI 66 326 Ws. 2d 179 786
N.W.2d 40, 08-1521

Nothingbars a defendant from requesting substitution of counsel, nothing bars
the public defender from choosing make substitute counsel available, and-noth
ing bars a court from granting suchejuestbut a court is not required by theh
amendmento the U.S. Constitution or by Article |, Section 7 of ths&nsinCon
stitutionto do so solely because a defendant requests it. Sthires2010 WI
72,326 Ws. 2d 380797 N.W2d 378 08-2342

A defendans request to withdraw from self-representation and prosgted
the assistance of counsel rests in the trial ceuliscretion. A request to reinstate
theright to counsel is akin to a request for substitution of counsel. A trial court may

ART. 1, §7, WISCONSIN CONSTITUTION

Becauseanindividual has no underlying constitutional right to appointed €oun
selin state collaterapostconviction proceedings, the individual may not insist
uponimplementation ofAnders v California, 386 U.S. 73§1967), procedures.
Pennsylvania. Finley 481 U.S. 5551987).

Thoughthe trial court must recognize the presumptit a defendant is entitled
to his or hercounsel of choice, the presumption is overcome by actual conflict and
aserious potential for actual conflict. Wheat)nited State}86 U.S. 1531988).

Theright to counsel was not violated by the caunt'struction to thelefendant
thathe not confer with his attorney during a 15 minute recess between the defen
dant'sdirect and cross—examination. Perry.eeke488 U.S. 272102L. Ed. 2d
624(1989).

The sixth amendment right to counsel ifepise specific. An accusedhvoca
tion of this right during a judicial proceeding did not constitute an invocation of the
right to counsel undévliranda arising from the 5th amendment guarantees against
self incrimination in regard to police questioning concerning a sepafatesef
McNeil v. Wisconsin 501 U.S. 171115 L. Ed. 2d 151991).

An uncounseled misdemeanconviction, valid because no prison term was
imposed|s also valid when used to enhance punishment upon a subsequent convic
tion. Nichols v U.S.,511 U.S. 738128 L. Ed. 2d 74%1994).

To void a conviction due to a 6th amendment violation whetahcourt has
failed to inquire into a potential conflict of interest that the court knew or should
haveknown of, the defendant must establish that the conflict advi ed
counsel'sperformance. Failure of the trial court to inquire into the conflict did not
reducethe defendans burden of proof. Mickens Vaylor, 535 U.S. 162152 L.

Ed. 2d 291(2002).
The6th amendment right to counsel of choice commands, not thialt lze fair

errby denying a request to revoke pro se status when the denial is merely to punishyyt that a particular guarantee of fairness be provided, to wit, that the accused be

thedefendant or is based on a rigid insistence on expedition in the face of a justifi
able request for delayA trial court does not erroneously exercise its discretion by
preventinga defendant from reasserting the right to counsel merely to himeler
progresf the case against him. Statd&Rhodes2011 WI App 145337 Ws. 2d
594,807 N.w2d 1, 10-0435

A preliminary hearing to determine probable causeétention pending further
proceedingss not a “critical stage” in a prosecuticequiring appointed counsel.
Gersteinv. Pugh,420 U.S. 103

The state may not forca lawyer upon a defendant who intelligently insists upon
conductinghis or her own defense. Farettaalifornia,422 U.S. 806

The right tocounsel includes the right to make a closing summary of evidence
to the trier of fact. Herring.\Wew York, 422 U.S. 853

Theright to counsel includes the right to consult with an attorney during a trial
recess.Geders vUnited States}25 U.S. 80

Prisonerdacing disciplinary chaes that also constitute crimes have no right to
counselat the disciplinary hearing. BaxterRalmigiano425 U.S. 308

Whenthe defendard’right to counsel was violated by a corporeal identification
conductedn court without counsel, the prosecution could not introduce identifica
tion evidenceeven though the identification had an independent source. Moore v
lllinois, 434 U.S. 22q1977).

The right to counsel was not violated when a permissible jury instruction,
intendedfor the defendard’benefit, was given over defense cousaaijections.
Lakesidev. Oregon435 U.S. 3331978).

Whenevetthe trial court improperly requirgsint representation over a timely
objection,reversal is automatic. Holloway Arkansas435 U.S. 4751978).

An indigent defendant is not entitled to appointednsel when chged with an
offensefor which imprisonment is authorized but not imposed. Scdliinois,
440U.S. 367(1979).

defendedy the counsel he or she believes to be Basten that right is violated
becausehe deprivation of counsel is erroneaus,additional showing of prejudice

is required to make the violation complete, and the violation is not subject to harm
less—error analysis. United State&Senzalez-LopeA48 U.S. 140165 L. Ed. 2d
409,126 S. Ct. 25572006).

The Constitution does not forbid a state to insist that the defendant proceed to
trial with counsel when the state court found the defendant mentally competent to
standtrial if represented by counsel but not mentally competent to conduct that trial
himself. Indiana v Edwards554 U.S. 164171 L. Ed. 2d 345128 S. Ct. 2379
(2008).

The right to counsel applies at the first appearance befiudicial officer at
which a defendant is told of the formal accusation against him or her and-restric
tionsare imposed on his or her libertttachment of the right does not require that
a public prosecutor as distinct fronpaliceofficer be aware of that initial proceed
ing or involved in its conduct. Rothgery@illespie County554 U.S. 191171L.
Ed.2d 366 128 S. Ct. 257§2008).

Michigan v. Jackson 475 U.S.625 which provided that if police initiate
interrogationafter the defendarst'assertion of the right to counsel, any waiver of
the defendans right to counsdbr that police-initiated interrogation is invalid, is
overruled. Courts arenot required to presume that such a waiver is invalid under
thosecircumstances. Montejo kouisianab56 U.S. 778129 S. Ct. 207973 L.

Ed. 2d 955(2009).

A defendans incriminatingstatement to a jailhouse informant, concededly elic
ited in violation of the 6th amendment rigiat counsel, was admissible at trial to
impeachthe defendarg’conflicting statement. Kansas/entris556 U.S. 586129
S.Ct. 1841172 L. Ed. 2d 4542009).

Counsel has an obligation to advise a defendant that a guilty plea willinesult
thedefendans deportation from this countryAdvice regarding deportation is not
categoricallyremoved from the ambitf the 6th amendment right to counsel.

In order to demonstrate a violation of the right to counsel, the defendant must Whenthe deportation consequence is truly ¢lés duty to give correct advice is

establishthat an actual conflict of interest adversefgetied the counsel’perfor
mance. Cuyler v Sullivan,446 U.S. 33§1980).

Thegovernment violated the defendanight to counsedy placing a paid infer
mantin the same cell who deliberately elicited incriminating statements. United
Statesv. Henry 447 U.S. 2641980).

equallyclear Padilla vKentucky 559 U.S. __ 130 S. Ct. 1473176 L. Ed. 2d
284(2010).

As a general rule, defense counsel has the duty to communicate fofengl of
from the prosecution to accept a plea on terms and conditions that fiseptzble
to the accused. When defense counsel allowedfentofexpire without advising

When the right to counsel was infringed but no prejudice to the defendant was the defendant oallowing him to consider it, defense counsel did not render the

shown,the court erred in dismissing indictment. United Statdgorrison,449
U.S.361(1981).

Sincea criminal defendant has no constitutional rightdansel to pursue a dis
cretionarystate appeal, the defendant could not be deprivedeatigé counsel by
counsel'sfailure to timely file an application for certiorari. diiwright v Torna,

455 U.S. 58§1982).

Theright to counsel does not guarantee a “meaningful attorney—client relation
ship.” Morris v. Slappy461 U.S. 1(1983).

Counselappealing a conviction need not present every nonfrivolous issue
requestedy the defendant. JonesBarnes463 U.S. 7451983).

Without surrounding circumstances making it unlikely that the defendant
receivedeffective assistance of counsel, a claim offieetive assistance must be
supporteddy demonstrating specific errors made by t@insel. U.S..\Cronic,

466 U.S. 648(1984).

To support a claim of inédctive assistance of counsel, the defendant must show
a probability suficient to undermine confidence in the outcome, that but for-coun
sel'sunprofessional errors, the result of the proceeding would have bfsemif
Stricklandv. Washington466 U.S. 66§1984).

Indigent inmates heloh administrative segregation during the investigation of
aprison murder were not entitled to counsel prior to the initiation of adversary judi
cial proceedings against them. U.SGouveia467 U.S. 18(01984).

An accused postrequest responses to further interrogation may not be used to

castretrospective doubt on the clarity of an initial requestéomsel. Smith.\lli -
nois, 469 U.S. 91(1984).

Due procesgjuarantees a criminal defendant tHfeaive assistance of counsel
on a first appeal as of right. Evittslwcey 469 U.S. 3871985).

Theright to assistance of counsel wasrnblated when an attorney refused to
cooperatewith the defendant in presenting perjured testimony at trial. Nix v
Whiteside 475 U.S. 1571986).

effectiveassistance theonstitution requires. Missourikrye, 565 U. S. _ 182
L. Ed. 2d 379132 S. Ct. 13992012).

Whenineffective advice ledo a plea dér’s rejection and caused the defendant
to stand trial, rather than to waive the rightrial, a defendant must show that but
for the inefective advice otounsel there is a reasonable probability that the plea
offer would have been presented to the court, that the court would have accepted
its terms, and that the conviction or sentence, or both, undeféinis 6érms would
havebeen less severe than under the judgment and sentence that were imposed.
Lafler v. Cooper566 U. S. __ 182 L. Ed. 2d 39832 S. Ct. 13762012).

Whenpostconviction counsel failed to assert a claim oféutif/e assistance of
trial counsel in a postconviction motion under s. 974.02, the defesdgpidrtu
nity to ague that claim on direct appeal was foreclosed. The appropriateffmrum
assertingneffective assistance of postconviction counsel for faitaraise inef
fective assistance of trial counsel was indllateral motion under s. 974.06. Page
v. Frank,343 F3d 901(2003).

Right to counsel; repayment of cadtcourt—appointed counsel as a condition
of probation. 56 MLR 551.

McNeil v. Wisconsin Blurring a Bright Line on Custodial Interrogation. 1992
WLR 1643.

How do You Get a Lawyer Around Here? The Ambiguous Invocation of a
Defendant'sRight to Counsel undéfiranda v Arizon& 79 MLR 1041 (1997).

JURY TRIAL AND JUROR QUALIFICATIONS

NOTE: See also the notes to s. 906.06 for decisiorkating to overturning
verdicts due to juror misconduct.

Contradictorytestimony of diferent state witnesses da®st necessarily cancel
thetestimony and render it unfit as a basis for a conviction. The determination of
credibility and the weighto be accorded the testimony is a jury function, and the
jury may accept or rejethe inconsistent testimongven under the beyond atea
sonable doubt burden of proof. EmbryState46 Ws. 2d 151174 N.W2d 521
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ART. 1, §7, WISCONSIN CONSTITUTION

A resident of Menominee county may properly be tried by a jury drawn from the
Shawano—-Menominedistrict. Article I\, sec. 23, is not violated by usidgptrict—
basedury lists. Pamanet \Btate49 Wis. 2d 501182 N.W2d 459

When 2 alternate jurors in a murder trial made remarks critical of court-proce
duresand the defense attorndyut were removed prior to the time the casesuas
mittedto the jury a showing of probable prejudice was required for a mistrial to
beordered. Shelton Btate50 Wis. 2d 43183 N.W2d 87

Asking an improper question that it answered is not grounds for reversal,
especially when the trial court instructs the jury to disregard the question and to
drawno inferences therefrom. The instruction is presumeffdoe any possible
prejudice resulting from asking the questiomyl®r v State52 Wis. 2d 453190
N.W.2d 208

Thetrial court did not err in failing to declare a mistrial becausestagement
madeby the prosecutor in closinggament, challenged as improper because the
prosecutoexpressed his opinias to defendargt’guilt, where it neither could be
saidthat the statement was based on sources of information outside themecord,
expressedhe prosecutos conviction as to what the evidence established. State
v. McGee,52 Wis. 2d 736190 N.w2d 893

Whenthe prosecutor stated in opening remarksttretlefendant refused to be
fingerprintedbut failed to introducéestimony to this éct, the error was cured by
properinstructions. State ¥ew, 54 Wis. 2d 361195 N.W2d 615

The exclusion of young persons, students, and teacherséfijony list is dis
cussed. If a challenge establishes discrimination, the jury list is invalid and the
defendanteed not show prejudice. BrownState58 Wis. 2d 158205 N.W2d
566.

Rulesfor proving discrimination in compiling a jury list and the burden of proof
arediscussed. Wson v State59 Wis. 2d 269208 N.W2d 134

11-12 Wis. Stats. 16

A defendantannot show jury prejudice unless the exhaustion of peremptory
challengedeft a jurythat included an objectionable or incompetent mem8tate
v. Traylor, 170 Wis. 2d 393489 N.W2d 626(Ct. App. 1992).

Whenthe jury is sworn during the trial but prior to deliberations, a mistrial is not
warrantedn theabsence of prejudice. StateéBlock,170 Ws. 2d 676489 N.w2d
715(Ct. App. 1992).

A defendant has the right to have jurors individually polled on their verdict.
Reassemblingnd polling the jury 51 days after the verdict was rendered was harm
lesserror State vCoulthard 171 Ws. 2d 573492 N.W2d 329(Ct. App.1992).

Whenthe jury is presented with evidence of more than one crime, the verdict
mustbe unanimous as to each crimeo Shstain a conviction wheaiternative
methodsof proof resting upon diérent evidentiary facts are presented to the jury
the evidence must be didient to convict beyond a reasonable doubt upon both of
thealternative modes of proof. StateGhambers]73Wis. 2d 237496 N.w2d
191(Ct. App. 1992).

The*“clearly erroneous” standard applies to all steps und@8ateon476 U.S.

79, analysis made by a trial court in determining whether a peremptory challenge
wasdiscriminatory State vLopez,173 Ws. 2d 724496 N.W2d 617(Ct. App.
1992).

Theverdict of a 13 member jury panel agreetbydhe defense and prosecution
wasnot invalid. State vLedger175 Ws. 2d 16,499 N.W2d 199(Ct. App. 1993).

A trial courts comments to a deliberatipngy without the presence of the defen
dantand his or her counsel violated the constitutional right to be present at trial.
Thetrial court should not inquire of a deliberating jury the numerical division of
thejury. State vMcMahon,186 Ws. 2d 68519 N.W2d 621(Ct. App. 1994).

A criminal defendant may not be tried by a juror veanot comprehend testi
mony. Once it is determined that a juror has missed testimony that bears on guilt

Jurorsare not necessarily prejudiced by reason of having sat as jurors at the sameor innocence prejudice must be assumed. Stafarmer 186 Ws. 2d 277521

termon similar cases when the stat@iitnesses were the same, bis better not

to use the same jurors. StateBoutch,60 Wis. 2d 397210 N.W2d 751
Theabsence of persons of the defendarstte orthe jury panel is not ipso facto

evidenceof prejudice. Jones Btate66 Ws. 2d 105223 N.W2d 889

N.W.2d 148(Ct. App. 1994).

When polling the jury showed a unanimous verdict, no constitutional error
occurreddue to a failure to instruct thery that a unanimous verdict was required.
Statev. Kircherz,189 Ws. 2d 392525 N.W2d 788(Ct. App. 1994).

A defendant, having been found competent to stand trial, must necessarily have Whethera defendant is required to be shackled at trial should be determined

possessethe intellectual capacity to waive the right to a jury trial. Norwaod
State,74 Wis. 2d 343246 N.w2d 801

A jury must unanimously find participation in a crime, but jimy need not
unanimouslyagree whether defendant: 1) directly committed crime; 2) aided and
abettedts commission; or 3) conspired with another to commit it. Hollaglate,

91 Wis. 2d 134280 N.W2d 288(1979).

Unanimity of criminal verdicts is discussed. Jackso8tate92 Ws. 2d 1284
N.W.2d 685 (Ct. App. 1979).

ExcusingNative Americans from a jury without individual examination denied
the Native American defendant a trial by an impartial juBtate vChosa108 Ws.
2d 392 321 N.W2d 280(1982).

The verdict was unanimous in a battery case even though the jury was not
requiredto specify whether the battery occurred when the defendant threw an
objectat the victim or during an ensuing fistfight. Stat&uwosky 109 Wis. 2d
446,326 N.W2d 232(1982).

Theverdict was unanimous in a rape case even though thevgsrmot required
to specify whether the sexual assault was vaginal or oral. Statenagro,113
Wis. 2d 582 335 N.W2d 583(1983).

Whenthe accused refused to participate in the trialcthet erred by failing to
inform the accused of the right to be present at trial, to waive that right, and to
reclaimit at any time. State ¥Haynes118 Wis. 2d 21345 N.W2d 892(Ct. App.
1984).

A waiver ofthe right to a jury trial is éctive if the defendant understands the
basicpurposeand function of a jury trial. fial courts are prospectively ordered to
advisedefendants of the unanimity requirement before acceptivaj\eer State
v. Resio,148 Wis. 2d 687436 N.W2d 603(1989).

A defendant has the right to a jury determination on each elemechafed
offense. The right can be waived only by the defendant personally on the record.
Statev. Villarreal, 153 Ws. 2d 323450 N.W2d 519(Ct. App. 1989).

Oncethe defendant makes @ima facie showing that the prosecutor used
peremptorychallenges in a purposefully discriminatory manttex burden shifts
to the prosecution to provide a neutral explanation for challenging the jiats.
sonv. Kentucky476 U.S. 791986) is discussed. StatéNalker, 154 Ws. 2d 158
453N.W.2d 127(1990).

Law enforcement diters shouldnot be automatically excused for cause from
a jury pool on the grounds of implied bias. Stateowis,156 Ws. 2d 470457
N.W.2d484(1990). But for a review of this case to apply new terminology regard
ing juror bias, se&tate v Faucher 227 Wis. 2d 700596 N.w2d 770(1999),
97-2702

Waiverof a jury trial must be made byfiamative action of the defendanhei-
ther counsel nor the court may waive it on the deferslaehialf. If the defendant
hasnot personally waived the right, the proper remedy is a newrtoigd postcon
viction hearing. State.\Livingston,159 Ws. 2d 561464 N.W2d 839(1991).

A juvenile’s right to a jury trial is purely statutoryn Interest of R.H.L159 Ws.
2d 653 464 N.W2d 848(Ct. App. 1990).

Underrare circumstances,jury instruction creating a conclusive presumption
regardingan element of a crime may be harmless eBtate vKuntz,160 Wis.
2d 722 467 N.w2d 531(1991).

Kinship to a person who has been criminahaged or convicted may constitute
alegitimate racially—neutral reason for striking a member of the jury panel. State
v. Davidson,166 Wis. 2d 35479 N.W2d 181(Ct. App. 1991).

Unanimity requirements where multiple occurrences of multiple acts are
chargedare discussed. StateMarcum,166 Ws. 2d 908480 N.W2d 545(Ct.

App. 1992).

Prospectivgurors related to a state witness by blood or marriage to the third
degreemust be struck from the jury panel. Stat&esch,167 Ws. 2d 660482
N.W.2d99(1992). But for a review of this caseapply new terminology regarding
juror bias se&tate vFaucher227 Ws. 2d 700596 N.Ww2d 770(1999),97-2702

basedon the particular risk of violence or escape. Where the shackles tennot
viewed by the jury no prejudicial harm may occ@tate vGrindey 190 Ws. 2d
541, 527 N.W2d 326(1995).

A defendans presence is required during all proceedings when the jury is being
selectedincluding in cameraoir dire. However failure to allow the defendast’
presence may be harmless erBiate vDavid J.K.190 Wis. 2d 726528 N.W2d
434(Ct. App. 1994).

Whenit wasconceded that a juror was sleeping, summarily foreclosing inquiry
into the jurots inattentiveness was an erroneous exercise of discretion. The court
mustexamine the length of the inattentiveness, the importance of the testimony
missedand whether the inattention prejudiced the defendant to the point that there
was not a fair trial. State Mlampton201 Ws. 2d 662549 N.W2d 756(Ct. App.
1996),95-0152

The prosecutds motive of protecting the defendant cannot justify a peremptory
challengebased solelpn a jurots race. Excluding a prospective juror because of
racecan never be “neutral” regardless of the prose®igmod faith. State Guer
ra-Reyna201 Ws. 2d 751549 N.W2d 779(Ct. App. 1996)93-3464

Whenthere are grounds to believe the juryioriminal case needs protection,
atrial court may take reasonable steps to protect the identity of potential jurors.
Preventingeferences on the record to jusonamesemployment, and addresses
while providing the defense with copies of the juror questionnaires duindire
waswithin the courts discretion. State Britt, 203 Wis. 2d 25553 N.W2d 528
(Ct. App. 1995)95-0891

Whetherthe interplay of legally correct instructions impermissibly mislgdya
is to be determined based on whether thereréasonable likelihood that a juror
wasmisled. State.\Lohmeier205 Ws. 2d 183556 N.W2d 90(1996),94-2187

A party defendinggainst an allegation that peremptory strikes were used for
discriminatoryreasons must fifr something more thanséatement that nonpro
hibited factors were considered. There must be a showing of a nexus between legit
imatefactors and the jurowho was struck. State Jagodinsky209 Ws. 2d 577
563N.W.2d 188(Ct. App. 1997)95-1946

A potential juror who stated he doubted the innocence of someone who would
not testify and then said he could probabégt that feeling aside should have been
removedfor cause under s. 805.08 (1). Failure to remove the juror forced the defen
dant to strike the potential juravhich violated thelefendans right to due process.
Statev. Ferron214 Ws. 2d 268570 N.W2d 883(Ct. App. 1997)96-3425 But
for a review of this case to apply new terminology regarding juror biaSta&e
v. Faucher 227 Wis. 2d 700596 N.W2d 770(1999),97-2702

A party is prohibited from striking a potential juror based on a prohibited eharac
teristic, even if other non—prohibited characteristics were also considered. .State v
King, 215 Ws. 2d 295572 N.W2d 530(Ct. App. 1997)97-1509

An objection that peremptory challenges were racially motivated in violation of
Bastenmust be made prior to the time the jury is sworn. Statenes218 Wis.
2d 599 581 N.w2d 561(Ct. App. 1998)97-1002

Theuse of and procedure for juror questioning of witnesses is discussed. State
v. Darcy N.K.218 Wis. 2d 640581 N.W2d 567(Ct. App. 1998)97-0458

Art. I, s. 7 guarantees the righta jury of 12 in all criminal cases whether felony
or misdemeanor State vHansford,219 Ws. 2d 226580 N.W2d 171(1998),
97-0885

A defendant waives an objection to juror bias if no motion is made to the trial
courtfor removal for cause. The ultimadecision whether to make the motion is
for counsel and ndhe defendant to make. Stat@Bwunette220 Ws. 2d 431583
N.W.2d 174(Ct. App. 1998)97-2111

Failureto bring the incompleteness of an individual polling of the jury to the
attentionof the trial court constitutes waiver of any claim based on the deficiency
Statev. Brunette220 Wis. 2d 431583 N.W2d 174(Ct. App. 1998)97-2111

Failure to respond truthfully teoir dire questions isuficient grounds to dis
chargea juror during trial. Specific proof of bias is not required. Statdlirams,
220Wis. 2d 458583 N.W2d 845(Ct. App. 1998)97-1276
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A juror who unequivocally announced his belief that a witness would not lie, but or that the prosecutor had been told those facts but knew they were erroneous. State
also said he couldemain impartial showed manifest bias that could not be v. Gregory2001 WI App 107244 Wis. 2d 65630 N.W2d 711, 00-0961

obviated. Following denial of a motion for mistrial, the defendasgreement to Thetrial courts failure to remove a potential juror who was objectively biased,
proceedwith 11 jurors did notvaive the right to further address the mistrial issue.  forcing the defendant to strike the potential juror with one of the peremptory strikes
Statev. Faucher220 Ws. 2d 689584 N.W2d 157(Ct. App. 1998)97-2702 guaranteed under s. 972.03, did not require a new trial when the defendant received
Affirmed, 227 Ws. 2d 700596 N.W2d 770(1999),97-2702 afair trial. The harmless error test is applicable. Overttate vRamos211 Wis.

Jurorbias may be actual, implied, or inferrelthferred bias is a factual finding 2d 12,564 N.W2d 328(1997),94-3036 State vLindell, 2001 WI 108245 Ws.
requiringevaluation of the facts and circumstances including those surrounding the 24 689 629 N.W2d 223 99-2704

juror's incomplete or incorrect responses to questions duoiglire. Truthful Whena jury returned a verdict finding the defendant guilty of both a greater and
responsesio not prevent finding inferred bias. Stat®elgado223 Ws. 2d 270 alesser included éénse, although the jury had been instructed that it could only
588N.W.2d 1(1999)96-2194 But for a review of this case to apply new terminol  fing one or the otheit was not error for the court to enter judgment on the greater
ogy regarding juror bias se®tate vFaucher 227 Ws. 2d 700596 N.w2d 770 offense after polling the jury to confirm the result. Statdughes2001 WI App
(1999),97-2702 o 239,248 Ws. 2d 133635 N.W2d 661 00-3176

Theterms “statutory bias,” subjectizas,” and “objective bias” are adopted as Excusingand deferring prospective jurors unde?s6.03 is one component of
the proper terms for referring to typeéjury bias, replacing the terms “implied acircuit judges obligation taadminister the jury system. The judge may delegate
bias,” “subjective bias,” and "objective bias.” Stateraucher227 Ws. 2d 700 the authority to the clerk of circuit court under756.03 (3). The task need not be

596 N.w2d 770(1999)'97_2702 . . ) _performedby a judge in court or with the prospective juror present in person, and
Statutorybias refers to those situations described in s. 805.08 (1); a person falling may takeplace in advance of a particular trial. A defendaptesence cannot be
within one of the descriptions there may not serve regardfebe ability to be requiredwhen thejudge or clerk is acting in an administrative capacity under s.

impartial. Although s. 805.08 (1) refers to jurors who haweressed or formed 756.03. State vGribble,2001 WI App 227248 Ws. 2d 409636 N.W2d 488
an opinion, that situatiomore properly qualifies as subjective bias. State v gg-1821

Faucher227 Ws. 2d 700596 N.W2d 770(1999),97-2702 ) Althoughit waserror for the court to interview potential jurors outside of the
_ Subjectivebias is revealed through the words and demeanor of the prospective presencef theprosecution, defendant, and defense counsel, the error was harm
juror as revealed ovoir dire; it refers to the jurds state of mind State vFaucher less when there was no showing that it contributed tdefiendant conviction.
227Wis. 2d 700596 N.W2d 770(1999),97-2702 State v Tulley, 2001 WI App 236248 Ws. 2d 505635 N.W2d 807 00-3084
Objectivebias focuses on whether a reasonable person in the individual prospec ~ Absentwaiver, a trial courts communication with a deliberating jury in the
tive juror's position could be impartial; the circuit court is particularly \weli absencef the defendant and defense counsel violates the right to be present at trial
tionedto determine objective bias. Statéauchegr227 Ws. 2d 700596 N.w2d andto have counsel at every stabat the defendant may need aid with legal prob
770(1999),97-2702 lems. A violation issubject to harmless error analysis. Stat€olier, 2001 WI
Statev. Wyss 124 Ws. 2d 470QLouis, GescchState vMesselt185 Ws. 2d 254 App 253 248 Wis. 2d 259635 N.W2d 838 99-3084
Ferron, Delgado,and State v Broomfield,223 Ws. 2d 465 are cases through To prove a valid jury trial waiverthe circuit court must conduct a colloquy
which jury bias jurisprudence has evolved; where each would fall given the new designedo ensure that the defendant: 1) made a deliberate choice, absent threats
biasterminology adopted in this case is considergtate vFaucher227 Ws. 2d or promises, to proceed without a jury trial; 2) was aware of the nature of a jury trial,
700, 596 N.W2d 770(1999),97-2702 suchthat it consists of a panel of 12 people who must agree on all elements of the

~ Veteranjurors cannot be removed solely on the basis of having served as jurors crime chaged; 3) was aware of the nature of a court trial, $hatthe judge will

in a similar case, but must be shown to have exhibited bias in the case they are calleglecidehis or her guilt; and 4) had enough time to discuss the decision with counsel.
to hear It was error for the trial court not to strike 5 potential jurors who had served  Statev. Anderson2002 WI 7 249 Wis. 2d 586638 N.W2d 301 00-1563

ona prior case in which the same defense was used when the jurors expressed that |f the trial court failsto conduct a colloquy with the defendant regarding the

theywould not give serious consideration to the defense. Stiieman 227 Ws. waiver of the right to a jury trial, a reviewing court may not find, based on the
2d 736 596 N.W2d 760(1999),97-2449 ) record,that there was a valid waiveAs a remedythe circuit courmust hold an
A defendant is not entitled to a new trial when both the prosecution and defenseevidentiaryhearingon whether the waiver was knowing, intelligent, and voluntary

aregiven an equal number of peremptory strikes, even if the number thdess If the state is unable to show by clear and convincing evidence that the defendant
providedfor by statute. State Erickson227 Ws. 2d 758596 N.W.2d 749(1999), knowingly, intelligently, and voluntarily waived the right, the defendarerisitled
98-0273 o . to a new trial. State.\Anderson2002 WI 7 249 Wis. 2d 586638 N.W2d 301

_Thereis no automatic disqualification of potential jurors who have been con  g-1563
victedof crimes. The erroneous dismissahgirospective juror for cause does not A prospective juror whepenly admits bias and is never questioned about his
constitutean additional peremptorghallenge for the moving party; itis an error o her partiality is subjectively biased as a matter of IState vCarter 2002 Wi
subjectio harmless error analysis. Statélendoza227 Ws. 2d 838596 N.w2d App 55, 250 Ws. 2d 851641 N.W2d 517 01-2303

736 (Ct. App. 1998)97-0952
Hansfordapplies retroactively only to those cases in which the issue of a six—per
sg{uxry nggrglseg_ggfgée trial. StateZwcic, 229 Ws. 2d 119, 598 N.W2d 565 to reach an independent, beyond-a-reasonable—doubt decistuat element and
(Ct. App. 1 )9 ) . _— . . is constitutional errgralthough it is subject to harmless error analysis. State
Stipulatingto an element o crime did not deny the constitutional right to a jury Harvey,2002 WI 93 254 Ws. 2d 442647 N.W2d 189 00-0541

fg?ﬂ;vorﬁe.ntstgﬁ A”%tgtiségﬂéﬁcztgg \c/)\?s tg% %E&%gtSWZtgelgg(chrtt d}j“d no{gr)ggt))lve the"\yhethera defendant waived the right to have the jury determine all the elements
08-1531 See also \Wiworth County DH&HS vAndrea L OZOOéW‘?pAE 309 of the crime or only some of them and whether the defendant gave up a jury trial
Y ) ’ in lieu of a determination by the circuit court or stipulated to the elements, the

Wis. 2d 161 749 N.W2d 168 07-0008 waiver analysis is the same. Any waiver must be made personally on the record

Deprivationof the right to be present and to have counsel present at jury selection
is subject to a harmless error analysis; theeetfsn line between when reversal is gg;hgld_efgggant. StateRauk,2002 Wi App 226257 Ws. 2d 579652 N.wzd

warrantedand when it is not. That a jutersubjective bias is generally ascertained If a court withholds any juror information in open court, it must both: 1) find that

by that persors responses at voir dire and that ifierplay between potential ; s . > Al
jurorsand a defendant is both immediate @odtinuous are factors that weigh ~ thejury needs protection; and 2) take reasonable precautianid prejudicing

againstfinding harmless errorState vHarris,229 Ws. 2d 832601 N.w2d 682 the defendant. When jurors’ names are withheld,dert, at a minimum, must
(Ct. App. 1999)98-1091 makeaprecautionary statement to the jury that the use of numbers instead of names

; : ; f - hould in no way be interpreted as a reflection of the defeadpuilt or innocence.
The defendant was not automatically entitied to a new trial when, in waiving the S
right to a jury trial, the trial court did not advise that a jury verdict musiriaei Statev. Tucker 2003 W1 12259 Ws. 2d 484657 N.W2d 374 00-3354 .
mous. The appropriate remedy is through a postconviction motion that, as a thresh _ An ability to understand the English language is necessary in order to safisfy the
old requirement, must contain an allegation that the defendant did not know or Statutoryrequirements of ss. 756.02 and 756.04. If a juror cannot mestathery

A jury instruction directinghe jury to accept a judicially—noticed fact as true
whenapplied to an element of a criminafesfse eliminates the juydbpportunity

understandherights at issue. State @rant,230 Ws. 2d 90 601 N.W2d 8(Ct. requirementshe entirerial process may be nothing more than an "exercise in futil
App. 1999),98-2206 ' ity.” A defendant was prejudiced when a juror was was allowed to serve as a juror
A prospective juror whés the brother—in-law of a state witness is a relative by ~Whowas not qualified under the statutes and did not havéiciesuf understanding
marriageto the 3rd degree undéeschwho be struck for causes the relationship of Englishso that he could meaningfully participate in the trial process. State v
constitutesstatutory bias Failure to do so is grounds for reversal and a new trial. €arlson22003 W1 40261 Ws. 2d 97661 N.W2d 51 01~-1136 ‘
Statev. Czarnecki231 Wis. 2d 1 604 N.W2d 891(Ct. App. 1999)98-2406 While a limited class of errors is deemed structueajuiring automatic reversal
Theright to a jury trial guaranteed by art. I, ssaril 7, includes the right to a regardless of any fefct on the outcome, mostrors,including constitutional ones,
unanimous verdict with respect to the ultimate issue of guilt or innoceStege arereviewed for harmlessness. Harmless error analysis applies to an erroneous
v. Derango 2000 WI 89 236 Ws. 2d 721613 N.W2d 833 98-0642 jury instruction that operated as a mandatory conclusive presumption or an ele

Peremptonychallenges may not be exercised, and therefore not changed, after mentof a penalty enhancetState vGordon,2003 WI 69 262 Wis. 2d 380663
the parties have accepted the juayen if the jury has not yet been sworn. State ~ N.W.2d 765 01-1679

v. Nantelle,2000 WI App 1.0, 235 Wis. 2d 91612 N.Ww2d 356 99-2159 ~ An accused rightto a unanimous verdict is not violated every time a judge
A party who during voir dire neither requests further questioning nor objects to instructsa jury on a statute that presents multiple modes of commission and does
the seating of a juror may not later allege errahetrial cours failure to acsua notselect one among the many modes of commission. ghmnantthat an instruc
spontein regard to a juror who may not be impartial. Statdilliams, 2000 WI tion leads to a constitutionally infirm verdict must addrgslegislatures intent
App. 123,237 Wis. 2d 591614 N.w2d 11, 99-0812 in enacting thestatute and, if multiple modes of commission are found, whether the
Theright to a jury trial guaranteed by art. I, ss. 5 and 7 incltidesght to a unan choiceprovided is constitutionally unacceptable. Statdarman,2003 WI 72
imousverdict with respect to the ultimate issue of guilt or innocence. Statrv 262Wis. 2d 506664 N.W2d 97 01-3303
ango,2000 WI 89236 Ws. 2d 721613 N.W2d 833 98-0642 A prosecutors knowledge that a challenged juror possessed the same name as
Inconvenienceandinability to work during regular working hours cannot result ~ knowncriminals in the area, the location of a verieesors residence when a resi
in bias suficient to strike a juror for cause. Staté3uzman2001 WI App 54241 dentiallocation has some relationship to the facts of the case, failure to dihmlose
Wis. 2d 310 624 N.W2d 717 99-2249 ing voir dire any police contacts at his or her residence when research revealed such

A challenge undeBatsonthat a peremptory strike was solely because of race contacts,and employmentpr unemployment status, all may be race—neutral
doesnot require a post-verdict evidentiary hearing and must be decided based onexplanationgor a peremptory strike. Individual follow—up questions on voir dire
whatthe prosecutor believeat the time the strike was made. A defendant must arenot required in order to strikeptential juror State vLamon,2003 WI 78
showthat the prosecutor intentionally misrepresented the facts that were relied on 262 Wis. 2d 747664 N.W2d 607 00-3403
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ART. 1, §7, WISCONSIN CONSTITUTION 11-12 Wis. Stats. 18

Whethera prosecutos conduct during closinggument afiects the fairness of The fundamental inquiry is the same regardisteaping juror and a hearing—
atrial is determined by viewing the statements in the context of the total trial. A line impairedjuror: are the defendasttonstitutional rights to an impartial jury and due
of demarcatioris drawn where the prosecutor goes beyond reasoning fromthe evi processviolated when th@uror does not hear particular testimony? When it is fea
denceto a conclusion of guilt areLiggests the jury arrive at a verdict by considering  sible to determine what testimony the juror did not hélae proper inquiry is
factorsother than the evidence. gArment on matters not in evidence is improper  whether,given the length of time the juror did not hear testimony and the signifi
Statev. Smith,2003 WI App 234268 Wis. 2d 138671 N.W2d 854 02-3404 canceof the testimonyiot heard in the context of the trial as a whole, the defendant

Thereis no constitutional right to waive a jury and be tried by a judgprosect wasprejudiced to the extent he or she did not receive a fair trial — thatial, a
tor’s decision to withhold consent to a defendangquested waiver of his or her comportingwith the constitutional guarantees of an impartial amgl due process.
right to a jury trial, as required by statute, is not reviewable. A trial court need not Statev. Kettner 2011 WI App 142 337 Wis. 2d 461805 N.W2d 132 11-0085

justify its refusal to approve the waiveBtate vBurks,2004WI App 14 268 Ws. Thedefendant was not entitled to a new trial even though she yezdraptory

2d 747,674 N.W2d 64Q 03-0472 challengeto remove the judge’daughter—in—law from the juryBecausehe
Reinstructiorthat presents for the first tinedoices for lesser includedfefises defendantlid not claim the jury was unfair or partial, a new trial was not required

notpresented in the initial instructions, if proper at all, would bEr@event, only underthe circumstances of the case. The defendant did not show that the presence

donein exceptional circumstances. Stat@kurmond2004 WI App 49270 Ws. of the challenged juror in the pool of potential jurofeeted the defendastsub

2d 477,677 N.w2d 655 03-0191 stantialrights. State .vSellhauser2012 WI 5 338 Wis. 2d 286 809N.W2d 14,
Whencounsel fails to object undBatsonto peremptory strikes on the grounds 10-0445

theywere improperly based on race or gentier defendantlaiming harm must Any party or counsel who notices that a juror has fallen asleep at trial must bring

establishthat had trialcounsel made thBatsonobjection there is a reasonable  theissue to the trial coustattention during trial as soon as practicable after the per
probability that it would have been sustained and the trial court would have taken sonnotices the sleeping juror so that the problem can immediatelysbé/ed.

the appropriate curative actiorDiscriminatory intent is a question of historical Becausehe defendant waiteantil after trial to bring the issue to the trial cosirt’
fact. The essential inquiry is whether the prosecutor had viable neutral explana attention it was impossible for the trial court to determihe extent of the problem,

tionsfor the peremptory challenges. Stat@aylor,2004 WI App 81272 Ws. 2d if any; thus, the defendant forfeited his right to appeal thecwiatt’s refusal to con

642,679 N.W2d 893 03-1509 ducta post-trial hearing on that issue. Stat8aunders2011 WI App 156 338
Theverdict ofa jury must be arrived at freely and fairljhe validity of a unani Wis. 2d 160807 N.w2d 679 10-2393

mousverdict is not dependent on what jheers agree to in the jury room, but rather In nonsummary criminatontempt proceedings, the alleged contemnor has a

uponwhat is unanimouslyeported in open court. The right to poll the jury isan  rightto a jury trial if the sentences imposed aggregate more than 6 months: Codis
absoluteright, if not waived, and its denial requires reversal. Defendants may potiv. Pennsylvania418 U.S. 506
waive the right by failing to ask for a poll in the first instance, or by failing to ask The court erred by communicating with the jury and agreeiragtept a guilty

for additional polling when given the opportunity to requesbiate vRaye 2005 Py i e g
WI 68 281 Ws. 2d 339697 N.W2d 407 04-0770 \é%?écst4vz\”2thu(_9§_r§g]e mercy” withounotifying defense counsel. Rogerdmited

A courthas two options if a juror dissents during jury polling or assents merely The 6th amendment secures to criminal defendants the right to be tried by an

an accommodatioragainst the jurés conscience: return the jury for continued . e h - .
; ; i ; f f impartialjury drawn from sources reflecting a fair cross section oféinemunity
deliberationsor determine that further deliberations would be fruitless and grant a A law exempting women an exemption from jury duty on request, resulting in their

mistrial. If a juror gives an ambiguous or ambivalent assent the court may question ; : f ~ > h

thejuror furtrJ1er V\?hen initially agked by the court, “Is this your verdict?” gr?d the oW representationn panels, violated the requiremena ebtablish a prima facie

juror first replied, “Can | ask a question?” and then with an unambiguous “no,” the violation a defendant must show: 1) the group alleged to be excluded is a-distinc

courtcould only have granted a mistrial returned the jury for further delibera tive’ group in the community; 2) the representation of this group in venires from

tions. State vRaye 2005 WI 68 281 Ws. 2d 339697 N.W2d 407 04-0770 whlchjur|es are selecteq is not fair and reasonable in relaglon to the number of su_ch
An administrativeassistant employed by a county district attornefice was personsin the community; and 3) this underrepresentation is due to systematic

not objectively biased because she worked for the same astttye prosecuting géglulsé%gof tge grc:up in the J“r)é 34%9‘:5“5%'8“?3' %%rgtvggs%nzigfggg

attorney. The court declines to create a per se rule that excludes potential jurors for & 1(38 )2'0186 also Bgiuis v Smith, g T - Ed. :

the sole reason that they are employed by a district atter@ice. State vSmith, : 2 ( )- . . ) . .

2006WI 74, 291 Wis. 2d 569716 N.W2d 482 04-2035 Whencommunity sentiment agairtse accused had soften“ed by the tlmeﬂqf trial
A judges interruptions of a jurds answers to questions regarding her agreement 4 years after a heinous crime, the trial court did not commit “manifest error” in find

with the verdict and the judgginsistence that the form showed a unanimous ver  ing the jury as a whole was impartial. PattofYeunt,467 U.S. 102§1984).

dict strongly suggested that the juror may have felt pressure and intimidation, and A black defendant was denieatjual protection through the statelse of

thatshe may have misunderstoibe verdict reached in the jury room. Although  peremptorychallenges to exclude all blacks from the juBatson vKentucky476

the juror expresseaigreemenwith subsequent statements, because the juror was U.S.79(1986). See alsBurkett v Elem 515 U.S. 170, 132 Ed 2d 874 (1995).

cut off when attempting to answer whether she found the defendant guilty or not ~ The “fair crosssection” element to the right to trial by jury does not provide a

guilty, and never actually gave an ansviiee juror could not be said to have found constitutionalbasis for achallenge to the prosecutisnperemptory striking of

the defendant guilty on count one. Consequetitiy verdict was not unanimous. jurors on the basis of raceHolland v lllinois, 493 U.S. 474107 L. Ed. 2d 905
Statev. Dukes,2007 WI App 175303 Ws. 2d 208736 N.V_\qu 21506-2127 ) (1990).
The trial court has anfainative, sua sponteluty to inquire into the necessity Equalprotection precludes prosecuuse of peremptory challengeexclude

for a defendant to wear a visible electronic security device during trialtbece  potentialjurors solely by reason of race. A criminal defendant may raise the equal
court becomes aware of the situation. A trial court maintains the discretion to protectionclaim that jurors were excluded because of their race whether or not
decidewhether a defendant should be restrained during a trial as long as the reasong"sreiS racial identity between the defendant and the excluded jurors. Powers v
justifying the restraints have been set forth in the rectbid.an erroneous exercise Ohio, 499 U.S. 400113 L. Ed. 2d 41 (1991).

of discretion to rely primarily upon law enforcement department procedures When ol "

h s ; ; : potential jurors had seen news repatisut the defendastalleged crime,

gtSt?adghcorQSIF?r:?gog]mli( . %agggu\ﬁr df(fiezng;?}lg ONSQV{%H 338 &Efzsﬁgge' the judges refusal to question those prospective jurors about the specific content
atev. Lhampla pPp US. . Wed - of those reports did not violate right toiampartial jury Mu’Min v. Virginia, 500
Whenevera defendant wears a restraint in the presence of jurors trying the €ase, ) 5 415 114 L. Ed. 2d 4931991)

the court should instruct that the restraint is not to be considered in assessing the™ " L :

proofand determining guilt. Counselfailure to object to the device constituted A criminal defendant is prohibited from engaging in purposeful discrimination

H ; : ; on the basiof race in the exercise of peremptory challenges of potential jurors.
?fzﬁ TR Qf counsel. Stat€tamplain2008 Wi App 5307 Ws. 2d GeorgiaV. McCollum,505 U.S. 42120 L. Ed. 33 (1992).

While the prosecutomay strike hard blows during closingiament, the prose A constitutionally deficient instruction regarding proof beyond a reasonable
cutor’sduty is to refrain from using improper methods. Prosecutors may not ask doubtcan never be harmless err@ullivan v Louisiana508 U.S. 275124 L. Ed.
jurorsto draw inferences that they know or should know are not true. Stséss, 2d 182(1993).
2008WI App 72 312 Wis. 2d 382752 N.W2d 37207-0778 Gender-basegeremptory strikes are barrég the equal protection clause.

A demonstratiorof the specific bias of a juror is not needed to remove a juror J.E.B.v. Alabama ex rel. B.511 U.S. 127128 L. Ed. 2d 891994).
from deliberations when there are 12 other jurors whose impartiality the trial court ~ Batsonestablished a 3—step process for the constitutional review of allegedly
doesnot have a concerabout. The trial court properly exercised its discretion race-basegeremptory strikes: 1) the defendant must make out a prima facie case
whenit designated a juror as an alternate based on its concern regarding potentiaby showing that the totality of the relevant facts gives rise to an inference of dis
impartiality. The trial court has a dutg ensure that the impaneled jury is an impar ~ criminatorypurpose: 2) once the defendant has made out a prima facie case, the

tial one; one that is free of bias or prejudice. Statownzalez2008 WI App 142 burdenshifts to the state to explain adequatelyréf@al exclusion by ééring per

314Wis. 2d 129758 N.W2d 153 07-2160 missiblerace—neutral justifications for the strikes; and 3) if a race—neutral explana
As a matter of lawareasonable presiding judge could not reach any other con tionis tendered, the trial court must trécide whether the opponent of the strike

clusion than to excuse his mother from sitting on the j@tate vTody, 2009 WI hasproved purposefuiacial discrimination. Johnson@alifornia,545 U.S. 162

31, 316 Wis. 2d 689764 N.W2d 737 07-0400 L. Ed. 2d 129125 S. Ct. 241(2005). See also Miller-El Dretke, 545 U.S. 231

A circuit court need not consider the necessity @straint that is not visible to 162L. Ed. 2d 196125 S. Ct. 23172005).
thejury and has no sua sponte duty to inquire into the necessity of hidden restraints. It was not intended that the fiBatsonstep be so onerous that a defendant would

Limiting a courts sua sponte duty to visible restraiistsonsistent with the ratio haveto persuade the judge on the bas$iall the facts, some of which are impossible
nalefor the general rule against restraining defendaritmht The no-restraint rule for the defendant to know with certaintiat the challenge was more likely than

is designed to prevent the jury from forming an opinion about the defendaiit’ not the product of purposeful discrimination. Instead, a defendant satisfies the
basedsolely on the fact that the defendant is restrained. There is little risk of preju requirement®f Batson'sfirst step by producing evidence ficient to permit the
diceif the jury cannot see the restraint. Statilller, 2011 WI App 34 331 Wis. trial judge to draw an inference that discrimination has occurred. JohrGali v

2d 732 797 N.w2d 528 09-3175 fornia, 545 U.S. 162162 L. Ed. 2d 129125 S. Ct. 241(2005).

Jurorsare presumed impartial, and the defendant has the burden of rebutting this Theright to exercise peremptory challenges in state court is determined by state
presumption and proving bias. Thatieor has been a victim of sexual assault does law. The U.S. Supreme Court has long recognized that peremptory challenges are
not make him or her per se biased against the defendant in a sexual assault caseot of federal constitutional dimension. States may withhold peremptaly

Statev. Funk,2011 WI 62, 335 Wis. 2d 369799 N.W2d 421 08-2765 lenges altogether without impairing the constitutional guaraftes impartial
Whenthe court properly instructed the jutiie failure to provide the jumyith jury and a fair trial. If a defendant is tried before a qualified jury composed of indi
anot guilty form for one of the five chged ofenses did not constitute structural vidualsnot challengeable for cause, the losa peremptory challenge due to a state
error,but rather was trial error subject to a harmless error analysase vAndre court'sgood-faith errois not a matter of federal constitutional concern. Just as
D. Hansbrough2011 WI App 79 334 Wis. 2d 237799 N.W2d 887 10-0369 statelaw controls the existence and exercise of peremptory challenges, so state law
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determineghe consequences ah erroneous denial of such a challenge. Rivera
v. lllinois, 556 U.S. 148129 S. Ct. 1446173 L. Ed. 2d 48%2009).

If the issue of jury bias surfaces during or before trial, it is the trial gidegon
sibility to conduct an adequate investigation, given the unsatisfactory character of
aninquiry into jury bias after the trial is over and the defendant convicted. The
questionis whethergiven the indications of jury bias, the judg#iquiry was ade
quate. Adequacy is a function of the probability of bias; the greater that prohability

ART. 1, §7, WISCONSIN CONSTITUTION

thatinterest; 3) alternatives to closure must be considered by the trial court; and 4)
the court must make findingsuficient to support the closure. Generathe best
course of action is for the trial judge to hold an evidentiary hearing on the issue of
closure but it was not necessary under the facts of this case. vSkdéna,2009
WI 21, 315 Wis. 2d 653761 N.W2d 612 07-0005

Delaybetween arrest and indictment may deny a speedy trial without a showing
of actual prejudice. Dillingham Wnited States}23 U.S. 64

the more searching the inquiry needed to make reasonably sure that an unbiased A defendantnay not, before trial, appeal the denial of a motion to dismiss based

jury is impaneled. Oswald Bertrand374 F3d 475(2004).
State vLouis A Missed Opportunity to Clarify when Law EnforcemenfiOf
cials May Serve as Petit Jurors in Criminal Cases. 1992 WLR 757.
Unanimousverdict notconstitutionally required in state criminal cases. dJohn
son,1973 WLR 926.

SPEEDY AND PUBLIC TRIAL

A defendant mustemand a trial before requesting dismissal for lack of a speedy
trial. When delay is caused by numerous proceedings in federal court, dismissal
will be denied in the absence of any showing of preju@tate vKwitek, 53 Wis.
2d 563 193 N.w2d 682

onthe right to a speedy trial. United StateMacDonald435 U.S. 8501978).

No right to a speedy trial arises until ches are pending. United State$Aac
Donald,456 U.S. 1(1982).

Any closure of a suppression hearing must advance an overriding interest likely
to beprejudiced. Closure must be no broader than necessary to protect that interest.
The court must consider alternatives and make a finding adequate to support clo
sure. Wller v Geogia, 467 U.S. 391984).

Thetime during which defendants were neither under indictment nor subjected
to any oficial restraint does not weigh toward a defendaspeedy trial claims.
United States vLoud Hawk,474 U.S. 3031986).

The speedy-trial right is “amorphous,” “slippehand “necessarily relative.”

A delay of 5 weeks because witnesses were hospitalized, when the defendantrhereis a balancing test in which the conduct of both the prosecution and the

wasout on bail, did not amoutd a failure to receive speedy trialaylor v State,
55Wis. 2d 168197 N.w2d 805

Failureto demand a speedy trial is weighs less heavily against a defendant unrep
resentedy counsel. Because the defendant believed thgechad been dropped,
it could not be said that a speedier trial wdwdste prevented anxiety and concern
aboutthe pending chges. Hipp vState,75 Wis. 2d 621250 N.W2d 299

Thespeedy trial provisions of the constitution were designed to prevent oppres
sive pretrial incarceration, anxiety and concern by d@lceused, impairment of
defensesand the elimination ahe possibility that concurrent sentences will be
imposed. Green vState,75 Ws. 2d 631250 N.W2d 305

The controlling case concerning the right to a speedyisiigdrker v\Wingo, 407
U.S.514(1972). A 15 month delay was not prejudicial under the facts of the case.
Scarbrougtv. State,76 Ws. 2d 87 250 N.W2d 354

A delay of 84 days between the defendafitst court appearance atréal on
misdemeanotraffic chages was not so inordinate as to raise a presumption of
prejudice. State vMullis, 81 Ws. 2d 454260 N.W2d 696

Mandatoryclosure of a hearing solely at treguest of the complaining witness
overthe objection of the defendant violates the right to a public trial. Stevens v
ManitowocCircuit Court,141 Ws. 2d 239414 N.W2d 832(1987).

The speedy trial right attaches when the complaint and warrant are issued. A pre
trial determination that the right has been violated may be wigevhen evi
denceshows extraordinary circumstances justifying dismissal with prejudice.
Statev. Lemay 155 Wis. 2d 202455 N.W2d 233(1990).

The right to a speedy trial extends from the time of arrest or criminaiogar
up through the sentencing phase of prosecution. A defenuasttshow substan
tial and demonstrable prejudifer a postconviction violation of this right to be
found. State vAllen, 179 Wis. 2d 67505 N.W2d 801(Ct. App. 1993).

Whetherthere has been a violation of the right to a spégalydepends on a bal
ancingtest considering: 1) the length of delay; 2) the reason for the delay; 3) the
defendant'saassertion of the right; and 4) prejudice to the defendant. Sttehe
gyi, 222 Ws. 2d 506588 N.W2d 89(Ct. App. 1998)98-0567

The speedy trial clause does not apply to the period before a defendant is
indicted,arrested, or otherwiseffally accused. The statute lahitations is the
primary protection against stale cigas. A delay between the commission of a

defendantare weighed. Sonw the factors that courts should weigh include length
of delay the reason for the delayedefendant assertion of the right, and preju
diceto the defendant. The attorney is the defenslaigznt when acting, or failing
to act, in furtherance of the litigation, and delay caused by the defedantisel
is chaged against the defendant. The same principle applies whether counsel is
privately retained or publicly assigned. Assigned cousdailure to move thease
forwarddoes not warrant attribution of delay to the state. Howeeéay resulting
from a systemic breakdown in the public defender system could bgedharthe
state. Vermont v Brillon, 556 U.S. 81129 S. Ct. 1283172 L. Ed. 2d 7682009).
Following guilty plea, defendargould not raise speedy trial issue. United States
v. Gaertner583 F2d 308(1978).
Thepress and public havelat amendment right to access to attend criminal trial
which cannot be closed absent an overriding interest. 64 MLR 717 (1981).

MISCELLANEOUS

A defendant may waive his right to peesent at a proceeding when the court
ordered his case consolidated with anothers not error at the start of a trial to
revokebail andremand the defendant to the custody of the $h&#verly v State,

47 Wis. 2d 725177 N.W2d 870

A prisoner held in Dodge Countyhoescaped from a hospital in another county
while being treated there, could be tried for the escape in Dodge C@wign v
State 48 Wis. 2d 696180 N.W2d 623

Thedefendant is not prejudiced when the caumiends the chge against him
to chage alesser included &nse without informing him of the nature of the
amendecthage or allowing him to plead to it. MooreState55 Ws. 2d 1, 197
N.W.2d 820

Itis not a violation of the defendasitights if he is prosecuted by information
andnot by grand jury indictmentState vLehtola,55 Wis. 2d 494198 N.W2d 354

A defendant is not entitled be present at a conference in chambers if only ques
tionsof law or preliminary matters of procedure are discussed. Ler@iate58
Wis. 2d 671 207 N.w2d 589

Participationof the state in promulgating adverse publicity is relevadeier
mining whether the trial court abused its discretion in not gramtingnue change.
Briggsv. State,76 Wis. 2d 313251 N.W2d 12

crime and the subsequent arrest of a defendant may violate due process if actual Only the defendant may waive the right to venue where the crime was com

prejudicehas been sfdred as a result of the delay and the government caused the
delayfor an improper purpose. StateBlanck,2001 WI App 288249 Wis. 2d 364
638N.W.2d 910 01-0282

Thelength of delay is to some extent a triggering mechanisarspeedy trial
determination.Until there is some delay that is presumptively prejudicial, there is
no necessity for inquiryIn determining the reasons for a delae initial inquiry
is who caused the delayelay reasonably attributed to the ordinary demands of
thejudicial system is neither clggable to the state or defendant. A missiitg
nesspresents a valid reason for deldhe state is chged with institutional delay
suchas when the trial court took responsibility for a delay because it had taken a
motionfor access to the recordd @6 calendar State vWilliams, 2004 WI App
56,270 Wis. 2d 761677 N.W2d 691 03-0603

Whenfiled chages are dismissed without prejudice and a second complaint sub
sequentlyfiled, the time period between thdesmissal and the filing of the second
complaintis not included in determining whethtite constitutional right to a
speedytrial wasviolated. The right to a speedy trial is not primarily intended to pre

mitted. State vMendozaB80 Ws. 2d 122258 N.W2d 260

Whenthe defendanivas not relying on an alibi defense and did not file a notice
of alibi, the court did not abuse its discretion in barring alibi testim&iste vBur-
roughs,117 Wis. 2d 293344 N.W2d 149(1984).

If the defendant acquiesces in courssdkcision that the defendant nestify;
the defendans right to testify is waived. State Albright, 96 Wis. 2d 122291
N.W.2d 487(1980).

Constitutionakerror is harmless if the court can declare its belief that itaae
lessbeyond a reasonable doubt because there is no reasonable possileitityrthe
contributedto the conviction. State Brecht,143 Ws. 2d 297421 N.W2d 96
(1988).

Two factors determine the didiency of a criminal chaye: 1) whether it states
an offense to which the defendant can plead; and 2) whether disposition will bar
future prosecution for the samefefise. Additional factors are discussed. State v
Fawcett,145 Ws. 2d 244426 N.W2d 91(Ct. App. 1988).

ventprejudice to the defense caused by passage of time. That interest is protected A judges bias against counsel must be severe to translate into unconstitutional

primarily by the due process clause and by statutes of limitation. The right is to
minimize the possibility of lengthy incarceration prior to trial, to reducertipair
mentof liberty imposed on an accused while released on bail, and to stiwten
disruptionof life caused by arrest and the presence of unresolved crimingéshar
Oncechages are dismissed, the speedy trial guarantee is no longer applicable.
Statev. Urdahl,2005 WI App 191286 Wis. 2d 476704 N.W2d 324 04-3014

The defendans right toa public trial was violated when the courthouse doors
werelocked at 4:30 R1., pursuant to county policyand the public was denied

artiality against a litigantState vHollingsworth,160 Ws. 2d 883467 N.W2d
55 (Ct. App. 1991).

Rulefor pleadings in criminal obscenity cases are the same as for all other crimi
nal cases. If a pleading fails to set forth all elements of a drithincludes correct
citations,all elements are siigiently alleged. State.\Petrone161 Ws. 2d 530
468 N.W2d 676(1991).

Notice of the nature and cause of the accusations is &key in determining
whetheran amendment at trial has prejudiced a defendant. The inquiry is whether

p
5

accesso the courtroom while he presented his case and the state presented its rebuthe new chage is so related to the transaction and facts adduced at the preliminary

tal. State vVanness2007 WI App 19506-2535
Althougha presumption of openness exists, the right to a public trial is net abso
lute. The closure of a trial is trivial and does not implicate the 6th amendment if

hearingthat a defendant cannot be surprised by the newelsamce the prepara
tion for the new chaye would be no diérent than the preparation for the old
charge. State vNeudorf, 170 Ws. 2d 608489 N.W2d 689(Ct. App. 1992).

theclosure does not implicate the values served by the 6th amendment: 1) to ensure A criminal defendang right to testify is fundamental. In orderdetermine

a fair trial; 2) to remind the prosecutand judge of their responsibility to the
accusednd the importance of their functions; 3) to encourage witnesses to come
forward; and 4) to discourage perjunA circuit court’s exclusion of every family
memberexcept the defendastnother who did not understand English, plainly
implicatedthe values served by the right to a public trial. Stakédina,2009 WI
21,315 Wis. 2d 653761 N.W2d 612 07-0005

Closureof a criminal trial is justified when 4 conditions are meth&)party who
wishesto close the proceedings must show an overriding interest that is likely to
be prejudiced by a public trial; 2) the closure must be narrowly tailorpdotect

whethera criminaldefendant is waiving the right to testigycircuit court should
conductan on—-the-record colloquy with the defendant outsid@tbsence of the

jury consisting of a basic inquiry to ensure that the defendamtase of his or her
right to testify and the defendant has discussed this right with counsel. State v
Weed,2003 WI 85263 Wis. 2d 434666 N.W2d 48501-1746

Following an unchallenged colloquy wherein the defendant knowinglyn

tarily, and intelligently waived his right to testiye defendarg’failure to seek an
offer of proof at the time of trial or in the postconviction motmperated as a
waiver of the right to have decided the issue of whether the waiver to testify could
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ART. I, §8, WISCONSIN CONSTITUTION

bewithdrawn. State.Winters,2009 WI App 48317 Ws. 2d 401766 N.W2d
754, 08-0910

Whena trial court fails to satisfy théeedmandate to conduct an on-the-record
colloquyto determine if the defendant knowingly waived the right to testifewi
dentiaryhearingto determine whether the waiver was knowingbluntarily, and

intelligently made is the proper procedural response. The state carries the burden

to show that the defendasitvaiver was knowing and voluntary and must do so by
clearand convincing evidenceState vGarcia 2010 WI App 26323 Ws. 2d 531
779N.W.2d 718 09-0516

A law providing state-wide venue for certain sex crimes would be uncenstitu
tional. 60 Atty Gen. 450.

The absolute prohibition of paralegal-conducted jail interviews igrgmstifi-

11-12 Wis. Stats. 20

When the defendant is tried for ondesfseandconvicted of a lesser included
offensethe defendant is not placed in double jeopafdynnv. State55 Wis. 2d
192, 197 N.w2d 749

A defendant is not subjected to double jeopardy when brought to trial a 2nd time
aftera mistrial is declared. StateBikinton,56 Wis. 2d 497202 N.W2d 28
A defendant imot subjected to double jeopardy by being gbdmwith both theft
andbumlary. An acquittal on one chge does not amount to collateral estompel
theother Hebel v State60 Wis. 2d 325210 N.W2d 695

A defendant convicted of false imprisonment and rape committed.urk&¥ha
countywas not subjected to double jeopabgya 2nd conviction for false imprison
mentof the same victim in Milwaukee counbecause the facts supported 2 sepa
rateprosecutions. Baldwin Btate 62 Ws. 2d 521215 N.W2d 541

able restriction of inmates’ due process right of access to the courts. Restrictions \whena trial is terminated prior to a determination of guilt or innocence, the

onsuch interviews mudte justified by a compelling and overwhelming state inter
est. 64 Atty Gen. 152.

Thetrial courts wholesale exclusion of the defendsiptofered expert and lay
testimonyregarding post-traumatic stress disorder fronythk phase of a murder
without valid justification violated the defendasiright to present a defense and
to testify on her own behalf. Mgan v Krenke,72 F Supp. 2d 9801999).

Prosecutions; double jeopardy; self-incrimination;
bail; habeas corpus. S=cTion 8. [As amended No%870 and
April 1987 (1) No person may be held to answer for a criminal
offensewithout due process of lawnd no person for the same
offensemay be put twice in jeopardy of punishment, nor may be
compelledin any criminal case to be a witness against himself
or herself.

(2) All persons, before conviction, shall be eligible for

doublejeopardy clause does not prevent a retrial if there was a “manifest necessity”
to terminate the proceedings because the indictment or informatiofataiy
defectiveand thetrial court lacked jurisdiction to try the case. StatRwssoy0

Wis. 2d 169233 N.W2d 485

A defendant convicted of fleeing arfioér in Portage County was not put in
doublejeopardy by a second conviction for fleeing addy County dicer when
thedefendant crossed the county line during a chase. St#e Weter72 Ws.
2d 754 242 N.w2d 206

Whenthe perjured testimony of a key state witness was ferteof by the pro
secutionfor the purpose of provoking a mistrial and thus avoiding a probable
acquittal,a retrial after the conviction was vacated did not place the defendant in
double jeopardy Day v State,76 Ws. 2d 588251 N.W2d 81L.

Neitherthe double jeopardy clause nor the doctrine of collateral estoppel pre
cludesparole revocation on the grounds of a pareleshduct relatetb an alleged
crime for which the parolee was clgad and acquittedState ex rel. Flowers v
DHSS,81 Wis. 2d 376260 N.w2d 727

Whena mistrial requested by the defendant is justified by prosecutorial er judi
cial overreaching intended to prompt the requiast,double jeopardy clause bars

releaseunder reasonable conditions designed to assure theirreprosecution. State Marrell, 85 Ws. 2d 331270 N.W2d 428(Ct. App. 1978).

appearancén court, protect members tie community from
serioushodily harm or prevent the intimidation of witnesses.

Monetaryconditions of release may be imposed at or after the

The double jeopardy provisions of the U.S. anis&nsin constitutions are
identicalin scope and purpose. U.S. Supreme Court decisions control both provi
sions. Multiplicitous rape chges are discussed. HarrellState 88 Wis. 2d 546
277N.W.2d 462(1979).

initial appearance only upon a finding that there is a reasonable Whenthe court of appeals reversed the defendamthviction due to insfif
basisto believe that the conditions are necessary to assureciencyof the evidence, the double jeopardy clause did not bar the supreme court

appearancen court. The legislature may authorize, by ,law
courtsto revoke a persom'release for a violation of a condition
of release.

(3) The legislature may by law authorize, but may not

from reviewing the case. StateBowden93 Wis. 2d 574288 N.W2d 139(1980).
Whena crime is against persons rather than proptye are as manyfefises
asvictims. State vRabe96 Ws. 2d 48291 N.W2d 809(1980).
A prosecutds repeated failure to disclose prior statementgitoiesses was not
prosecutoriabverreaching thavould bar reprosecution after the defendant moved
for a mistrial. State.\Copening,l00 Wis. 2d 700303 N.W2d 821(1981).

require,circuit courts to deny release for a period not to exceed Two sentences for one crime violate the double jeopardy clause. State v

10 days prior to the hearing required under thibsection to a
personwho is accused afommitting a murder punishable by

life imprisonment or a sexual assault punishable by a maximum

imprisonmentof 20 years, or whe accused of committing or
attemptingto commit a felony involving serious bodily harm to
anotheror the threat of serious bodily harmanother and who
hasa previous conviction for committing or attempting to eom
mit a felony involving serious bodily harm to another or the
threatof serious bodily harm to anothelhe legislaturenay
authorizeby law but may not require, circuit courts to continue
to deny release to those accused persorafadditional period
notto exceed 60 days following the hearing required utider
subsectionif there is a requiremettiat there be a finding by the

Upchurch,101 Ws. 2d 329305 N.W2d 57(1981).

Thetrial court properly declared a mistri@ie to a jurds injury. State vMen
doza,101 Ws. 2d 654305 N.W2d 166(Ct. App. 1981).

Thedouble jeopardy clause did not bar retrial when the judge declared a mistrial
dueto jury deadlock. State DuFrame107 Ws. 2d 300320 N.W.2d 210(Ct.
App. 1982).

Thedoublejeopardy clause did not bar prosecution of agghafter it was con
sideredas evidence of character in sentencing the defendant on aprédated
conviction. State vJackson110 Wis. 2d 548329 N.W2d 182(1983).

Without clear legislative intent to the contramgultiple punishment may not be
imposedfor felony—murder and the underlying felongtate vGordon,111 Wis.
2d 133 330 N.W2d 564(1983).

Reimpositionof a sentence after the defendant has been placprbbation,
absentviolation of probation condition, violates the double jeopaldyse. State
v. Dean,111 Wis. 2d 361330 N.W2d 630(Ct. App. 1983).

Governmentahction is punishment undtive double jeopardy clause if its prin
cipal purpose ipunishment, retribution, or deterrence. When the principal pur

court based on clear and convincing evidence presented at &oseis nonpunitive, that a punitive motive may also be present does not make the
hearingthat the accused committed the felony and a requirementactionpunishment. State Killebrew, 115 Wis. 2d 243340 N.w2d 470(1983).

thatthere bea finding by the court that available conditions of
release will not adequateprotect members of the community
from serious bodily harm or prevent intimidation of witnesses.
Any law enacted under thiibsection shall be specific, limited
andreasonable. In determinitige 10—-day and 60-day periods,
the court shall omitany period of time found by the court to
resultfrom a delay caused lthe defendant or a continuance
grantedwhich was initiated by the defendant.

(4) The privilege of the writ of habeas corpus shall not be
suspendedinless, in cases oébellion or invasion, the public
safetyrequires it. 1869 J.R. 7; 1870 J.R. 3; 1820118; vote
Nov.1870; 1979 J.R. 76, 1981 J.R. 8, vote April 1981

DOUBLE JEOPARDY

When, after a plea bagain, the state filed an amended complaint to which the
defendanpled guilty but thecourt refused to accept the plea and reinstated the

Whenprobation was conditioned on the defendamtluntary commitmerto
amental hospital but the hospital refusetinittance, the court properly modified
the original sentencédy imposing a new sentence of 3 years’ imprisonment.
Double jeopardy was not violated. State Sepulvedal20 Ws. 2d 23] 353
N.W.2d 790(1984).

Thedouble jeopardy clause was not violated when the trial court imposed illegal
sentenceshen, in resentencing on a valid conviction, imposed an increased sen
tence. State vMartin, 121 Wis. 2d 670360 N.W2d 43(1985).

Whenpolice confiscated a lge quantity of drugs from an empty house and the
nextday searched the defendant upon his rétame confiscating a small quantity
of the same drugs, the defendamnviction for a lesser-includederise of pos
sessiorand greater éénse of possession with intent to deliver did not constitute
doublejeopardy State vStevens123 Ws. 2d 303367 N.W2d 788(1985).

Thedouble jeopardy clause was not violated by a state criminal prosecution for
conductthat was the basis of a prior remedial civil forfeitpreceeding by a
municipality. Collateral estoppel does not bar a crimpraisecution following a
guilty plea to a violation ofnunicipalordinances, even if both actions arise from
the same transaction. StateKramsvogel 124 Ws. 2d 101 369 N.w2d 145
(1985). See alsGtate vThierfelder 174 Ws. 2d 213495 N.W2d 669(1993).

A person may be convicted under s. 943.20 (1) (a) for concealing property and

complaintthen later reinstated the amended complaint, the defendant could not be separately convicted for transferring that prope8tate vTappa, 127 Ws. 2d

claim double jeopardy Salters vState 52 Ws. 2d 708191 N.W2d 19

The defense of double jeopardy is nonjurisdictional and is waived by a guilty
pleaintelligently and voluntarily enteredNelson v State,53 Ws. 2d 769193
N.W.2d 704

A person is not put in double jeopardy because of convictions in sepilate
of resisting an dicer and of battery to asfficer, even though the acts cbed arose
from the same incident. StateBibaum,54 Ws. 2d 213194 N.W2d 660

155, 378 N.W2d 883(1985).

Wherethe trial court declined to acquit the defendant but dismissed the criminal
information afterthejury deadlocked, double jeopardy barred the statgheal of
thedismissal. State Vurely, 128 Ws. 2d 39381 N.W2d 309(1986).

Thedefendant waived a double jeopardy claim when failing to move for a dis
missal of the chages at a retrial following a mistrial to which the defendant
objected. State vMink, 146 Ws. 2d 1 429 N.Ww2d 99(Ct. App. 1988).
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21 09-10 Wis. Stats.

A criminal prosecution for escape is not barred by the double jeopardy clause

whencommenced following an administratidésciplinary proceeding. State v
Quiroz,149 Ws. 2d 691439 N.W2d 621(Ct. App. 1989).

ART. I, §8, WISCONSIN CONSTITUTION

If the legislature unambiguously has enacted 2 distinct prohibitions, each requir
ing proof of an element the other does not,Bleekburgerpresumption of intent
to allow multiple punishment applies. Buhen the statue is language is ambigu

A court may not, after accepting a guilty plea and ordering a presentence inves 0us,the ruleof lenity applies, requiring resolving the ambiguity against allowing

tigation,absent fraud or party’s intentionally withholding material information,
vacatethe plea and order reinstatement of the original information witholatt-
ing the double jeopardy clause. Stat€wmstock168 Ws. 2d 915485 N.W2d
354(1992).

Whethermultiple chages constitute double jeopardy is discussed. St&auw
ceda,168 Ws. 2d 486485 N.W2d 1(1992).

Foradefendant to invoke double jeopardy protection after successfully moving
for a mistrial, the prosecutor must have acted with intent to subeetbuble jeop
ardy protection togain another chance to convict or to harass the defendant with
multiple prosecutions. State ®uinn,169 Ws. 2d 620486 N.W2d 542(Ct. App.
1992).

Chargesare multiplicitous if they are identical both in law and fact or if thelegis
latureintended the allowable unit of prosecution for tHerede to be a single count.
Statev. Davis, 171 Wis. 2d 71, 492 N.W2d 174(Ct. App. 1992).

Multiple prosecutions foa continuous failure to pay child support are allowed.
Statev. Grayson172 Ws. 2d 156493 N.W2d 23(1992).

Jeopardyattaches when the jury is sworn. Granting a mistrial, dismissing the
jury and convening a 2nd jury is prohibited absent “manifest necésSitgnting
a mistrial due to the unavailability of a prosecution witnesslie tpven the most
stringentscrutiny Alternatives to mistrials are to be considered. Stdanthels,
174 Wis. 2d 173495 N.w2d 341(1993).

Firstoffender OMVWI prosecution is civil, and jeopardy does not attach to pre
vent a subsequent criminal prosecution. Statdierfelder174 Ws. 2d 213495
N.W.2d 669(1993).

The state supreme counill not interpret Wsconsins double jeopardy clause
to be broader than the U.Supreme Courd’interpretation of the federal clause.
Statev. Kurzawa,180 Ws. 2d 502509 N.W2d 712(1993).

A criminal conviction for violatingerms of bail resulting from the conviction
for another crime committed while released on bail doesortitute double jeep
ardy. State v\West,181 Ws. 2d 792512 N.W2d 207(Ct. App. 1993).

Collateralestoppel isncorporated into the protection against double jeopardy
and provides thatvhen an ultimate issue of fact has once been determined, that
issuecannot be relitigated between the same partiesteEhés whether a rational
jury could have grounded its verdict upon a separate issue. .Savehs]86 Ws.
20219 519 N.W2d 746(Ct. App. 1994).

To determine whetheshages are improperly multiplicitous the following two—
prongtest is applied: 1) whether the ofped ofenses are identical in law and fact;
and?2) the legislative intent as to the allowable unit of prosecution for tarsef.
Statev. Richter 189 Ws. 2d 105525 N.W2d 108(Ct. App. 1994).

An acquittal does not prove innocendevidence of a crime for which a defend
antwas acquitted may befefed to show motiveplan, and other matters autho

rizedunder s. 904.04 if a jury could find by a preponderance of the evidence that

the defendant committed the other act. Stateandrum,191 Ws. 2d 107528
N.W.2d 36 (Ct. App. 1995).

The extension of a previously entered juvenile dispositional order due to the
juvenile’s participation in an armed robbery while subject to the order was not a
“disposition” of thearmed robbery chge. Subsequent prosecution of the armed
robberychage in adult court did natiolate s. 48.39 [now s. 938.39] or the pretec
tion against double jeopardystate vStephens201 Wis. 2d 82548 N.W2d 108
(Ct. App. 1996)95-2103

Whethera statute is criminal or civil for purposes of double jeopardy analysis
dependn whether the legislature intended the statute to prevideedial civil
sanctionand whether there are aspects of the statute that ptmgive either in
effector nature as to render the overall purpose punishment. SMtMaster
206 Wis. 2d 30556 N.W2d 673(1996),95-1159

Studentdisciplinary action under University of ig¢onsin system administra
tive rules doesot constitute punishment triggering double jeopardy protection.
City of Oshkosh vWinkler, 206 Ws. 2d 538557 N.W2d 464(Ct. App. 1996),
96-0967

Servicein prison of timesuccessfully served on parole and forfeited through
revocationdoes not constitute punishmerithin the meaning of the double jeop
ardyclause. State ex rel. LudtkeDOC,215 Wis. 2d 1572 N.W2d 864(Ct. App.
1997),96-1745

A defendant may be clygd and convictedf multiple crimes arising out of one
criminal act only if the legislature intends it. When one gkdrofense is not a
lesserincluded ofense of the othetthere is a presumption that tregislature
intendedto allow punishment for both fehses, which is rebutted only if other-fac
tors clearly indicate a contrary intent. Statelechner217 Ws. 2d 392576
N.W.2d912(1998),96-2830

Whethera single course aonduct has been impermissibly divided into separate
violations of the same statute requires consideration of whether etmisefis
identicalin fact and law and whether the legislature intended to allow multipte con
victions. For each victim there is generally a separdense. Legislative intent

multiple punishment. State Church223 Ws. 2d 641589 N.W2d 638(Ct. App.
1998),97-3140

Doublejeopardy wasot violated when the trial court realized it made an error
in speech in pronouncing sentence and took immediate steps to correct the sentence
beforethe judgmentvas entered into the record. StatBurt,2000 WI App 126
237Wis. 2d 610614 N.W2d 42 99-1209

Doublejeopardy prevents a court that, under a mistaken view of theraered
avalid concurrent sentence from revising the sentence 3 moths later ¢orsea
utive sentence. State Willett, 2000 WI App 212238 Ws. 2d 621618 N.W2d
881, 99-2671

A defendant was not subjectem double jeopardy when, after a presentence
investigationfollowing a no contesplea, the court took the defendarplea for a
secondime and engaged the defendant ooloquy to determine if the plea was
knowing and intelligent. For double jeopardy to apply acquittal or dismissal
followed by a second prosecution for the sanfertfe is required. State®lark,
2000WI App 245 239 Wis. 2d 417620 N.W2d 435 00-0932

Issuepreclusion does not bar the prosecution of a defendant for perjury who was
tried and acquitted on a single issue when newly discovered evisiggmestshat
the defendant falsely testified on the issue. The state siast that: 1) the evi
dencecame to the statekvidence after trial; 2) the state wasmegligent in failing
to discover the evidence; 3) the evidence is material to the issue; and 4) the evidence
is not merely cumulative.State v Canon,2001 WI 1, 241 Ws. 2d 164 622
N.W.2d 270, 98-3519

A lesser included éénse must be both lesser and included.offense with a
heavierpenalty cannot be regarded as a lessensé than one with a lightpen
alty. Statev. Smits,2001 WI App 45241 Wis. 2d 374626 N.w2d 42 00-1158

Whena defendant claintsie state did not present enough evidence at trial fo sup
port splitting a course of conduct into multiple violations of the same statural; a
tiplicity objection is waived if it is nataised prior to the time the case is submitted
to the jury State vKoller, 2001 WI App 253248 Wis. 2d 259635 N.W2d 838
99-3084

Whena defendant repudiatesnegotiated plea agreement on the ground that it
containsmultiplicitous counts, the defendant materially and substantially breaches
theagreementWhen an accused successfully challenges a plea to and a conviction
on multiplicity grounds and the information has been amended pursuant to-a nego
tiatedplea agreemerfity which the state made charg concessions, ordinarily the
remedyis to reverse the convictions and sentencasate the plea agreement, and
reinstatethe original information, but a dérent remedy may beppropriate. State
v. Robinson2002 WI 9 249 Wis. 2d 553638 N.W2d 564 00-2435

A court’s correctiorof an invalid sentence by increasing the punishment does
not constitute doublgeopardy; the initial sentence being invalid, the second, more
severesentence is the only valid sentence imposed. Statelm,2002 WI App
154, 256 Ws. 2d 285647 N.W2d 405 01-2398

If a defendant makes a frauduleepresentation to the court, which the court
acceptsand relies upon in granting a sentence, the court may later declare-the sen
tencevoid. Double jeopardy does not bar a subsequently increantghce. State
v. Jones2002 WI App 208257 Wis. 2d. 163650 N.W2d 855 01-2969

Thereis a spectrum of deference that appellate courts may appigl court
findings of mistrials ranging from strictest scrutiny to the greatest deference,
dependingn the circumstances. Howeyeven if themistrial order is entitled to
great deference, the reviewing court must find that the trial jedgecisedsound
discretionin concluding that the state satisfied its burden of showing a manifest
necessityfor the mistrial. State.\Seefeldt2003 WI 47 261 Ws. 2d 383661
N.W.2d 822 01-1969

Trial courts may correct obvious errors in sentencing when it is clear that a good
faith mistake was made in an initial sentencing pronouncement, the court promptly
recognizeghe errorand the court, by reducing an erroneous original sentence on
one count and increasing the original sentence on anedeks to impose a law
fully structured sentence that achieves the overall disposition that the court origi
nally intended. State Gruetzmache004 WI 55271 Ws. 2d 585679 N.W2d
533 02-3014

In amulti—count trial, if the defendant is convicted of one or more counts and
acquittedof one or more counts, and the defendant successfully appeals the convic
tion or convictions, the acquittals pose no direct bar to retryingiéfendant.
Rather,acquittal may indirectly impact the stateibility to retry thedefendant
undercollateral estoppel principles. StateHenning,2004 WI 89 273 Wis. 2d
352 681 N.W2d 871 02-1287

The states attempt to retry the defendant for armed robbery alleging the use of
adifferent weapon after a trial court conclusion that an acquittal on a first armed
robberychage resulted from insfi€ient evidence of theise of a gun violated
doublejeopardy protections. It did not necessarily follow that the state was pre
ventedfrom pursuing a chge of simple robberfiowever Losey v Frank,268 £
Supp.2d 1066(2003).

A guilty plea waives a multiplicity claim anytime the claim cannot be resolved
on the record, regardless whether a case presents on direct appeal or collateral

is shown by whether the statute punishes an individual for each act or for the courseattack. State vKelty, 2006 W1 101294 Ws. 2d 62716 N.W2d 886 03-3055

of conduct those actonstitute. State. v.echner217 Ws. 2d 392576 N.W2d
912(1998),96-2830

The protection against double jeopardy embrabeslefendarg'right of having
his or her trial completed by a particular tribunsi¥hen the state moves for a mis
trial overthe objections of the defense, the trial court may not grant the motion
unlessthere is a manifest necessity for the act. StaBollier, 220 Ws. 2d 825
584 N.W2d 689(Ct. App. 1998)97-2589

Thedouble jeopardy clause prevents retrial when there was no motion for a mis
trial but prosecutorial misconduct, the motivation for arfieotiof which were not
known to the defendant at trial, had beemmitted. State vLettice,221 Ws. 2d
69, 585 N.Ww2d 171(Ct. App. 1998)97-3708

Multiple criminal punishments are appropriate for multiple acts, but not multiple
thoughts. Multiple punishments for a single act of enticemenén the defendant
intendedto commit multiple illegahcts was not allowable. StateGhurch,223
Wis. 2d 641589 N.W2d 638(Ct. App. 1998)97-3140

Retrialis barred when a defendant moves for and obtains a mistrial due to prose
cutorial overreaching when the prosecutor intentionally attempts to prejudice the
defendanbr create another chance to convict. A polideei's testimony that
formsthe basis of a mistrial will not be imputed to the prosecutor in the absence
of evidence of collusion by the prosectsasfice intended to provoke the defend
antto move for a mistrial and does not constitute prosecutorial overreaching bar
ring a retrial. State.\daimes2006 WI App 93292 Ws. 2d 656715 N.W2d 669
05-1511

Thedefendans agument that his conviction on two bail-jumping counts was
multiplicitous because the preliminary hearings at whielfailed to appear were
scheduledor the same time and he had signed only one bond for the two underlying
casedailed because the counts werdeatént in fact. Proof of notification and fail
ureto appear in one case wouldt prove notification and failure to appear in the
other,making the two chages diferent in nature and thereforefdifent infact.
Statev. Eaglefeather£009 WI App 2316 Ws. 2d 152762 N.W.2d 69007-0845
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ART. I, §8, WISCONSIN CONSTITUTION

Multiple punishments may not be imposed for glearthat are identical in law
andfact unless the legislature intended to impose such punishment$eleAn
ments—only’test, to determine whether ches are identical in law and fact, is the
first prong of a multiplicityanalysis. Cftnses with elements identical in law and
fact establish a presumption that the legislature did not intend to permit multiple
punishments Offenses with elements thatfeif in lawor fact establish a presump
tion that the legislature did intend to permit multiple punishments. StBggter
son,2010 WI 130329 Wis. 2d 599790 N.W2d 909 08-1968

Regardlessf the outcome of thielements—only” test, the court proceeds te dis
cernlegislative intent.Operating under the presumption established under the first
prong,the court then proceedsa 4-factor analysis to determine whether theegis
lature intended to permit multiple punishments for théewm$es in question,
examining: 1) all relevant statutory language; 2) the legislative history and context
of the statutes; 3) the nature of the proscribed conduc#)atheé appropriateness
of multiple punishmenttor the defendard’conduct. State YPatterson2010 WI
130, 329 Wis. 2d 599790 N.Ww2d 909 08-1968

Whenthe judge dismissedahage after the jury returned a guilty verdict, the
prosecution'sappeal did not constitutiouble jeopardyUnited States.W\ilson,
420U.S. 332

Whena juvenile court found the defendant guilty but unfit for treatment as a
juvenile,the defendant would be put in double jeopardy if tried in a criminal court.
Breedv. Jones421 U.S. 519

A guilty plea does not waive the defense of double jeopalktiysnna v New
York, 423 U.S. 61

Whendefense counselimproper opening statement prompted the trial joolge
granta mistrial over defense objections, and when the record providezesuf
Justificationfor the mistrial ruling, the judgefailure to make explicit findings of
“manifestnecessity” did nosupport the defendasttlaim of double jeopardyAri-
zonav. Washington434 U.S. 4911978).

The protection against double jeopardy did not bar federal prosecution of an
Americanindian previously convicted inteibal court of a lesser includedfefise
arisingout of the same incident. United State$veeler435 U.S. 3131978).

Thedouble jeopardy clause bars a second trial after reversal of a conviction for
insufficiencyof evidence, as distinguished from reversal for trial erBurks v
United States437 U.S. 1(1978).

Thereis no exception permitting a retrial once the defendant has been acquitted,

no matter how erroneouslySanabria VUnited States}37 U.S. 541978).

Thetest for determining whether 2fefises are the same fmurposes of barring
successiv@rosecutions is discussed. lllinoisvitale, 447 U.S. 41q1980).

A statute authorizing the governmentaopeal a sentence did not violate the
doublejeopardy clause. United StateDv Francesec449 U.S. 17 (1980).

Whenthe judge granted the defendantiotion for a new trial on the ground that
the evidence was insfifient to support the jurg' guilty verdict, the double jeep
ardy clause barred a second trial. Hudsohouisiana450 U.S. 40(1981).

A criminal defendant who successfully moves for a mistrial may invoke the
doublejeopardy clause to baretrial only if the mistrial was based on prosecutorial
or judicial conduct intended to provoke the defendant into moving for the mistrial.
Oregonv. Kennedy456 U.S. 6611982).

Reversabasedn the weight of the evidence, unlike reversal based orfiinsuf
cientevidence, does not preclude retrialbbB v Florida,457 U.S. 31(1982).

The defendans conviction andentence by Missouri for both armed criminal
action and first-degree robbery in single tdal not constitute double jeopardy
Missouriv. Hunter 459 U.S. 3591983).

Thedouble jeopardy clause did not bar prosecution on more seriogssladter
the defendant pleduilty to lesser included fenses. Ohio.\Johnson467 U.S.
493(1984).

When the jury acquitted on one count but was unable to agreetber the
doublejeopardy clause did not bar retrial on the remaining 2 counts. Richardson
v. U.S.468 U.S. 3171984).

Underthe dual sovereignty doctrine, successive prosecutip@sstates for the
?amec)onduct does not constitute double jeopatdgath vAlabama474 U.S. 82

1985).

An appellate court remedied a double jeopardy violation by reducing a jeopardy—
barredconviction to that of lesser includederise that was not jeopardy barred.
Morris v. Mathews 475 U.S. 2371986).

Whenthe defendant breached a pdeseement and a 2nd degree murder cenvic

tion was vacated as a result, a subsequent prosecution for 1st degree murder did n

constitutedouble jeopardy Ricketts vAdamson483 U.S. 1(1987).
Thedouble jeopardy clause does not prohibit retrial after the reversabof/a:

tion based upon improperly admitted evidence that, once suppressed, would resul

in evidence insticient to supporthe conviction. Lockhart Welson488 U.S. 33
102L. Ed. 2d 2651988).

The double jeopardy clause bars a subsequent prosecution if, to esgablish
essentiaklement of the é¢nse chaged, the prosecution will prove conduct consti
tuting the ofense for which the defendant was previously prosecuted. Grady v
Corbin,495 U.S. 508109 L. Ed. 2d 54§1990).

Generally,the double jeopardy clause prohibits reexaminatibm court—
decreedacquittal to the same extent it prohibits reexamination of an acquittal by
jury verdict whether in a bench or jury trial. If, after a facially unqualifiédtrial
dismissalof one count, the trial proceeded to the defendamtroduction of evi
dencethe acquittal must be treated as final, unless the availability of reconsidera

11-12 Wis. Stats. 22

ily decided that issue in the defendariéivor protects him or her from prosecution
for any chage for which that fact ian essential element.eager vU.S.557 U.S.
110,129 S. Ct. 2360174 L. Ed. 2d 7§2009).

Whenthe jury in this case did not convimt acquit the defendant of anyferise
andwas unable to return a verdict, the trial court properly declared a mistrial and
dischargedhe jury As a consequence, the Double Jeopardy Clause did not stand
in the way of a second trial on the sanferses even though before the jury-con
cludeddeliberations it reportethat it was unanimous against guilt on ¢fesr of
capitalmurder and first-degreaurder was deadlocked on manslaughéer had
notvoted on negligent homicide. BluefordArkansas, 566 U. S. _ 182 L.Ed.
2d 937,132 S. Ct. 20442012).

Custodyin the countyjail incidental to conviction added to the maximum term
imposedon conviction subjected the petitioner to multiple penaitiesne ofense
in excess of the maximum statutory penalty and in violation ofgtregantee
againstdouble jeopardy Taylor v. Gray 375 F Supp. 790

Doublejeopardy was not violatesthen the defendant was convicted of separate
offensesunder s. 161.41 [now s. 961.41] for simultaneous delivery fefrelift con
Erolled)substances. LeonardNarden,Dodge Correctional Insg31 F Supp. 1403

1986).

Multiple Punishment in l8consin and th&VolskeDecision: Is It Desirableo
Permit o Homicide Convictions for Causing a Single Deafl#®0 WLR 553.

Statev. Grayson Clouding the Already MurkyVaters of Unit Prosecution Anral
ysisin Wisconsin. Leslie. 1993 WLR &1

DUE PROCESS

It is not necessary to hold a 28dodchildtype hearing before admitting testi
mony of a 2nd witness to the same confession. Stalatson46 Ws. 2d 492
175N.w.2d 244

Thesentencing duties of a trial court following a 2nd conviction after retrial or
uponresentencing bars the tridurt from imposing an increased sentence unless
eventsoccur or come to the sentencing caugttention subsequent to the first
impositionof sentence that warrant an increased penalty and the dooraately
stateshe ground for increasing the sentence on the recaedny v State47 Wis.
2d 541,178 N.w2d 38

An arrest is not void becausé a 3—-month interval between the time of the
offenseand the arrest. GonzalesState47 Wis. 2d 548177 N.W2d 843

A lineup, wherein 2 suspects were required to wear special clothing and a num
ber of victims were allowed to identify them out loud, influencing othesss
unfairand later influenced in—court identification. JoneState47 Ws. 2d 642
178N.W.2d 42

An out of court identification by a withess shown only a photograph of the-defen
dantand no other persons was not a denial of due process, but does reflect on the
weightgiven theevidence. Defense counsel need not be present at the identifi
cation. Kain v State48 Wis. 2d 212179 N.w2d 777

Therule that a defendant during a trial should not be hafettdbes not extend
to periods outside the courtroom, and the fact $bate jurors saw the defendant
shackled was not prejudicial. StateDassel48 Ws. 2d 619180 N.W2d 607

It is not a violation of due process for the judge who conducts a hearing regarding
the admissibility of a confession to continue as the trial judge in the case. .State v
Cleveland50 Wis. 2d 666184 N.w2d 899

A statute denying probation to 2ndesfders and that does not require proof of
criminalintent is constitutional. StateMorales51 Wis. 2d 650187 N.W2d 841

When a defendant is no longer entitled to a substitution of jpdejeidice in fact
by the judge must be shown. Stat&arner54 Wis. 2d 100194 N.W2d 649

A child committed to the state who is released under supervision, who then vio
latesthe terms of the release is entitled to the sprotections as an adult as to a
hearingon probation revocation. State ex rel. Bern&larshman54 Wis. 2d 626
196N.w.2d 721

A defendant who, believing he was seriously wounded, began to tell what hap
penedand was giveMiranda warningswaived his rights when he continued to
talk. Waiver need not be express when the record shows the defendant was con
sciousand alert and said he understood his rights. St&tarker55 Wis. 2d 131
197N.w.2d 742

Theduty of the state to disclose exculpatory evidence is not exbygbd dis
trict attorneys belief that the evidence is incredible, but failure to disclose is not
prejudicialwhen the evidence would not havéeafed the conviction. Nelson

State 59 Ws. 2d 474208 N.w2d 410

Due process requires that a juvenile biefed a copy of a hearing examilser
reportrecommending revocation of aftercare supervision and the opportunity to
gbjectthereto inwriting prior to the decision of the H & S S department secretary

tateex rel. R. R. vSchmidt,63 Wis. 2d 82216 N.W2d 18

Circumstances to be considered in determining whetieatelay between the
allegedcommission of a crime and an arrest denies a defendant due process of law
include: 1) the period of the applicable statafdimitations; 2) prejudice to the con
ductof the defense; 3) intentional prosecution delay to gain some tacticat advan
tage;and 4) the loss of evidence or witnesses, and the dimming of memories. The
merepossibility of prejudice from these factors is not alenficient to demon
stratethat a fair trial is impossible—actual prejudice must be shdvate vRog
ers,70 Ws. 2d 160233 N.W2d 480

A photo identification using one color andkck and white photos when 2 of
the 5, including the color photo, were of the defendant wasmpermissibly

tion has been plainly established by pre—-existing rule or case authority expressly suggestive.Mentek v State,71 Ws. 2d 799238 N.w2d 752

applicableto midtrial rulings on the sfi€iency of the evidenceSmith v Massa
chusetts543 U.S. 462160 L. Ed. 2d 914125 S. Ct. 129 (2004).

TheGrady v Corbin“same conduct” test is overruled. United State3ixon,
509U.S. 688125 L. Ed. 2d 551993).

Thedouble jeopardy clause precludesdgbgernment from relitigating any issue
thatwas necessarily decided by a jsrgcquittal in a prior trial. Consideration of
hungcounts has no place in the issue—preclusion analysigleftify what a jury
necessarilydetermined atrial, courts should scrutinize a jusydecisions, not its
failuresto decide. A jung verdict of acquittal represents the commusitgllec
tive judgment regarding all the evidence anguanents presented to iThus, if
therewas a critical issue of ultimate fact in all ajs, a jury verdict that necessar

The fact that the accused, who demanded a jury trial, received a substantially
greatersentence than an accomplice who pleaded guilty does not constitute punish
mentfor exercising the right to a jury trial or a denial of either due process or equal
protection. Drinkwater v State,73 Ws. 2d 674245 N.W2d 664

Improperremarks by a prosecutor are not necessarily prejudicial abjec
tionsare promptly made and sustained and curative instructions and admonitions
are given by the court. HoppeState,74 Wis. 2d 107246 N.W2d 122(1976).

Personcommitted under ch. 97&re entitled to periodic review hearings that
afford the same minimal requirements of due process as parole determinations.
Habeascorpus is an appropriate remedytate ex rel. 8rry v. Schubert74 Ws.
2d 487, 247 N.w2d 109
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A sentencing judge does not deny due process by considering pending criminal
chargesn imposing a sentence. HandeBtate,74 Ws. 2d 699247 N.w2d 711.

Due process requires thatpaosecutor voluntarily disclose highly exculpatory
evidencethat would raise seasonable doubt when none existed before. Ruiz v
State,75 Wis. 2d 230249 N.W2d 277

Thetrial court did not err in refusing to grant a mistrial when police reports
cerningan unrelated pending clger against the defendant and the defenslant’
mentalhistory were accidentally sent to the jury room. Johns&tate,75 Wis.
2d 344 249 N.w2d 593

Thedefendant received a fathough not perfect, trial when a prosecution wit
nessattempted to ingratiate himself with the jury priotrial and another prosecu
tion witness violated a sequestration ordiiybeg v. State,75 Wis. 2d 400249
N.W.2d 524

The defendans refusal toname accomplices was properly considered by the
sentencingudge. Because the defendaatl pleaded guilty to a crime, self-in
crimination would not have resulted from the requested cooperation. Halmes v
State,76 Ws. 2d 259251 N.w2d 56

A parole revocation hearing is not part of a criminal prosecution and thus the full
panoplyof rights, includingMirandawarnings and the exclusionary rule, are not
applicable. State ex rel. StruzikDHSS,77 Wis. 2d 216252 N.W2d 660

Due process does not require that a person know with certainty which crime,
amongseveral, the person is committing, at least until the prosecution exéises
chargingdiscretion. Harris.\State,78 Ws. 2d 357254 N.W2d 291

Thedueprocess rationale @foyle v Ohig 426 U.S. 610is limited to prosecuto
rial use of a defendants’ custodial interrogation silence to impeach exculpatory
statementsnade during trial. Rudolph 8tate,78 Ws. 2d 435254 N.W2d 471

ART. I, §8, WISCONSIN CONSTITUTION

Lineupand in—court identifications of a defendant may be suppressedfastthe
of an illegal arrest undeppropriate circumstances. Stat®alker, 154 Wis. 2d
158 453 N.w2d 127(1990).

A comment duringlosing agument on the defendasittourtroom demeanor
whenevidence of the demeanor was adduced during trial did not violate the 5th
amendment.State vNorwood,161 Ws. 2d 676468 N.W2d 741(Ct. App. 1991).

Evidencefavorable to the defendant must be disclosed if there is a “reasonable
probability” that disclosure would have resulted in dedént trial outcome. State
v. Garrity, 161 Wis. 2d 842469 N.w2d 219(Ct. App. 1991).

Whenprior convictions are used to enhance a minimum peialtateral attack
of the prior convictions mudie allowed. State.\Baker 165 Ws. 2d 42 477
N.W.2d 292 (Ct. App. 1991).

The defensef outrageous governmental conduct arises when the government
violates a specific constitutional right and was itself so enmeshed in the criminal
activity that prosecution of the defendant would be repugnant to the criminal justice
system. State vHyndman,170 Wis. 2d 198488 N.Ww2d 111 (Ct. App. 1992).

Whenthe agument of the defense invited and provoked an otherwise improper
remarkby the prosecutpthe question is whethemlken in context, the “invited
remark” unfairly prejudiced the defendant. Staté\olff, 171 Wis. 2d 161491
N.W.2d 498 (Ct. App. 1992).

Due process is not violated when a burden of production is ptatétke defend
antto come forward with some evidence of a negative defense. Seaity171
Wis. 2d 627 492 N.W2d 633(Ct. App. 1992).

To sustain aonviction when alternative methods of proof resting updardifit
evidentiaryfacts are presented to the juhe evidence must be Baient to convict
beyonda reasonable doubt upon both of the alternative modes of proof. State v

Due process does not require that a John Doe witness be advised of the naturé-nambers173 Ws. 2d 237496 N.W2d 191(Ct. App. 1992).

of the proceeding or that thétness is a “tayet” of the investigation. y&n v State,
79 Wis. 2d 83255 N.w2d 910

The due process requirements an administrative body must provide itvhen
imposegegulatory or remedial sanctions upon conduct that is also subject to crimi
nal punishmenare discussed. Layton School of Art & DesighMERC,82 Wis.
2d 324 262 N.w2d 218

Theright to a fair trial does not entitle the defendant to inspect the entire file of
the prosecutarState ex rel. ynch v County Ct82 Wis. 2d 454262 N.w2d 773

Underthe “totality of circumstances” test, lineup and in—cadentifications
wereproperly admittedalthough an earlier photographic identification was unnec
essarilysuggestive. Simos $tate 33 Wis. 2d 251265 N.W2d 278(1978).

A deliberate failure to object to prejudicial evidence at trial constituteslang
waiver. Murray v State83 Ws. 2d 621266 N.W2d 288(1978).

Thetest to determine if the denial of a continuance acted to deny the defendant
of either due process tite efective right of counsel is discussed. Statéeliman,

86 Wis. 2d 459273 N.W2d 225(1979).

Theaccused hathe right to answer some questions aftélimndawarning and
thento reassert the privilege and breakadf questioning. Odell.\State 90 Ws.
2d 149 279 N.w2d 706(1979).

Trial courts do not have subject matter jurisdiction to convict defendants under
unconstitutionally vague statutes. Tiight to raise the issue on appeal cannot be
waived,regardless of a guilty ple&tate ex rel. Skinkis Freffert, 90 Wis. 2d 528
280N.W.2d 316(Ct. App. 1979).

A probatione's due process right to prompt revocation proceediagsnot trig
geredwhen the probationer was detained as the result of unrelated criminal pro
ceedi)ngs.State ex rel. Alvarez Lotter, 91 Wis. 2d 329283 N.W2d 408(Ct. App.
1979).

Beforethe “totality of circumstances” analysis is applied to confrontation identi
fication, it must first be determined whether police deliberately contrived the con
frontationbetween the witness and defendant. Statavshall,92 Wis. 2d 101
284N.W.2d 592(1979).

Due process requires that evidence reasonably support a finding of guilt beyond
areasonable doubt. StateStawicki,93 Wis. 2d 63286 N.W2d 612 (Ct. App.
1979).

An 8-month delay between the date of the allegéeheéand the filing of a
complaintdid not violate the defendastiue process rights. Stat®avis,95 Ws.
2d 55, 288 N.W2d 870(Ct. App. 1980).

Exculpatoryhearsay lacked assurances of trustworthiaess was properly
excluded. State vBrown,96 Wis. 2d 238291 N.W2d 528(1980).

Due process rights of a probationer at a hearing to modify probation are dis
cussed.State vHayes 173 Wis. 2d 439496 N.W2d 645(Ct. App. 1992).

The interval between an arrest and an initial appearance is never unreasonable
whenthe arrested suspect is already in the lawhylsical custody of the state.
Statev. Harris,174 Ws. 2d 367497 N.W2d 742(Ct. App. 1993).

The admissibility of an out—of-court identification rests on whether the proce
durewas impermissibly suggestive and whether under all the circumstances the
identificationwas reliable despite any suggestiveness. That another procedure
might have been better does not render the identification inadmissible. State v
Ledger,175 Ws. 2d 1.6, 499 N.W2d 199(Ct. App. 1993).

A defendant has a fundamental right to testify in his or her own behalf.eiV
of the right must be supported by a record of a knoaidyvoluntary waiverState
v. Wilson, 179 Wis. 2d 660508 N.W2d 44(Ct. App. 1993).

The good or bad faith of police @estroyingapparently exculpatory evidence
is irrelevant, but in the absence of bad faith, destruction of evidence that only pro
vides an avenue of investigation does not violate due process protections. State v
Greenwold, 181 Ws. 2d 881512 N.W2d 237(Ct. App. 1994).

Badfaith can only be shown if thefinlers were aware of the potentially exculpa
tory value of evidence they fail to preserve and ttiie@f acted with animusr
madea conscious &rt to suppress the evidence. Stat&reenwold189 Ws. 2d
59, 525 N.W2d 294(Ct. App. 1994).

An executory plea bgain is withoutconstitutional significance and a defendant
hasno right to require the performance of an executory agreeménipon entry
of aplea due process requires the defendapectations to be fulfilled. State v
Wills, 187 Wis. 2d 528523 N.W2d 569(Ct. App. 1994).

A prosecutds closing agument is impermissible whengbes beyond reason
ing drawn from the evidence and suggests that the verdict should be arrived at by
consideringother factors. Substantialiyisstating the law and appearing to speak
for the trial court was improper and required court intervention in the absence of
anobjection. State.Weuser191 Ws. 2d 131528 N.W2d 49(Ct. App. 1995).

Whetherthe interplay of legally correct instructions impermissibly mislgdya
is to be determined based on whether thereréasonable likelihood that a juror
wasmisled. State.\Lohmeier205 Ws. 2d 183556 N.W2d 90(1996),94-2187

Prosecutoriaiisconduct violates the due process right to a fair trial if it poisons
the entire atmospheref the trial. State.\Lettice,205 Ws. 2d 347556 N.W2d
376(Ct. App. 1996)96-0140

A criminal conviction cannot befafmed on the basis of a theory not presented
tothe jury State vWuIff, 207 Wis. 2d 144557 N.W2d 813(1997),94-3364

A defendant is denied due process when identification is derived from police

roceduresoimpermissibly suggestive as to give rise to a very substantiat likeli

L ) / . p
The use of an unsworn prior inconsistent statement of a witness as substantivehood of misidentification. ‘A suppression hearing is not always required when a

evidencedid not deprive the defendant of due processge\i State 96 Wis. 2d
372 291 N.W2d 838(1980).

An inmate in administrative confinememas a state—created interest protected
by due process in his eventual return to the general prison population. State ex rel
Irby v. Israel,100 Wis. 2d 41, 302 N.w2d 517(Ct. App. 1981).

Factorsthat the court should consider when the defendant recoeséstried
afterthe trial of a codefendant in order to secure testimotlyeo€odefendant are
discussed.State vAnastas107 Ws. 2d 270320 N.W2d 15(Ct. App. 1982).

A revocation of probation denied due process when there was a lack of notice
of the total extent and nature of the alleged violations of probation. State ex rel.
Thompsorv. Riveland, 109 Ws. 2d 580326 N.W2d 768(1982).

Continuedquestioning after the accused mentionedvtbed “attorney” was
prejudicialerror Harmless error is discussed. StatBillings, 110 Ws. 2d 661
329N.W.2d 192(1983).

Due process requires the state to preserve evidence that: 1) possesses exculp,

tory value apparent to the custodian; and 2) is of a nature that the defendant woulgy,

be unable to obtain comparable evidence by oteasonably available means.
Statev. Oinas,125 Ws. 2d 487373 N.W2d 463(Ct. App. 1985).

When2 statutes have identical criminal elements béemdifitpenalties, the state
does not deny equal protection or due proceshaging defendants with the more
seriouscrime. State VCissel,127 Ws. 2d 205378 N.W2d 691(1985).

If the state shows that delay in diiag an ofense committed bgn adult defend
antwhile still a juvenile was not wite manipulative intent, due process does not
requiredismissal. State Wlontgomery148 Ws. 2d 593436 N.W2d 303(1989).

defendantmoves to suppress identification, but must be considered on a case—
by-caseédasis. State.¥zarner207 Ws. 2d 520558 N.W2d 916(Ct. App. 1996),
96-0168
. Thereis no constitutional right to a sworn complaint in a criminal c&tate v
Zanelli,212 Wis. 2d 358569 N.W2d 301(Ct. App. 1997)96-2159

A defendant has a due process right to have the full benefit of a relied upon plea
bargain. The unintentional misstatement of a plea agreement, promptly rectified
by the eforts of both counsel, did not deny that right. Staténox,213 Wis. 2d
318 570 N.W2d 599(Ct. App. 1997)97-0682

The states use, as a witness, of an informant who purchased andllegedl
drugswhile making controlled drug buys for the state, in violation of her agreement
with the state, was not a violation of fundamental fairness that shocks the universal
justicesystem and did not constitute outrageous governmental conduct. .State v
Givens,217 Ws. 2d 180580 N.W2d 340(Ct. App. 1998)97-1248
Due process does nogquire that judges’ personal notes be made available to
igants. It is only the final reasoning process that judges are required to place on
erecord that is representative of the performarigedicial duties. State ¥an
knin, 217 Wis. 2d 200579 N.W2d 52(Ct. App. 1998)97-1498

The states failure to disclose that it took samples but failed to have them ana
lyzedaffected the defendasttight to fair trial because it prevented the defendant
from raising the issue of the reliability of the investigation and from challenging
the credibility of a withess who testified that the test had not pegiormed. State
v. DelReal,225 Ws. 2d 565593 N.W2d 461(Ct. App.1999)97-1480

Whendefense counsel has appeared for and represented the state in the same
casein which he or she later represents the defendant, and no objection was made
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ART. I, §8, WISCONSIN CONSTITUTION

attrial, to prove a violation of the right tofe€tive counsel, the defendamust
showthat counsel converted a potential conflict of interest into an aztoélict
by knowingly failing to disclose the attorneyformer prosecution of the defendant
or representing the defendant in a manner that adversegtef the defendast’
interests. State vLove,227 Ws. 2d 60594 N.W2d 806(1999),97-2336 See
alsoState vKalk, 2000 WI App 62234 Ws. 2d 98608 N.W2d 98 99-1164

A new rule of criminal procedure applies to all cases pending on direct review

11-12 Wis. Stats. 24

presumptiorthat the judge is free of biaso ®vercome this presumption thefer
dantmust show by a preponderance of the evidence that the juddads biased
annot that there is an appearance of bias or that the circumstance might lead one
to speculate that the judge is biased. Sta@Neill, 2003WI App 73 261 Ws.
2d 534 663 N.W2d 292 02-0808

Following the reversal of one of multiple convictions on multiplicity grousals
increasedsentence wagresumptively vindictive, in violation of the right to due

or that are not yet final that raised the issue that was subject to the change. Ther@rocess. In order to assure the absence of a vindictive nidtiseever a judge

is no retroactive application to cases in which the issue was not raised.. Biate v
cic, 229 Wis. 2d 119, 598 N.W2d 565(Ct. App. 1999)98-0909

Neithera presumption of prosecutor vindictiveness or actual vindictiveness was
foundwhen, following a mistrial resulting from a hung jutiye prosecutor filed
increasecthages and then fdred to accepa plea bagain requiring a guilty plea
to the original chages. Adding additional chges to obtain a guilty plea does no
morethan present the defendant with the alternative gfoiag trial orfacing
chargeson which the defendant is subject to prosecution. 8tdtehnson2000
WI 12, 232 Wis. 2d 679605 N.W2d 846 97-1360

imposesa more severe sentence upon a defendant after a new trial, the reasons for
doing so must dfrmatively appear and must be based on objective information
concerningidentifiable conduct on the part of the defendant occurring after the
time of the original sentencing proceedingtate vChurch,2003 WI 74262 Ws.
2d 678 665 N.W2d 141 01-3100

Coerciveconduct by a private person, absent éaym of state involvement, is
insufiicient to render a confession inadmissible on due pragessds. Involun
tary confession jurisprudence is entirely consistent with settled law requiring some
state action to support a claim of violation of the due process clausencbtmut

Whenan indigent defendant requests that the state furnish a free transcript of arageous behavior by a private party seeking to secure evidence agaifestdant

separaterial of a codefendant, the defendamist show that the transcript will be
valuableto him or her State vOswald,2000 WI App 3232 Ws. 2d 103606
N.W.2d 238 97-1219

The entry of a plea from jail by closed circuit while a violation of a statute,
doesnot violate due process absent a showing of coercion, threat, or other unfair
ness. State v Peters2000 WI App 154237 Ws. 2d 741 615 N.W2d 655
99-1940

A pretrial detainee, including the subject of an arrest, is entiitlegteive medi

cal attention. The scope of this due process protection is not specifically defined,

doesnot make that evidence inadmissible uritherdue process clause. State v
Moss,2003 WI App 239267 Wis. 2d 772672 N.W2d 125 03-0436

Thedefendans due process rights were violated when the investigating-detec
tive gave asentencing recommendation, written on police department letterhead
andforwardedby the court to the presentence investigation writer to assess and
evaluate that undermined the stadeplea bagained recommendation, infeft
breachinghe plea agreement. Statéatson,2003 WI App 253268 Wis. 2d 725
674N.W.2d 51 03-0251

Theright to testify must be exercised at the evidence-taking stagal.ofOnce

butis at least as great as the 8th amendment protection available to convieted pristhe evidence has be@fosed, whether to reopen for submission of additionat testi

oners. Robinson vCity of West Allis,2000 WI 126239 Ws. 2d 595619 N.W2d
692, 98-1211

mony is a matter left to the trial cowstdiscretion. A trial court must consider
whetherthe likely value of the defendastiestimony outweighthe potential for

While the subtleties of police practice in some cases necessitate an expert wit disruptionor prejudice in the proceedings, and if so whether the defendant has a

nessthere is no per se requirement that there be expert testimprovean exces
siveuse of force claim. Robinson@ity of West Allis,2000 WI 126239 Wis. 2d
595, 619 N.W2d 692 98-1211

reasonablexcuse for failing to present the testimony during his case-in—chief.
Statev. Arredondo2004WI App 7,269 Ws. 2d 369674 N.W2d 64702-2361
Whethera claimthat newly discovered evidence entitles a probation revokee to

A defendant is denied due process when identification evidence stems from aanevidentiary hearing to determine whether a new probation revocation hearing

pretrialprocedure that is so impermissibly suggestivéo give rise to a substantial
likelihood of irreparable misidentification. Whether an identification is impermis
sibleis decided on a case—by-case basis. Std&enton,2001 WI App 81243
Wis. 2d 54 625 N.W2d 923 00-1096

shouldbe conducted shall be governed by procedures analogous to those-in crimi
nal cases under s. 974.06. BookeBehwarz2004WI App 50 270 Ws. 2d 745
678N.W.2d 361 03-0217

In considering prosecutorial vindictiveness when gasare increased follow

Theclear and convincing evidence and close case rules do not apply in determin ing a successfidppealwhether the defendant is facing fetifchages arising out

ing a breaclof a plea agreement. Historical facts are reviewed with a clearly erro
neousstandard and whether the statebnduct was a substantial and material
breachis a question of lawState vWilliams, 2002 WI 1, 249 Wis. 2d 492637
N.W.2d 733 00-0535

A prosecutor is not required to enthusiastically advocate fogaibad for sen
tenceand may inform theourt about the character of the defendant, even if it is
negative. The prosecutor may not personalize informagicesented in a way that
indicatesthat the prosecutor has second thoughts about the agreement. \8iate v
liams, 2002 WI 1, 249 Wis. 2d 492637 N.W2d 733 00-0535

of a single incident is important. The concern is that the defendant will be discour
agedfrom exercising his or her right to appeal because of fear the state will retaliate
by substituting a more serious carfor the original one on retrial. That concern
doesnot come into play when the new des stem frona separate incident. State
v. Williams, 2004 WI App 56270 Wis. 2d 761677 N.W2d 691 03-0603
Evidenceobtained froman out-of-court showup is inherently suggestive and
will not be admissible unless, based on the totality of the circumstances, the proce
durewas necessaryA showup will not be necessathowevey unless the police
lackedprobable cause to make an arresiasra result of other exigent circum

Due process demands that a conviction not be based on unreliable evidencestancescould not have conducted a lineupphioto array State vDubose2005

obtainedthrough coerced witness statements resulting from egregious poliee prac
tices. There are several factors to consider in determining whether police miscon

WI 126 285 Ws. 2d 143699 N.W2d 582 03-1690
A deaf defendant who was shackled during trial and sentencing had the burden

ductis so egregious that it produces statements that are unreliable as a matter of lavio show that he in fact was unalbtecommunicate, not that he theoretically might

and must be suppressed. Stateamuel2002 WI 34252 Wis. 2d 26643N.W.2d
423 99-2587

Althoughthere is no place in a criminatosecution for gratuitous references to
race,the state may properly refer to race when it is relevant to the defendant’
motive. A racial remark is improper if it is intentionally injected into volatile-pro
ceedingsvhen theprosecutor has tgeted the defendastethnic origin for empha
sisin an attempt to appeal to the jugprejudices. State €hu,2002 WI App 98
253Wis. 2d 666643 N.W2d 878 01-1934

Casesaddressing the pretrial destruction of evidence and a defendaatpre
cessrights apply to posttrial destruction as well. A defendathtie processghts

havehad such difculty. State vRuss2006 WI App 9289 Wis. 2d 65709 N.W2d
483 04-2869

Dubosedoes not directly contraases involving identification evidence derived
from accidental confrontations resulting in spontaneous identificatidosever
in light of developments sincesttime,Marshall, 92 Ws. 2d 101 a case in which
the court determined that identification evidence need not be scrutinized for a due
processviolation unless the identification occurs as paragfolice procedure
directedtoward obtaining identification evidence, does not necessarily resolve all
suchcases. The circuit court still has a limited gate—keeping function to exclude
such evidence under s. 904.03. Statdill, 2006 WI 52, 290 Wis. 2d 595714

areviolated by the destruction of evidence: 1) if the evidence destroyed was appar N.W.2d 194 04-2936

ently exculpatory and of such a nature that the defemdzuit be unable to obtain
comparableevidence by other reasonable means; or 2) if the evidence was poten
tially exculpatory and was destroyed in bad faith. StaRarker2002 WI App
159 256 Wis. 2d 154647 N.w2d 430 01-2721

A trial court did not erroneously exercise its discretion in denying the-defen

Whenanalyzing a judicial bias claim, there is a rebutt@bésumption that the
judgewas fair impartial, and capable of ignoring any biasing influences. taste
for biascomprises two inquiries, one subjective and one objective, either of which
canviolate a defendarst’due process right to an impartial judge. Actual bias on
the part of the decision maker meets the objective test. The appearance of partiality

dant’srequest that his alibi witnesses be allowed to testify in street clothes rather canalso ofend due process. Every procedure that woutker af possible tempta

thanjail attire due to the ditulty associated with having the in—custody witnesses

tion to the average person as a judge not to hold the balance niceacttaue

brought to the courtroom while keeping them separate, because allowing the cloth betweerthe state and the accused, denies the latter due process 8fdewGud

ing changes would create security risksd because the witnesses had prior con
victionsthat the jury would hear about anywe§tate vReed 2002 WI App 209
256 Wis. 2d. 1019650 N.W2d 85501-2973

geon,2006 WI App 143295 Wis. 2d 189720 N.W2d 114, 05-1528
Absenta pervasive and perverse animugidge may assess a case and potential
arguments based on what he or she knows from the case in the course of tee judge’

Whenan attorney represents a party in a matter in which the adverse party is thatjudicial responsibilities. Opinions formed by the judge on the basis of facts

attorney’sformer client, the attorney will be disqualified if the subject matter of the

introducedor events occurring ithe course of current proceedings, or of prior pro

two representations are substantially related such that the lawyer could haveceedings, do not constitute a basis for a bias or partiality motion unless they display

obtainedconfidential information in the first representation tvauld have been
relevantin the second. This test applies in a crimseiial representation case

adeep-seated favoritism or antagonism that would rfakgidgment impossible.
Statev. Rodriguez2006 WI App 163295 Ws. 2d 801722 N.Ww2d 13605-1265

whenthe defendant raises the issue prior to trial. The actual prejudice standard in  Dubosedid not alter the standafdr determining whether admission of an out—
Loveapplies when a defendant raises a conflict of interest objection after trial. State of-courtidentification from a photo array violates due process. $tBtew 2007

v. Tkacz,2002 WI App 281258 Wis. 2d 61, 654 N.W2d 37 02-0192

Neithera presumption of prosecutor vindictiveness or actual vindictiveness was
foundwhen, following reversal of a convictian appeal, the prosecutofetd
aless favorable plea agreement than had beeredfprior to the initiatrial. A
presumptiorof vindictiveness isimited to cases in which a realistic likelihood of
vindictivenessexists; a mere opportunity for vindictiveness is ifisight. To

WI App 213 305 Wis. 2d 641740 N.W2d 404 06-2522

UnderDubosea showupis necessary whenfafers lack other constitutional
meando obtain a suspestidentification. Howevewhen probable cause to arrest
exists,whether it is related to thefefise under investigation some other éénse,
officershave the constitutional means to detain the suspeceande an identifica
tion using a procedure that is less conducive to misidentification. Stistaw

establishactual vindictiveness, there must be objective evidence that a prosecutor rocki, 2008 WI App 23308 Ws. 2d 227746 N.W2d 509 06-2502
actedin order to punish the defendant for standing on his or her legal rights. State The admissibility ofan in—court identification following an inadmissible out-

v. Tkacz,2002 WI App 281258 Wis. 2d 61, 654 N.W2d 37 02-0192
Courtsemploy two tests to determine whetlaedefendans' due process right

to trial by an impartial judge is violated: 1) a subjective test based on thegudge’

own determination of his or her impartiality;and 2) an objective test that asks

of-courtidentification depends on whether the evidence has been come at by
exploitationof that illegality or instead by meansfiiéntly distinguishable to be
purged of the primary taint. dTbe admissible, the in—court identification must rest
onan independent recollection of the witnessitial encounter with the suspect.

whetherobjective facts show actual bias. In applying the objective test, there is a Statev. Nawrocki, 2008 WI App23, 308 Ws. 2d 227746 N.W2d 509 06-2502
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Whenthe prosecutor goes beyond reasoning from the evidence to a conclusionWasmarnv. U.S.468 U.S. 5591984). See alsBexas vMcCullough475 U.S. 134
of guilt and instead suggests that the jury arrive at a verdict by considering factors (1986).
otherthan the evidence, tistatements are impermissible. Improper comments do Whenan indigent defendastsanity at the time of committing a murder was seri

notnecessarily give rise to a due process violation. For prdgess violation, the ouslyin question, due process required access to a psychaitishe assistance

courtmust ask whether the statements so infected the trial with unfaimess as tonecessaryo prepare an fdctive defense based on tmental condition. Ake.v

makethe resulting conviction a denial of due process. Std@gensen2008 WI OklahomaA70 U.S. 641985).

60, 310 Wis. 2d 138754 N.W2d 77 06-1847 ) A prosecutds use of a defendastpostarrest, posttirandawarnings silence
Dueprocess requires that vindictiveness against a defefuitdmtving success asevidence of the defendasmianity violated the due process clausinwright

fully attacked his or her first conviction must play no part in the senteceed . Greenfield474 U.S. 2841986).

aftera new trial. Whenever a judge imposes a more severe sentence upon-a defency :

. ; ) - Coercivepolice activity is a necessary predicatatfinding that a confession
atalra et e s o g st o el e R o e e oces Cairecs
SupremeCourt has found it necessary to presume an improper vindibtiee. oAnr:je fy, d : h d-'( 'eei). f an o . itled
This presumption also applies when a defendant is resentenced following a suc . eren anlt who eh“' gm:i[r;its 0 af:j nsefls em'ﬁ.eh to an entr?é)rpegt
cessfulattackon an invalid sentence. Howeyvtite presumption stands only when |nstruct|ona?vl or;‘g as tUer_e '3 : ent gg'ueg(’% rlognggé"’ Ich a jury could Tin
areasonable likelihood of vindictiveness exists. A sewtence that is longer than ~ €ntrapment.Mathews vUnited States85 U.S. 5§1988).

theoriginal sentence, wheniiplements the original dispositional scheme, isnot ~Unlessthe defendant shows bad faith on the part of law enforcement, failure to
taintedby vindictiveness. State 8turdivant2009WI App 5, 316 Ws. 2d 197 preservepotentially useful evidence does not violate due process. Arizona v
763N.W.2d 185 07-2508 Youngblood 488 U.S. 51102 L. Ed. 2d 2811988).

Thereis not an exclusive possession requirement as an element of the-due pro  New constitutional rules announcedtbye U.S. Supreme Court that place-cer
cesstest when apparently exculpatory evidence is not preserved by the state. In thisi@in kinds of primary individual conduct beyond the power of the states o pro
casewhile the physical evidence, cell phones, was solely within thesspatsses scribe,as well as water-shed rules of criminal procedure, must be appkdid in
sion, the concomitant electronic voicemail evidence was stored elsewhere and futuretrials, all cases pending on direct reviewd all federal habeas corpus-pro
couldhave been accessed by both the state and the defense until it was destroyegeedings.All other new rules of criminal procedure must be appfidfture trials
by the phone service provider in thermal course of business. Given the facts of = andincases pending on direct revidout may not provide the basis for a federal
this case, howeveit was reasonable for the defendant to expect that the state would Collateralattack on a state—court conviction. These rules do not constrain the
preservahe voicemail recordings. StateHuggett2010 WI App 69324 Wis. 2d authorityof state courts to give broadefeet to new rules of criminal procedure.
786, 783 N.W2d 67509-1684 Danforthv. Minnesotap52 U.S. 264128 S. Ct. 1029169L. Ed. 2d 859{2008)

A defendant has a constitutional due process right not to be sentenced on the Althoughthe state is obliged to prosecutéh earnestness and vigaris as
basisof race or genderThe defendant has has the burden to prove that the circuit Muchits duty to refrain from improper methods calculated to produce a wrongful
courtactuallyrelied on race or gender in imposing its sentence. The standard of Convictionas it is to usevery legitimate means to bring about a just one. Aecord
proofis clear and convincing evidence. The defendant must provide eviderce indi ingly, when the state withholds from a defendant evidence that is material to the

catingthat it is highly probable or reasonably certain that the circuit eotually defendans guilt or punishment, it violates the right to due process of Ew
reliedon race or gender when imposing its sentenceeagonable observer test ~ denceis material when there is a reasonable probability that, had the evidence been
is rejected. State.\Harris, 2010 WI 79 326 Ws. 2d 685 786 N.W2d 409 disclosedthe result of the proceeding would have beefedifit. Evidence that
08-0810 ' is material to guilt will ofterbe material for sentencing purposes as well; the con

In order to establish that the state violated his or her due process rights by Verseis not aways true, howeve€one vBell, 556 U.S. 449129 S. Ct. 176973
destroyingapparently exculpatory evidence, the defendant must demonstrate that: L. Ed. 2d 701(2009). ) ) .
1) the evidence destroyed possessed an exculpatory value that was apparent to_I N€ fallibility of eyewitness evidence does not, without the tairitrgfroper )
thosewho had custody of the evidence before the evidence was destroyed; and 2)Stateconduct, warrant a due process rule requiring a trial court to screen such evi
the evidence is of such a nature thatdatendants unable to obtain comparable dencefor reliability before allowing théury to assess its creditworthiness. Perry
evidenceby other reasonably available means. The mere possibility that evidence V- New Hampshire, 564 U. S. _181 L. Ed. 2d 694132 S. Ct. 71§2012).
of a bullethaving been lodged in a destroyed van after a detective thoroughly _ Revocation of probation without a hearingaigenial of due process. Hahn v
examinedhe van and specifically looked for just such a bullet or bullet strike did~ Burke,430 F2d 100
not support theugument that the vasi'purported exculpatory value was apparent. Pretrial publicity; the Milwaukee 14. 1970 WLR 209.
St?ll_tﬁ\/- Mkl)JIr']fqr(ttZOlto Wllﬁ%P168d3?0r¥VS- 2(31 5;12795‘:&?2(1 .2t6ﬁ|09-2t658 4 Due process; revocation of a juversl@arole. Sarosiek, 1973 WLR 954,

e public interest would be unduly harmed if the equitably estoppe

from prosecuting criminal chges. There is a compelling sociatakrest in con HABEAS CORPUS AND BAIL
victing and punishing criminal ténders. On balance, the public interests at stake Habeascorpus is a proper remedy with which to challetigepersonal jurisdic
will always outweigh any potential injustice to a criminal defendant where he or tion of a trial court over a criminal defendant and to challenge a ruling on a motion

sheseeks to evade prosecution via equitable estoppel. Sttsgs M. Drown, to suppress evidence wheanstitutional issues are involved. State ex relr-W
2011 WI App 53 332 Ws. 2d 765797 N.W2d 919 10-1303 renderv. Kenosha County C&7 Ws. 2d 333227 N.W2d 450

A defendant has no due process right to proof beyond a reasonable doubt of ele  The scope of inquiry in extradition habeas corpus cases is discussed.. Biate v
mentsnot necessary to constitute the crime ghdrincluding elements errone ter74 Ws. 2d 227246 N.W2d 552
ously or unnecessarily chged to the jury The evidence is measured agathst Relief under habeas corpus is not limited to the release of the person confined.
actualelements of the chged ofense and not an incorrect jury instruction that  State ex rel. Memmel Wiundy, 75 Wis. 2d 276249 N.W2d 573
requiresan unnecessary factual finding. StatBeamon2011 WI' App 131 336 Applicationof bail posted by third parties to the defendafites was not uncen
Wis. 2d 438804 N.W2d 706 10-2003 stitutional. State viglesias,185 Ws. 2d 118, 517 N.W2d 175(1994).

When the complaint and information incorrectly stated that a mandatory mini ™A’ jefendant prejudicial deprivation of appellate counsel, be it the faufief
mumsentence of five years in prison was required upon conviction and throughout atorneyor the appellate court, is properly remedied by a petition for habeas corpus
the entire proceedings the circuit court, the state, andéfiendant and defense in the Supreme Court. State ex rel. Fuent&@ourt of Appeals225 Ws. 2d 446

counselll thought that a five—year mandatenjnimum applied, the errorfatted 593N.W.2d 48(1999),98-1534
the entire framework within which the defendant was prosecuted. The error ~"a question of statutory interpretatiaray be considered on a writ of habeas cor
affectedthe states chaging decision, the defendasiplea decision, communica pusonly if noncompliance with the statute at issue resulted in the restraimg of

tionsand negotiations with state, and the circuit costisic assumptions as to the ~ petitiorier'sliberty in violation of the constitution or the cosrjurisdiction. State
defendant'sentence, violating the defendardue process right to be sentenced gy rel. Hager vMarten,226 Ws. 2d 687594 N.W2d 791(1999),97-3841

uponaccurate information. Stateravis,2012 WI App 46340 Ws. 2d 639813 As an extraordinary writ, habeas corpus is available to a petitioner only under
N.W.2¢_j 702, 11-0685 L . limited circumstances. A party muse restrained of his or her libertyust show
Denialof a change of venue due to local prejudice solely becauseeheei$ thatthe restraint was imposed by a body without jurisdiction or that the restraint
amisdemeanor is unconstitutional. Groppiisconsin 400 U.S. 505 wasimposed contrary to constitutional protections, and therst be no other ade
The retention of 10% of a partial bail deposit, with no penalty for release on quateremedy available in the lavHaas vMcReynolds2002 WI 43252 Wis. 2d
recognizancer when full bail is given, doasot violate equal protection require 133 643 N.W2d 771 00-2636
ments. Schilb v Kuebel,403 U.S. 357 SELF-INCRIMINATION AND CONFESSION

A defendant convicted of selling heroin supplied by undercover police was not

entrapped.Hampton vUnited States25 U.S. 484 Grantinga witness immunity and ordering him to answer questions does not vio

. . - X . late his constitutional rights. StateBlake,46 Ws. 2d 386175 N.w2d 210
leﬁonsmust provide inmates with a law library or legal advisers. Bounds v Althougha person may invoke the right against selfimination in a civil case
Smith,430 U.S. 817 . . - in order to protect himself in a subsequent criminal action, an inference against the
Due process was not denied when a prosecutor carried out a threat to reindict theperson'sinterestmay be drawn as a matter of law based upon an implied admission
defendanbn a more serious clarif the defendant did not plead guilty to the erigi  thata truthful answer would tend to prove that the witness had committed the crimi
nalchage. Bordenkircher.\Hayes434 U.S. 3571978). nal actor what might constitute a criminal act. MollayMolloy, 46 Wis. 2d 682
The plaintiff was not deprived of liberty without due process of law when 176N.W.2d 292
arrestecand detained pursuant to a lawful warrant, even though the police mistook A hearing to determine the voluntariness of a confession is not neos

theidentity of the plaintif. Baker v McCollan,443 U.S. 1371979). adefendant knowingly fails to object to the evidence for purposes of trial strategy
The sentencing judge properly considered the defersdagftisal to cooperate Police officers need not stop all questioning after a suseptests an attorney
with police by naming co—conspirators. Roberttmited States445 U.S.552 sincethe suspect can change his mind and volunteer a statement. Sh&iate v
(1980). 47 Wis. 2d 259177 N.W2d 88
Thefederal constitution does not prohibit electronic media coverage of a trial  The admission of evidence of the spending of money after glasyrdid not
overthe defendand’ objections. Chandler Florida,449 U.S. 56(q1981). unconstitutionallyrequire the defendant testify against himself in order to rebut
Due processdoes not require police to preserve breath samples in order to it. State vHeidelbach49 Ws. 2d 350182 N.W2d 497
introducebreath—analysis test results at trial. Californirembetta467 U.S. 479 Whenthe defendant volunteered an incriminatory statement outside the pres
(1984). enceof retained counsel, the statement was admissible. S@iaonian50 Wis.
After retrial andconviction following the defendast'successful appeal, sen 2d 574 185 N.w2d 289
tencing authority mayustify an increased sentence bfirafatively identifying Thereis no requirement that a hearing as to the voluntariness of a confession be

relevantconduct or eventthat occurred subsequent to the original sentencing. separatedhto 2 stages as to the circumstances leading up to it and then as to its con
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ART. I, §8, WISCONSIN CONSTITUTION

tent. The content oMirandawarnings is discussed. BohacheBtate 50 Ws.
2d 694 185 N.W2d 339

11-12 Wis. Stats. 26

A prosecutdis comment on thiailure of an alibi witness to come forward with
analibi story did not infringe on the defendaniight of silence State vHoffman,

Theamgument by the district attorney that certain evidence was uncontroverted 106Wis. 2d 185316 N.W2d 143(Ct. App. 1982).

does not amount to a comment on the defensi&ature to testify Bies v State,
53 Wis. 2d 322193 N.W2d 46

The defendansg silence both before and affdiranda warnings may not be
referredto at trial by the prosecution. Statéd=encl,109 Ws. 2d 224325 N.W2d

Questions of investigational versus custodial interrogation in relation to-a con 703(1982).

fession are discussed. MikulovskyState54 Ws. 2d 699196 N.W2d 748

Videotapef sobriety tests were properly admitted to show physical manifesta

A defendant who, believing he was seriously wounded, began to tell what hap tions of the defendant drivés intoxication. State.\Haefer 110 Wis. 2d 381328

penedand was giveMiranda warningswaived his rights when he continued to

N.W.2d 894 (Ct. App. 1982).

talk. Waiver need not be express when the record shows the defendant was con A John Doe subpoena requiring fieduction of income tax returns violated the

sciousand alert and said he understood his rights. St&terker55 Ws. 2d 131
197N.w.2d 742

The privilege against self-incrimination does not extend to the production of

corporaterecords by their custodian, evéiiough the records may tend to incemi
natethe custodian personallystate vBalistrieri,55 Ws. 2d 513201 N.w2d 18

self-incrimination right. B. M. VState113 Wis. 2d 183335 N.W2d 420(Ct. App.
1983).

A statement giveto police, withouMirandawarnings, while the accused was
in an emayency room that the accused was the driverfatal crash was admissi
ble. State vClappes117 Ws. 2d 277344 N.W2d 141(1984).

A defendant who waived counsel and who agreed to sign a confession admitting After a guilty plea the privilege against self-incrimination continues at least until

18 bumglaries in return for angreement that he would be prosecuted for only one,
couldnot claim that the confession was impropémuced. The state has the-bur
den of showing voluntariness beyond a reasonable doubt. Parfitates8 Wis.
2d 135 205 N.w2d 775

The administration of a blood or breathalyzer téges not violate the defen
dant’sdprivilege against self-incrimination. StateDriver, 59 Wis. 2d 35 207
N.W.2d 850

sentencing.State vMcConnohie 121 Wis. 2d 57 358 N.W2d 256(1984).

Whenthe defendant does not testify but presents his ogumaent to the jury
the prosecutor may caution the jury that the defendastidtementare not ew
dence. State vJohnson121 Wis. 2d 237358 N.W2d 824(Ct. App. 1984).

Whena relative of the accused contacted police and asked if anything could be
doneto help the accused, a subsequent confession elicited from the accused by the
relativewas inadmissible. Factors to be considered in determining when a civilian

Factorsto be considered in determining whether a confession is voluntary are becomesan agent of the police are discussed. Stadtee;122 Ws. 2d 266362

discussed.State vWallace,59 Wis. 2d 66207 N.W2d 855

A voluntary confession is neéndered inadmissible because the arrest was made

outsidethe statutory jurisdictional limits of the arrestin§jadr. State vEwald,63
Wis. 2d 165216 N.w2d 213

While Miranda does require thaipon exercise of the defendanfth amend
mentprivilege the interrogation must ceabtitanda does not explicitly state that

N.W.2d 149(1985).

Policehad no duty to inform a suspect during custodial interrogétatra law
yerretained by the suspexfamily was present. StateWanson136 Ws. 2d 195
401N.W.2d 771(1987).

Incriminatingstatements by an intoxicated defendant ugmleg medical treat
mentfor painful injuries was voluntary since thevas no dfrmative police mis

the defendant may not, after again being advised of his rights, be interrogated in the¢2nductcompelling the defendant to answer police questioning. St@lappes,

future. State vEstrada63 Ws. 2d 476217 N.W2d 359
Statementgiven to police withouMiranda warnings, while the defendants

injuredand in bed that he was the driver and had been drinking, while voluntary

were inadmissible since at that time accusatorial attention had focuskignon
Scalesv. State54 Wis. 2d 485219 N.W2d 286

Thevoluntariness of a confession mbstdetermined by examining all the-sur
roundingfacts under a totality of circumstances test. Brow@tate 64 Ws. 2d
581, 219 N.w2d 373

Requirementsf a claim of immunity are discussed. Statelall, 65Wis. 2d 18
221N.W.2d 806

Thevalidity of a juvenile confession is determined by an analysis dbthkty
of the circumstances surrounding the confession. pfésence of a parent, guard
ian, or attorney is not an absolute requirenfenthe juvenile to validly waive the

right to remain silent but only one of the factors to be considered in determining

voluntariness.Theriault v State 66 Ws. 2d 33223 N.W2d 850
A written confession is admissible in evidence, although it isigoed by the

136 Wis. 2d 222401 N.W2d 759(1987).

The“rescue doctrine” exception to tMirandarule is discussed. Statelun-
kel, 137 Wis. 2d 172404 N.W2d 69(Ct. App. 1987).

A probatione's answers to a probation agemjuestions are “compelled” and
may notbe used for any purpose in a criminal trial. StafEhempsonl142 Wis.
2d 821, 419 N.W2d 564(Ct. App. 1987).

The prosecution may comment on an accusede-Miranda silence when the
accusecklects to testify on his own behalf. StatSerenson143 Ws. 2d 226421
N.W.2d 77 (1988).

The“functional equivalent” of direct custodial interrogation is discussed. State
v. Cunningham144 Wis. 2d 272423 N.W2d 862(1988).

Theadmission of an involuntary or coerced confession is subject to the harmless
errortest. State.\Childs,146 Ws. 2d 1.6, 430 N.W2d 353(Ct. App. 1988).

Theuse ofGoodchildtestimony to impeach the defendaritial testimony does
notviolate the privilege against self-incrimination. Stat8chultz,152 Ws. 2d
408 448 N.W2d 424(1989).

defendantso long as the defendant has read the statement and adopted it as his 9 An unconstitutionally obtained confession may be admitted and aethie sole

herown. Kutchera vState 59 Wis. 2d 534230 N.W2d 750

Whenthe defendant claimed to understandMiimndarights but agreed to talk
to police without counsel because of a stated inability ftrdifa lawyey further
questioningoy police was improper and the resulteanfession was inadmissible.
Micale v. State,76 Wis. 2d 370251 N.w2d 458

Thestate may compel a probatiotgtestimony in a revocation proceeding if the
probationeiis first advised that the testimony will be inadmissibleriminal pre
ceedingsarising out of thealleged probation violation, except for purposes of
impeachmenor rebuttal. State.\Evans,77 Ws. 2d 225252 N.W2d 664

A volunteered confession made while in custody and prigitandawarnings
washeld to be admissible despéa earlier inadmissible statement in response to
custodialinterrogation. La&nder v State,77 Ws. 2d 383253 N.W2d 221

No restrictions of the 4th and 5th amendmegméeiude enforcement of an order
for handwriting exemplars directed by a presiding judgeJohn Doe proceeding.
Statev. Doe,78 Ws. 2d 161254 N.w2d 210

Due process does not require that a Johnulitreessbe advised of the nature
of the proceeding or that tétness is a “tayet” of the investigation. y&n v State,

79 Wis. 2d 83255 N.w2d 910

The defendang confessiorwas admissible although it was obtained through
custodialinterrogation following the defendastrequest for a lawyerLeachv.
State 83 Wis. 2d 199265 N.W2d 495(1978).

Whena “conversational” visit was net custodial interrogation, the defendant’
voluntarystatementvas admissible despite a lackMirandawarnings. State.v
Hockings,86 Ws. 2d 709273 N.W2d 339(1979).

A confession after a 28—hour post-arrest detention was admissibfgneyw
State,89 Wis. 2d 70277 N.W2d 849(1979).

Immunity for compelled testimony contrary to the 5th amendment privilege
extendgto juvenile court proceedings. State)\H.S90 Wis. 2d 613280 N.W2d
356(Ct. App. 1979).

The defendans voluntary statements were admissitlleimpeachment even
thoughthey were obtained in violation bfiranda. State vMendoza96 Ws. 2d
106,291 N.W2d 478(1980).

Whentheaccused cut bthe initial interrogation but was interrogated by another
officer 9 minutes later following fresMiranda warnings, the confession was
admissible. State vShafer, 96 Wis. 2d 531292 N.W2d 370(Ct. App. 1980).

asisfor a bindover at a preliminary examination. Statdeats,156 Ws. 2d 74
457 N.W.2d 299(1990).

Whena psychiatrist did not comply withliranda, the constitution does not
requireexclusion othe results of the interview with the defendant from the cempe
tencyphaseof the trial. State.\Lindh, 161 Wis. 2d 324468 N.W2d 168(1991).

Miranda does not require warning a suspect that he has the right to stop-answer
ing questions. State Mitchell, 167 Ws. 2d 672482 N.W2d 364(1992).

Miranda safeguards are not required when a suspect is simglgindybut are
requiredwhen the suspect in custody is subjected to interrogation. S@oellv
thard,171 Ws. 2d 573492 N.W2d 329(Ct. App. 1992).

A criminal defendant may be compelled to submit a voice sample consisting of
specificwords for purposes of identification. The woddsnot require a revelation
of the contents of the mind to impart an admission of or evidence of guilt- Com
mentingon a refusal to give a sample does not violate the right against self-incrimi
nation. State vHubanks173 Wis. 2d 1 496 N.W2d 96(Ct. App. 1992).

A waiver ofMiranda rights must be made knowingly and intelligendg well
as voluntarily A knowing and intelligent waiver mube shown by a preponder
anceof the evidence as determined fromaddojective assessment of the circum
stances.State vLee, 175 Ws. 2d 348499 N.W2d 258(Ct. App. 1993).

If police do not use coercive tactics, that a defendant isgoidgmedical treat
mentor experiencing pain is not determinative on the issue of voluntariness. State
v. Schambowl176 Ws. 2d 286 N.W.2d (Ct. App. 1993).

Whena defendant pleads guilty then appeals the denial of a suppression motion
unders. 971.31 (10), the harmless error rule may not be applied when a motion to
suppressvas erroneously denied. Staté®ounds]176 Ws. 2d 315N.W.2d (Ct.

App. 1993).

Miranda protections come into play when a reasonable pénstie defendarg’
position would consider himself to be in custo8yate vPounds176 Ws. 2d 315
N.W.2d (Ct. App. 1993).

Failureto giveMiranda warnings during telephone conversation initiated to
encouragehe defendard’surrender following an armedbbery police suspected
wascommitted by the defendant did not require suppression of admissions made
to the police. State.\Btearns178 Wis. 2d 845506 N.W2d 165(Ct. App.1993).

Routinebooking questions, such as the defendamtme and address, tlaaé
notintended to elicit incriminating responses exempted from the coverage of
Miranda. Miranda safeguards are applicable to questions asked during an arrest

By testifying as to his actions on the day a murder was committed, the defendantor concerning name and residence when the questions relate to an element of the
waivedhis self-incrimination privilege on cross—examination as to prior actions crime. State vStevens]181 Ws. 2d 410511 N.W.2d 591(1994).
related to the murder that were the subject of the pending prosecution. Neely v The defendans’ intoxicationfor purposes of motor vehicle statutes did not per

State 97 Ws. 2d 38292 N.W2d 859(1980).

Miranda warnings were unnecessary when dicef entered the defendasit’
homein the belief that the defendant might have killed his wife 4 days earliér
asked,'Where is your wife?” State Kraimer 99 Wis. 2d 306298 N.W2d 568
(1980).

sedemonstrate an inability to knowingly wailiranda rights. State vBeaver
181 Wis. 2d 959512 N.W2d 254(Ct. App. 1994).

Coercivepolice activity is a predicat® establishing involuntariness but does
not itself establish involuntariness. fdfer dissatisfaction with a defendat’
answersand statements by thefioér that cooperation would benefit the defendant
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is not coercion without a promise of lenienctate vDeets187 Ws. 2d 629523 A CHIPS proceeding is not a criminal proceeding within the meaning 6ttihe

N.W.2d 180(Ct. App. 1994). amendmentMirandawarnings are not required to be given to the CHIPS petition
A refusal toperforma field sobriety test is not testimony and not protected by ~ subject,even though the individual is in custody and subjednterrogation, in

the constitution. The refusal to submit to the test was properly admiteaddamce orderfor the subject statements the admissible. State Thomas J.\\213 Ws.

to determine probable cause for arrest for intoxicated operation of a motor vehicle. 2d 264 570 N.W2d 586(Ct. App. 1997)97-0506 )

Statev. Babbit,188 Ws. 2d 349525 N.W2d 102(Ct. App. 1994). Thatthe defendant is detainedartemporaryferry stop does not automatically

Edwardsv. Arizonarequires interrogation to cease oncguapect requests an meanMiranda warnings are not required. Whether the warnings are required
attorney. It does not prohibit questions designed to accommodate the request. dependon whether a reasonable person in the defersjamsition would have
Whenin response to being asked his attoragyme a suspect gave a name and  consideredimself or herself to be in custod$tate vGruen218 Ws. 2d 581582

thenstated that the person was not an attotheyinterrogating éiter was not pre N.W.2d 728(Ct. App. 1998)96-2588 .
vented from continuing interrogation. Statéagar190 Ws. 2d 423526 N.w2d _ Useof prearrest silence is barrédt is induced by governmental action. The
836 (Ct. App. 1994). right to silence was namplicated by a governmental employee defendastusal

to meet with his supervisors to discuss employment issues. The prosecution was

A forced confessioas a condition of probation does not violate the right against free to comment on that refusal. Statédams 221 Ws. 2d 1 584 N.W2d 695

self-incrimination. The constitution protects against the use of confessions in sub -
sequenctriminal prosecutions but does not protect against the use of those state (Ct. App. 1998)97-1926

mentsin a revocation proceeding. Stat®arrizales191 Ws. 2d 85528 N.w2d Thata police oficer intentionally withheld information that stad a warrant
29 (Ct. App. 1995). for the defendard’ arrest and intended to arrest him at some point was irrelevant

. to whether the defendant was in custedyen he made incriminating statements
A suspect reference to an attorney who had represented or is presently repre \ithout having receivetlirandawarnings. State.Wosher221 Ws. 2d 203584
sentingthe suspect ianother matter is not a request for counsel requiring the-cessa 24553 (Ct. App. 1998)97-3535

tion of questioning. State Jones192 Ws. 2d 78532 N.W2d 79(1995). Thereare 4 requirements that together trigger the privilege agtistncrimi

Therights to counsel and to remain silent are the defersdaati attorney not nation. The information sought must be: 1) incriminating; 2) perstnisle defen
requestedy thedefendant could not compel the police to end questioning by stat  dant;3) obtained by compulsion; and 4) testimonial or communicative in nature.
ing that no questioning was to take place outside his presence. . Statles]92 Discoveryof information not meeting these criteria is not barred. Sta&tevels,

Wis. 2d 78 532 N.W2d 79(1995). 221Wis. 2d 315585 N.W2d 602(Ct. App. 1998)97-3148

Oncegiven, it is not necessary to repeatMieandawarnings during an inves The applicationof the “fruit of the poisonous tree” doctrine to violations of
tigationof the same person for the same crime. Stalenes192 Ws. 2d 7§ 532 Mirandathat are not also violations of the 5th or 14th amendment is impréper
N.W.2d 79 (1995). failure to administeMiranda warnings that was unaccompanieyl any actual

While polygraph tests are inadmissible, post-polygraph interviews, found dis  coercionis insuficient to result in an imputation of taint to subsequent statements.
tinct both as to time and content from the examination that preceded them and theStatev. Armstrong,223 Ws. 2d 331588 N.W2d 606(1999),97-0925

statementsnade therein, are admissible. Statdohnson193 Wis. 2d 382535 Thestate must prove by a preponderance of the evidence that a confession was
Wis. 2d 441(Ct. App. 1995).See also State Greer2003 WI App 12, 265 Ws. voluntarily made. Whether a confession is true or false cannot play a part in deter
2d 463666 N.W2d 51801-2591and State.\Davis,2008 WI 71310 Ws. 2d 583 mining whether it was voluntaryA relevancy objection to questioning regarding
751N.W.2d 33206-1954 thetruthfulness of @onfession was diidient to preserve the issue for appeal. State

The privilege against self-incrimination extends beyond sentencing as long as V- Agnello,226 Wss. 2d 164593 N.W2d 427(1999),96-3406
adefendant has a real fear of further incrimination, as when an appeal is pending, If a statement secured by tpelice is voluntaryalthough in violation of
beforean appeal of right or plea withdrawal has expired, or when the defendant Miranda, it may be used to impeach the defendambnflicting testimony

intendsor is in the process of moving for sentenedification and shows a rea althoughit is inadmissible in the prosecutisase—in—chief. Whether the state
sonablechance of success. StatéAarks,194 Ws. 2d 79533 N.W2d 730(1995). mentis voluntary depends on whether it was compelleddsrcive means or
A defendant may selectively waitdiranda rights. Refusal to answepecific improperpolice practices, as indicated by the totality of¢meumstances. State

questiongloes not assert an overall right to to silence, if there is an unequivocal V- Frankiin,228 Wis. 2d 408596 N.W2d 855(Ct. App. 1999)98-2420
expressiorof selective invocation. State Wright, 196 Ws. 2d 149537 N.w2d Whena criminal defendant objects to testimony of his or her out-of-state
134 (Ct. App. 1995)94-3004 mentas incomplete or attempts to cross-examine the witness on additional parts
Whetherincriminating statements made following an illegal arrest are admissi \?\fh:arlﬁeﬁﬁéegj%?ttib;g? %O,E(r)tnrsngrsé rrgatijﬁe?j %rstégergo%agwgsestemgmrﬁsgard|ng
ble depends omvhether the statements were obtained by meafisienfly atte , P a for comp .
of the defendard’ statement are not inadmissible soleécause the defendant

nuatedfrom the illegal act. The factors to be considered are voluntariness, proxim B
ity of conductto the confession, the presence of intervening circumstances, and g:)%osi%gg)t tg%t_%sé'\,% State vAnderson230 Ws. 2d 121600 N.W2d 913(Ct.

Qagrafggg)f ghse_rgészcgmduct. StateTobias, 196 Ws. 2d 537538 N.W2d 843(Ct. Miranda warnings need not be given in the suspdatiguage of choice, but the
pp. 1995), . . warningsmust be given in a language in which sluspect is proficient enough to
_Theright to counsel undevliranda must be personally invoked by the suspect. o ynderstand the concepts that are involved in the warnings. Stdireisley

Simply retaining counsel is not an unequivocal statementthleasuspect wishes 2000WI App 13Q 237 Ws. 2d 358614 N.W2d 4§ 99-1374

to deal with the police only in thieresence of counsel. Stateboerper199 Ws. Whethera suspect knowingly and intelligently waiviiitanda rights is a sepa

2d216 544 N-WZd_423(1996)v94‘2791 o . rate inquiry fromF:Nhether thegs){atement W%s vgluntStyte vHindgsIeyZOOO Vsl
Once a suspect invokes the right to counsel, judieipliry into voluntariness App 13Q 237 Wis. 2d 358614 N.W2d 48§ 99-1374

is beside the point. Physical evidence derived from statements made in violation “\Whetheran interrogation that resumed afé@rinvocation of the right to remain

of the asserted right must be suppressed. Howevieence admitted in violation silentviolated the right against self-incrimination is analyzed based on whether:

of this rule is subject to a harmless error analysis. Stétaris,199 Ws. 2d 227 1) the original interrogation was promptly terminated; 2) it was resumed after a sig

544N.W.2d 545(1996),93-0730 nificant amount of time; 3Miranda warnings were given at the beginning of the
Prosecutiorcomments on a defendan€laimed lack of memory and subsequent  subsequerinterrogation; 4) a diérent oficer resumedhe questioning; and 5) the

silenceduring a police interview conducted shordfter the incident when the subsequeninterrogation was limitedo a diferent crime. These factors are not

defendantestified at length at trial on the same subject did not violate the right exclusively controlling, howeveand should not be woodenly applieStatev.
againstself-incrimination when the comments were intended to impeach the Badker,2001 WI App 27240 Ws. 2d 460623 N.W2d 142 99-2943

defendant’'sestimony and not to ask the jury to infer guilt from the defenslant’ Thereis an exception to thepplication ofMiranda for routine booking ques

silence. State v Wulff, 200 Wis. 2d 318 546 N.W2d 522 (Ct. App. 1996), tions. The questionmust be asked: 1) by an agency ordinarily involved in booking

95-1732 suspects2) during a true booking; and 3) shortly after the suspect is taken into cus
A suspecs declaration that he did not wish to speak to a specific poficerof tody. The test of whether questioning constitutesrrogation and is not covered

is not an invocation of the right to remain silent. Police adoption of “good cop/bad by the exception if in light of all the circumstances the police should have known
cop” roles did not render an interrogation coercive and its results inadmissible. thatthe question was reasonably likely to elicit an incriminating response. State

Statev. Owen,202 Wis. 2d 620551 N.W2d 50(Ct. App. 1996)95-2631 v. Bryant,2001 WI App 554241 V\_IS. 2d 554624 N.W2d 86500-0686

A suspecs silence, standing alone, is inficient to unambiguously invoke the Whenthe defendard’plea put his mental competency at issue and his attorney
right to remain silent. State Ross203 Ws. 2d 66 552 N.W2d 428(Ct. App. consentedo 2 competency examinations and had actual notice of them, the use of
1996),95-1671 thosereports during sentencintid not violate the right against self-incrimination.

A suspect statement to his mother during an arrest that she should call a lawyer Statev. Slagoski2001 Wi App 12, 244 Ws. 2d 49629 N.W2d 50 00-1586

wasnot an unequivocal statement that sispect wished to deal with the police If the defendant opens the door to government questioning by the defendant'

only in the presence of counsel. StatRedgers203 Ws. 2d 83552 N.W2d 123 ownremarks about post-arrest behavior or by defense casigselStioningthe
(Ct. App. 1996)95-2570 statemay use the defendasitsilence for the limited purpose of impeaching the

The suficiency ofMirandawarnings given by the police in a foreign language defendant'sestimony When defense counsel asked leading questions offihe of

n ; p ; cerwho conducted a podtiranda interview of the defendant that implied the
anda subsequent waiver of those rights may be challenged. If timely notice of the defendanhad actively genied the crime ched, the state was permittedQO clarify
challengeis given the state has the burden to produce evidence tadtsiidbe for that defendant had not answered all questions askerh. State vNielsen 2001
eignlanguage words reasonably conveyee rights and that waiver was know WI App 192 247 Ws. 2d 466634 N.W2d 325 00-3224
|(gglg6e)1r1e)(;11|_nltgl(lj|gently made. State Santiago206Wis. 2d 3 556 N.W2d 687 A defendant who érs expert testimony to show the lack of a psychological pro

o ) L . . file of a sex dender puts his or her mentstatus at issue and waives the right

Theprivilege against self-incrimination may be replaced by a grantrofinity, againstself-incrimination. A defendant who intertspresent such evidence may

which has the same scoped efect as the privilege itself. The immunity must-pro beordered to submit to a psychiatric evaluatigra state—selected expert. If after
tectagainst derivative use of compelled information that could lead to evidence that 5 exam bythe states expert the defendant foregoes the presentation of the testi

couldbe used in a criminal prosecution as welirdsrmation that could be used mony, the state is barred from introducing any evidence derived from the state—
directly. State vHall, 207 Ws. 2d 54557 N.W2d 778(1997),94-2848 ) sponsoredxam on the issue of guilt. StateDavis,2001 WI App 210247 Wis.
A defendans refusal to submit to a field sobriety test is not protected by the right 2d 917 634 N.w2d 922 00-2916
againstself-incrimination and is admissible as evidence. StafaNick, 210 Ws. A defendant can only be found not guitty reason of mental disease or defect
2d 427,565 N.W2d 245(Ct. App. 1997)96-3048 afteradmitting to the criminal conduct or being found guilty/hile the decision
Evidenceof why a defendant did not testify has no bearing on guilt or innocence, madein the responsibility phase is not criminal in nature, the mental responsibility
is not relevant, and is inadmissible. Statélguer212 Ws. 2d 58 567 N.W2d phaseremains a part of the criminal case in general and the defendant is entitled
638 (Ct. App. 1997)96-3594 to invoke the 5th amendmeat the mental responsibility phase without penalty
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ART. I, §8, WISCONSIN CONSTITUTION

Statev. Langenbach2001 WI App 222 247 Ws. 2d 933 634 N.W2d 916
01-0851

A suspect who is detained during the execution of a search warrant has not suf
fereda restraint on freedom of movemaefthe degree associated with a formal
arrestand is not in custody for purposedvbfanda. Handcufing after questioning
cannotoperate retroactively toreate custody for purposeshiranda as a reasen
able persons perception at the time of questioning cannot fectfd by later
police activity. State vGoetz,2001WI App 294 249 Ws. 2d 380638 N.W2d
386, 01-0954

If a suspect makes an ambiguougquivocal reference to counsel, the police
needneither cease questioning nor clarify the suspeetsirefor counsel, although
the latter will often be good police practice. Stat#ennings2002 WI 44252 Wis.
2d 228 647 N.W2d 142 00-1680

Thestandard for whether a person is in custody so as to rédinarda warn
ingsis whethera reasonable innocent person in the situation would believe he or
shewas in custody Stated dierently the standard is thebjective one of the rea

11-12 Wis. Stats. 28

courtmakes findings of historical fact based on the record. Stéteson,2004
WI 96, 282 Wis. 2d 629698 N.W2d 776 03-1444

All custodial interrogation of juveniles must be electronically recorded where
feasible,and without exception when questioning occurs at a place of detention.
Statev. Jerrell C.J2005 WI 105283 Ws. 2d 145699 N.W2d 110, 02-3423

Failureto call a juvenile suspestparents for the purposedspriving the juve
nile of the opportunity to receive advice and counsel will be considered streng evi
dencethat coercive tactics were used to elicit the incriminating statements, but the
call is not mandatory Statev. Jerrell C.J2005 WI 105 283 Ws. 2d 145699
N.W.2d 110, 02-3423

DespitePatane 542 U.S. 63pevidence obtained as a direct result of an inten
tional violation ofMiranda is inadmissible under Article |, s. 8, of thasabnsin
Constitution. State v Knapp,2005 WI 127 285 Ws. 2d 86 700 N.W2d 899
00-2590

Whena request to remain silent is ambiguous, police need not endeavor to clarify
the suspecs request. A suspeststatement, “I dob’know if | should speak to

sonableperson, not the subjective one of the suspect in the particular case, who mayyou,” was insuficient to unambiguously invoke the rightriemain silent. State v
assumehe or she is being arrested because he or she knows there are grounds fddassel 2005 WI App 80280 Ws. 2d 637696 N.W2d 270 04-1824

anarrest. State.\Morgan,2002 WI App 124254 Ws. 2d 602648 N.W2d 23
01-2148

The right against self-incrimination survives conviction and remains active
while a direct appeal is pendind\ probationer may be compelled to answer self-
incriminatingquestions from a probation or paraigent, or sdér revocation for
refusingto do so, only if there is a grant of immunity rendering the testimony inad
missiblein a criminal prosecution. State ex retd’v Schwarz2002 WI App 127
257 Wis. 2d 40 654 N.W2d 438 00-1635

Theclear rule governing the 6th amendment rightdonsel is that once adver
sarialjudicial proceedings have commenced, the accused has a right to legal repre
sentationwhen subject tstate interrogation. At the onset of post—geapolice

Thata lawyer who, while present during questioning, instructeéhteerogat
ing officer notto read théVliranda warnings and told his client that if the warnings
were not given, whatever he said could not be used in court did not relievé-the of
cerfrom the duty to read the warnings. StatReckette2005 WI App 205287
Wis. 2d 257 704 N.W2d 382 04-2731

A two-pronged subjective/objective test is applicable for determinivegher
asa matter of lawa police dicer’s statements given in a criminal investigation are
coercedand involuntaryand therefore subject to suppression. In order for-state
mentsto be considered didiently compelled such that immunity attacheppéice
officer must subjectively believe he or she willfired for asserting the privilege
againstself-incrimination, and that belief must be objectively reasonable. State v

interrogationsthe accused must be made aware that the adversarial process haBrockdorf,2006 WI 76291 Ws. 2d 635717 N.W2d 65704-1519 See also State

begunand that her she can request the assistance of counsel at the interrogations.

Statev. Anson,2002 WI App 270258 Wis. 2d 433654 N.W2d 48 01-2907

Mirandawarnings need only be administered to individuals who are subjected
to custodial interrogation. An fiéer’'s words and conduct in responding to the
defendant'squestions regarding the evidence against the defendant was not
interrogation. State vFischey2003 WI App 5259 Wis. 2d 799656 N.W2d 503
02-0147

Policeconduct does not need to be egregimusutrageous in order to be coer
cive. Subtle pressures are considered to be coercive ietemed the defendast’

v. McPike,2009 WI App 166322 Ws. 2d 561776 N.W2d 617 08-3037

Whena defendant seeks to exclude prior statements based upon his or her 5th
amendmenprivilege, he or she must first establish &t statements at issue are
1) testimonial; 2) compelled; and 3) incriminatingtate vMark,2006 WI 78292
Wis. 2d 1, 718 N.W2d 9Q 03-2068

Whendefense counsel prompted jurors to speculate that the deferadieged
cohortsdid not testify because they would not corroborate the accusations of an
undercovepfficer, the prosecutor fairly suggested that the pair had the right not
testify in accordance with their 5th amendment right against self-incrimination.

ability to resist. Pressures that are not coercive in one set of circumstances may belt is not improper for a prosecutor to note that the defendant has the same subpoena

coercivein another set of circumstances. Statdappe2003 WI 43261 Ws. 2d
294,661 N.W2d 407 00-1886

A Miranda—-Goodchilchearing to determineoluntariness of confessions is an
evidentiaryhearing for the partiedt is not a soliloquy for the court. The court must
not permit itself to become a witness or an advocate for one padgfendant does
notreceive a full and fair evidentiary hearing when the role of the prosecutor is
playedby the judge and the prosecutor is reduced to a bystabidee vJiles2003
WI 66, 262 Wis. 2d 457663 N.W2d 798 02-0153

Policemisrepresentation isot so inherently coercive that it renders a statement
inadmissible; ratheit is simply one factor to consider out of the totality of the cir
cumstancesState vTriggs,2003 WI App 91264 Ws. 2d 861663 N.W2d 396
02-0447

Coercive conduct by a private person, absentctaign of state involvement, is
insufficient to render a confession inadmissible on due pr ds. Involun
tary confession jurisprudence is entirely consistent with settled law requiring some
state action to support a claim of violation of the due process clausenobteut
rageous behavior by a private party seeking to secure evidence agaifestdant
doesnot make that evidence inadmissible unitherdue process clause. State v
Moss,2003 WI App 239267 Wis. 2d 772672 N.W2d 125 03-0436

Thatthe defendant was handfed to a ring on a wall foall breaks between
interrogationsvas notcoercive in and of itself. StateAgnello,2004 WI App 2
269Wis. 2d 260674 N.W2d 594 02-2599

Relay questioning implies that dérent interrogators relieve each other in an
effort to put unremitting pressure on a susp&tthen over a 12—hour period there
werebreaks during and betwe8rinterrogation sessions with 3 interrogation teams
andat least one of the changes in interrogation teams was dughift change,
therewas no impermissible relay questioning excessively long isolation or
interrogation. State vAgnello,2004 WI App 2269 Ws. 2d 260674 N.W2d 594
02-2599

A convicted defendant was not entitledM@anda warnings prior to a court—or
deredpresentence investigation when the defendaulmission to the crime given
in the investigatiorafter denying the crime at trial was later used in a perjury pro
secutionagainst the defendant when the interview veagine and was not cen
ductedwhile the defendarg’jeopardy was still in doubt. StateJimmie R.R2004
WI App 168 276 Ws. 2d 447688 N.W2d 1 02-1771

Neitherthe text nor the spiriof the 5th amendment confers a privilege to lie.
Properinvocation of the privilege against compulsory self-incrimination allows a
witnessto remain silent, but not to swear falsélyp matter how illusory the right

powersas the government, particularly when done in response to a defendant’
argumentbout the prosecutarfailure to call specific witness. StateJaimes,
2006WI App 93 292 Wis. 2d 656715 N.W2d 669 05-1511

Underthe totality of the circumstances of this case, that it was not necessary for
a prosecutor interviewing the defendant to formally re-advisddfemdant of his
Mirandarights when it was undisputed that the defendiadtbeen advised of his
rightsthe day before, and tuearly indicated to the prosecutor in hefiaef that
heremembered those rights and understood those rightsheredore the state
mentthe defendant made to the prosecutor was admissible. SBaekstrom,
2006 WI App 114, 293 Wis. 2d 809718 N.W2d 246 05-1270

Pre—custodynvocation of the right to counsel was not an invocation of the right
to counsel undeMiranda and therefore the defendanénsuing post-Mirandized
inculpatorystatements made while undeing custodial interrogation did not need
to be suppressed. Stat&vamer2006 WI App 133294 Wis. 2d 780720N.W.2d
459 05-0105

Pre-Miranda silence may be used: 1) to impeach a defendant when he or she
testifies; or 2) substantively to suggest guilt. Once the defendant testifies, his or
herpre-Miranda silence may be used by the prosecufstate vMayo,2007 WI
78,301 Wis. 2d 642734 N.W2d 115, 04-1592

The corroboration rule is a common law rule thequires that a conviction of
acrimemay not be grounded on the admission or confessions of the accused alone.
Theremust be corroboration of a significant fact in ordeprioduce a confidence
in the truth of the confession. The significant fact need not independently establish
aspecific element of a crime. It is also unnecessary that the significant fact be par
ticular enough to independently link the defendant to the cridtete vBannister
2007WI 86, 302 Wis. 2d 158734 N.W2d 892 05-0767

Oncethe defendant initiated the topic of why he chose to remain silent and his
explanatiorput him in a better position than had he not mentionec#s®n, it was
not then fundamentally unfair for tiséate on cross—examination to attack the eredi
bility of that explanation. The suggestion of fabrication in cross—examination was
not fundamentally unfair and not the equivalent of asking the jury to infer guilt from
thedefendans silence. State Cockrell,2007 WI App 217306 Ws. 2d 52741
N.W.2d 267, 05-2672

UnderRoss a suspecs$’ claimed unequivocal invocation of the righremain
silentmust bepatent. Th&ossrule allows no room for an assertion that permits
eventhe possibility ofeasonable competing inferences. There is no invocation of
theright to remain silent if any reasonable competing inference cdrab®. State
v. Markwardt,2007 WI App 242306 Ws. 2d 420742 N.W2d 546 06-2871

to silence may seem to the defendant, that does not exert a form of pressure that Thefactthat an interrogating fi€er was at times confrontational and raised his

exoneratesan otherwise unlawful lie. StateReed2005 WI 53280 Wis. 2d 68
695N.W.2d 31503-1781

A prosecuting attorney ordinarily may not comment on an acsuded'siomot
to testify. There are circumstances, howewenen an accused opens the door to
ameasured response by the prosecuditgrney It may be proper for a prosecutor
to comment on an accussdailure to testify after the accussdccount of events
aregiven during opening statements but the accused later refuses to @iy
v. Moeck,2005 WI 57280 Wis. 2d 277695 N.W2d 783 03-0002

If a defendant takdke stand in order to overcome the impact of confessions ille
gally obtained and hence improperly introduced, his or her testimdainted by
the same illegality that rendered the confessions themselves inadmisElise.

voice was not improper police procedure and dad, by itself, establish police
coercion,nor did the length of the defendartustody nor her two—hour interroga
tion qualify as coercive or improper police conduct. sésh, it was improper to
considerthe defendarg’ personatharacteristics because consideration of personal
characteristicgs triggered only if there exists coercive police conduct against
which to balance themState vMarkwardt,2007 WI App 242306 Ws. 2d 420
742N.W.2d 546 06-2871

Factorsto consider in determining if a suspedieedom to act is restricted to
a degree associated with formal arrest so Maanda warnings areequired,
include the suspect’ freedom to leave, the purpose, place, and length of the
interrogationand the degree of restraint. Degree of restiaghides, the manner

statehas the burden to prove beyond a reasonable doubt that its use of the unlawin which the suspect is restrained, the number fidest involved and whether:

fully obtained statements did not induce the defersiéggtimony Because the
ultimateconclusion as to whether the defendant was impelled to testify is a question
of constitutional fact, the circuit coumay not hold an evidentiary hearing when
makingthe determination.The hearing Is a paper review during which a circuit

1) the suspect is handéedl; 2) a weapon is drawn; 3) a frisk is performed; 4) the
suspectis moved to another location; and 5) questioning took placepuliee
vehicle. State vTorkelson, 2007 WI App 272306 Ws. 2d 673743 N.W2d 511,
07-0636
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29 09-10 Wis. Stats. ART. I, §8, WISCONSIN CONSTITUTION

Under eithera standard requiring only that a suspect be in custody when the for “effortless.” Although the police fifer may not have been capable of reeord

requesftor counsel is made or a standard requiringititatrogation be imminent ing the initial conversation while in a squad,gathing prevented thefafer from

or impending when the request for counsel is made, the defendectively waiting a short time until recording equipment was available. St&@®nicia M.

invokedhisMirandaright to counselhen he requested counsel while in custody =~ 2010WI App 134 329 Ws. 2d 524791 N.W2d 236 09-3109

andbefore law enforcementfiders interrogated him. (The court divided on the Jerrell C.J.2005 WI 105 does not allow the admission of partially recorded

questionwhetherto adopt a temporal standard to determine whether a suspect in interrogationsof juveniles. A major purpose of terrell C.J.rule is to avoid

custodyhas eflectively invoked his or her 5th amendméfitandaright to coun involuntary, coerced confessiortsy documenting the circumstances in which a

sel.) State vHambly 2008 WI 1Q 307 Wis. 2d 98 745 N.W2d 48 05-3087 juvenile has been persuaded to give a statement. pthigose is not served by
UnderEdwads v Arizona,after the defendarffectively invokes his or her allowing anofficer to turn on the recorder only after a juvenile has been convinced

Miranda right to counselpolice interrogation, unless initiated by the defendant, to confess. State Dionicia M.2010 WI App 134329 Wis. 2d 524791 N.w2d
mustcease. Interrogation refers not only to express questioning, but also to the236, 09-3109

functionalequivalent of express questioning, which means any words or actions on  If a probationer refuses to incriminate himself or herself as requireddnda

the part of the police other than those normally attendant to arrest and distbdy ~ tion of supervision, he or she cannot be automatically revoked on that ground. If
the police shoulcknow are reasonably likely to elicit an incriminating response. the probationer refusedespite a grant of immunithis or her probation may be
Interrogationmust reflect a measure of compulsaiove and beyond that inherent revokedon that basis. Any incriminating statements the probationer provides

in custody itself. State \ambly 2008 WI 10 307 Ws. 2d 98 745 N.Ww2d 48 underthe grantof immunity may be used as justification for revocation, but not

05-3087 usedin any criminal proceedings. If a probationer is compelled by way of proba
In order to establisthat a suspect has validly waived Miandaright to coun tion rules to incriminate himself or herself, the resulting statementsotde used

selafter efectively invoking it, the state has the burden to shaas a preliminary in any criminal proceeding. StateReebles2010 WI App156 330 Ws. 2d 243

matter,that the suspect initiated further communication, exchanges, or conversa 792N.W.2d 212 09-3111
tions with the police; and 2) the suspect waived the right to counsel voluptarily =~ Whenboth the circuit court and the defendargrobation agent ordered the
knowingly, and intelligently Whether a suspect “initiates” communication or dia defendanto attend sex é&nder counseling, his supervision rules required that he
loguedoes notlepend solely on the time elapsing between the invocation of the betruthful, that he submit to lie detector tests, and that he fully cooperate with and
right to counsel and the suspsdieginning an exchange with law enforcement,  successfullycomplete sex éénder counseling, the probation supervision rules
althoughthe lapse of time is a factor to consid8tate vHambly 2008WI 10, 307 documentsexplicitly informed the defendant he could be revoked for failure to
Wis. 2d 98 745 N.W2d 48 05-3087 complywith any conditions, and the defendant gave his statemelgasgin part,
Whenthe defendant asserts that he or she previously invoked his or her right to becauséne was required to take lie detector tests, his statements were compelled
counselas a basis for invalidating a later wajutesth the burden of going forward ~ for purposes of the 5th amendment. Because the statements were then used against
with a prima facie case and the burdepafsuasion are on the state to show a prior him at sentencing to increase his prison sentence, they were incriminating and
waiver of the 5th amendmerMiranda right to counsel when the defendant has ~ shouldhave been excluded. Staté®eebles2010 WI App 156330 Wis. 2d 243
timely raised the issue. StateCole,2008 WI App 178315 Ws. 2d 75 762 792N.W.2d 212 09-3111
N.W.2d 711, 07-2472 A criminal defendang constitutional right not to testify is a fundamental right
As a criminal defendarg’constitutional right to testify on his or her behalfisa  thatmust be waived knowinglyoluntarily and intelligently Circuit courts areot
fundamentatight, it follows that the constitutionally articulated corollary to the  requiredto conduct an on-the-record colloquy to deterraihether a defendant

right to testify the right not to testifyis fundamental as welBecause the right not is sowaiving this right although such a colloquy is recommended as the better prac
to testify is fundamental, a defendantvaiver of this right must be knowiregnd tice. Once a defendant properly raises in a postconviction motion the issue of an
voluntary. The circuit court was not obligated to conduct a collagjung the trial invalid waiver of the righhot to testify an evidentiary hearing is an appropriate

to ensure the defendant waived that right. Nevertheless, the court was requiredfemedyto ensure that the defendant knowinglpluntarily and intelligently
oncethe issue was raised fine postconviction motion, to determine whether the ~ waivedtheright. State vDenson2011 WI 70335 Wis. 2d 681799 N.w2d 831

defendanknowingly and voluntarily waivethe right not to testify State vJara 09-0694

millo, 2009 WI App 39316 Ws. 2d 538765 N.W2d 855 08-1785 Statementsnade afteMiranda warnings but before contact with requested
Without custodythere is ndMiranda violation. Although police were present counselare admissible fampeachment purposes. Oregoiass420 U.S. 714

andasked some questions during what the state conceded viagrangation A witness who refuses to testify on self-incrimination grounds after the judge

from which the defendant high school student was not free to leave, when the grantsimmunity may summarily be found in criminal contempt. United States v
defendantvasnot placed in a police vehicle during questioning and the investiga  Wilson, 421 U.S. 309

tion was being conducted primarily by a schodiowl, the defendant, “if in cus The accused silence during police interrogation lacked probative value for
tody at all, was in custody of the school and was not being detairtbe jylice impeachmenof an alibi at trial. United Statesiale,422 U.S.171 See: Doyle

at that time.” State.\6chloegel2009 WI App85, 319 Wis. 2d 741769 N.wad v. Ohio. 426 U.S. 610

130, 08-1310 ' ' -

A request to speak with family members triggers no constitutional rights in the d Theuse of thedefendant income tax retuns to prove a gambling ghatid not

mannerthat a request tepeak with counsel does. The police had no obligation to enyself—lncrlmlnat.lon protection. Ggrnerh)nlted ?tateyl% .U'S' 648. N
inform a defendant that her husband was waiting outside. The defenclaait A voluntary interview at a police station was not “custodial interrogation.* Ore
lengeof herMiranda waiver ancchallenge to the voluntariness of her statements ~ 90nV: Mathiasond29 U.S. 492 o )
subsequent to that waiver because of detectives’ evasiveness in response to ques An instruction to the juryover defense objection, not to draw an adverse-infer
tionsregarding the status and location of her husband, who was actually waiting encefrom the defendard'failure to testify did not violate the right against sek—in

outside the interrogation room, did not igathe validity of her waiver of rights. crimination. Lakeside vOregon435 U.S. 3331978).
It was the defendastresponsibilitynot hethusbands, to determine whether she While statements made by the defendant in circumstances vioMiiagda
wantedto exercise her 5th amendment rights. Statdavd,2009 WI 60318 Ws. protectionsare admissible for impeachment if their trustworthiness satisfies legal
2d 301, 767 N.w2d 236 07-0079 standardsany criminal trial use against the defendant of involuntary statements is
Where the dictates dfliranda are otherwise followedhe only impermissible adenial of due process. MinceyArizona,437 U.S. 3851978).

aspecbf incommunicado questioningtisat which prevents a suspect from speak | Testimonybefore a grand jury under a grant of immunity could not constitution
ing with those to whom he or she has a constitutional right to speak. Preventing ally be used for impeachment purposes in a later criminal trial. New JeResy v
othersfrom contacting the suspect has no impact on the susjpédity to waive tash,440 U.S. 45q1979).
his or her rights or on his or her choice to speak voluntarily with the police. State  ap explicit statement of waiveis not necessary to support a finding that the
V- Vv\éigﬁgoc?egf(;lr\{(ljsgtas}eily\slstb?r?ts)?jjﬂzgL\'}dvgr%gezci(sp%;gg;giﬁc instances of vio defendantvaivedMirandarights. North Carolina.\Butler, 441 U.S. 3691979).

e ) : e : A voluntary confession obtained duriagcustodial interrogation following an
lencewithin the defendard’knowledge at the time of the incidensirpport of a illegal arrest was inadmissible. Dunawayew York, 442 U.S. 20q1979).

self-defenselaim, an order that the defendant disclose prior to trial any specific h ; . . - ) -

actsthat the defendant knew about at the time of the incident and that the defendant A witness compelled by a grant of immunity to testify despite a claim of the privi

intendsto ofer as evidence so that admissibilitgterminations can be made prior  1eg€against self-incrimination was property prosecuted for perjured testimony

to trial doesnot violate the protection against compelled self-incrimination. State United States vApfelbaum445 U.S. 15 (1980). )

v. McClaren,2009 WI 69 318 Wis. 2d 739767 N.W2d 55Q 07-2382 An officer's comment that a child might find a loaded gun was not the functional
An opposing party may object if a person who originally claimed the privilege equivalentof questioning in violation d¥lirandarights. Rhode Island innis,446

againsiself-incrimination in a civil action seeks to withdraw the privilege and tes ~ U.S.291(1980).

tify. Courts should furthehegoal of permitting as much testimony as possible to Theright against self-incrimination is not violated when the defendant who tes

be presented in the civiitigation, despite the assertion of the privilege. Because tifies in his own defense is impeached by use of the defesdae@rrest silence.

the privilege is constitutionally based, the detriment to the party asserting it should Jenkinsv. Anderson447 U.S. 2311980).

beno more than is necessary to prevent unfair and unnecessary prejudice to the Uponthe defendans'request, the judge must instruct the jurytndnfer guilt

otherside. The general rule that if the claimant makes a timely request to the  from the defendars'failure to testify Carter vKentucky 450 U.S. 28§1981).

court, the court should explore all possibieasures to select that means that strikes An accused who requests counsel may not be interrogated without counsel

afair balance and accommodates both parties. S.C. Jo&rgom, Inc. vMorris, unlessthe accused initiates further communicatiexghanges, or conversations

zo&fhvgriaAEgr%oizeergsészsdeZteeggg grwvm%%é%gg&lsfglf incrimination in a civil with the police. Edwards Wrizona,451 U.S. 4711981).

procesCingpecks o wilhdra he prviege and S5 of e most mportant V1T o mpeachiment puposes, the prosecuton cross exarmined te defend

factorsin the balancing process is the timing of the withdrawahing can mean A f
everythingwhen determining whether the privilege wiasoked primarily to processwas not violated. Fletcher Weir, 455 U.S. 6031982).

abusemanipulate, or gain an unfair strategic advantage over opposing pahees. Whenthe prosecutor improperly commented to the jury that the defendants did
trial court is in a far better position than an appellate court to detewhiegner not challenge certain accusations against them, the court erred in reversing the con
prejudicehas evolved as a consequence obtiated withdrawal of the invocation. viction on appeal withoutletermining whether the error was harmless. U.S. v

It is eminently fair and reasonable that the trial court have the responsibility to per Hasting,461 U.S. 4991983). o
form the balancing test and make the ultimate decision of whether withdrawal is A probationer under an obligatido appear before a probatiorfioér and
allowedin the exercise of its discretion. S.C. Johnson & Son, Idowris, 2010 answerquestions truthfully was not entitled iranda warnings. A confession
WI App 6 322 Ws. 2d 766779 N.W2d 19 08-1647 was, therefore, admissible. MinnesotaMurphy, 465 U.S. 42(0(1984).

All custodial interrogation of juveniles must be electronically recorded when  The court adoptan “inevitable discovery” exception to the exclusionary rule.
feasibleunderJerrell C.J.2005 WI 105 “Feasible” in this context is not a synonym Nix v. Williams, 467 U.S. 431984).
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ART. I, §8, WISCONSIN CONSTITUTION

The court adopts a “public safety” exception to keanda rule. When the
accusedknown to have had gun, did not have a gun at time of arrest in a supermar
ket, the oficer properly asked where the gun was before giMirgnda warnings.

New York v. Quarles467 U.S. 6491984).

A person subjected to custodial interrogation is entitldditanda warnings
regardles®f the nature or severity of thef@fise. Berkemer.WicCarty 468 U.S.
420(1984).

A suspect who has once responded to unwarnathgegrcive questioning may
laterwaive his or her rights and confess afttranda warnings are given. Oregon
v. Elstad 470 U.S. 29§1985).

The prosecutds use of thedefendans postarrest, posMiranda-warnings
silenceas evidence of the defendarganity violated the due process clausainW
wright v. Greenfield474 U.S. 2841986).

Policefailure to inform the defendant that a third party had retained counsel did
notinvalidate the defendastaiver ofMiranda rights. Moran vBurbine,475
U.S.412(1986).

Exclusionof testimony about the circumstances of a confession deprived the

11-12 Wis. Stats. 30

UnderEdwards 451 U.S. 477avoluntaryMiranda waiver is suficient at the
time of an initial attempted interrogation to protect a suspegit to have counsel
presentbut not at the time of subsequent interrogasittempts if the suspect ini
tially requested the presence of counsel. Howemnfessions obtained after a
2-weekbreak in custody and a waiverMfranda rights are most unlikely to be
compelledand hencere unreasonably excluded. Lawful imprisonment imposed
upon conviction of a crime does not create the coercive pressures identified in
Mirandaand is not considered continued custody for determining whether custo
dial interrogation ended. Maryland$hatzer559 U.S. __ 130 S. Ct. 1213175
L. Ed. 2d 10452010).

An invocation of the right to remain silent must be unambiguous and unequivo
cal. The defendant did not say that he wanted to remain silent or that he did not want
to talk with the police. Had he made eitloéithese simple, unambiguous state
ments,he would have invoked his right to cuf gfiestioning. He did neitheso
hedid not invoke his right to remain silent. A suspect who has received and under
stoodthe Miranda warnings, and hast invoked his Miranda rights, waives the
right to remain silent by making an uncoerced statement to the policghuseyr
Thompkins,560 U.S. ~ 130 S. Ct. 2250176 L. Ed. 2d 109¢2010).

defendant of due process and other fundamental constitutional rights. Crane v Theageof a child subjected to police questioning is relevant to the custody anal

Kentucky,476 U.S. 6831986).
Whenno evidence is present suggesting that poliiees§ sent the suspest’
wife in to see him with the hope of obtaining incriminating information, no

ysisof Miranda. So long as the chilslage was known to thefiokr atthe time of
police questioning, or would have been objectively appareatréasonable fifer,
its inclusion in the custody analysisdsnsistent with the objective nature of that

“interrogation” was undertaken even though a detective was present and tapetest,but a childs age will not be determinative, or even a significant, factevemy

recordedthe conversation. Arizona Mauro,481 U.S. 52q1987).

Policemay not interrogate a suspect held in cusw@itlgr the suspect has pre
viously requested counsel, even when the interrogation relates tfeaseoflifer-
entfrom that for which the suspect requested coun&gkona v Roberson486
U.S. 675(1988).

The custodian of corporate records may not resist a subpoergdods on self-
incriminationgrounds, regardless of the sidethe corporate entityBraswell v
United States487 U.S. 991988).

The self-incrimination privilege does nsupport a refusal to comply with a
juvenile court’s order to produce a child. Baltimore Soc. SerBouknight,493
U.S.474 107 L. Ed. 2d 9921990).

An undercover dicer is not required to givéiranda warnings to a suspect
beforesurreptitious custodial interrogation. lllinoisRerkins496 U.S. 292110
L. Ed. 2d 2431990).

Whencounsel is requested, interrogation must cease and may resn&tated
without counsel present even thoubk accused previously did have an opportu
nity to consult an attorneyMinnich v Mississippi498 U.S. 146112 L. Ed. 2d 489
(1990).

Admissionof a coerced confession may be found to be “harneliess” Ari-
zona v Fulminate499 U.S. 279113 L. Ed. 2d 30Z1991).

The 6th amendment right to counsel ifeofse specific. An accusedhvocation
of theright during a judicial proceeding did not constitute an invocation of the right
to counsel undévliranda arising from the 5th amendment guarantees against self—
incrimination in regard to police questioning concerning a sepaoéitnse.
McNeil v. Wisconsin,501 U.S. 171115 L. Ed. 2d 15§1991).

A police oficer’s subjective and undisclosed view of whether a person being
interrogateds a suspect isrelevant to determining whether the person is in cus
tody and entitled tdliranda warnings. Stansbury California,511 U.S. 318128
L. Ed. 2d 2931994).

case.J. D. B. vNorth Carolina, 564 U. S. __180 L. Ed. 2d 310131 S. Ct. 2394
(2011).

A prisoner is not always in custody for purposeslivhnda whenever a prisoner
is isolated from the general prison population and questiabedt conduct outside
the prison. Imprisonment, questioning in private, and questioning about events in
the outside world are not necessarily enough to createstodial situation for
Miranda purposes. “Custody” ia term of art that specifies circumstances that are
thought generally to present a serious danf§eoercion. In determining whether
aperson is ircustody in this sense, the initial step is to ascertain whetHeght
of the objective circumstances of the interrogation, a reasopaitsien would have
felt he or she was not at liberty to terminate the interrogation and leave. Howes v
Fields,565 U. S. __ 182 L. Ed. 2d 17132 S. Ct. 181(2012).

Collateralestoppel barred the state from introducing evidence of a van theft as
anovert act in a&onspiracy chge when the accuseds had earlier been acquitted
in the van theft trial. The accusedilence prior to receivingliranda warnings
was properly used to impeach the accused. The prosesugderence to post—
Miranda silence was harmless errdfeela visrael,727 F2d 151(1984).

Assertionof the constitutional privilege against self-incrimination in federal
civil litigation: Rights and remedies. Daskal, 64 MLR 243 (1980).

Privilegeagainst self-incrimination-truthfidtatements may be used in a-per
jury prosecution. 64 MLR 744 (1981).

Adding (or Reafirming) a Temporal Element to th®liranda Warning “You
Havea Right to an AttorneyBazelon. 90 MLR 1009 (2007).

The privilege against self-incrimination in civil commitmembceedings. 1980
WLR 697.

McNeil v. Wisconsin Blurring a Bright Line on Custodial Interrogation. 1992
WLR 1643.

Remedy for wrongs. SecTion9. Every person is entitled

Officersneed not cease questioning a suspect subject to custodial interrogationto a certain remedy in the laws for all injuries, or wromdpich

whenthe suspect makes an ambiguous reference to an attokithpugh often
goodpractice, it is not necessary that thigcef ask clarifying questions. Davis v
United States512 U.S. 452129 L. Ed. 2d 3621994).

Miranda and its progeny govern the admissibility of statements made during
custodialinterrogation in both state afederal courtsMiranda may not be over
ruledby act of Congress. DickersonS.530 U.S. 428147 L. Ed. 2d 40%2000).

A witness who denies all culpabilibas a 5th amendment privilege against self—
incrimination. Ohio v Reiner532 U.S. 67149 LEd 2d 205 (2001).

A prison rehabilitation program that required inmates convicted of sesseallt
to admit havingcommitted the crime or have prison privileges reduced did not vio
late the right against self-incrimination although immunity was not granted and
prosecutiorof previously unchged crimes that might be revealed by the required
admissionsvas possible. McKune tile, 536 U.S. 24153 L. Ed. 2d 472002).

It is notuntil statements compelled by police interrogations are used use in a
criminal case that a violation of the 58mendment self-incrimination clause

he may receive in hiperson, propertyor character; he ought to
obtainjustice freely and without being obliged to purchase it,
completely and without denial, promptly and without delay
conformablyto the laws.

The constitutional guaranty of a remedy for injuries to person and property does
not give a constitutional right to sue the state in tort. There is no right of a citizen
to hold the sovereign substantively liable for torts, and the state, being immune

from suit without its consent, may defittee conditions under which it will permit
actionsagainst itself. Cords Btate52 Ws. 2d 42214 N.W2d 405

Theaction for common-law seduction is extended to allow recovery against the
seduceby the woman herself. SlawekStroh,62 Wis. 2d 295215 N.w2d Q

The constitution does not entitle state litigants to the exact remedy they desire,
but merely to their day in court. Mher v J.C. Penney C&5 Ws. 2d 139222

occurs. When a confession was coerced, but no criminal case was ever broughtN.W.2d 149

therecould be no violation. ChavezMartinez,538 U.S. 760155 L. Ed. 2d 984
123S. Ct. 19942003).

Whenthe defendarsg’refusal to disclose his name was not based on any-articu
lated real and appreciable fear that his name would betaigetiminate him, or
that it would furnish a link in the chain of evidence needed to prosecute him,
applicationof a criminalstatute requiring disclosure of the persarame when the
police officer reasonably suspected the person had comnaitteiche did not vie
late the protection against self-incrimination. HiibelSixth Judicial District
Courtof Nevada, Humboldt Count$42 U.S. 177159 L. Ed 2d 292124 S. Ct.
2451(2004).

A custodial interrogation in which ndiranda warnings are given until the
interrogationhas produced a confession in which the interrogatiiiceoffollows
the confession wittMiranda warnings and then leads the suspect to cover the same
grounda second time violatédiranda andthe repeated statement is inadmissible.
Missouriv. Seibert542 U.S. 177159 L. Ed 2d 292124 S. Ct. 26012004).

A failure to give a suspebtirandawarnings does not require suppression of the
physicalfruits of the suspec’unwarned but voluntary statemeniiranda pro-
tectsagainst violations of thgelf-Incrimination clause, which is not implicated by
theintroduction at trial of physical evidence resulting from volunsagements.
United States.WPatane542U.S.600 159 L. Ed 2d 66,7124 S. Ct. 26202004).

The4 warningdMiranda requires are invariable, but the U.S. Supreme Court has

lllegal aliens have the right &ue in Visconsin for injuries negligently inflicted
uponthem. Arteaga.\Literski, 83 Ws. 2d 128265 N.W2d 148(1978).

No legal rights areonferred by this section. MulderAcme-Cleveland Corp.
95Wis. 2d 173290 N.W2d 176(1980).

Pre-1981statutory paternity proceedings, which vestedlusive authority in
district attorney to commence paternity action, unconstitutiorhied the child
a‘“day in court.” Accordinglythe childs action was not barred by any statute of
limitations. In re Paternity of R.\V. 116 Ws. 2d 150341 N.W2d 682(1984).

When an adequate remedy or forum does not exist to resolve disputes or
provide due process, the courts can fashion an adequate re@atys v Eli
Lilly Co. 116 Ws. 2d 166342 N.W2d 37(1984).

Thestate is not entitled to protection under this section. Stétalverson130
Wis. 2d 300 387 N.W2d 124(Ct. App. 1986).

A register in probate’fee based on the value of the estate does not violate this
section. Teiber v Knoll, 135 Wis. 2d 58 398 N.W2d 756(1987).

A court faced witha litigant who has engaged in a pattern of frivolous litigation
hasthe authority to implement a remedy that may include restrictions on the liti
gant'saccess to the court.illge of Tigerton v Minniecheske211 Wis. 2d 777
565N.W.2d 586(Ct. App. 1997)96-1933

This section applies onlywhen a prospective litigant seeks a remedy for an

notdictated the words in which the essential information must be conveyed. The alreadyexisting right. It preserves the right to obtain justice on the basis of law as
inquiry is simply whether the warnings reasonably convey to a suspect his or her it in fact exists. Legislativeactions define how the law does exist. AichéMs-

rights as required byliranda. Florida v Powell, 559 U.S. _ 130 S. Ct. 195,
175 L. Ed. 2d 10092010).

consinPatients Compensation Fu200 WI 98237 Ws. 2d 99613 N.W2d 849
99-2955
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31 09-10 Wis. Stats.

AlthoughArticle 1, s. 9, itself may not create new rights, it does allow for a rem
edythrough the existing common laWwhe goal oproviding certainty is not neces
sarily achievable, and that is not necessarily a bad thing.cdmenon law devel
opsto adapt to the changing needs of soci@tyomas vMallett,2005 WI 129285
Wis. 2d 236 701 N.W2d 523 03-1528

Victims of crime. SectioN 9m [As ceated April 199B
This state shall treat crime victims, as defined by, laith fair-
nessdignity and respect for their privacyhis state shall ensure
that crime victims have albf the following privileges and
protectionsas provided byaw: timely disposition of the case;
the opportunity to attend court proceedings unless the trial court
finds sequestration is necessary to a fair trial fordéfendant;
reasonablgrotection from the accused throughout the criminal
justice process; notificatiof court proceedings; the opportu
nity to confer withthe prosecution; the opportunity to make a
statemento thecourt at disposition; restitution; compensation;
andinformation about the outcome of the casel the release

of the accused. The legislature shall provide remedies for the

violation of this section. Nothing in this section, or in atgtute
enactedpursuant to this section, shall limit any right tbe
accusedvhich may be provided by laj1993 J.R2, vote April
1993

Treason. SEcTioN 10 Treason against the state slalhsist
only in levying war against the same, or in adhering to its
enemiesgiving them aid and comfort. No person shall be con
victed of treasorunless on the testimony of two witnesses to the
sameovert act, or on confession in open court.

Searches and seizures. SecTionN 11. The right of the
peopleto be securén their persons, houses, papers, afetef
againstunreasonable searches and seizures shall nidlbted;

ART. I, §11, WISCONSIN CONSTITUTION

An unlawful arrestloes not deprive a court of personal jurisdiction over a defen
dant. State vSmith,131 Ws. 2d 220388 N.W2d 601(1986).

Under the inevitable discovery doctrine, evidence seized under a defective
searchwarrant was admissible because a later inventory seardd have discov
eredit. State vKennedy134 Ws. 2d 308396 N.Ww2d 765(Ct. App. 1986).

Thereasonableness of an investigative stop depentietiand circumstances
E)rese;m\t the time of the stop. StateGuzy 139 Wis. 2d 663407 N.Ww2d 548

1987).

When an dicer observed a tr&€ violation but stopped the vehicle merely to
renderassistance, inadvertently discovered criminal evidence astasssible.
Statev. Baudhuin141 Ws. 2d 642416 N.W2d 60(1987).

Thetrial court is permitted to consider suppressed evidence at sentencing when
nothingsuggests consideration will encouralfggal searches. StateRush,147
Wis. 2d 225 432 N.W2d 688(Ct. App. 1988).

An escapee does not have a legitimate prigeapgctation in premises other than
the penal institution he or she is sent to. Statdmos,153 Ws. 2d 257 450
N.W.2d 503 (Ct. App. 1989).

Aerial surveillance using standard binoculars and cameras with generally avail
ablestandard and zoom lenses from an airplane flying no lower than 800 feet was
reasonable State vLange,158 Ws. 2d 609463 N.W2d 390(Ct. App. 1990).

Thestatutory privilege protecting an informer protects the contents of a commu
nicationthat will tend to reveal the identity of the informant. The trial court may
rely on redacted information in determinitige informans reliability and credibil
ity in determining whether there was reasonable suspicstifying a warrantless
seizure. State vGordon,159 Ws. 2d 335464 N.W2d 91(Ct. App. 1990).

Evidenceobtained from a legal search following two prior illegal searches was
not suppressed when the 3rd search wécgiitly attenuated frorthe prior two.
Statev. Anderson165 Wis. 2d 441477 N.W2d 277(1991).

Factorsused to determine the extent of a hammirtilage are discusse8tate
v. Moley, 171 Wis. 2d 207490 N.W2d 764(Ct. App. 1992).

Bank customers have no protectable privacy interebank records relating to
accounts. State vSwift, 173 Ws. 2d 870496 N.W2d 713(Ct. App. 1993).

A defendant had no reasonable expectation of privacpanch through which
the door to the living area was visible and that was entered through an unlocked
screen door When an dfcer came to the defendamt’esidence for a legitimate
purposepbservation of contraband from the porch through a window in the interior
doorwas not a search. StateBdgebey, 188 Wis. 2d 339524 N.W2d 911 (Ct.

App. 1994).

Theuse of a police dog to shidn automobilgparked in a motel parking did not
constitutea search. There i® legitimate expectation of privacy in the air space
around a car in a motel parking lot. Stat&uarcia, 195 Ws. 2d 68535 N.W2d

andno warrant shall issue but upon probable cause, supportedi24(Ct. App. 1995)94-2573

by oath or dfrmation, and particularly describirthe place to
be searched and the persons or things to be seized.

GENERAL

Electroniceavesdropping, done with the consent of one of the parties, does not
violatethe U.S. constitution. State ex rel. Arnoldounty Court51 Wis. 2d 434
187N.W.2d 354

The prohibition against unreasonatdearches and seizures is not limited to
criminal cases. It applies in forfeiture actions arising out of ordinance violations.
Milwaukeev. Cohen57 Ws. 2d 382203 N.W2d 633

An inspection by police i basement storage room accessible to the public and
the observation oevidence found there in open view that was later seized under
asearch warrant did not amountaio improper invasion of the defendamgtivacy
Watkinsv. State59 Wis. 2d 514208 N.W2d 449(1973).

Policehave a right tdock a car to protect its contents after arresting the driver
butif it is already locked they cannot enter it on the pretense of locking it and thus
discovercontraband.When the car was borrowed, consent by the lawful user of
the car was stiicient to allow a search and any containers focoald be opened
andexamined. Soehle $tate50 Wis. 2d 72208 N.W2d 341

Whenofficers, armed with a search warrant, knocked on a goshed it open

Although a vehicle had been improperly seized, evidence obtained in a later
searchof the vehicle under a warrant that was not based on information gathered
from the illegal seizure was not subject to suppression. St&eines197 Wis.
2d 102 539 N.W2d 723(Ct. App. 1995)94-1225

Whenexecuting a search warrant on private premises, the belongings of a visitor
onthe premises that are plausible repositories for the objects of the search, except
those worn by or in the physical possessiopestonsvhose search is not autho
rized by the warrant, may be searched. Staténdrews,201 Ws. 2d 383549
N.W.2d 210(1996),94-1888

Presencén a high drug-trdicking area, a brief meeting of individuals oside
walk in the afternoon, and thefioer’s experience that drug transactions that take
placein that neighborhood involve brief meetings on the street, without more, is
not particularized suspicion justifying amestigative stop. State Young,212
Wis. 2d 417569 N.W2d 84(Ct. App. 1997)97-0034

A prison inmate does not possess a reasonable expectation of privacy in his body
thatpermits a 4th—amendment challenge to steiarches. Prisoners convicted of
crimesare protected from cruel and unusual treatment that prohibits priznalsf
from utilizing strip searches to punish, harass, humiliate, or intimidate inmates
regardles®f their status in the institution. Al GhashhiyaiMeCaughtry230 Ws.
2d 587,602 N.W2d 307(Ct. App. 1999)98-3020

Policefailure to comply with the rule of announcement in violatdthe 4th

whenthe defendant opened it 2 inches, and put him under restraint before showingamendmenand Art. 1, s.11, did not require suppression of the evidence seized

thewarrant, they acted legallyState vMeier, 60 Ws. 2d 452210 N.W2d 685

The observation of tools in a car Ipplice oficers did not constitute a search,
andthe tools could be seized and were properly admissible into evidence.- Ander
sonv. State66 Wis. 2d 233223 N.W2d 879

Pertinento the validity of an investigative stop is whether the facts available to

whenthe oficers relied, in objective good faith, upon the pronouncements of the
WisconsinSupreme Court, as no remedial purpose woukebeed. State Ward,
2000WI 3,231 Ws. 2d 723604 N.w2d 517 97-2008

A curtilage determination is a question of constitutional fact subject to a 2-step
review. The findings of evidentiary or historical fact are reviewed for clear error

the officer at the moment of the seizure warrant a man of reasonable caution in theto determine if they are contrary to the great weight and clear preponderéimee of

belief that the action taken was appropriateendficks v State,72 Wis. 2d 717
242 N.w2d 187

When an abused child, an occupant of defenslfwntiseyvas accompanied to
the house by social workers to recover the chilitlongings and exhibited to the
workersthe instruments usdd inflict punishment, a subsequent search warrant
wasnot tainted by amnconstitutional search. Statddlory, 73 Wis. 2d 400243
N.W.2d 475

When evidence seized in an illegal search was admitted, no reversible error
resultedwhen other evidence uninfluenced by the inadmissible evidencaufias
cientto convict. Kelly v State,75 Wis. 2d 303249 N.W2d 800

The drawing and testing of blood solely for diagnostic and not government—
instigatedpurposes was not a “search or seizure” even wietesting physician
testifiedat a negligent homicide trial. StateJenkins80 Wis. 2d 426259 N.w2d
109

A stop and frisk was not an unreasonable search and seizure.. Bffliam-
son,113 Wis. 2d 389335 N.W2d 814(1983).

A person who is lawfully in custody for a civifehse may be required to parici
patein a lineup for an unrelated criminafefise. State.W\ilks, 121 Ws. 2d93,
358N.W.2d 273(1984).

There is no reasonable expectation of privacy in garbage once it has been rou
tinely collected by garbage collectors. StatéStevens123 Ws. 2d 303 367
N.W.2d 788(1985).

evidence. The ultimate determination of constitutional fact is reviededhovo.
State vMartwick,2000 WI § 231 Ws. 2d 801604 N.W2d 552 98-0101

Generallya premises warrant authorizes the search of all items thaiaasgble
receptacle®f the objects of the search. When currency arasbject, looking
throughdocuments for hidden currency was appropriate. When the incriminating
natureof the document was apparent upon brief perusaeiire was justified
underthe plain view doctrine. State®swald,2000 WI App 3232 Ws. 2d 103
606N.W.2d 238 97-1219

Whena person turns material over to a 3rd palty person who turned over the
materialhas no 4th-amendment protection if the 3rd party reveals or conveys the
materialto governmental authorities, whether or not the person who tored
the material had a subjective belief thiag 3rd party would not betray him or her
Statev. Knight, 2000 WI 16 232 Wis. 2d 305605 N.W2d 291 99-0368

While the subtleties of police practice in some cases necessitate an expert wit
nessthere is no per se requirement that there be expert testimproyveoan exces
sive use of force claim. Robinson@ity of West Allis,2000 WI 126239 Ws. 2d
595 619 N.W2d 69298-1211

Whata person knowinglgxposes to the public is not subject to 4th—amendment
protection. An inner tube rental and campground business did not have a-reason
ableexpectation of privacy iareas open to the public. Float-Rite Park, Indilv
lageof Somerse2001WI App 113, 244 Wis. 2d 34629 N.Ww2d 818 00-1610

Theuse of an infrared sensing device to deteett emanating from a residence
constitutesa search requiring a warrartate vLorager2002 WI| AppEFO Wis.
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ART. 1, §11, WISCONSIN CONSTITUTION

2d 198 640 N.W2d 55500-3364 See also KylloMJ.S.533 U.S. 27150 L. Ed.
2d 94 (2001).

An individual doeshot have a reasonable expectation of privacy in a public rest
room stall when he or she occupies it with another individual, leaves the door
slightly ajar and evinces no indication that the stall is being used for its intended
purpose. Statev. Orta, 2003 WI App 93264 Ws. 2d 765 663 N.W2d 358
02-1008

Thefirst sentence of this section is@tement of purpose that describes the poli
ciesto be promoted by the state and doesscreate an enforceable, self-executing
right. Schilling v Wisconsin Crime ¢tims Rights Board2005 WI 17 278 Wis.
2d 216 692 N.w2d 623 03-1855

Although defendans initial trip to the police station was consensual, when the
defendantvas left in a locked room forlkours, he was seized within the meaning
of the 4th amendment. Under these circumstances, a reasonable persamtvould
havebelieved that he was free to leave. Defendgrist-Miranda confession,
offeredwithin 5 minutes of the fiters’ first questions to the defendant after 5
hoursof isolation, was insfitiently attenuated from the illegal seizure and should
havebeen suppressed. Staté-arias—Mendoz&006 WI App 134294 Wis. 2d
726, 720 N.W2d 489 05-0365

For a search to be a private action not covered by thamgndment: 1) the
policemay not initiate, encourage, or participate in a private engigdrch; 2) the
privateentity must engage in the activity to further its own ends or purpose; and
3) theprivate entity must not conduct the search for the purpose of assisting-govern
mentalefforts. A search may be deemed a government search when it is a “joint
endeavor’between private and government actors. Once theratsés the issue,

assertinghata search is a private search, the defendant has the burden of provingti o
by a preponderance of the evidence that government involvement in a search or sei

zurebrought it within the protections of the 4th amendment. St&ayano—-Ro
man,2006 WI 47 290 Wis. 2d 380714 N.W2d 548 04-1029

Whenofficers were metvith disorderly conduct during the execution of a search
warrant,they possessed the lawful authority to arrest notwithstanding the invalidity
of the warrant. State ¥Annina,2006 WIApp 202296 Ws. 2d 599723 N.W 2d
708 05-0876

11-12 Wis. Stats. 32

by monitoring beeper transmissions was not prohibited by the 4th amendment.
U.S.v. Knotts,460 U.S. 27§1983).

The detention andnterrogation of an airline passenger fitting a “drug courier
profile” was unconstitutional. Florida Royer 460 U.S. 4911983).

Underthe “independent source” doctrine, evidence discovered during a valid
searchwas admissible regardless of whether initial entry was illegal. Sedur@.v
468U.S. 796(1984).

The “good faith” exception to the exclusionary rule allowed the admission of
evidenceobtained by dfcers acting in objectively reasonable reliance on a search
warrant,issuedby a detached and neutral magistrate, later found to be unsupported
by probable cause. U.S.leon,468 U.S. 8971984).

The“good faith” exception to the exclusionary rule is discussed. Massachusetts
v. Sheppard468 U.S. 9811984).

If a “wanted flyer” has been issued on the bas$iarticulable facts supporting
reasonablesuspicion that a wanted person bammitted a crime, otherfafers
may rely on the flyer to stop and question that persdnited States.\Hensley
469U.S. 221(1985).

In assessing whether detention is too long to be justified as an investijagive
it is appropriate to examine whether the police diligently pursued a means ef inves
tigation likely to quickly confirm or dispel their suspicions. United States v
Sharpe470 U.S. 6751985).

Proposed sgery under general anesthetic to recover a bullet from an accused
robber’sbody was an unreasonable searchnsin v Lee,470 U.S. 7531985).
Fingerprintswere not admissible when the police transported the suspect+to a sta
n housefor fingerprinting without consent, probable cause, or prior judicial
authorization.Hayes vFlorida,470 U.S. 81 (1985).

Apprehensiorby the use of deadly force is a seizure subject to the reasonable
ness requirement.efnessee.\Garner471 U.S. 1(1985).

Whenan oficer stopped a cdor traffic violations and reached into the car to
movepapers obscuring the vehicle ID numlskscovered evidence was admissi
ble. New York v. Class475 U.S. 10§1986).

A premises warrant generally authorizes the search of all items on the premises Thereasonable expectation of privacy was not violated when police, acting on
solong as those items are plausible receptacles of the objects of the search. A lawananonymous tip, flew ovehe defendarg’enclosed backyard and observed mari
ful search of fixed premises generally extends to the entire area in which the objectjuanaplants. California vCiraolo,476 U.S. 2071986).

of the search may be found and is not limited by the possibility that separate acts

of entry or opening may be required to complete the search. Stateount2008
WI 59,310 Wis. 2d 85750 N.W2d 78Q 06-0672

Whata person knowingly exposes to {ngblic, even in his or her own home or
office, is not a subject of 4th amendment protection. Whédaaits were left
unattendedn a public hallway frequented by hundreds, there was no ikegath
whena court commissioner picked up and looked at or photocopiedfitevés.
Statev. Russ2009 WI App 68317 Ws. 2d 764767 N.W2d 629 08-1641

The good faith exception precludes application of the exclusiongwhere

Defendantshave no reasonable privacy interesttrash left on a curb for
pick-up. Thereforea warrantless search is not prohibited under federalGal
forniav. Greenwood486 U.S. 351988).

The use of a roadblock to halt a suspectutomobile constituted a seizure.
Browerv. County of Inyo489 U.S. 593103 L. Ed. 2d 62§1989).

Theimpeachment exception to the exclusionary rule does not eixte¢ine use
of illegally obtained evidence to impeach testimony of defense witnesses other than
thedefendant. James Ninois, 493 U.S. 307107 L. Ed. 2d 67§1990).

officersconduct a search in objectively reasonable reliance upon clear and settled For a seizure of a person to occur there must either be an application of force,

Wisconsinprecedenthat is later deemed unconstitutional by the United States
SupremeCourt. State MDearborn2010 WI 84327 Wis. 2d 252786 N.W2d 97
07-1894

It is a violation of the defendastfight todue process for a prosecutor to eom
ment on a defendastfailure to consent to a warrantless search. It has long been
atenet of federal jurisprudence that a defendantocation of a constitutional
right cannot be used to imply guilt. StateBanks 2010 WI App 107328 Wis. 2d
766, 790 N.W2d 526 09-1436

howeverslight, or when force is absent, submission to &icesfs “show of auther
ity.” California v Hodari D.499 U.S. 279113 L. Ed. 690 (1991).

Whenan oficer has no articulable suspicion regarding a person, but requests that
personto allow the search of his luggage, there is no seizure of the person-if a rea
sonableperson wouldeel free to decline thefafer’s request or end the encounter
Floridav. Bostick,501 U.S. 429115 L. Ed. 2d 38%1991).

Fourth-amendmenprotections against unreasonable searches and seizures
extendto civil matters. The illegal eviction of a trailer home from a private park

Arsoninvestigations under s. 165.55 (9) and (10) are subject to search warrantyjith deputy sherfb present to prevent interference was an unconstitutional seizure

requirementset forth ifMichigan v Tyler, 436 U.S. 4991978). Consent to search
discussed.68 Atty. Gen. 225.

In—custodystatements stemming from an illegal arrest are not admissible merely
becauséiranda warnings were given. Brown Minois, 422 U.S. 590

Bankrecords are not private papers protected by a legitimate “expectation of pri
vacy.” United States.WMiiller, 425 U.S. 435

Standardprocedure inventorying of any container impounded by piiegea
sonablesearch. South Dakota®@pperman428 U.S. 364

Standardsgor application of exclusionary rule to live-witngsstimony are dis
cussed.United States.\Ceccolini, 435 U.S. 26§1978).

A newspaper @ite may be searched for evidenceaofrime even though the
newspaper is not suspected of a crime. Zurch8tanford Daily436 U.S. 547
(1978).

Stoppinga car for no other reason than to check the license and regisivaton
unreasonablender the 4th amendment. DelawarBrouse440 U.S. 64§1979).

In—courtidentification of the accused was not suppressed as the fruit of an
unlawful arrest. United States @rews 445 U.S. 4631980).

A person has been seized within the meaning of the 4th amendment only if, in
view of all of the circumstances surrounding the incidanteasonable person
would have believed that he or she wasfree to leave. United Stateshlenden
hall, 446 U.S. 5441980).

lllegally seized evidence was properly admitted to impeach the defesTfaiss’
trial testimony given inresponse to proper cross—examination, when the evidence
did not squarely contradict théefendant testimony on direct examination.
United States vHavens446 U.S. 6201980).

Arcaneconcepts oproperty law do not control the ability to claim 4th amend
mentprotections. Rawlings Kentucky 448 U.S. 9§1980).

Resemblanceo a “drug courier profile” waan insuficient basis for seizure.
Reidv. Geopia, 448 U.S. 43§1980).

Objective facts andircumstantiakvidence justified an investigative stop of a
smuggler'svehicle. United States Cortez449 U.S. 41 (1981).

A warrant to search premises for contraband implicitly cawi#s it limited
authorityto detain occupants during a search. MichigéBummers452 U.S. 692
(1981).

of property Soldal vCook County506 U.S. 56121 L. Ed. 2d 45@1992).

Whetherpolice must “knock and announce” prior to entering a residence-n exe
cuting a warrant igpart of the reasonableness inquiry under the 4th amendment.
Wilsonv. Arkansas514 U.S. 927131 L. Ed. 2d 9761995).

Publicschool students are granted lesser privacy protections than adults; and stu
dentathletes even less. Mandatory drug testing of student athletes did not violate
the constitutional protection against unreasonable searches and seizures. School
Dist. 475 v Acton,515 U.S. 646132 L. Ed. 2d 5641995).

It is a violation of the 4th amendment for police to bring members ohéuka
or other 3rd persons into a home during the execution of a warrant when the pres
enceof the 3rd persons in the home is not in aid of the execution of the warrant.
Wilsonv. Layne,526 U.S. 603143 L. Ed. 2d 81§1999).

Inherentin Summersauthorization to detain an occupant of the placédo
searcheds theauthority to use reasonable force tfeefuate the detention. Use
of force in the form of handcisfto efectuate detention in the garage outside the
housebeing searched was reasonable when the governmental interests outweighed
themamginal intrusion. Muehler\Mena,544U.S. 93161 L. Ed. 2d 299125 S.

Ct. 1465(2004).

Violation of the “knock—and—announce” rule does not requirestigpression
of all evidence found in the search. HudsoNlichigan,547 U.S. 586165 L. Ed.
2d 56,126 S. Ct. 21592006).

A claim of excessive force in the course of making a seizure of the person is prop
erly analyzed under the 4th amendmembjective reasonablenestandard. A
policeofficer’s attempt to terminate a dangerous high-speed car chatie¢laat
ensthe lives of innocent bystanders does not violate the 4th amendment, even when
it places the fleeingotorist at risk of serious injury or death. Scottlarris,550
U.S.372 167 L. Ed. 2d 686127 S. Ct. 17692007).

To trigger the exclusionary rule, police conduct must bficgeritly deliberate
thatexclusion can meaningfully deter the conduct, anficgeritly culpable that
suchdeterrence is worth the price paid by the justice system. The exclusionary rule
servesto deter deliberate, reckless, or grossly negligent conduct, or in seme cir
cumstancesecurring or systemic negligence. When police mistakes are the result
of negligence, such as here wheecancelled warrant was not removed from a data
base,rather than systemic error or reckless disregard of constitutional require
ments,any maginal deterrence does not pay its waierring v United State555

The automobile exception does not extend to a closed, opaque container locatedJ-S.135 129 S. Ct. 695172 L. Ed. 2d 49§2009).

in the luggage compartment. Robbin€alifornia,453 U.S. 42q1981).
Police placement of a beeper in a container of precursor chemical used to
manufacturen illicit drug and the subsequent surveillance of the defesdzat’

The “reasonableness” of the investigative detention: An “ad bonstitutional
test. Wiseman. 67 MLR 641 (1984).

The exclusionary rule and the 1983-1984 term. Gammon. 68 MLR 1 (1984).
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The constitutionality of the canine shifearch: From Katz to dogs. Fitzgerald.
68 MLR 57 (1984).
Analyzing the reasonableness of bodily intrusions. Sarnacki. 68 MLR 130

(1984)

Thegood faithexception to the exclusionary rule: The latest example of “new
federalism”in the states. 71 MLR 166 (1987).

Search and seizure—abandonment. 1974 WLR 212.

Terry revisited: Critical update orecent stop—and-frisk developments. 1977
WLR 877.

The future ofthe exclusionary rule and the development of state constitutional
law. 1987 WLR 377.

Searchand Seizuref Computer Data. McChrystal, Gleisn&uborn. Ws.
Law. Dec. 1998.

The good—faith exception to the exclusionary ruleis&khan. WBB Aug. 1986.
CONSENT AND STANDING

ART. I, §11, WISCONSIN CONSTITUTION

Suddenlyplacing a police dicer at each side of a vehicle just prior to asking for
consento search cannot be said to create or to be intended toaEmeive situa
tion. State vStankus220 Ws. 2d 232582 N.W2d 486(Ct. App. 1998)97-2131

A person with no property interest who may have entered the prdegges
mately but did not have permission to remain to the time of a search is without
standingto challenge the search. StatéeCray 220 Ws. 2d705 583 N.W2d
668 (Ct. App. 1998)97-2746

To have standing to challenge the pre-delivery seizure of a package not
addressetb the defendanthe defendant has the burden of establishing sorme rea
sonableexpectation of privacy ithe package, which will be determined on a case—
by-caseébasis. State Ramirez228 Ws. 2d 561598 N.W.2d 247(Ct. App. 1999),
98-0996

Non-objectedto warrantless entry by police into living quarters is entry
demandedinder color obffice granted in submission to authority rather than as
an understanding and intentional waiver of a constitutional right. If consent is
grantedonly in acquiescence to amlawful assertion of authoritthe consent is
invalid. An initial refusal to permit a search when asked militates agafinstiag

Thefact that consent to the search of a car was given while the defendant wasof yoluntariness. State Munroe,2001 WI App 104244 Wis. 2d 1 630 N.W2d

in custodydoesnot establish involuntariness. It was not improper for the police

223 00-0260

to tell the defendant that if a search did not produce stolen goods he would be  \whenofficers gained entry into a motel room for the stated, but false, reason of

released.Gautreaux vState 52 Wis. 2d 489190 N.W2d 542

determiningwhether the occupant had violated an ordinance requiring the presen

Whenpolice opened a package in the possession of an express company withoutation of proper identificationvhen renting a room, any license granted by acquies
awarrant or the consent of the addressee, persons later arrested in possession of tbenceto their entry vanished when proper identification was presented, and the

package, other than the addressee, hatamaling to challenge the evidence on the
groundof illegal search. Defendants would hawestablish a possessory interest
in the package at the time of the search. Sta@hristel,61 Wis. 2d 143211
N.W.2d 801

The defendant was qualified to challenge the admissibility of evidence taken
from his wife, when he and his wife were in each dthpresence when arrested

officershad no authority to conduct a genesehrch. State Wlunroe,2001 WI
App 104 244 Wis. 2d 1 630 N.W2d 223 00-0260

In light of the reduced expectation of privacy that applies to propertyantan
mobile, the search of a vehicle passenggcket based upon the drileconsent
to the search of the vehicleas reasonable. StateWatejka,2001 WI 5241 Ws.
2d52 621 N.W2d 891 99-0070

for the same crime, a search of her person at that time would have been at a place A social guest who is not an overnight guest may have a reasonable expectation
wherethe defendant had a legitimate right to be; the object of the search, incident of privacy in premises giving standing to challenge a warrantless search if the

to the arrest for robbery could only be for weapons and incriminating evidence
againsthim and his wife; and this situation carried over into a custodial sefrch

guest'srelationship to the property and host is firmly rooted. Stafieeeroci,2001
WI App 126 246 Ws. 2d 261630 N.W2d 555 00-1079

the wife which was thereafter conducted at the police station where the search Warrantsfor administrative or regulatory searches modify the conventional

occurred. State vMabra,61 Ws. 2d 613213 N.W2d 545

understandin@f probable cause requirements for warrastshe essence of the

Sons of a murdered property owner did not, as such, have authority to consentsearchsearch is that there is no probable cause to believe a search will yield evi

to a search of the premises. KellyState,75 Ws. 2d 303249 N.W2d 800

A person living in a tent in the yaad a house had no authority to grant consent
to awarrantless search of the house. A poli¢e®f's observation through a win

denceof a violation. Refusal of consent is not a constitutioeglirement for issu
ing the warrant, although it may be a statutory violation. Suppression only applies
to constitutional violations.State vJackowski2001 WI App 187247 Wis. 2d

dow of a cigarette being passed in the house did not constitute probable cause fo30, 633 N.W2d 649 00-2851

awarrantless search of the house for marijuana. The “plain view” doctrine dis
cussed.State vMcGovern,77 Ws. 2d 203252 N.W2d 365

An estranged wife had no authoritydonsent to the warrantless search of prop
erty she owned jointly with her defendant husband but did not occupy at that time.
Statev. Verhagen86 Wis. 2d 262272 N.W2d 105(Ct. App. 1978).

The boyfriend of an apartment lessee who paid no rent or expensebasel

access to the apartment was at the whim of the lessee did not have even a Iimiteﬁ1

reasonable expectation of privaicythe premises when away form the premises.
State v Fillyaw, 104 Ws. 2d 700312 N.W2d 795(1981).

Theimpoundment and subsequent warrantless inventory search iottating
alocked glove box, were not unconstitutional. Automatic standing is discussed.
Statev. Callaway 106 Ws. 2d 503317 N.W2d 428(1982).

A defendant had no standingdontest the legality of search of a van because
of a lack of dominion and control over the van. Stawfigurmerski, 106 Ws. 2d
722, 317 N.W2d 484(1982).

When the defendaistmother admitted police into her home to talk to her son,
the subsequent arrest of the son was valid. St®Redgers119 Wis. 2d 102349
N.W.2d 453(1984).

Whenpolicereentered a home to recreate a crime 45 hours after consent to enter

wasgiven,evidence seized was properly suppressed. St@teuglas, 123 Ws.
2d 13 365 N.W2d 580(1985).

A person whdorrows a car with the owrisrpermission has a reasonable expec
tation of privacy in the vehicle. StateDixon,177 Ws. 2d 461501 N.W2d 442
(1993).

In a consent search, voluntariness and freedom from coercion, natfioiiped
consentmust be shown. Language and cultural background are relevant in deter
mining whether the police took advantage in gaining consent. Sbéiteng, 178
Wis. 2d 525504 N.W2d 428(Ct. App. 1993).

A warrantless entry by uniformedfiekrs to make arrests after undercover

agentggained permissive entrance to the premises was justified under the consent

exceptionand no exigent circumstances were required. Std@haston184Wis.
2d 794 518 N.W2d 759(1994).
Evidenceobtained in a consensual search of the deferedeat'when the cen

sentwas given during an illegal search was admissible as the evidence was not;

“comeat” by information learned in the interrogation. Stat€&weetsch186Wis.
2d 1,519 N.W2d 634(Ct. App. 1994).

A visual body cavity search is more intrusiian a strip search. It is not objec
tively reasonable for police to conclude that consent to a strip search includes con
sentto scrutiny of body cavities. StateWallace,2002 WI App 61251 Wis. 2d
625 642 N.W2d 549 00-3524

A search authorizeloly consent is wholly valid unless that consent is given while
anindividual is illegally seized. The general rule is that a seizaseoccurred when
n officer, by means of physical force or show of authoritgs in some way
estraineahe liberty of a citizen. Questioning alone does not a seizure rMalke.

a defendant spontaneously and voluntarily resporidesh oficer’'s questions is
notenough to transform an otherwise consensual exchange into an illegal seizure.
Statev. Williams, 2002 W1 94 255 Wis. 2d 1 646 N.W2d 834 01-0463

Thereis no bright-line rule that a tenantan unlocked apartment building with
atleast four units does not have a reasonable expectation of privheycommon
areasof the stairways, hallways, and basement. Whether there is a reasonable
expectatiorof privacy is decided on a case—by-case basis. Staskrdge 2002
WI App 158 256 Wis. 2d 314647 N.W2d 434 01-2720

A teenage child may have apparent common authority to consent to police entry
into the family home justifying a warrantless entState vTomlinson,2002 WI
91, 254 Wis. 2d 502648 N.W2d 367 00-3134
Consentto a vehiclesearch, given following the conclusion of a fiastop,
whenthe police had givewerbal permission for the defendant to leave but contin
ued to ask questiongas valid. Applying a “reasonable person” test, there was no
“seizure”at the time and consent to the search was not an invalid result of an illegal
seizure. State Williams, 2002 WI 94253 Wis. 2d 99644 N.W2d 91900-3065

Detaining,in handcufs, aperson who had arrived at a motel room with the per
sonwho had rented the room pending the arrival of and during the execution of a
searchwarrant for the hotel room was reasonable. Consent to a search of the per
sons living quarters on completion of the seanghjchresulted in the seizure of
illegal drugs, when the person had been repeatedly told she was being detained but
wasnot under arrest was voluntarily given aral the product of an illegal seizure.
Statev. Vorburger 2002 WI 105255 Wis. 2d 537648 N.W2d 829 00-0971
Questioningthe defendarg’ 3-year—-old son outside the defendaptesence
did exceed the scope of the defendantnsento search his home when the child
was left with a police diter without anyrestrictions and there was no evidence of
trickery, deceit, or coercion. The questioning constituted on—-the—scene question
ing of a potential witness in an ongoing investigation. There was no applicable pro
hibition against speaking with the boy about whether a gun was in the house. State
v. Ragsdale2004 WI App 178276 Ws. 2d 52687 N.W2d 785 03-2795

All occupants of a vehicle in a police-initiated stop are seized and have standing For a search with no probable cause made afterfi s&dp to be consensual,

to challenge the lawfulness of the seizure.e$tablish lawfulness, the state must

the consent must be given under circumstances where a reasonable person granting

establistthat the police possessed reasonable, articulable suspicion to seize somethe consent would have believed that he or she was free to leave. Some verbal or

onein the vehicle. State Harris, 206 Ws. 2d 243557 N.W2d 247(1996),
95-1595

Whetherpersons have “commauthority” to consent to a search of a premises
dependsnot on property rights, but on the relationship between the consenting

physicaldemonstration by the fager, or someother equivalent facts, clearly con
veyingto the person that the tfiafmatter is concluded and tiperson should be

on his or her way is necessabsent that, it is a legal fiction to conclude that a
reasonabl@erson would believe that he or she is free to depart the scene.. State v

party and the premises. Co-residents have “common authority” to consent to a Jones2005 WI App 26278 Ws. 2d 774693 N.Ww2d 104 03-3216

searchbut relatives of residents and property owners do @ohsent of one who

In a trafic stop context, where the test of consent to search is whether areason

possessesommon authority is binding against an absent resident, but is not against ableperson would feel free to disregard the police and go about his or her business,

a nonconsenting party who is present. Stat&ieffer, 207 Ws. 2d 462 558
N.W.2d664(Ct. App. 1996)96—0008 Affirmed 217 Ws. 2d 531577 N.W2d 352
(1998),96-0008 See also, State 8t. Germaine2007 WI App 214305 Ws. 2d
511, 740 N.W2d 148 06-2555

Consento a search must b@owledgeably and voluntarily given. When eon
sentis not requested, it cannot be knowledgeably and voluntarily given. State v
Kiekhefer,212 Ws. 2d 460569 N.W2d 316(Ct. App. 1997)96-2052

the fact that the persom'drivers license or other fi€ial documents are retained
by the oficer is a key factor in assessing whether the person is seized and, therefore,
whetherconsent is voluntaryState vLuebeck2006 WI App87,292 Ws. 2d 748
715N.W.2d 639 05-1013

Orderly submission to law enforcemenficérs who, in gkct, incorrectly repre
sent that they have the authority to search and seize prapexy knowing, intelk
gent,and voluntary consent under titn amendment. Whenfiofers ofered the
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ART. 1, §11, WISCONSIN CONSTITUTION

defendanta fleeting glimpse of aubpoena signed by a judge, they suggested

11-12 Wis. Stats. 34

A physically present inhabitastexpress refusal of consent to a police search is

authoritythey did not possess that led the defendant to believe he could not refusedispositive as to him, regardless of the consent of a fellow occupant. If a potential

consenfor the oficers to search his room and seize his comp@éte vGiebel,
2006 WI App 239 297 Wis. 2d 446724 N.W2d 402 06-0189

Theholding ofJones2005 WI App 26is inapplicablego consent to the search
of a vehicle made after the defendant hadn lawfully seized. StateMartwig,
2007WI App 16Q 302 Wis. 2d 678735 N.W2d 597 06-2804

Theholding ofAngelia D.B that searches on school grounds must be supported

defendantith self-interest in objecting is in fact at the door and objects, the co-
tenant’'spermission does not dige for a reasonable search, whereas the potential
objector,nearby but not invited to take part in the threshold collptpses out.
Georgiav. Randolph547 U.S. 103164 L. Ed. 2d 208126 S. Ct. 151%2006).

Whena police diicer makes a tréit stop, the driver of the car and its passengers
are seized within the meaning of the 4th amendment and so may challenge the

by reasonable suspicion extends to searches in school parking lots. A school searchonstitutionalityof the stop. Brendlin.\California,551 U.S. 249127S. Ct. 2400

is legal when it satisfies a 2—prong test: 1)gharch must be justified at its ineep

168L. Ed. 2d 1322007).

tion, and 2) reasonably related in scope to the circumstances which justified the As a matter of federal lavan appellant cannot assert an allegethtion of his

interferencen the first place. A schoolfidial has the responsibility to keep stu

wife's 4th—-amendment rights as a basis for suppression, at his trial, of evidence

dentssafe on school grounds. The search here was justified at its inception becaus¢akenfrom his wife. Mabra vGray 518 F2d 512

schoolofficials were put on alert that the defendant was in possession of drugs that

dayand school dicials must act on such a tip. When searches of the defemdant’

person,backpack, and locker were cleared, the search was reasonable in scope

whenthe next step for schoolfifials was to search the defendardar State v
Schloegel2009 WI App 85319 Wis. 2d 741769 N.W2d 13Q 08-1310
Thedefendant in this case did not have a legitimate expectation of privacy in a

packagentercepted by a delivery service and later searched. While the expectationw R
of privacy when using an alias to send or receive mail is something society may

Zurcher: third party searches and freedom of the press. Cantrell. 62 MLR 35
(1978).
But What of Wsconsins ExclusionaryRule? The Wsconsin Supreme Court
AcceptsApparent Authority to Consent as Grounds foarkéintless Searches.
Schmidt. 83 MLR 299.

Statev. Stevens: Consent by deception in the context of garbage searches. 1987
191.

acceptas reasonable, the coupling of a false name and a false address, along with  PROBABLE CAUSE AND WARRANTS

anunknown sender and a statement by the defendant that the package belonged to propablecause meeting constitutional requirements for issuance of the search
someone else did not demonstrate that the defendant had a reasonable expectatigyrrantof defendant premises was not established by testimony of a pofice of

of privacy in the package. StateBarl,2009 WI App 99320 Wis. 2d 639 770
N.W.2d 755 08-1580

certhat a youth found in possession of amphetamines informedfiber that a
shipmentof marijuana was being delivered to the defendam&mises, when it

In considering the totality of the circumstances surrounding whether consent wasestablished that thefifer had had no previous dealings with the informant and

wasgiven voluntarily the court considered: 1) whether the police used deception,
trickery, or misrepresentation; 2) whether the police threatened or physically intim
idatedthe defendant or punished him or her by the deprivation of something like

food or sleep; 3) whether the conditions attending the request to search were conge
nial, non-threatening, and cooperative, or the opposite; (4) how the defendant

could not personally attest to the informantéliability The warrant was invalid.
Stateex rel. Furlong wvaukesha County Courty Wis. 2d 515177 N.w2d 333
Probablecause for arrest without a warrant underdtreamendmeruf the U.S.
constitutionis applicable irthis state. @sts for probable cause are discussed. A
citizeninformer is not subject to the requirement that tifieefshow prior reliabil

respondedo the request to search; (5) what characteristics the defendant had as tqiy of hjs informant. State Paszek50 Ws. 2d 619184 N.W2d 836

age,intelligence, educatiorphysical and emotional condition, and prior experi
encewith the police; and (6) whether the police informed the deferidanhhe or
shecould refuse consent. StateAvtic, 2010 WI 83326 Wis. 2d 234784 N.W.2d
740, 08-0880

Threateningo obtain a search warrant does not vitiate consent if “the expressed

intentionto obtain a warrant is genuine and not merely a pretext to irstiboeis
sion. State vArtic, 2010 WI 83326 Wis. 2d 234784 N.W2d 74Q 08-0880

Voluntary consent is less likely when the defendant answers the door toffind of
cerswith guns drawn. Howevgthe fact that an i€er has a weapon drawn at the
beginningof an encounter does not prevent the situation from evolving into-some
thing non—threatening and relatively congenial. Statrtic, 2010W!I 83, 326
Wis. 2d 234 784 N.W2d 740 08—-0880

A defendans consent to a search obtained following illegal police activity may
beadmissible. The court must consider the temporal proximity of the misconduct
to the statements by the defendant,ghesence of intervening circumstances, and
the purpose and flagrancy thiemisconduct. Circumstances may mitigate a short
time span including congenial conditions. Meaningful interveringumstances
concernsvhether the defendant acted of free will fieeted by the initialllegality.
Purposefulnesand flagrancy of the police conduct is particulartyportant
becausét goes to the heart diie exclusionary rulg’objective of deterring unlaw
ful police conduct. State Rrtic, 2010 WI 83326 Ws. 2d 234784 N.W2d 740
08-0880

The rule regarding consent to search a shared dwelli@gamia v Randolph
547 U.S. 103 which states that a warrantless sear@hnot be justified when a

Probablecause must exist prior to a search of body orifices. St&eys5 Wis.
2d 83 197 N.w2d 774

An affidavit reciting that a reliable informant had reported seeingye lgmantity
of heroin indefendans apartment was didient to support a search warrant. State
v. Mansfield,55 Ws. 2d 274198 N.W2d 634

Unauthorizedbut-of—court disclosures of private marital communications may
notbe used in a proceeding to obtain a search warrant. MueStat®,73 Wis.
2d 117, 243 N.w2d 393

A search warrant designating an entire farmhouse occupit lazcused and
“other persons unknown” was not invalid despite the multiple occup&diage v
Suits,73 Wis. 2d 352243 N.w2d 206

A warrant authorizing the search of the “entire first—floor premises” encom
passed balcony roonthat was part and parcel of first flodRainey v State,74
Wis. 2d 189246 N.w2d 529

A search warrant obtained on afid#vit containing misrepresentations ay
police officer as to the reliability of an unnamed informaninvalid. When the
searchwas conducted within a reasonable time following an arrest based en prob
ablecause, the search will be sustained even though itevakicted in execution
of invalid warrant. Schmidt.\State,77 Ws. 2d 370253 N.W2d 204

Affidavits for search warrants need not be drafted with technical specifimity
demonstrat¢éhe quantum of probable cause required in a preliminary examination.
Theusual inferences that reasonable persons draw from evidence are permissible,
anddoubtful or maginal cases should be resolved by the preferencedodmeded

physicallypresent resident expressly refuses consent, does not apply when a physitg warrants. State Btarke81 Ws. 2d 399260 N.W2d 739

cally presentesident is taken forcibly from the residence by law enforcemint of

cersbut remains in close physical proximity and refuses to consent after removal
from the residence. When the defendant was nearby but not invited to take part in

thethreshold colloquy in which the defendanto-tenant granted permission to
searchthe defendant didot fall within the rule stated iRandolphsuch that the
searchshould have been barred and the evidence gained feupptessed. State
v. St. Martin,2011 W1 44, 334 Ws. 2d 290800 N.W2d 858 09-1209

Passengerisad no “legitimate expectation of privacy” in the gldox or under
the seat of a carRakas vlllinois, 439 U.S. 12§1978).

A court may not suppress otherwadmissible evidence on the ground that it
wasseized unlawfully from a 3rgarty not before court. United State$ayner
447U.S. 727(1980).

Defendantchaged with crimes of possession may only claim benefits of the
exclusionary rule if theipwn 4th—amendment rights have in fact been violated.
United States vSalvucci448 U.S. 831980).

Whenpolice entered a 3rd parsyhouse to execute an arrest warrant, evidence
discoveredduring the search was inadmissible. Steagdlthited States}51 U.S.
204(1981).

Probablecause for arrest on a charof homicide by intoxicated use of a motor
vehicle justified taking a blood sampléthout a search warrant or arrest. State v
Bentley,92 Ws. 2d 860286 N.W2d 153(Ct. App. 1979).

A defect in a portion of a search warrant did not invalidate the entire sem¥ch
rant. State vNoll, 116 Ws. 2d 443343 N.W2d 391(1984).

A “no knock” warrant to search a drug deadrouse was invalid because of a
lack of specific information to indicate the evidence would be destroyed otherwise.
Statev. Cleveland 118 Ws. 2d 615348 N.W2d 512(1984).

At a “Franks hearing” challenging the veracity of a statement supporting a
searchwarrant, the defendant must prove that a falsehoodniergtional or with
recklessdisregard for truth and that the false statement was necessary to finding
probablecause. State Anderson138 Wis. 2d 451406 N.W2d 398(1987).

Under the “independent source doctrine” the court examines whether an agent
would have sought a warrant had it not been for an illegal,eamdyif information
obtainedduring the entry &cted the decision to issue the warrant. Statange,
158Wis. 2d 609463 N.W2d 390(Ct. App. 1990).

A status check of a driverlicense arising out of police exercise of the commu
nity care—taker function is not a stop and doeesrequire reasonable suspicion of

A prisoner has no constitutionally protected reasonable expectation of privacy acrime. State VEllenbeckerl59 Ws. 2d 91464 N.W2d 427(Ct. App. 1990).

in his or her cell. Hudson Palmer468 U.S. 5171984).

Seizureof a package delivered to a 3rd party for limited investigatetention

Thestate need not prove that the defendant consenting to search knew of the rightequiresreasonable suspicion, not probable cause. St&erdon,159 Ws. 2d

to withhold consent. Florida Rodriguez469 U.S. 1(1984).

335,464 N.W2d 91(Ct. App. 1990).

A warrantless entry to premises is permitted under the 4th amendment when  An evidentiary search of a person not named in a search warrant but guesent

entry is based upon 3rd—party consent anficefs reasonably believed the3rd
party possessed authority to consent. lllinciRedriguez497 U.S. 177111 L.
Ed.2d 148(1990).

An officer’s opening of a closed bag found on the flofos suspecdt’ car during
asearch of the camade with suspestconsent was not unreasonable. Florida v
Jimeno,500 U.S. 248114 L. Ed. 2d 2971991).

A defendant canrge suppression of evidence obtained in violation of constitu
tional protections only if that defendastights were violated. U.S. Radilla,508
U.S.954 123 L. Ed. 2d 63%1993).

ing the search of a residence reasonably suspected of being a drug house was rea
sonable. State vJetey 160 Ws. 2d 333466 N.W2d 211 (Ct. App. 1991).

A probable cause determinationthre face of a staleness challenge depends
uponthe nature of the underlying circumstances, whetheacheity is of a pre
tractedor continuousature, the nature of the criminal activity under investigation,
andthe nature of what ibeing sought. State #hnert, 160 Ws. 2d 464 466
N.W.2d 237 (Ct. App. 1991).

A warrant for the seizure of film authorized the seizure, removal, and develop
mentof the undeveloped film. StateRetronel61 Ws. 2d 530468 N.W2d 676

The 4th amendment does not require that a seized person must be advised th4f991).

heis free to go before his consent to a search can be recognized as volDhtary
v. Robinette 519 U.S. 33136 L. Ed. 2d 3471996).

Knowledgethat a dealer operating an ongoing drug businessamasd in his
residencesatisfied the requirements for a “no knock” search. A reasonable belief
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thatthe weapon will be used need not be shown. Stat@tkinson,161 Ws. 2d
750, 468 N.W2d 763(Ct. App. 1991), State. Williams, 168 Ws. 2d 970485
N.W.2d 42 (1992).

ART. I, §11, WISCONSIN CONSTITUTION

used. State v Simmons,220 Wis. 2d 775585 N.W2d 165(Ct. App. 1998),
97-1861
The odor of a controlled substance provides probable cause to arrest when the

A warrantless search of an apartment for evidence of occupancy when the policeodor is unmistakable and may be linked to a specific person under the circum

reasonablyelieved that the tenant had vacated and the occupants were not legiti
matelyon the premises was not unreasonable. The defendant had no reasonabl
expectatiorof privacy in the apartment or in property kept there. Statéhitrock,
161 Wis. 2d 960468 N.W2d 696(1991).

An informant need not have a “track record” established with the police if the

stances of the discovery of the addrhe odor of marijuana emanating from a
wehicleestablished probable cause to arrest the sole occupant of the vehicle. State
v. Secrist224 Ws. 2d 201589 N.W2d 387(1999),97-2476

Policehave authority under a valid search warrant to enter unoccupied premises
if the search is otherwise reasonable under the circumstances. Knocking and

totality of the circumstances indicate probable cause for a search exists.. State vannouncings not required. State Moslavac230 Ws. 2d 338602 N.W2d 150

Hanson 163 Ws. 2d 420471 N.W2d 301(Ct. App. 1991).

Theseverability rule undeXoll applies when the descriptiontbie premises to
besearched is overly broad. StatdAarten,165 Ws. 2d 70477 N.W2d 304(Ct.
App. 1991).

If old information contributes to an inference that probable cause exists at the
time of the application for a warrant, its age is no taint. Statéoley, 171 Ws.
2d 207 490 N.W2d 764(Ct. App. 1992).

Policeserving a warrant are not requiredring a doorbell before forcing entry
Statev. Greenel172 Wis. 2d 43491 N.w2d 181(Ct. App. 1992).

Useof a ruse to gain entry in the executiomafirant when “no—knock” was not
authorizeddid not violate theannouncement rule. Special authorization is not
Eequir;\dfor the use of a ruse. StateMoss,172 Ws. 2d 10, 492 N.W2d 627

1992).

Failureto comply with the announcement rule was allowable whigrecs rea
sonably believed further announcement was futile. Stdervy 174 Ws. 2d 28
496 N.W.2d 746(Ct. App. 1993).

Compliance with th@nnouncement rule must be determined at time of execu
tion. While advance request for “no—knock” authority is preferable if police at the
time of execution have grounds, failure to seekhorization is not fatal. State v
Kerr, 174 Ws. 2d 55496 N.W2d 742(Ct. App. 1993).

Theincorrect identification of a building’address in the warrant did not render
theresulting search unreasonablieen the search made was of the building identi
fied by theinformant, which was otherwise correctly identified in the warrant.
Statev. Nicholson,174 Wis. 2d 542497 N.w2d 791(Ct. App. 1993).

A federal magistrate’decision at a 4th amendment suppression hearing was not
bindingon a state trial court when the state waisa party nor in privity with a party
to the federal action and the federal case did not review errors in the proceeding.
Statev. Mechtel,176 Wis. 2d 87499 N.W2d 662(1993).

An investigatory stop of an automobile based solely on the fact theghiee
bore“license applied for” plates, and the reasonable inferences that could be drawn
therefrom, was justified by reasonable suspicion. St&effin, 183 Ws. 2d 327
515N.W.2d 535(Ct. App. 1994).

For a violation of the requiremerthat a warrant be issued by a neutral and
detachedmagistrate, actual bias and not the appearance of bias must be shown
Statev. McBride, 187 Ws. 2d 408523 N.W2d 106(Ct. App. 1994).

An “anticipatory warrant” issued before the necessary eVvenes occurred that
will allow a constitutional search, is subject to the same probable cause determina
tion as a conventional search warrant. Stak@albo,190 Ws. 2d 328526 N.W2d
814 (Ct. App. 1994).

Thata person was a passenger in a vehicle in which cocaine was found in the
trunk was not of itself stitient to establish probable cause to arrest the person for
beinga part of a conspiracy to possess or sell the cocaine. Stadielle,192 Ws.
2d 470 531 N.w2d 408(Ct. App. 1995).

A search warrant authorizing the search of certain premises andc¢apants”
wasnot unconstitutional wherhbere was probable cause to believe that persons on
the premises were engaged in illegal activities. Stalttayes196 Ws. 2d 753540
N.W.2d 1 (Ct. App. 1995)94-3040

A request to perform field sobriety tests does not convert an otherwise lawful
investigatorystop into an arrest requiring probable cause. County of Dane v
Campshure204 Wis. 2d 27552 N.W2d 876(Ct. App. 1996)96-0474

Probable cause is not requiredustify a search conducted on school grounds
by a police diicer at the request of and in conjunction with with school authorities.
A lesser “reasonable grounds” standard applies. ®$tAtgelia D.B.211 Ws. 2d
140,564 N.w2d 682(1997),95-3104

A suspecs seeming reluctance to have the front of his boxer shorts patted at

(Ct. App. 1999)98-3037

“Probablecause to believe” does not refer to a uniform degree of proof, but
insteadvaries in degree at €ifrent stagesf the proceedings. County of fégton
v. Renz,231 Wis. 2d 293603 N.W2d 541(1999),97-3512

Thetest for finding probable causeissue a warrant is not whether the inference
drawnfrom the supporting &flavit is the only reasonable inference. The testis
whether the inference drawn is a reasonahle. State.WVard,2000 WI 3 231
Wis. 2d 723604 N.W2d 517 97-2008

Marijuanaplants discovered while fiders, although mistaken, believétey
were executing a valid search warrant of an adjaegrartment were properly
admittedinto evidence. Because thdicérs were required to cease all searching
whenthey discovered that they were not operating within the scope of the warrant,
incriminating statements and evidence obtained thereafter were properly sup
pressed.A warrant obtained for the second apartnisaged on the discovery of
the marijuana plants was based on untainted evidence, and additional evidence
obtainedthereunder was admissibl8tate vHerrmann2000 WI App 38233 Wis.
2d 135 608 N.w2d 406 99-0325

Policewith an arrest warrant aeeithorized to enter a home if they have probable
causeo believe that the person named in the warrant lives there and is fresent,
notto enter a 3rd—party’residence where the police believe the persba tovisi
tor. State vBlanco,2000 WI App 19,237 Wis. 2d 395614 N.W2d 51298-3153

In searching a computer for items listed in a warrant, the police are entitled to
examineall files to determine if their contents fall within the scope ofiherant.
Thefirst file containing evidence of other illegal activity is admissible under the
plain view doctrine and is grounds for a warrant to search for more evidence of the
secondllegal activity State vSchroede2000 WI App 128237 Wis. 2d 575613
N.W.2d 911, 99-1292

Irrespective of whether the search warrant authorizes a “no-knock; exgry
sonablenesis determined when the warrant is execut8thte vDavis,2000 WI
270,240 Ws. 2d 15622 N.W2d 1, 99-2537

A good faith exception to the exclusionary rule is adopted for when pdiice of
cersact in objectively reasonable reliance upon a warrant thabémmlissued by
adetachedind neutral magistrate. For the exception to apipdystate must show
thatthe process used in obtaining the search warrant included a significant inves
tigationand a review by either a policefioér trained andnowledgeable in the
requirement®f probable cause and reasonable suspicion or a knowledgesble
ernmentattorney State vEason2001 WI 98245 Wis. 2d 206629 N.W2d 625
98-2595

The constitutional validity of an unannounced entry in serving a warrant turns
onwhether the evidence introduced at the suppression hearing, including the facts
knownto thepolice but not included in the warrant application, waficseft to
establisha reasonable suspicion that knocking and announcing, under the-circum
stanceswould be dangerous or futile or would inhibit théeefive investigation
of the crime. State.WHenderson2001 WI 97 245 Wis. 2d 345629 N.W2d 613
99-2296

Whethertenants have a reasonablgectation of privacy in stairways and halls
of rental propertys to be determined by assessing each case on its individual facts
anddepends on whether the person has exhibited an actual subjective expectation
of privacy inthe area inspected and whether society is willing to recognize the
expectatiorasreasonable. State Trecroci,2001 WI App 126246 Ws. 2d 261
630N.W.2d 555 00-1079

Thereis a presumption that a warrantless search of a private residence is per se
unreasonableA warrantless search requires probable cause, not reasonable suspi
cion. Although flight from an dfcer may constitute reasonable suspicion, it does
not rise to probable cause. For probable cause therédomadair probability that
contrabandr evidence will be found in a particular placate vRodriguez2001
WI App 206 247 Wis. 2d 734634 N.W2d 844 00-2546

belowthe waist did not give rise to probable cause to search inside the shorts when Warrantsfor administrative or regulatory searches modify the conventional

no specific suspicion of a crime was focused on the suspect and no weapen or con
trabandhad been plainly felt in @erry pat down search. StateRord,211 Wis.
2d 741, 565 N.W2d 286(Ct. App. 1997)96-2826

It is not necessary that a warrant explicitly state that delivery of the sought after
contrabandnust take place before the search is initiated vthemequirement is
sufficiently implied. It is not necessary to describe in thidafit in support of the
warrantthe exact role the police will play in delivering the contraband. State v
Ruiz, 213 Ws. 2d 200570 N.W2d 556(Ct. App. 1997)96-1610

A no-knock search cannot be founded on generalized knowledge. Fruits of an
invalid no—knock search must be suppressed. St&t&evens213 Ws. 2d 324
570N.W.2d 593(Ct. App. 1997)97-0758

The showing required to sustain an unannounced entry parallgisabenable
suspicionstandard for justifying investigative stops. The police must have reason
ablesuspicions based on specific articulafialets that announcing their presence
will endanger safety or present an opportunity to destroy evidence. . S&at&on,
215Wis. 2d 155572 N.W2d 127(Ct. App. 1997)95-1940

Thereis no constitutional requirement that an anticipatory search warrant con
tain explicit conditional language limiting the execution of the warrant until after
delivery of the contraband. State Meyer 216 Wis. 2d 729576 N.Ww2d 260
(1998),96-2243

To dispense with the rule of announcement in executing a wapamigular
factsmust be shown in each case that supportfaredt reasonable suspicion that
exigentcircumstances exist. Anfifer’'s experiencand training are valid relevant
considerations. StateMeyer216 Ws. 2d 729576 N.W2d 260(1998),96-2243

Policeare not prevented from ever using evidence gleaned from an degah
in a subsequent and independent investigation. Wieelater investigation is not
promptedby the information obtained in the earlier search, the informatiorbmay

understandin@f probable cause for warrants as the essence of the search is that
thereis no probable cause to believe a search will yield evidenceviofadion.
Refusalof consent is not a constitutional requirement for issuing the warrant,
althoughit may be a statutory violation. Suppression only applies to constitutional
violations. State vJackowski2001 WI App 187247 Wis. 2d 430633 N.W.2d
649, 00-2851

Theabsence of an oath ofighation supporting the issuance of a warrant is not
amere technicality or matter of formalityAbsence of an oath subjects evidence
seizedunder the defectivevarrant to suppression. Statdlye, 2001 WI 124248
Wis. 2d 530 636 N.W2d 473 99-3331

If a telephone warrant application has not been recorded and there is no evidence
of intentional or reckless misconduct on the mdraw enforcement éiters, a
reconstructedpplication may serve as an equivalent of the record of the original
applicationand can protect the defendanight to a meaningful appeal and ability
to challenge the admission of evidence. Courts should consider the time between
the application and the reconstruction, the leraftthe reconstructed segment in
relationto the entire warrant request, if there wang contemporaneous written
documentsused to reconstruct the record, the availability of withessestased
reconstructhe record, and the complexity of thegment reconstructed. The issu
ing judges participation may be appropriate. Stat®aflik, 2001 WI 129, 248
Wis. 2d 593636 N.W2d 690 00-1086

Probablecause to arrest may be based on hearsay that is shown to be reliable and
emanating from a credible source. Thus information from a confiderfbanant
may supply probable causkthe police know the informant to be reliable. State
v. McAttee,2001 WI App 262248 Wis. 2d 865637 N.W2d 774 00-2803

Thetimeliness of seeking a warrant depends upon the nature of the underlying
circumstances and concepts. When the activity is of a protracted and continuous
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ART. 1, 8§11, WISCONSIN CONSTITUTION 11-12 Wis. Stats. 36

nature the passage of time diminishes in significanEactors like the nature of involvedin child pornography found in thefafavit supporting the search tfe

the criminal activity under investigation and the nature of what is being sought have defendant'shome strengthened this inference. Stat@nalinski,2007 WI App

abearing on where the line between stale and fresh information should be drawn233 306 Ws. 2d 101743 N.W2d 448 06-0929

in a particular case. StateMultaler, 2001 WI App 149246 Ws. 2d 752632 An officer’s knowledge that a vehictedwnets license is revoked will support

N.W.2d89. Affirmed, 2002 WI 3500-1846 reasonablsuspicion for a tréit stop so long as thafficer remains unaware of any
An affidavit in support of a search warrant is not a research paper or legal brief facts that would suggest that the owner is not driving. Statewer2007 WIApp

that demands citations for every proposition. An investigattetailed listing of 236,306 Wis. 2d 193742 N.W2d 923 06-2388

his sources of information and accompanying credentials, combined with his indi If a search is conducted in “flagrant disregard” of the limitations in the warrant,

cationthat hisopinion was based upon his training and research providefl-a suf  all items seized, even items within the scope of the warrant are suppressed. When

cientfoundation for the opinion he gave in support of the warrant. Stsligitaler, the search consisted of moving items in plain view in order to document them, the

2002WI 35, 252 Wis. 2d 54 643 N.W2d 437 00-1846 circuit court correctly concluded that the police conduct, while troubling, did not
Theuse of an infrared sensing device to debeatt emanating from a residence  requiresuppression of all evidence seized during the search. SReader2008

constitutesa search requiring a warrarBtate vLorager2002 Wi App 5250 Ws. WI App 47,308 Ws. 2d 428748 N.w2d 471 07-1019

2d 198 640 N.W2d 55500-3364 See also KylloMJ.S.533 U.S. 27150 L. Ed. If the location to be searched is not described witficsefit particularity to

2d 94 (2001). inform officers which unit in @ multi-unit building they are to search, the particular
Under Ellenbecker it was reasonable for anfigkr, who stopped a motorist ity required by the 4th amendment has not been satisfeeflistify a search of the

whosevehicle and general appearance matched that of a criminal suspect, to makevholebuilding, there must be probable causthimsupporting &tlavit to search
areport of the incident, even If thefiokr had already decided that the driver was ~ €achunit in the building, or there must be probable cause to search the entire build

notthe suspect, and for that purpose it was reasonable to ask for the rmotmist’ ing. State vJackson2008 WI App 109313 Ws. 2d 162756 N.W2d 623

andidentification. Once the motorist stati@t he had no identification, there was ~ 07-1362

areasonablground for further detention. StatéMlliams, 2002 WI App 306258 A warrant contingent upon law enforcemeriiicefs identifying the precisenit

Wis. 2d 395655 N.W2d 462 02-0384 of 3 townhouse units in which the defendant resldekied the specificity that the
An officer may perform an investigatory stop ofehicle based on a reasonable ~ 4th amendment was designed to protect against. Stéilegy2008 WI App 129

suspicionof a non—criminal trdfc violation. State vColstad, 2003 WI App 25 313Wis. 2d 673758 N.W2d 131 07-1420

260Wis. 2d 406659 N.W2d 394 01-2988 An anticipatory search warrant is not appropriatesn its execution is condi

Whenthe reasonableness of a no—knock entry is challenged, the state must prestionedon verification of his address as opposed to being conditioned on certain evi
entevidence of the circumstances at the time of warrant execution thatjusuld denceof a crime being located at a specified place at some point in the future. State
tify a no—knock entry If the circumstances were described in the warrant applica V. King, 2008 WI App 129313 Wss. 2d 673758 N.w2d 131 07-1420
tion, the evidence might be testimony by aficefr that nothing had come to the Mistakes on the face of a warrant were a technical irregularity under s. 968.22
officer’s attention to lead them to believe that circumstances had changed. If the andthe warrant met the 4th amendment standardasonableness when although
warrantapplication is silent or lacking in regard to circumstances that might render thewarrant identified the car to be searched incorrectly two timegxieuting

anannounced entry dangerous or futile, the statestiljustify a no—knock entry officer attached and incorporate@@rrect afidavit that correctly identified the car
by showing that the &iters possessed the requisite reasonable suspicion at the time 3 times, describing the correct cqlarake, model, and style of the car along with
of entry State vWhiting,2003 WI App 101264 Ws. 2d 722663 N.W2d 299 thecorrect license plate, and the information was based on the execitagf
02-1721 personaknowledge from prior encounters. Stat®wgers2008 WI App 176315
Otherwiseinnocentconduct can supply the required link in the chain to establish Wis. 2d 6Q 762 N.w2d 795 07-1850
probablecause that a crime has or is about to be commigtitdough an individual A reviewing court must conclude that the totality of the circumstances demon
factin a series may be innocent in itself, when considered as a whole, the facts maystrateshatthe warrant-issuing commissioner had a substantial basis for conclud
warrantfurther investigation. State 8chaefer2003 WI App 164266 Wis. 2d ing that there was a fair probability that a search of the specified premises would
719,668 N.W2d 760 01-2691 uncoverevidence of wrongdoing. When a confidential informant tolldve
The existence of probable cause in the context of informatfomided by an enforcemenbfficer what someone else had told him, the veracity of each person

anonymousipster is determined by a totality-of-the—circumstances analysis. As in the chain was relevant. StateRomero,2009 WI 32 317 Ws. 2d 12 765

applied to assessing the reliability of an anonymous tip, a deficiency in one factor N.W.2d 756 07-1139

maybe compensated for by some other indicia of reliability when considered inthe  The Easongood faith exception tthe exclusionary rule when a policdioér

contextof the totality—of-the—circumstances. A recognized indicia of the reliabil ~ reliesin good faith upon a search warrantalidity was applicable when anfisf

ity of an anonymous tip is police corroboration of details, particularly details cer'sgood faith belief that an open felony warrant existed was based on a computer

involving predicted behavior Probable cause may exist even if the predicted searchthat revealed a commitment order thicef believed to be an arrest war

behaviorcorroborated by the police is, when viewed in isolation, innocent behav rant. State v Robinson 2009 WI App 97320 Wis. 2d 689 770 N.w2d 721

ior. Police themselves need not observe suspicious beh&tate vSherry2004 08-0266

WI App 207 277 Wis. 2d 194690 N.Ww2d 43503-1531 Whenan application for a warrant contains both tainted and untainted evidence,
Thatan oficer arrested the defendant for a crime that does not exist, did not make the warrantis valid if the untainted evidence is fcient to support a finding of

the arrest illegal. The pertinent question is whether the arrest was supported byprobablecause to issue the warrant. There is a two—pronged approach to determine

probablecause to believe the defendant committed a crime that does exist. Stateif untainted evidence provides an independent source: 1) the court determines

v. Repenshelkk004 WI App 229277 Wis. 2d 780691 N.W2d 780 03-3089 whetherabsent the illegal entrthe oficer would have sought the search warrant;
UnderLeon,68 U.S. 897 an oficer cannot be expected to question a magis  and 2) it asks if information illegally acquired influendbd magistrate’decision

trate’sprobable—cause determination or judgment that the form of the warrant is to authorize the warrant. Absent an explicit finding by the trial court, a clear infer

technically suficient except when: 1) the magistrateissuing a warrant was encefrom the facts can compel the conclusion that law enforcement agents would

misledby information in an diflavit that the dfant knew was falser would have havesought a warrant had they not obtained tainted evidence. Stateall,2010

knownwas false except for a reckless disregard of the truth; 2) the issaiyig WI 8,322 Wis. 2d 299778 N.W2d 1, 07-1378

tratewholly abandoned his or her judicial role; 3) when dida¥it is so lacking Thegood-faith exception tthe exclusionary rule does not apply to a situation

in indicia of probable cause as to renddic@l belief in its existence entirely in which: 1) no facts existed that would justify an arrest without a warrant; 2) the

unreasonablegr 4) when a warrant so facially deficient that the executindiof civil arrest warrant issued by a circuit judge was void ab initio because it did not

cerscannot reasonably presume it to be valid. Stamavquardt2005 WI 157 complywith any statute authorizing the court to issue a warrant and it was not sup

286 Wis. 2d 204705 N.W2d 878 04-1609 portedby an oath or &ifmation; and 3) the court issued the warrant without the
Theinquiry into whether a warrantfafavit is “so lacking in indicia of probable benefit of verification of the facts or scrutiny of the procedure to ensure that the

causeas to render &itial belief in its existence entirely unreasonable,” uriasm judgeacted as a detached and neutral magistrate. Suppressing evidence obtained

mustbe diferentfrom the inquiry into whether the facts in the warrant application  asa result of the unauthorized, defective warrant is necessprggerve the integ
are“clearly insuficient to support a determination of probable cause.” That the rity of the judicial process. StateRess2010 WI 82327 Wis. 2d 524785 N.w2d

warrantapplication wasnsuficient to support the warrant-issuing judgerob 568 08-2231

ablecause determination does not mean that fidaadt in support of thevarrant An order authorizing law enforcement to insttid monitor a GPS tracking

waslacking in indicia of probable cause within the meaningeain State vMar- deviceon defendang vehicle constituted a valid warrant and thfecefs’ execu

quardt,2005 WI 157286 Ws. 2d 204705 N.W2d 878 04-1609 tion of the warrant was reasonable when the GPS tracking device was attached to
Easonadded two requirements that must be met beforé.¢be good faith thevehicle while the car was parked in the defendafitveway and the car was

exceptionmay apply UnderEason a“significant investigation” does not require subsequentlglectronically monitored for a period of 35 days without the defen
ashowing that the investigation yielded the probable cause that would have beendant’sknowledge. State vSveum2010 WI 92328 Wis. 2d 369787 N.W2d 317
necessaryo support the search at issue. At the same time, a significant investiga 08—-0658 See also State Brereton, 2011 WI App 127 337 Wis. 2d 145804

tion for purposes oEasonrefers to more than the number oficgrs or hours N.W.2d 243 10-1366

devotedto an investigation. State Marquardt2005 WI 157286 Ws. 2d 204 Generallysearches are subject to the “one warrant, one search” rule. Hpwever

705N.W.2d 878 04-1609 asearch conducted pursuant to a lawful warrant may last as long, and be as thor
The good faithexception undeeonis a doctrine that applies to policdioérs ough,as reasonably necessamyfully execute the warrant. Courts have recognized

who execute a search warrant in the mistaken belief that it is valid. Good faith is an exception to the one warrant, one search rule when a subsequent entry and search

not a doctrine that absolves the neutral and detapfdge or magistrate from a area reasonable continuatiofithe earlier one. The reasonable continuation rule

careful,critical and independent analysis of the facts presented when exeltuising  hastwo requirements: 1) the subsequent entry must be a continuation of the earlier
responsibilityof determining whether probable cause for a search warrant exists. searchand 2) the decision tmonduct a second entry to continue the search must

State v Sloan,2007 WI App 146303 Wis. 2d 438736 N.W2d 189 06-1271 bereasonable under the circumstances. Stateevy, 2011 WI App 124337 Wis.
Probablecause to believe that a person has committed a crime does not automati 2d 351, 804 N.W2d 216 10-0411

cally give the police probable cause to search the parbonise for evidence of For a complaint to pass constitutional mustiemust contain the essential facts

thatcrime. State \Sloan,2007 WI App 146303 Wis. 2d 438736 N.W2d 189 constitutingthe ofense chaged. It is not enough to list only the languagéhef

06-1271 criminal statute the defendant allegedigplated, let alone a statutory cite. In this

Theuse of a credit card issued to the defendant to purchase a membership to webcase, the complaint listed s. 948.02 (1) (d), which contains a use or threat of force
sitescontaining child pornographgogether with customer records confirming the  or violence element, but the complaint did not allege that the defendant used or
defendans home address, e-mail address, and credit card information, resulted inthreatenedorce or violence anthe complaint did not set forth the statutory-lan
theinference that there was a fair probability that the deferfuohtreceived or guage. Asthe complaint did not contain facts that established probable cause that
downloadedimages. Details provided on the use of computers by individuals the defendant violated 848.02 (1) (d), the complaint did not comply with the 4th
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amendment.State vTravis,2012 WI App 46340 Wis. 2d 639813 N.W2d 702
11-0685

ART. I, §11, WISCONSIN CONSTITUTION

Seizureby police of a lage quantity of marijuana from the defendars5-acre
farm did not contravene their 4th—-amendment rights. Sta®eeko,63 Ws. 2d

An anonymous telephone tip that specified a vehicle was driven by an unlicensed644, 218 N.W2d 249

persondid not create articulable and reasonable suspicion of illegality justifying
aninvestigatory stop of the auto and drivé8 Atty Gen. 347.

Whena defendant makes a substantial preliminary showing thafiamt'affalse
statementknowingly or recklessly made, was the badithe probable cause find
ing, a hearing must be held. FrankDelaware438 U.S. 1541978).

An “open-ended” search warrant was unconstitutional. Lo-Ji Sales, New
York, 442 U.S. 31941979).

The“two—pronged” test oAguilar andSpinelliis abandonednd replaced with
a “totality of the circumstances” approach in finding probable cause hased
informer’stips. lllinois v Gates462 U.S. 2131983).

Underthe “totality of circumstancegest, an informard’tip met probable cause
standards.Massachusetts Wpton,466 U.S. 7271984).

The “good faith” exception to the exclusionary rule allowed the admission of
evidenceobtained by dfcers acting in objectively reasonable reliance on a search
warrant,issuedby a detached and neutral magistrate, later found to be unsupported
by probable cause. U.S.leon,468 U.S. 8971984).

Probablecause is required to invoke the plain view doctrine. Arizoh#oks,
480U.S. 321(1987).

Evidenceseized in reliance on a police record incorrectly indicating an outstand

ing arrest warrant was not subject to suppression when the error was made by cour

clerk personnel. Arizona\Evans514 U.S. 1131 L. Ed. 2d 341994).

Thereis no blankeexception to the knock and announce requirement for execut
ing warrants. @ justify a no—knock entrya reasonable suspicion that knocking and
announcingwill be dangerous or futile or will inhibit theffective investigation of
acrime must exist. RichardsWisconsin 520 U.S. 385137 L. Ed. 2d 61%1997).

Whenthe 3 occupantsf a vehicle in which drugs and cash were found in a legal
search all failed to &r any information with respect to the ownership of the drugs
or money it wasa reasonable inference that any or all 3 of the occupants had knowl
edgeof, and exercised dominion and control otiee drugs. A reasonableioér

Thesearch of the defendamtvallet after his arrest on unrelated dearthated
to the discovery of a newspaper article about a crime that, after questioning, the
defendanadmitted to committing was propierorder to find weapons or contra
band that mighbavebeen hidden there. StateMordeszewski68 Ws. 2d 649
229 N.w2d 642

The seizure by police @ters of a box of cartridges from under the edge of a
couchon which the defendant was resting at the time of his avessproper under
the plain—view doctrine, since if police havepsor justification to be present in a
positionto see ambiject in plain view and its discovery is inadvertent, the object
may be seized, and the useaflashlight by one of the fiders did not defeat the
inadvertenceequirement. Sanders$tate69 Ws. 2d 242230 N.W2d 845

A warrantless search of 2 persons for concealed weapons was reasonable when
an armed robbery with a sawedfahotgun had been committed a short time
beforeby two men, one of whom matched the description dieeane of the rob
bers. Penister vState,74 Ws. 2d 94246 N.W2d 115.

Thedoctrine of exigency is founded upon actions of the police that are €onsid
eredreasonable. The element of reasonableness is supplied by a col ting
to assist the victim or apprehend those responsible, not the need to secure evidence.
Westv. State,74 Wis. 2d 390246 N.W2d 675
+ A warrantless search by a probatioficefr was constitutionallypermissible
whenprobable cause existed for théagr to attempt to determine whether the-pro
bationerhad violated the terms of probation. Stat@arrell, 74 Ws. 2d 647247
N.W.2d 696

The plain view doctrine does not apply if the observation is not made inadver
tently or if the oficer does nohave the right to be in the place from which the
observatioris made. State Wlonahan,/6 Ws. 2d 387251 N.W2d 421

Warrantlessearches of automobiles aliscussed. ThompsonState83 Wis.
2d 134 265 N.W2d 467(1978).

Thecriteria used as justificatidior warrantless searches of students by teachers

couldconclude that there was probable cause to believe one or more of the men posarediscussed. Interest bfL. v. Washington County CicCt. 90 Wis. 2d 585280

sessedhe drugs, either solely or jointyMaryland v Pringle,540 U.S. 366157
L. Ed 2d 769124 S. Ct. 79%2003).

N.W.2d 343(Ct. App. 1979).
A warrantless entry under the emency rule justified a subsequent entry that

A search warrant that did not describe the items to be seized at all was s0gjid not expandhe scope or nature of the original entriya Fournier vState 91

obviouslydeficient that the search conducted pursuant to itoeasidered to be
warrantless.Groh v Ramirez540 U.S. 551157 L. Ed 2d 1068124 S. Ct1284
(2004).

Wis. 2d 61, 280 N.W2d 746(1979).

An investigatory stop—and-frisk for the sole purpose of discovering a ssspect’
identity was lawful under the facts of the case. Stakdynn,92 Ws. 2d 427285

Whetherprobable cause exists depends upon the reasonable conclusion to beN.W.zd 710(1979).

drawnfrom the facts known to the arrestindicdr at the time of the arrest. An
arrestingofficer’s state of mind, except for the facts that he knimisrelevant to

the existence of probable cause. A rule that tfensk establishing probable cause
mustbe closely related to, and based on the same conduct asetise aflentified

by the arresting dicer at the time of arrest is inconsistent with these principals.
Devenpeck. Alford, 543 U.S. 146160 L. Ed. 2d 537125 S. Ct. 58§2004).

For a conditioned anticipatory warrant to comply with the 4th amendment’
requiremenbf probable cause, two prerequisites of probability must be satisfied.
It must be true not onlhat if the triggering condition occurs there is a fair proba
bility that contraband or evidence of a crime will be found in a particular place, but
also that there is probable cause to believe the triggering condition will adzir
triggeringcondition foran anticipatory search warrant need not be be set forth in
thewarrant itself. U.S.\Grubbs547 U.S. 90164 L. Ed. 2d 195126 S. Ct1494
(2006).

Valid warrants will issue to search the innocent, and people unfortubeatly
thecost. Oficers executing search warrants on occasion enter a house when resi
dentsare engaged in private activity; and the resulting frustration, embarrassment,
andhumiliation may be real, as was true here. Whéoen§ execute a valid war
rantand act in a reasonable manner to protect themselves from harm, haweever
4th amendment is not violated. Los Angeles Counfyettele 550 U.S. 609167
L.Ed.2d 974,127 S. Ct. 19892007).

WARRANTLESS SEARCH AND SEIZURE

An officer making an arrest at a suspettbme pursuant tovearrant, after the
suspecbpens the dopcan arrest for a narcotics violation based on narcotics in
plain sight in the room. Schill.\6tate 50 Ws. 2d 473184 N.W2d 858

Police oficers properly in an apartment where drugs were discovered may pat
downthe pockets of a stranger who walks in and may seizge terd object felt,
in order to protect themselves. Stat€kambers55 Wis. 2d 289198 N.w2d 377

After stopping and frisking the defendant propediscovering severatar
tridges,the police were justified in looking under the car seat and in the glove
compartmenfor a gun. State. Williamson,58 Ws. 2d 514206 N.W2d 613

Whena valid arrest is made without a warrant, tHieef may conduct a limited
searchof the premises. Leroux 8tate58 Ws. 2d 671207 N.W2d 589

Whenan oficer, mistakenly believing in good faith that the occupants of a car

Furnishing police with the bank records of a depositor who had victimized the
bankwas not an unlawfidearch and seizure. Staté&Silbertson95 Wis. 2d 102
288N.W.2d 877(Ct. App. 1980).

Evidenceobtained during a mistaken arrest is admissible as long as the arresting
officer acted in goodaith and had reasonable articulable grounds to believe that
the suspect was the intended arrestee. Staee\y97 Ws. 2d 679294 N.w2d
547 (Ct. App. 1980).

A warrantless entry into the defendaritome was validatday the emegency
doctrinewhen the dfcer reasonably believed lives were threatened. State
Kraimer,99 Ws. 2d 306298 N.W2d 568(1980).

The warrantless search of a fishermatruck by state conservatiovardens
understatutory inspection authority was presumptively reason&iége vErick-
son,101 Wss. 2d 224303 N.W2d 850(Ct. App. 1981).

A detained suspestinadvertenexposure of contraband was not an unreason
able search. State @oebel 103 Ws. 2d 203307 N.W2d 915(1981).

Under Michigan v Tyler, the warrantless search of an entire buildingten
morningafter a localizedire was reasonable as it was the continuation of the prior
night's investigation that had been interrupted by heat and nighttime eircum
stances.State vMonoss0,103 Ws. 2d 368308 N.W2d 891(Ct. App. 1981).

A warrantless entry into a home was validated byethegency doctrine when
anofficial’s reasonable actions were motivagetkly by the perceived need to+en
derimmediate aid or assistance, not by the need or desire to obtain evidence. State
v. Boggess115 Ws. 2d 443340 N.W2d 516(1983).

Police having probable cause to believe a vehicle contains criminal evidence
may search the vehicle without a warrant or exigent circumstances. Skaieps
kins, 144 Ws. 2d 116, 423 N.W2d 823(1988).

Fire fighting presents exigent circumstances justifygngarrantless entryA
fire fighter may contact polic® inform them of the presence of illegal possessions
in plain view A subsequent warrantless search and seizure is p&ipt vGon
zalez,147 Wis. 2d 165432 N.W2d 651(Ct. App. 1988).

A reasonable police inventory search is an exceptidretaarrant requirement.

At issue is whether an inventory was a pretext for an investigative search.. State v
Axelson,149 Ws. 2d 339441 N.W2d 259(Ct. App. 1989).

hadcommitted a crime, stopped the car and arrested the occupants, the arrest was When effecting a lawful custodial arrest of an individual in his home, a law

illegal, but a shotgun in plain sight on the back seat coutttlzed and used in evi
dence. State vTaylor, 60 Ws. 2d 506210 N.W2d 873

Whenofficers stopped a car containing 3 men meeting the descriptioblugry
suspectswithin 7 minutes after the robbery and found a gun on one, they could
properlysearch the car for other guns and morgtate vRussell60 Ws. 2d 712
211N.W.2d 637

Given a valid arrest, a searchist limited to weapons or evidence of a crime,

enforcemenbfficer mayconduct a search of closed areas within the immediate

areaof the arrestee even though the search imposes an infringement on the arrest

ee’sprivacy interests. State Murdock,155 Wis. 2d 217455 N.W2d 618(1990).
Underthe circumstances presented, dicef properly conducted an inventory

searchresulting in the discovery of contraband in a purse left in a police car because

the search was conducted pursuant to proper department pslatg VW\eide, 155

Wis. 2d 537 455 N.W2d 899(1990).

nor need it be directed to or related to the purpose of the arrest, because one who Policecorroboration of innocent details of an anonymous tip gieg rise to

hascontraband or evidence of a crime his or her person travels at his or her own

reasonablesuspicion to make a stop under the totality of circumstances. -A sus

risk when he or she is validly arrested for any reason, hence the reasonableness gfect’sactions need not be inherently suspicious in and of themselves. . Riate v

asearch incident to the arrest no londepends on the purpose of the search in rela

tion to the object of the arrest. StateMabra,61 Wis. 2d 613213 N.W2d 545
Underthe “open fields” doctrine, evidence that a body was found 450 feet from

the defendang house during random digging done at the direction of the fsherif

actingwithout a warrant was properly admitted into evidence. Conr@thte63

Wis. 2d 616 218 N.Ww2d 252

ardson,156 Ws. 2d 128456 N.W2d 830(1990).

Thevalidity of a “Good Samaritan” stop or entry requitteat the dicer had the
motive only to assist and not to search for evidence, had a reasonable belief that the
defendanneeded help, and once the entry wesle absent probable cause, that
objectiveevidence existed giving rise to the investigation of criminal behavior
Statev. Dunn,158 Wis. 2d 138462 N.W2d 538(Ct. App. 1990).
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ART. 1, §11, WISCONSIN CONSTITUTION

11-12 Wis. Stats. 38

Thereasonableness of a search does not come into question unless a person haiministrativerules govern operations, equipment, and processes not typically

areasonable privacy expectation. Theradsreasonable expectation of privacy
in TDD communications made from the dispatch area of a Blsediépartment.
Statev. Rewolinski, 159 Ws. 2d 1 464 N.W2d 401(1990).

A parolees liberty is conditional. Audicially issued warrant is not required for
the seizure of an alleged parole violator in his home. St&étman,159 Ws. 2d
764, 465 N.W2d 245(Ct. App. 1990).

The evidentiary search of a person not named in a search warraptebant

conductedn residential areas, the rules and statuteicirftly preclude making
warrantlessearches of residences. LundeeDept. of Agriculture189 Ws. 2d
255,525 N.W2d 758(1994).

An arrest warrant was not legal authority to enter and search the home of a third
party based on an fi€er’s simplebelief that the subject of the warrant might be
there. The mere fact thahe subject could leave was not an exigent circumstance
justifying the warrantless search when the warrant was a pick—up warrant-for fail

duringthe search of a residence reasonably suspected of being a drug house, wagreto pay a trdc fine. State vKiper, 193 Ws. 2d 69532 N.W2d 698(1995).

reasonable. State Jetey160 Ws. 2d 333466 N.W2d 211 (Ct. App. 1991).

Suppressiomf evidence is not required when a law enforcemditenfobtains

A warrantless search of an apartment for evidence of occupancy when the policeevidenceoutside his or her jurisdiction. Any jurisdictional transgressiofates

reasonablypelieved the tenant had vacated treloccupants were not legitimately

the appropriate jurisdictios’ authority not the defendarstrights. State.Mieritz,

onthe premises was not unreasonable. The defendant had no reasonable expecta93Wis. 2d 571534 N.W2d 632(Ct. App. 1995).

tion of privacy in the apartment or in property kept there. Staféhitrock,161
Wis. 2d 960468 N.W2d 696(1991).

Blood may be drawn in a seartitidentto an arrest if police have reasonable
suspicionthat blood contains evidence of a crime. Stageibel 163 Ws. 2d 164
471N.W.2d 226(1991).

Whena convicted defendant is awaiting sentencin@fdrug related &nse and
probationis a sentencing option, thedge may ordemithout a warrant, probable
causepr individualized suspicion, thétte defendant submit to urinalysis to deter
Enine i; drugs are present. StateGuzman]166 Ws. 2d 577480 N.W2d 446

1992).

Drawing of blood sample without consent is reasonable when: 1) it is drawn inci
dentto an arrest; 2) there is a clear indication that the desirielnce will be
found; and 3) exigent circumstances exist. Rapid dissipation of blood alcohol is
anexigent circumstance. Foralowable in obtaining a sample is discussed. State
v. Krause, 168 Ws. 2d 578484 N.W2d 347(Ct. App. 1992).

A warrantless search of a vehicle was constitutional when the defendahefled
vehicleto avoid arrest. The defendant did not have a reasonable expectatien of pri
vacyin the vehicle. State Roberts196 Ws. 2d 445538 N.W2d 825(Ct. App.
1995),94-2583

To find a pat—-down search to be reasonagipiires the diter to have a reasen
ablesuspicion that a suspect is armed, looking at the totality of the circumstances.
Theofficer’s perceptiorof the area as a high—crime area, the time of alag the
suspect'siervousness are all factors that may be considered. Stédegan,197
Wis. 2d 20Q 539 N.W2d 887(1995),93-2089

A probation dicer may conduct a warrantless search. That the underlying con
viction is subsequently overturned doest retroactively invalidate the search.
Statev. Angiolo, 207 Ws. 2d 561558 N.W2d 701(Ct. App. 1996)96-0099

An initial traffic stop is not unlawfully extended by asking the defendame if
hasdrugs or weapons and requesting permission to search. When there is-justifica
tion for the initial stop, it is the extension of the stop beyond the point reasonably

The exception allowing the warrantless search of automobiles is not extended justified by the stop and not the type of questions asked that render a stop unconsti

to a camper trailer unhitched from a towing vehicle. StaBavbin,170 Ws. 2d
475,489 N.W2d 655(Ct. App. 1992).

A warrantless search of a commercial premises without the svc@nsent

tutional. State vGaulrapp207 Ws. 2d 600558 N.W2d 696(Ct. App. 1996),
96-1094
An officer has the right to remain at an arrested pessglbow at all imes. When

whena licensing ordinance provided that the licensed premises “shall be open to anofficer accompanied a juvenile in his custody into the juvenileuse, leaving

inspectionat any time” was illegal. State Schwegler170 Ws. 2d 487 490
N.W.2d 292 (Ct. App. 1992).

the juvenile’s “elbow” to enter a bedroom where incriminating evidence was
found, monitoring of thguvenile stopped and an unconstitutional search occurred.

Thefrisk of a person not named in a search warrant during the execution of the Statev. Dull, 211 Wis. 2d 652565 N.W2d 575(Ct. App. 1997)96-1744

warrantwas reasonable when tbecupants of the residence were very likely to be
involvedin drug traficking. Drugs felt in a pocket during tifiesk were lawfully
seizedwhen the dfcer had probable cause to believe theses a connection
betweenwhat was felt and criminal activityState vGuy, 172 Ws. 2d 86 492
N.W.2d 311 (1992).

Dissipationof alcohol in the bloodstream constitutes diceht exigency to jus
tify a warrantless blood draw when made at diceafs direction following an
arrestfor OWI. State vBohling,173 Wis. 2d 529494 N.W2d 399(1993).

A warrantless protective sweep of a residence incidentaorast requires the

A threat to the safety of the suspecbthers is an exigent circumstance justifying
thewarrantless entry of a residence. The mere preséficearms does not create
exigent circumstances. When conducting the unannounced warrantless entry
createghe potential dangethat conduct cannot justify the warrantless enBtate
v. Kiekhefer 212 Wis. 2d 460569 N.W2d 316(Ct. App. 1997)96-2052

Thelikelihood that evidence will be destroyed is an exigent circumsjaste
fying the warrantlesentry of a residence. The mere presence of contraband does
not create exigent circumstances. Stat€iekhefer212 Ws. 2d 460569 N.W2d
316(Ct. App. 1997)96-2052

police to have a reasonable suspicion based on articulable facts that the residence petaininga person at his home and transporting him about one mile to the scene

harbors an individual posing a danger to tHeefs. State \Kruse, 175 Wis. 2d
89, 499 N.W2d 185(Ct. App. 1993).

of an accident in which he was involved was an investigative stop and not an arrest,
movedtheperson within the vicinity of the stop within the meaning of s. 968.24,

The 6-factor analysis for use in determining the reasonableness of an investiga andwas a reasonable part of an ongoing accident investigation. Sfatartana,

tory stop is discussed. Stateking, 175 Ws. 2d 146 N.W.2d (Ct. App. 1993).
Therule that a judicial determinatiaf probable cause to support a warrantless
arrestmust be made within 48 hours applies ts&nsin. The failure to comply

213Wis. 2d 440570 N.W2d 618(Ct. App. 1997)97-0695
Thewarrantless search of the defendaptirse when it was being returned to
herwhile still in custody was authorized when the search would have beern autho

did not require suppression of evidence not obtained because of the delay whereizedat the time of the arrest and when the return of the purse could have given the

probablecause to arrest was present. Stakoeh,175 Ws. 2d 684499 N.W.2d
153(1993).

Studentsave no reasonable privacy expectation in lockers afsehool adopts
awritten policy retaining ownership and possessory control dbthers. Interest
of Isiah B.176 Wis. 2d 639500 N.W2d 637(1993).

An officer’s step onto the threshold of the defendambme constituted an entry
subjectto constitutional protection. Statedohnsonl77 Ws. 2d 224501 N.W.2d
876(Ct. App. 1993).

A defendant under lawful arrest has a diminished privaigyest in personal
propertyinventoried by jail authoritieand a warrantless search of the property
whenthere is probable cause to believe it contains evidence is valid. .Skates,
181Wis. 2d 194510 N.W2d 784(Ct. App. 1993). See alSiate vBetterly 183
Wis. 2d 165515 N.W2d 911 (Ct. App. 1994).

A warrantless entry by uniformedfioers to make arrests after undercover

agentggained permissive entrance to the premises was justified under the consen

exceptionand no exigent circumstances were required. Stdghmston]84Wis.
2d 794 518 N.W2d 759(1994).

A non-parolee living witla parolee has a legitimate expectation of privacy in

sharediving quarters, but a warrantless search authorized as a condition of parole
canreasonably extend to all areas in which the parolee and non—parolee enjoy com
monauthority Evidence found in such a search may be used against the nhon—pa

rolee. State v\West,185 Wis. 2d 68517 N.W2d 482(1994).

Thefailure to conduct a probable cause hearing within 48 howasest is not
ajurisdictional defect and not grounds for dismissal with prejudice or voiding of
asubsequent conviction unless the delay prejudiced the defendyftt'to pres
enta defense. State @olden, 185 Ws. 2d 763519 N.W2d 659(Ct. App. 1994).

A determination that an area was withidedfendant immediate control at the

defendanticcess t@ weapon or evidence. StatéMade,215 Wis. 2d 684573
N.W.2d 228 (Ct. App. 1998)97-0193

Whena third party lacks actual common authority to consent to a search of a
defendant'sesidence, the police may rely on the third paragparenauthority
if that reliance is reasonable. There is no presumptioommon authority to cen
sentto a search and the police must malficient inquiry to establish apparent
authority State vKieffer, 217 Ws. 2d 531577 N.W2d 352(1998),96—-0008

A warrantless entry may be justified when police engage in a bona fide eommu
nity caretaker activityalthough the ultimate test is reasonableness, considering the
degreeof public interest and exigency of the situation, the circumstances surround
ing the search, whether an automobile is involad] whether there are alterna
tivesto entry State vPaterson220 Wis. 2d 526583 N.W2d 190(Ct. App. 1998),
97-2066 See also, State #eguson,2001 WI App 102244 Ws. 2d 17 629
N.W.2d 788 00-0038 State vZiedonis, 2005 WI App 249287 Wis. 2d 831707
H\I.W.Zd 565 04-2888

Reasonableuspicion required inBerry investigative search is a common sense
testof what under the circumstances a reasonable poficerofvould reasonably
suspect in light of his or her experience. Police in anlareanfor drug dealing
werejustified to stop a driver when at nearly the same time they obsewethan
approachthen turnfrom the drivets parked car when she seemed to notice the
policeand the driver immediately exited the parking lot he was in. Stalmaes,
220Wis. 2d 793584 N.W2d 170(Ct. App. 1998)97-3044

There is an expectation of privacy in commercial property that is applicable
administrativanspections. Because administrative inspectayasot supported
by probable cause, they will not be reasonable if, instead of being conducted to
enforcea regulatory scheme, they are conducted as a preteixtain evidence of
criminal activity. State vMendoza220 Wis. 2d 803584 N.W2d 174(Ct. App.
1998),97-0952 Reversed on other ground227 Ws. 2d 838596 N.W2d 736

time of arrest does not give police authority to generally search the premises. Only (1999),97-0952

alimited search is justified. StateAngiolo, 186 Ws. 2d 488 N.W.2d 923 (Ct.
App. 1994).

Theplain view exception applies if the following criteria are met: 1) tfieesf
hasprior justification for being present; 2) the evidence is in plain view and its dis
coveryinadvertent; and 3) the seized item and flistavn by the dicer at the time

Thereis no reasonable expectation of privacy in a hospitalgeney or operat
ing room. An oficer who was present, with the consent of hospité, stedin oper
atingroom during an operation and collected, as evidence, cocaine removed from
anunconscious defendastntestine did not conduct a search and did not make an
unreasonableearch. State Thompson222Wis. 2d 179585 N.W2d 905(Ct.

of seizure provide probable cause to believe there is a connection between a crime\pp. 1998),97-2744

andthe evidence. State &ngiolo, 186 Ws. 2d 488N.W.2d 923 (Ct. App. 1994).
Unlike private homes, warrantless inspections of commepe@hises are not

necessarilynreasonable. A warrantless inspection of a dairy under authority

of ss. 93.08, 93.15 (2), 97.12 (1) and reladahinistrative rules made without prior

A warrant authorizing the search of a particularly described premises may permit
the search of vehicles owned or controlled by the owner of, and faurttie prem
ises. State vO'Brien, 223 Ws. 2d 303588 N.W2d 8(1999),96-3028
The“emegency doctrinejustifies a warrantless search when ditef is actu

noticeand without the owner being present was not unconstitutional. Because theally motivated by a perceived need to render aid and a reasonable person under the
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circumstances would have thought an egeacy existed. State Richter 224
Wis. 2d 814592 N.W2d 310(Ct. App. 1999)98-1332

Reasonablsuspicion justifying an investigative stop may be based on an-anony
moustip that doesiot predict future behaviorThe key concern is the tipster
veracity. Officers’ corroboration of readily observable informatsupports a find

ART. I, §11, WISCONSIN CONSTITUTION

ablesuspiciorthat the driver was committing an unlawful act. Statéelds,2000
WI App 218 239 Ws. 2d 38619 N.W2d 279 00-0694
A warrantless entry need not be subjectively motivated solely by a perceived
needto render aid and assistance in order for the “geray doctrine” to apply
A dual motivation of investigating a potential criwed rendering aid and assist

ing that because the tipster was correct about innocent activities, he or she is probancemay be present. State Rome, 2000 WIApp 243 239 Ws. 2d 491620

ably correct about the ultimate fact of criminal activiftate vWilliams, 225 Wis.
2d 159 591 N.W2d 823(1999),96-1821

N.W.2d 225 00-0796
Whethera search is a probation search, which may be conducted without a war

A traffic stop must be based on probable cause, not reasonable suspicion. If theant, or a police search, which may not, is a question of constitutional fact to be

facts support a violation only under a legal misinterpretation, no violation has

reviewedin a 2—-step review of historical and constitutional fact. A determination

occurred,and by definition there can be no probable cause that a violation has of reasonableness of the search must also be made. A search is reasonable if the

occurred. State vLongcore, 226 Ws. 2d 1 594 N.w2d 412(Ct. App. 1999),
98-2792
Beingin a high crime area, making brief contact with a aad hanging around

probationofficer hasreasonable grounds to believe that the probationer has-contra
band. Cooperation with police iters does not changeprobation search into a
police search. State WHajicek,2001 WI 3 240 Ws. 2d 349 620 N.W2d 781

aneighborhood, each standing alone would not create reasonable suspicion justify 98—3485
ing aTerry stop. When these events occurred in sequence and were considered with In light of the reduced expectation of privacy that applies to propertyantan

the officers training and experience, the reputation ofrtbighborhood, and the
time of day there was enough to create reasonable suspicion. Stdkeny226
Wis. 2d 66593 N.W2d 504(Ct. App. 1999)98-1690

A picture of a mushroom on the defendamiallet, his appearance of nervous
nessand the lateness of the hour were ifisight factors to extend stop. State
v. Betow 226 Ws. 2d 90593 N.W2d 499(Ct. App. 1999)98-2525 See also State
v. Gammons2001 WI App 36241 Ws. 2d 296625 N.W2d 62300-0377 See
alsoState vArias,2008 WI 84 311 Wis. 2d 358752 N.W2d 748 06-0974

Theowner of a commercial property hassasonable expectation of privacy in
thoseareas immediately surrounding the property onlyfifraftive steps have
beentaken to exclude the public. Staterakes226 Ws. 2d 425595 N.W2d 108
(Ct. App. 1999)98-0470

A homes backyard and back door threshold were within the hometilage;
an oficer’s warrantless entry was unlawful and evidence seized as a rethdt of
entrywas subject to suppressioBtate vWilson, 229 Ws. 2d 256600 N.W2d
14 (Ct. App. 1999)98-3131

Whenthe 2 other occupants a vehicle had already been searched without any
drugsbeing found, a search of the 3rd occupant based solely on the odor-of mari
juanawas made with probable cause and was reasonable. .S¢&\230 Ws.
2d 567 602 N.W2d 158(Ct. App. 1999)98-2895

A probation diicer may search a probatioferesidence withoutwarrant if the

mobile, the search of a vehicle passenggcket based upon the drileconsent
to the search of the vehicleas reasonable. StateMatejka, 2001 WI 5241 Ws.
2d52 621 N.W2d 891 99-0070

Beforethe government may invade the sanctity of the home, it must demonstrate
exigentcircumstances that overcome the presumptibnnreasonableness that
attachedo all warrantless home entries. Reluctance to find an exigency is espe
cially appropriate when the underlyingerise for which there is probable cause
to arrest is relatively minorState vKryzaniak,2001 WI App 44241 Wis. 2d 358
624N.W.2d 389 00-1149

UnderFlorida v. J.L,an anonymous tip giving rise to reasonable suspicion must
bearindicia of reliability That the tipstés anonymity is placed at risk indicates
thatthe informant iggenuinely concerned and not a fallacious prankgerrobe
ratedaspects of the tip also lend credibiliffhe corroborated actions of the suspect
mustbeinherently criminal in and of themselves. Statéilliams, 2001 WI| 21
241Wis. 2d 631623 N.W2d 106 96-1821

An anonymous tipegarding erratic driving from another driver calling from a
cell phone contained didient indicia of reliability to justify an investigativ&op
whenthe informant was exposed to possible identification, and therefore possible
arrestif the tip provedfalse; the tip reported contemporaneous and verifiable
observationsegarding the drivingpcation, and vehicle; and thefioer verified
manyof the details in the tip. That the tip reasonably suggested intoxicated driving

officer has reasonable grounds to believe the terms of probation are being violated,createdan exigency strongly in favor of immediate police investigation witthaut
but the oficer may not conduct a warrantless search as a subterfuge to further anecessitythat the diicer personally observe erratic driving. StatdRutzinski,
criminal investigation to help the police evade the usual warrant and probable cause2001WI 22, 241 Ws. 2d 729623 N.W2d 516 98-3541

requirements.State vHajicek,230 Ws. 2d 697602 N.W2d 93(Ct. App. 1999),
98-3485

Therisk that evidence will be destroyidan exigent circumstance that may jus
tify a warrantless search. When suspects are aware of the prefstrecpolice,
thatrisk increases. The seriousness of tfenge as determined by the overall-pen
alty structure for all potentially chgeable dienses also &cts whether exigent
circumstancegustify a warrantless search. Statélughes2000 WI 24233 Ws.
2d 280 607 N.w2d 621 97-1121

Policeofficers do not need to choose between completipmgtctive frisk and
handcufing a suspect in a field investigation. They may do both. StMe®ill,
2000WI 38, 234 Wis. 2d 560609 N.W2d 795 98-1409

Thestate constitution does not provide greater protection under the automobile
exceptionfor warrantless searches than the 4th amendment. The warrantless
searchof a vehicle is allowed when there is probable cause to search the vehicle
andthe vehicle is mobile. The exception apples to vehitlasare not in public
places. There is no requirement that obtainingg@rant be impracticable. State
v. Marquardt2001 WI App 219247 Wis. 2d 765635 N.W2d 188 01-0065

Whetherexigent circumstancesxisted justifying a warrantless entry to prevent
destructiorof evidenceafter the defendant saand retreated from, a plain—clothes
officer was not a question of whether the defendant knew that the detective was a
police officer, but whether it was reasonable for thicef to believe that he had
beenidentified and that the suspect would destroy evidence as a consequence.

A frisk of a motor vehicle passenger that occurred 25 minutes after the initial stop Statev. Garrett, 2001 WI App 240248 Ws. 2d 61 635 N.W2d 615 00-3183

thatwas a precautionary measure, pased on the conduct or attributes of the per
sonfrisked, was unreasonable. Stat&ehr,2000 WI App 11, 235 Ws. 2d 220
613N.W.2d 186 99-2226

“Hot pursuit,” defined as immediate or continuous pursuit of a suspect from a
crimescene is an exigent circumstafestifying a warrantless search. Arioér
is not required to personally observe the crime or fleeing suspect. .SRatater
2000WI 58, 235 Wis. 2d 524612 N.W2d 29 98-1332

Whena vehicle passenger has been seized pursuant to a lavfalstab, the
seizuredoes not become unreasonable becausefiaeraisks the passenger for
identification. The passengés free to refuse to answeand refusal will not justify
prosecutiomor give rise to reasonakdespicion of wrongdoing. Howevefthe
passengechooses to answer falsetiie passenger can be aed with obstruc
tion. State vGriffith, 2000 WI 72236 Ws. 2d 48613 N.W2d 72 98-0931

For the warrantless search of an area made incident to the making of an arrest
to be justified as a protective sweep to protect the safety of poficerefwhere
thearea searched was not in the immediatmity of where the arrest was made,
theremust be articulable facts that would warrant a reasonably prudieer o6
believethat the area harbored an individual posirdanger to the fifers. State
v. Garrett,2001 WI App 240248 Wis. 2d 61635 N.W2d 61500-3183

Whena caller identifies himself or herself by name, placinghiser anonymity
atrisk, and the totality of the circumstan@ssablishes a reasonable suspicion that
criminal activity may be afoot, the police may execute a lawful investigative stop.
Whetherthe caller gaveorrect identifying information or the police ultimately
couldhave verified the information, the callby providing the information, risked
thathis or her identity would be discovered and cannot be considered anonymous.
Statev. Sisk,2001 WI App 182247 Wis. 2d 443634 N.W2d 877 00-2614

The property of a passenger in a motor vehicle may be searched when the police Theneed to transport a person in a police vehicle is not an exigency that justifies
havevalidly arrested the driver but do not have a reasonable basis to detainor prob a search for weapons. More specific and articulable facts must be shown to support

ablecause to arrest the passendgtate vPallone2000 WI 77 236 Ws. 2d 162
613N.W.2d 568 98-0896

The search of a crawl space in a ceilimghich was located in an area where
police had heard much activitwas lage enough to hide a person, and was secured
by screws that had to be removed with a screwdnivas a reasonable “protective

aTerry frisk. While a routine pat—down of a person before a polifieesfplaces
theperson in a squad car is wholly reasonable, evidence gleaned from the search
will only be admissible if there are particularized issues of safety concerns about
thedefendant. State Kart,2001 WI App 283249 Wis. 2d 329639 N.w2d 213
00-1444

sweep”to search for persons who would pose a threat to the police as they executed Although no trafic violation occurred, a tréit stop to make contact with the

an arrest warrant for a murder suspect. Stdéanco,2000 WI App 1.9, 237 Wis.
2d 395 614 N.w2d 512 98-3153

A police oficer performing dlerry stop and requesting identification could-per
form a limited search for identifying papers when the information received by the
officer was not confirmed by police records, the intrusion on the suspect was mini
mal, the oficer observed that the suspsgvockets were bulging, and thdicgr
hadexperience with persons who claimed to hawedentification when in fact
theydid. State vBlack,2000 WI App 175238 Ws. 2d 203617 N.W2d 21Q
99-1686

ThePatersoncommunity caretaker exception justified a warrantless entry dur
ing anemegency detention of a mentally ill person who was threatening suicide.

defendantvas reasonable wh@olice had reasonable suspicion that the defendant
had previously been involved in a crime and the defendant had intentionally
avoidedpolice attempts to engage her in voluntary conversation. St@lson,
2001WI App 284 249 N.w2d 391 639 N.W21d 20701-0433

It was reasonable to conducexry search of a person who knocked on the door
of a house while it wabeing searched for drugs pursuant to a warrant. State v
Kolp, 2002 WI App 17250 Ws. 2d 296640 N.W2d 551 01-0549

A warrantless blood draw by a physician in a g&ittingmay be unreasonable
if it invites an unjustified element of personal risk of pamdinfection. Absent
evidenceof thoserisks, a blood draw under those circumstances was reasonable.
State vDaggett2002 WI App 32250 Ws. 2d 1.2, 640 N.W2d 546 01-1417

A protective sweep of the premises while acting as a community caretaker-was rea  Terry applies to confrontations between the police and citizens in public places

sonable. State vHorngren2000 WI App 177238 Ws. 2d 347617 N.W2d 508
99-2065

A warrantless blood draw is permissible when: 1) the blood is taken to obtain
evidenceof intoxication from a person lawfully arrested; 2) there is a clear indica
tion evidence of intoxicatiowill be produced; 3) the method used is reasonable

only. For private residences and hotels, in the absence of a warrant, the police must
have probable cause and exigent circumstamuasnsent to justify an entr\Rea
sonable suspicion is not a prerequisite to éinesfs seeking consent to enter & pri
vatedwelling. If the police have lawfully entered a dwelling with valid consent and
havea reasonable suspicion that a suspect is armitnapatdown for weapons

andperformed in a reasonable manner; and 4) the arrestee presents no reasonabig permissible. State $tout,2002 WI App 41250 Wis. 2d 768641 N.W2d 474

objection. State vThorstad2000 WI App 199238 Wis. 2d 666618 N.W2d 24Q
99-1765

01-0904
A warrantless, nonconsensual blood draw from a person arrested, with probable

Thata driver stopped at a stop sign for a few seconds longer than normal, thatcause,for drunk driving is constitutional based on the exigent circumstances

it was late in the evening, and that there Miges traffic did not give rise to a reason

exceptionto the warrant requirement of the 4th amendment, even if the person
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ART. 1, §11, WISCONSIN CONSTITUTION

offersto submit to a chemical test other than the blood test chosen by law enforce
ment,provided that the blood draw complies with the facemsmerated iBoh-
ling. State vKrajewski,2002 WI 97 255 Ws. 2d 98648 N.W2d 38599-3165

A warrantless search of a home is presumptively unreasonable, but exigent cir
cumstancethat militate against delay in getting a warrant can justify immediate
entryand search. Whether thdicérs acted reasonably in entering the house-with
outa warrant is measured against what a reasonable pdier efould reason
ably believe under the circumstances. Stateondo,2002 WI App 90252 Wis.
2d 731, 643 N.Ww2d 869 01-1015

Caninesniffs are not searches within the meaning of4tteamendment, and
police are not required to have probable caurseeasonable suspicion before walk
Ing a dog around a vehicle for the purpose of detecting drugs in the v@itde’
rior. A dogs alert on an object provides probable cause to sd@tbbject, pro
videdthat the dog is trained in narcotics detection and has demonstratidiensuf
level of reliability in detecting drugs in the past and ttfieesfwith the dog is famil
iar with how it reacted when it smelled contraband. Statéiller, 2002 WI App
150, 256 Wis. 2d 80647 N.W2d 348 01-1993

Evidencefrom a warrantless nonconsensual blood draw is admissible when: 1)
the blood is drawn to obtaievidence of intoxication from a person lawfully
arrestedor drunk—driving; 2) there is a clear indication that iheod draw will
produceevidence of intoxication; 3) the method used to take the blood sample is

11-12 Wis. Stats. 40

Althougha known citizerinformer did not observe the defendant drive his truck
in a manner consistent with someone who was under the influence of an intoxicant,
the tip was reliable when it was based on the infosrfest—hand observation that
he defendant was drunk and was independently verifieth®yarresting dicer.
Statev. Powers2004 WI App 143275 Wis. 2d 456685 N.W2d 869 03-2450

Theanonymous caller in this case provigeddictive information that, if true,
demonstrated special familiarity with the defendanéfairs that the genergub
lic would have had no way of knowing. When thficef verified this predictive
information,it was reasonable fdhe oficer to believe that a person with access
to such information also had access to reliable information about the defendant’
illegal activities providing reasonable suspicion to stop the defelsdegtticle.
Statev. Sherry2004 WI App 207277 Ws. 2d 194690 N.W2d 435 03-1531

UnderHodari D., 499 U.S. at 629, a person who did not submit to ficeos
showof police authority was not seized within the meaning of thadtandment.
Until a submission occurbiodari D. holds that a person is not seized for purposes
of the 4th amendment and therefore the person may not assert a 4th amendment
violation that evidence resulting from tleecounter with the police was the fruit
of an illegal seizure. State Young,2004 WI App 227277 Ws. 2d 715690
N.W.2d 866 03-2968 Affirmed. 2006 WI 9§ 294 Wis. 2d 1 717 N.w2d 729
03-2968

Blood may bedrawn in a search incident to an arrest for a non—drunk-driving

reasonabl@nd is performed reasonably; and 4) the arrestee presents no reasonableffenseif the police reasonably suspect that the defenslddod contains evi

objectionto the blood drawIn the absence of an arrest, probalalese to believe
blood currently contains evidence of a drunk-driving—related violation satisfies the
first and2nd prongs. State #rickson,2003 WI App 43260 Wis. 2d 279659
N.W.2d 407, 01-3367

A reasonable probation seaisliawful even if premised, in part, on information
obtainedin violation of the 4th amendment by law enforcement. Stat¢heat,
2002 WI App 153256 Wis. 2d 270647 N.W2d 441 01-2224

A three-step test is used to evaluate the reasonabtgreeseizure made under
thecommunity caretaker exception: 1) that a seizure within the meaning of the 4th
amendmenhas occurred; 2) whether the police conductlveas fide community
caretakemctivity; and 3) whether the public need and interest outweighed the intru
sionupon the privacy of the individual. A bona fide community careta&evity
is one that is divorced from the detection, investigation, or acquisitievidence
relatingto the violation of a criminal statute. Stat€lark,2003 WI App 121265
Wis. 2d 557666 N.W2d 112, 02-2195

Whenan unlocked vehicle was not 1) involved in an accident; 2) interrupting the
flow of traffic; 3) disabled or damaged; viplating parking ordinances; or 5) in any
way jeopardizing the public safety the eficient movement of vehicular trg,

denceof a crime. State.\Repenshek2004 WI App 229277 Ws. 2d 780 691
N.W.2d 780 03-3089

An arrest immediately following a searetiong with the probable cause to arrest
beforethe search, causes the search to be lawful. A search was not unlawful
becausehe crime arrested for immediately after the searchdiffesent than the
crimefor which the dicer had probable cause to arrest before the search. As long
asthere was probable cause to arrest betffoeesearch, no additional protection
from government intrusion isfafded by requiring that persons be arrested for and
chargedwith the same crime as that for which probable cause initially existed.
Whetherthe oficer subjectively intended to arrest for the first crime is notete
vantinquiry. The relevant inquiry is whether thdioér was aware of sfi€ient
objectivefacts to establish probable cause to arrest before the search was conducted
andwhether an actual arrest was made contemporaneously with the search. State
v. Sykes 2005 WI 48279 Ws. 2d 742695 N.W2d 277 03-1234

UnderTerry, an oficer is entitled not just to a patdown but to afeetive pat
downin which he or she can reasonably ascertain whether the subjestémsamn;
wherean efective patdown isiot possible, the fi€er may take other action rea
sonablynecessary to discover a weapon. When ficeofcould not telwhether

it was unreasonable to impound and tow the vehicle to ensure that the vehicle andh suspect had any objects hidden in his waistband because of the siumplegt’
any property inside it would not be stolen when there were reasonable alternativesframeand heavy clothing it was reasonable for tHizef to shake the suspest’

to protect the vehicle. Evidenseized in an “inventory search” of the vehicle was
inadmissible. State Clark,2003 WI App 121265 Wis. 2d 557666 N.Ww2d 1.2,
02-2195

Beforethe government may invade the sanctity of the haiitteout a warrant,
the government must demonstrate not only probealese but also exigent circum
stances that overcome the presumption of unreasonabléibes.a policefficer
placedhis foot in a doorway to prevent the defendant fobmsing the dootthe act
constitutedan entry into the home. A warrantless home arrest cannot be upheld
simply because evidence of the suspeltbod alcohol level might have dissipated
while the policeobtained a warrant. Stateharson, 2003 WI App 150266 Ws.
2d 236 668 N.W2d 338 02-2881

Thepropriety of a warrantless search of a pesgarbage outside the persons’
home comes under a two—part test: 1) whether the individual loy hix conduct
hasexhibited an actual, subjective expectation of privamnd?2) whether that
expectatioris justifiable in that it is one which society will recognize as reasonable.
Consideratiorof curtilage or open fields appropriately falls within an expectation—
of-privacyanalysis and is not a separate facfine defendant did not have a-rea
sonableexpectation ofrivacy in garbage placed in a dumpster not set out for
collectionlocated down a private driveway marked “Private Proper8tate v
Sigarroa2004 WI App 16269 Wis. 2d 234674 N.W2d 894 03-0703

Whenthe police are lawfully on the suspsgitemises by virtue of a valid search
warrant,they may make warrantless arrest of the suspect prior to the search if the
arrestis supported by probable cause. Stat8ash2004 WI App 63271 Wis.
2d 451,677 N.w2d 709 03-1614

Therapid dissipation of alcohol in the bloodstreafhan individual arrested for
drunkdriving is an exigency thatstifies the warrantless nonconsensual test of the
individual's blood, so long as the test satisfies the 4 factors enumerd&etiling
A presumptively valid chemical sample of thefendans breath does not extin
guishthe exigent circumstances justifying a warrantless blood. didwe nature

waistbandby his belt loops in ordeo loosen any possible weapons. Staf®iv
plett,2005 WI App 255288 Wis. 2d 505707 N.W2d 881 04-2032

The 4th amendmenneither forbids nor permits all bodily intrusions. The
amendment’dunction is to constrain against intrusions that argustified in the
circumstancespr are made in an improper mannéihether the warrantless
administratiorof laxatives done to assist the police in recovering suspected swal
lowed heroin was a reasonable search required evaluating 3 factors: 1) the extent
to which the procedure may threaten the safety or heattie individual; 2) the
extentof the intrusion upon the individualtignitary interests in persor@ivacy
andbodily integrity; and 3) the communigyinterest in fairly and accurately deter
mining guilt or innocence. StateRayano—Romar2006 WI 47290 Ws. 2d 380
714N.W.2d 548 04-1029

Decidingwhen a seizure occursimmportant because the moment of a seizure
limits what facts a court may consider in determining the existence of reasonable
suspicionfor that seizure. Thelendenhall446 U.S. 544test applies when the
subjectof police attention igither subdued by force or submits to a show of author
ity. Where, however person flees in response to a show of authbidtgtari D.,
499U.S. 279 governs when the seizure occurs. Hoelari D. test does not super
sedetheMendenhaltest, it supplements it. StateYoung,2006 WI 98294 Wis.
2d 1,717 N.w2d 729 03-2968

An anonymous tipwhose indicia of reliability was debatable, along with behav
ior observed by the fifer at the scene and deemed suspicious provided reasonable
suspicionto justify aTerry stop. Terry holds that the police are not requiredute
outthe possibility of innocent behavior before initiatingeary stop. Suspicious
conductby its very naturés ambiguous, and the principle function of the investiga
tive stop Is to quickly resolve that ambiguitgtate vPatton 2006 WI App 235
297 Wis. 2d 415724 N.W2d 347 05-3084

Thereis a diference between police informers, who usually themselves are
criminals,and citizen informers that calls for féifent means of assessioigdibit

of the evidence sought, (the rapid dissipation of alcohol from the bloodstream) not ity. A citizen informans reliability is subject to a much less stringent standard.

the existence obther evidence, determines the exigen8tate vFaust2004 WI
99, 274 Wis. 2d 183682 N.W2d 371 03-0952

A law enforcement diter acted reasonably when duringoaitine trafic stop
herequested the passengers, as well adritaer, to exit the vehicle and individu
ally asked them questions outsttie scope of the initial trd stop after dicer
hadbecome aware of specific and articulable facts giving rise to the reassumable
picion that a crime had been, was being, or was about to be committed.. Btdte v
one,2004 WI 108274 Ws. 2d 540683 N.W2d 1, 02-2216

To perform a protective search for weapons, éinesfmusthave reasonable sus
picion that a person may be armed and dangerous. A courtonajder an dif
cer’'sbelief that his, heor anothes safety is threatenedfimding reasonable sus
picion, but such a belief is not a prerequisite to a valid searblere is no per se
rule justifying a search any time an individual places his or her hands in his or her
pocketscontrary to police orders. The defendsitind movements must be €eon
sideredunder the totality of the circumstances of the case. Stiides,2004 WI
15,269 Wis. 2d 1 675 N.W2d 449 02-1540

Citizenswho purport to have witnessed a crime are viewed as reliable, and police
areallowed to act accordingly although other indicia of reliability have ndigen
established.That an informant does not give some indication of hevor she
knowsabout thesuspicious or criminal activity reported bears significantly on the
reliability of the information. State Kolk, 2006 WI App 261298 Ws. 2d 99726
N.W.2d 337, 06—-0031

To have a 4th amendment claem individual must have standing. Standing
existswhen an individual has a reasonable expectation of privacy; which requires
meetinga two—prongest: 1) whether the individualconduct exhibited an actual,
subjective expectation oprivacy in the area searched and the item seized; and 2)
if the individual had theequisite expectation of privacyhether the expectation
of privacy was legitimate or justifiable. StateBruski,2007 WI 25299 Wis. 2d
177,727 N.W2d 503 05-1516

In considering whether an individusiexpectation of privacy was legitimate or
justifiable, the following may be relevant) whether the accused had a property
interest in the premises; 2) whether the accused was lawfully on the premises; 3)

Whethera warrantless home entry is justified based on the need to render assist whether the accused had complete dominion and control and the right to exclude

anceor prevent harm is judged by an objective test of whether a pdiiverafnder

the circumstances known to thefioér at the time of entry reasonably believes that
delayin procuring a warrant would gravely endanger lifeaddition to the circum
stanceknown to the police at the time of entaycourt may consider the subjective
beliefsof police oficers involved, bubnly insofar as such evidence assists the
courtin determining objective reasonableness. Stdteuteneggef004 WI App
127,275 Ws. 2d 512685 N.W2d 536 03-0133

others;4) whether the accused took precautions customarily taken by those seeking
privacy;5) whether the property was put to some private use; and 6) whether the
claim of privacy was consistent with historical notions of privaByate vBruski,
2007WI 25,299 Wis. 2d 177727 N.W2d 503 05-1516

Whetheran individual may have reasonable expectation of privacy in personal
propertyfound inside a vehicle thae or she does not have a reasonable expecta
tion of privacy in is not governed by a bright-line rule. Principles pertitent
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ART. I, §11, WISCONSIN CONSTITUTION

whetherthere was a reasonable expectation of privacy are that: 1) personal propertyit largely for acommercial purpose. StateRox,2008 WI App 136314 Wis. 2d

foundin vehicles is treated didrently than personal property found in dwellings,
therebeing a lesser expectation of privacy in vehicles; 2) neither ownership

84, 758 N.W2d 790 07-0685
Thedefendant did not have standing to assert adtbndment violation based

possessionf an item alone establishes a reasonable expectation of privacy; 3) anon an oficer unlocking the door of the public restroom the defendant occupied.

individual's expectation ofrivacy in the space, rather than concepts of property
law, is critical. State vBruski,2007 WI 25299 Ws. 2d 177727 N.W2d 503
05-1516

Whenthe defendant was only suspected of driving a vehittea suspended
registratiornfor an emissions violation and failing to signal for a turn, violations in
no way linkedto criminal activity or weapons possession, and when the only pur
portedbasisfor a protective search was a single, partially obscured movement of
the defendant in his vehicle that thefioérs observedrom their squad cathe
behaviorobserved by the fiters was not stitient to justify a protective search
of Johnsors person and his caBtate vJohnson2007 WI 32299 Ws. 2d 675
729 N.w2d 182 05-0573

Weavingwithin a single tréffc lane does not alone give rise to the reasonable
suspicionnecessary to conduct an investigast@p of a vehicle. The reasonable
nessof astop must be determined based on the totality of the facts and €ircum
stances.State vPost, 2007 WI 6Q 301 Ws. 2d 1 733 N.W2d 634 05-2778

A private partys discoveryand subsequent disclosure to law enforcement, of
contrabands not prohibited by the 4th amendment when there is no reasonable
expectatiorof privacy in dealings with the private part®nedoes not generally
havea reasonable expectation of privacy when delivering propertyptivate
shippingcompany particularly when the shipping company pa@stsgn reserving
its right to inspect parcels left with it for shippin§tate vSloan 2007 WI App 146
303Wis. 2d 438736 N.W2d 189 06-1271

Thedefendans expectation of privacy was n@asonable when, while his initial
useof the restroom was for its intended purpose, he continued to have the private
useof the locked restroom for at least 2inutes without responding to knocking
andwhile dozing of. State vNeitzel,2008 WI App 143314 Wis. 2d 209758
N.W.2d 159 07-2346

An entry into a home was illegal when police, after seizing contraband from the
defendantaind seeing others on cell phones, acted bunch that someone would
destroyevidence at the defendantesidence and entered the residence without a
warrant upon the silence of the defendaettlerly motheandmade a protective
sweepwithout seizing any contraband. Howeuee illegalitywas attenuated by
knowledgethat contraband was seized after two hours had passed from the entry
no search for contraband took place during the eatrg the eventual search of the
residencevas pursuant to a valgearch warrant. StateRogers2008 WI App
176, 315 Wis. 2d 60 762 N.W2d 795 07-1850

Governmentnvolvement in a search is not measured by the primary occupation
of the actorbutby the capacity in which the actor acts at the time in question. An
off-duty officer acting in a private capacity in makingearchdoes not implicate
the 4th amendment. When arfioér opened mail that contained evidence of crimi
nal activity that was incorrectly addressed to a person other than herself at her home
addressher action was that of a private citizen. Stat€ole,2008 WI App 178
315Wis. 2d 75762 N.w2d 711, 07-2472 See also State Beiggren,2009 WI
App 82,320 Wis. 2d 209769 N.W2d 110, 08-0786

An employee of a private company is not acting on behalf of the governmentand Basedon the reasoning iRalloneand under the facts of this case, the police
is free to disclose a package and material to law enforcement. Law enforcement,could search the personal belongings of a passenger that were found outside a
withouta warrant, can properly replicate the search the employee has already con motorvehicle incident to the arrest of the drivBtate v Denk,2008 WI 130315

ducted. By otherwise replicating the private—party search, police digxoted
the scope of the private search by conducting a field testrf@s. State.\Sloan,
2007WI App 146 303 Wis. 2d 438736 N.W2d 189 06-1271

Theemegency doctrine permits fiders investigating a kidnapping casecto:
ducta warrantless search if thdicérs possess an objectively reasonable biléf
the particular search will result in finding the victim or evidence leading to the vic
tim’s location. Police need not delay rescue witleey reasonably believe that a
kidnap victim is being held and a search of the premises will lead to the victim or
to information about the victim'whereabouts; time is of the essence. Statarv
sen,2007 WI App 147302 Wis. 2d 718736 N.W2d 211, 06-1396

Onecommon factor in some cases in which courts have concluded théfithe of

Wis. 2d 5 758 N.W2d 77506-1744

A security guard seizure, detention, and search of the defendant was not a gov
ernmentaction that permitted the invocation of the exclusionary rule, because
unlessstate action is involved, a defendant detained by another citizen has no right
to suppress the fruits of the citizersearch. Although a citizen may detain another
citizenfor a misdemeanor committed in the citizeptesence araimounting to a
breachof the peace, the court left for another day whether a cigzanvileged to
detainanother whom he or she sees breaching the peace by doing something that
is not a crime, buan ofense subject to a forfeiture. StatdButler, 2009 WI App
52,317 Wis. 2d 515768 N.W2d 46 08-1178

During a trafic stop, a police dicer maymake inquiries to obtain information

cersdid not have a justifiable basis for conducting a protective sweep has been thatconfirmingor dispelling the dfcer’s suspicions concerning weapons or other dan

the protective searctakes place after the tfiafinvestigation has been completed.
A protective sweep was justified when thesere specific facts that demonstrated
thatthe oficers’ primary concern was indeed weapons and safety and the-protec
tive search was thiérst thing the oficers did, and was not an afterthought. State
v. Alexander2008 WI App 9307 Ws. 2d 323744 N.W2d 909 07-0403

Thefact that an dicer told the defendant that she was under arrest did not neces
sarily establish an arrest when immediately after making that statemenfi¢iee of

gerousarticles. The response that a person provides tdiaard inquiry includ

ing the absence of or refusalpoovide a response, may provide information that

is relevant to whether a protective search is reasonable, and is therefore a factor to
be considered alongside other factors that together contipeisetality of the cir
cumstancesin this case, failure to provide an explanatidaaively transformed
whatthe defendant maintains was an innoceavement into a specific, articulable

fact supporting a reasonable suspicion that the defendant posed a threatfto the of

told thedefendant that she would be issued a citation and then would be free to go.cers’ safety State vBridges,2009 WI App 66319 Wis. 2d 217767 N.W2d 593

Althoughthe statements are contradictaheassurance that the defendant would
beissued a citation and releaseduld lead a reasonable person to believe he or
shewas not incustody Under those circumstances a search of the defendant was
notincident to a lawful arrest and, as such, unlawfithte vMarten—-Hoye2008
WI App 19 307 Wis. 2d 671746 N.W2d 498 06-1104
The potential availability of an innocent explanatidmes not prohibit an investi
gative stop. If any reasonable inference of wrongful conduct can be objectively dis
cerned hotwithstanding the existence of innocent inferences that could be drawn,
officershave the right to temporarily detain an individual for the purpose of inquiry
Statev. Limon, 2008 WI App 77312 Ws. 2d 174751 N.W2d 877 07-1578
AlthoughTerry provides only for anfficer to conduct a carefully limited search

08-1207

Whenofficers found themselves in the middle of an unstable situation — having
to decide whether to stand guard otteg open door to an apartment potentially
occupied by armed individuals prepared to attack ttuite they took the time
necessaryo obtain a warrant, or instead to retreat and risk the destruction of evi
dence along with a continuing risk of attack — the circumstamesed the sort
of special risks that required thdicérs to acimmediately and to forego obtaining
awarrant and constituted exigent circumstances justifying warrantless 8ty
v. Lee,2009 WI App 96320 Wis. 2d 536771 N.W2d 373 07-2976

Unlike in Johnson2007 WI 32 where the defendasthead and shoulder meve
mentdid not give reasonable suspicion to conduct a search of the person,and car

of the outer clothing in an attempt to discover weapons that might be used to assaulhere,the defendant after being stopped in his vehicle made 3 to 5 furtive-type

the oficer, under the circumstances of this case, the seastproperly broadened
to encompass the opening of the defendgmitse, which was essentiadiyexten
sionof her person where the purse was accessible bystate vLimon,2008 WI
App 77,312 Ws. 2d 174751 N.w2d 877 07-1578

Becausef the limited intrusion resulting from dog sniffor narcotics and the
personalnterests that Art. I, s1lwere meant to protect, a dog saiound the out
sideperimeter of a vehicle located in a public place is not a search undeisthe W
consinConstitution. The 78 seconds during which the dod sodurred was not
anunreasonable incrementatrusion upon the defendastiberty State vArias,
2008WI 84, 311 Wis. 2d 358752 N.w2d 748 06-0974

The“search incident to arrest” exception to the 4th amendment warrant require
mentholds that a lawful arrest creates a situation justifyicgreemporaneous,
warrantlessearch of the arrestegderson and the area within his or her immediate

movementghat the trial court found were attempts to hide something. While the
numberof acts by itself may not be determinative of a reasonable basis, the persis
tencein the gesture is a specific, articulable measure of a strong intent to hide some
thing from the police dfcer who made the stop. Furtheten the defendant said
the object seemingly being hidden was caritiywas reasonable to doubt the truth
fulnessof that response and it created another articulable suspicion to support the
inferencethat the defendant was trying to hide a g8tate vBailey, 2009 WI App
140,321 Ws. 2d 350773 N.W2d 488 08-3153

The defendant, not the police, created the exigency in this case that resulted in
awarrantless search when, after seeing the police outside his residedeéettice
antretreated into the residence and shut the door after the police ordered him to
stop. Those actions created the exigency of fiisk that evidence would be
destroyed. It was not necessary to delve into the appropriateness offitersif

control. Itis reasonable to search an area near the arrestee, but not an area so broddterminatiorafter a controlled drug buy to conduct a “knock and talk” contact

asto be unrelated to the protective purposes of the seadtihough a bedroom
might be considered within the defendanifnmediate presence or conttbe
searchof a bedroom was not a search incident to arrest aftdefeadant had been

removedfrom the home as the defendant could not have gained possession of a

weaponor destructible evidenceState vSanders2008 WI 85 311 Wis. 2d 257
752N.W.2d 713 06-2060
Reasonablesuspicion was not obviatedly the fact that 15 minutes passed

with the defendant or whether a knock and talk creates an exigency because in this
casea knock andalk was never actually accomplished. Stafehilips,2009 WI

App 179 322 Ws. 2d 576778 N.W2d 157 09-0249

In a community caretaker context, when under the totality of the circumstances
anobjectively reasonable basis for the community caretaker function is n,
determinatioris not negatedly the oficer’s subjective law enforcement concerns.

An officer may have law enforcement concerns even when fiberdfas an objec

betweenthe time of a stop and a protective search when the defendant was kepttively reasonable basis for performiagcommunity caretaker function. State v

undercontinuous surveillanceThe passage of time can be a factor in the totality
of circumstances, but it is not likely to beleterminative factor in establishing or
eliminatingreasonable suspicion for a frisk. Stat8wmner2008 WI 94312 Wis.
2d 292 752 N.w2d 783 06-0102

The standing of a guest to challenge a search is measured by the glastn
shipto the property and the host. Wreeperson claims guest status, the analysis
examineghe evidence in light of: 1) whether the guesise othe premises was
for a purely commercial purpose; ®)e duration of the gueststay; and 3) the
natureof the guess relationship to the host. The defendant did not have standing
when there was little evidence of the duration or closemdshe defendarg’
friendshipwith the propertyowner the defendant did not have a long—term-rela

Kramer,2009 WI 14 315 Wis. 2d 414759 N.w2d 598 07-1834

Evenif no probable cause exists, a polictcef may conduct &affic stop when,
underthe totality of the circumstances, tieshe has grounds to reasonably suspect
thata crime or trdfc violation has been or will be committed. Théaer must be
ableto point to specific and articulable facts that, taken together with rational infer
encesfrom those facts, reasonably warrant the intrusion of the stop. The crucial
questionis whether the facts would warrant a reasonpbliee oficer, in light of
his or her training and experience, to suspect that the individual has comwetted,
committing,or is about to commit a crime. Whiséey one fact, standing alone,
mightwell be insuficient for reasonablsuspicion, as facts accumulate, reasonable
inferencesabout the cumulativeffect can be drawn. StateRopke 2009 WI 37

tionshipto the place and not an overnight guest, and at the time of the search, used17Wis. 2d 1.8, 765 N.W2d 569 08-0446
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ART. I, §8, WISCONSIN CONSTITUTION

An officer’s demand that a suspect despobject that the fifer believes could
be a weapon can be likened to a frisk or pat-down. The approagsdonainfor

11-12 Wis. Stats. 42

In light of Arizona v Gan{ 556 U.S.332 the broad rule adoptedfiny, 131 Wis.
2d 153 is no longer good lawBeltondoes not authorize a vehicle searatident

determiningwhether a pat-down is valid has been one of reasonableness.. State vto a recent occupastarrest after the arrestee has been seamgdannot access

Carroll,2010 WI § 322 Ws. 2d 299778 N.w2d 1, 07-1378

Law enforcement agents are justified in seizing and continuihgltba con
tainerif: 1) there is probable cause to believe that it contains evidence of a crime;
and2) if exigencies of theircumstances demand it. Analogizing a cell phone con
taining pictures to a container was appropriate. Aitef wholegally viewed an
imageof the defendant with marijuana in plain view on an open cell phonetamd
testifiedthat he knewbased on his training and experience, that thaffickers
frequently personalize their cell phones with images of themselves with items
acquiredthrough drug activityhad probable cause to believe that the phone con
tainedevidence of illegal drug activityState vCarroll,2010 WI § 322 Ws. 2d
299 778 N.w2d 1, 07-1378

Whenan oficer had probableause to seize a cell phone that he reasonably
believedwas a tool useth drug traficking, exigent circumstances permitted the
officer to answer an incoming callhe test for whether exigent circumstances are
presenfocuses on whether thefiser reasonably believes thhe delay necessary

the interior of the vehicle. StateBauer2010 WI App 93327 Ws. 2d 765787
N.W.2d 412 09-1367

Policecannot conduct warrantless searches pursuant to a probpficehen
sionrequest. \Arrantless searches conducted by policepp®sed to probation
agentsare prohibited. State Bauer 2010 WI App 93327 Ws. 2d 765787
N.W.2d 412 09-1367

A “knock and talk” interviewat a private residence that has lost its consensual
natureand has ééctively become an in—home seizure or constructive entry may
trigger4th amendment scrutinfVhen the situation is such thgterson would not
wish to leavehis or her location, such as his or her home, the appropriate inquiry
is whether a reasonable person would fies to decline the fi€ers’ requests or
otherwiseterminate thencounter City of Sheboygan.\«Cesar2010 WI App 170
330Wis. 2d 760796 N.W2d 429 09-3049

Underthe totality of the circumstances, the troop&bservation of the defen
dant’sfurtive movements and visible nervousness, a record of arrestolfemt

to obtain a warrant, under the circumstances, threatens the destruction of evidencegrimes,and a druglelivery arrest that had occurred nearby a short time before the
The fleeting nature of a phone call is apparent; if it is not picked up, the opportunity stop constituted specific and articulable facts that, taken together with the rational
to gather evidence is likely to be lost, as there is no guarantee or likelihood that thejnferencedrom those facts;reated reasonable suspicion and justified a protective

callerwouldleave a voice mail or otherwise preserve the evidence. SGaerull,
2010WI 8,322 Wis. 2d 299778 N.W2d 1, 07-1378

Underthe collective knowledge doctrine, an investigatirficef with knowk
edgeof facts amounting to reasonable suspicion may direct a sedaret wfith-

searchfor theofficer’s safety State vBuchanan2011 WI 49, 334 Ws. 2d 379
799N.W.2d 775 09-2934

As a general matteit is unacceptable for a member of the pubdi@nter a
home’sattached garage uninvited regardleshether an overhead or entry door

out such knowledge to stop and detain a suspect. At the same time, in a collectivgg open. Thus, generallyan attached garage will never be impliedly open to public,

knowledgesituation, if a defendant moves to suppressptheecutor must prove
the collective knowledge that supports sep. Proof is not supplied by the mere
testimonyof one oficer that he relied on the unspecified knowledge of anotfier of
cer. Such testimony provides no basis for the court to assess the validity of the
police suspicion. The testimony contains no spedditiculable facts to which the
courtcan applythe reasonable suspicion standard. Steéckens2010 WI App
5,323 Wis. 2d 226779 N.w2d 1 08-1514

Whena temporary detention is justified, the court will still examine the circum
stance®f the detention to determine whether the investigative means used i a con
tinuedseizure are the least intrusive means reasonably available to verify or dispel
the oficer’s suspicion and whether it lasted no longer than was necessdecto ef
tuatethe purpose of the stop. It was an unreasonable seizure when a suspect w:
handcuffedbased on the bare fact that thtcef knew the suspect was suspected

i.e., police entry There may be an exception to that general rule if, in a given cir
cumstanceit reasonably appears that eninyo the attached garage is the least
intrusivemeans of attempting contact with persons inside the home. Sieteis,
2011WI App 74 333 Ws. 2d 490798 N.W2d 902 10-2191

Randolphheld that in co—habitation cases, if both parties are present, a search
is unlawful when one consents but the other expressly refuses to cdrardblph
did not apply when one co-habitant consented and the other did not chijefet.
v. Pirtle,2011 WI App 89 334 Wis. 2d 21, 799 N.W2d 492 10-1363

Under circumstances where: 1) a man in a high—-crime area; 2) late at night; 3)
wearing a ski mask that covered his face below his eyes; 4) wearing a hoodie; 5)
hadan ambiguous but “unusual”’-appearing encounter with a woman walking by

@Rerself the police reasonably and based on their experience could objectively see

that further investigation was warrantéal ensure that criminal activity was not

in a prior shooting when no specific, articulable facts were presented to support that ¢ " siate v Matthews.2011 Wi App 92 334 Ws. 2d 455799 N.W2d 91

positionunder the collective knowledge doctrine. Stateigkens2010 WI App
5,323 Wis. 2d 226779 N.w2d 1, 08-1514

Although a person sharing a hotel room was found to have apparent authority ha
overthe room authorizing her to consent to a search of the room, she did not have,

actualor apparent authority over the inside of the safe when the safe was locked,
she could not open the safe, and digenot even know it was in the room. Even
if the scope of her consent to search the room included the safe, the search of th
safewas unreasonable if she had no authority to grant that consent.. Sialens,
2010WI App 5,323 Wis. 2d 226779 N.w2d 1, 08-1514

In a search incident to an arrest, aficef may only search that area within the
“immediatecontrol” of the arresteeln a no-arrest case, the possibility of access
to weapons in the vehicle alwagzists since the driver or passenger will be allowed
to return to the vehicle when the interrogation is completed. Because the defendan
wasnot under arrest, thefifers had an immediasafety interest in verifying that

thatthe defendant did not have a gun or other weapon under his immediate control.

Thereforethe search of the defendantehicle console was not prohibited. State
v. Williams, 2010 WI App 39323 Ws. 2d 460781 N.W2d 495 09-0501
Soldal,506 U.S. 56recognized that there could be a seizure of property in viola
tion of the 4th amendment even though the seizure was not preceded or accomp
nied by a searchSoldalalso specifically recognized that a valid consent permits
alawful 4th amendment seizurélere computers owned by one tenant were legally
seizedwhen another tenant, who had permission to use those computers; specifi
cally gave the detective thight to “conduct a complete search of [m]y premises,
andall property found therein, located at” the apartment and to take the computers
awayfor further analysis. State Ramage2010 WI App 77325 Wis. 2d 483784
N.W.2d 746 09-0784
Thetest for exigent circumstances justifying a warrantless seizurelgeative
one: whether a police &iter under the circumstances known to thigcef at the
time reasonably believes that delayprocuring a warrant would gravely endanger
life or risk destruction of evidence or greatly enhance the likelihood efifpecs
escape.An arrest was lawful when thegency reasonably perceived by tfé-

10-1712
It was reasonable for thefioers toconclude that the leaseholder of a property
dthe authority to consent to them proceeding up the propetsits to look for
anothertenant who was not present to either consergfase consent when: 1) a
third non-leaseholder tenant refused to consent; 2) ficersfwere aware that the
enantgranting consent was the leaseholder of the property; and 3) the person refus
g consent had not previously lived there and had left the room to wake up-the sub
jectof the police inquiry after the fafers arrived. State ‘athan,2011 WI App
104, 335 Wis. 2d 234801 N.w2d 772 10-1228
UnderArizona v Johnson555 U.S. 323 a lawful roadside stop “ordinarily”
beginswhen a vehicle is pulled over for a frafiolation and ends when the police

o longer have further need to control the scene, at which time the driver and pas

sengerare free to leaveJohnsondoes not create a bright-line rule that police
alwayshave the authority to detain passengers for the duration of a roadside stop.
Johnsorleaves the door open for exceptions to the general rule that passengers are
reasonablydetained for the duration of a stoNonetheless, the stop in this case
wasreasonable under the totalidf/the circumstances. StateSalonen2011 WI

2APP 157,338 Ws. 2d 104808 N.W2d 162 10-2504

The plain view doctrine did not justify opening opaque cylinders that were in
plain view, but the contents were not, and the containers, as indicated by their size
or shape, could holdweapon. State Button, 2012 WI App 7338 Ws. 2d 338
808N.W.2d 411, 11-0036

If a third party has mutual use of a property and joint access or control for most
purposesthen the third party may consent to a search of the property regardless of
whetherhe or she owns the propertyhile a mere guest ehome may not ordi
narily consent to a search of the premises, the anadydiferent when the guest
is more than a casual visitor hostead has the run of the house. A weekend house
guestwho was permitted to stay in the home by herself and had the authority to
receivepeople into the home had the authority to permit ficesfto enter Simi
larly, when the defendant gave his gygstmission to use his compyttre guest

cerswas compelling and the danger they reasonably perceived for themselves andadthe authority to consent to thefioér’s search and seizure of that item. State

othersif they did not move quickly was substantial. Statayala,2011 WI App
6, 331 Wis. 2d 171793 N.w2d 511, 09-2690

An officer’s exercise of the bona fide commurdgyretaker function must be rea
sonableas determined by the court by balancing the public interest or need that is
furtheredby the oficers’ conduct against the degree aadure of the intrusion on
the citizen’s constitutional interest. The stronger the public need anchone
minimal the intrusion upon an individualliberty the more likely the police cen

v. Sutton, 2012 WI App 7338 Wis. 2d 338808 N.W2d 411, 11-0036
Thepossible use of a premises for an illicit commercial enterprise does®ot
essarilytrump an otherwise legitimate expectation of priviadjne premises. State
v. Guard,2012 WI App 8338 Wis. 2d 385808 N.W2d 718 11-0072
Whenpolice have probable cause to arrest before an unlawful entryaaraht
lessarrest from a defendaathome, this violation dPayton 445U.S. 573 does
not require the suppression@fidenceobtained from a defendant outside of the

ductwill be held to be reasonable. Four factors are considered: 1) the extent of thehome. This rule applies when the only illegal police conduct is an unlawful entry

public’sinterest; 2) the attendant circumstances surrounding the seandretBer
the search or seizure took place in an automobile; and 4) the alternativesthat
availableto the action taken. StateWitsch,2011 WI App 17 331 Wis. 2d 242
793 N.W2d 505 10-0895

Theholding ofArizona v Gant 556 U.S. 332thatBeltondoes not authorize a
vehicle search incident to a recent occupgtirest after the arrestee has been
securedand cannot access the interior of the vehicle is adopthe gsoper inter
pretationof the Wisconsin Constitutios’ protection against unreasonable searches
andseizures. State Dearborn2010 WI 84 327 Wis. 2d 252786 N.w2d 97
07-1894

Federal case law does not limit afia#r's community caretaker functions to

andarrest inviolation ofPayton not when the evidence may be tied to an unlawful
searchby police. State.VFelix,2012 WI 36 339 Ws. 2d 670811 N.W.2d 775
10-0346

Underthe totality of the circumstances police acted reasonably when they con
ductedan investigatorgtop of the vehicle that the defendant was driving based on
reasonablesuspicion “that criminal activity may be afoot.” The polizel the req
uisite reasonable suspicion primarily based on the reliability of their final-infor
mantand the information provided thym when the information was supported by
the prior tips to police. While the initial tips were of limiteeliability, the final
informant and higips had significant indicia of reliability because the informant
provided self-identifying information that made him more reliable thamuby

incidents involving automobiles, but instead counsels a cautious approach whenanonymousnformantand the final informant provided details and accurate future

the exception ignvoked to justify law enforcement intrusion into a home. State
v. Pinkard,2010 WI 81 327 Wis. 2d 346785 N.W2d 592 08-1204

predictionsthat police were able to corroborate. Statéliler, 2012 WI 61 341
Wis. 2d 307 815 N.W2d 349 10-0557
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A warrantless, non-exigent, feloayrest in public was constitutional despite the
opportunityto obtain a warrant. United Stateddatson423 U.S. 41.

ART. I, §11, WISCONSIN CONSTITUTION

Theexception to the requirement of a warrant for automobiles does not require
a separatdinding of exigencyin addition to a finding of probable cause. Maryland

When a driver was stopped because of expired license plates, a police order td. Dyson,527 U.S. 465144 L. Ed. 2d 4421999).

getout of the car was reasonable and a subsequent “pat down” basenbsered
bulge under the drives jacket resultedn the legal seizure of an unlicensed
revolver. Pennsylvania.\Mimms, 434 U.S. 10§1977).

A burningbuilding clearly presents an exigency rendering a warrantless entry
reasonableand fire oficials need no warrant to remain in a building for a reason
abletime to investigate the causethe fire after it is extinguished. Michigan v
Tyler, 436 U.S. 4991978)

The warrantless installation of a pen registeat recorded telephone numbers
calledbut not the contents of the calls, diot violate the 4th amendment. Smith
v. Maryland,442 U.S. 73§1979).

A warrantless search of a suitcase in the trunk of a taxi was unconstitutional.
Arkansasv. Sanders442 U.S. 7531979).

Policemay notmake a warrantless, nonconsensual entry into a susheate
in order to make routine felony arrest. PaytonNew York, 445 U.S. 5731980).

Thatpolice had lawful possession of pornographic film boxes did nottigéra
authorityto search their contents. altér v United States}47 U.S. 6491980).

An officer who accompanied an arrestee to the arrestesidence to obtain
identificationproperly seized contraband in plain vieWwashington vChrisman,
455U.S. 1(1982).

Officers who have legitimately stopped an automobile and who have probable
causeto believe contraband concealed somewhere within it may conduct a war

Whenthere is probable cause to search a motor vehicle, the search is not unrea
sonable if the search is based on facts that wjostdy the issuance of a warrant,
althougha warrant was not obtained. No separate finding of exigent circumstances
is required. Maryland.\Dyson,527 U.S. 465144 L. Ed. 2d 4421999).

Thereis no murder scene exception to the warrant requirenfidippo v \West
Virginia, 528 U.S. 1, 145 L. Ed. 2d 1§1999).

Nervous,evasive behavior ia pertinent factor in determining reasonable suspi
cion. Headlong flight is the consummate act of evasion. lllinoWardlow 528
U.S.119, 145 L. Ed. 2d 57@2000).

An anonymous tip that a person is carrying a gun, without more, igianesioif
to justify apolice oficer’s stop and frisk of a person. The tip must bear indicia of
reliability. Reasonable suspicion requires that a tip be reliable in its assertion of
criminal activity, not just in its tendency to to identify a person. Floridhlv529
U.S.266 146 L. Ed. 2d 2542000).

Stoppingvehicles at highway checkpoints without any individualized suspicion
to interdict illegaldrugs was an unreasonable seizure under the 4th amendment
becauséhe primary purpose was to uncover evidenagrdihary criminal wrong
doing, unlike checkpoints to check for drunk driving or illegal immigrants. City
of Indianapolis vEdmond531 U.S. 32148 L. Ed. 2d 3332000).

Thepolice acted reasonably when, with probable ctubelieve that the defen
danthad hidden drugs in his home, they prevented the man from entering the home
for about 2 hours until a search warrant could be obtained. lllinMsArthur,

rantlesssearch of the vehicle as thorough as could be authorized by warrant. United531U.S. 326 148 LEd2d 838 (2001).

Statesv. Ross456 U.S. 79§1982).

Whenan oficer, after stopping a defendamttar at a routine driver license
checkpoint, saw a tied-foparty balloon in plain sight, the fafer hadprobable
causeto believe the balloon contained an illicit substance. Hence, a warrantless
seizureof the balloon was legal.eXas vBrown,460 U.S. 73q1983).

A warrantless search by arson investigators of the defeafieetdamaged
homethat wasot a continuation of an earlier search was unconstitutional. Michi
ganv. Clifford, 464 U.S. 2871984).

Whena damaged shipping package was examined by company empldyees
discovered white powdea subsequent warrantless field test by police was eonsti
tutional. U.S. v Jacobserd66 U.S. 1091984).

The “open fields” doctrine is discussed. OlivethS.466 U.S. 17q1984).

Thewarrantless, nighttime entry of the defendahtbmefor arrest for a civil,
nonjailabletraffic offense was not justified under the “hot pursuit” doctrine or the
preservatiorof evidence doctrine. ®¥sh v Wisconsin 466 U.S. 74q1984).

A state hospital could not test maternity patients for cocainéhancturn the
results over to law enforcement authorities without patient consentinfEnest
of using the threat of criminal sanctions to deter pregnant women from using
cocainedoes not justify a departure from the rule that a nonconsensual search is
unconstitutionalf not authorized by a warrant. Beson v City of Charlestor§25
U.S.67, 149 LEd 2d 205 (2001).

If an officer has probable cause to believe a person has comengeda very
minor criminal ofense that does not breach the peace, fleeofmay withoutvio-
lating the 4th amendment, arrest théeafler without the need to balance the cir
cumstancevolved in the particulasituation. Atwater VCity of Lago \ista,532
U.S.318 149 L. Ed. 2d 5492001)

Obtaining,by sense—enhancing technology like infrared imaging, information
regardingthe interior of a home that could otherwise not be obtained wigyst
calintrusion into a constitutionally protected area is a search presumptively unrea
sonablewithout a warrant. Kyllo MU.S.533 U.S. 27150 L. Ed. 2d 942001).

A warrantless search of a probatidseesidence foundeth reasonable suspi

_ Schoolofficials need not obtain a warrant before searching a student. The legal cjon of criminal activity and authorized as a condition of probation was reasonable.
ity of the search depends on the reasonableness, under all circumstances, of thgycha search is not restricted to monitoring whether the probationer is complying

search.New Jersey.VT. L. O.469 U.S. 3251985).

When officers were entitled to seize packages in a veliclé could have
searchedhem immediately without warrant, a warrantless search of the packages
3 days later was reasonable. United Statdslns469 U.S. 47§1985).

Thevehicle exception for warrantless searches applies to motor homes. -Califor
niav. Carney471 U.S. 38§1985).

Thegood faith exception to the exclusionary rule applies whenfigerafeason

with probationrestrictions. U.S..vKnights,534 U.S. 12, 151 L. Ed. 2d 497
(2001).

Policeofficers mayapproach bus riders at random to ask questions and to request
consent to search luggage without advising the passendkeiroight to not coop
erate. U.S. v Drayton,536 U.S. 194153 L. Ed. 2d 24%22002).

A school district policyof requiring all participants in competitive extracurricu
lar activities to submit to drug testing was a reasonable means of furthering the dis

ably relies upon a statute allowing a warrantless administrative search thatwas subtrict's interest in preventing drug use among students and was not an unreasonable

sequentlyruled unconstitutional. lllinois.\Krull, 480 U.S. 34q1987).

A protective sweep of a residence in conjunction with an arrest is permissible if
policereasonably believe that the area harbors an individual posing a daoifjer to
cersor others. Maryland.\Buie,494 U.S. 325108 L. Ed. 2d 27§1990).

Inadvertencés not a necessary conditionadplain view” seizure. Horton.v
California,496 U.S. 128110 L. Ed. 2d 12 (1990).

2
For a seizure of a person to occur there must either be an application of force,(

howeverslight, or when force is absent, submission to ficesfs “show of author
ity.” California v Hodari D.499 U.S. 279113 L. Ed. 690 (1991).

A determination of probable cause made withimd8rs of a warrantless arrest
generallymeets the promptness requirementa Hearing is held more than 48
hoursfollowing the arrest the burden shifts to the government to demonstrate an
emergencyor extraordinary circumstances. County of Riversiddataughlin,

500 U.S. 44114 L. Ed. 2d 491991).

Thereshall be one rule governirgl automobile searches. The police may
searchthe car and all containers within it without a warrant when they jrale
ablecause to believe contraband or evidence is contained in. e@ladifornia v
Acevedo 500 U.S. 565114 L. Ed. 2d 6191991).

If during a lawful weapons pat dovam oficer feels an object whose contours
or mass makes its identity immediately apparent, there has been no invasien of pri
vacy beyond that already authorized. Minnesotickerson508 U.S. 366124
L. Ed. 2d 3341993).

An officer making a tréfc stop may order passengers to get out of the vehicle
pendingthe completiorof the stop. Maryland. Wilson,519 U.S. 408137 L. Ed.
2d 41(1997).

Persons observed througlvindow in a home where they were not overnight
guestshut were preserfor a short period to engage in a primarily commercial ille
gal drug transactiorhad no expectation of privacy in the home and the observation
of those persons was notanstitutionally prohibited search. Minnesot&arter
525U.S. 83142 L. Ed. 2d 3781998).

Theissuance of a tr citation without an arrest didot authorize a full search
of the vehicle. Knowles.yowa,525 U.S. 13,142 L. Ed. 2d 4921998).

Whenthere is probable cause to search a vehicle for contrabficeromay
examine containers in the vehicle without a showing of individualized probable
causefor each containerThecontainer may be searched whether or rebit/ner
is present as a passengerotherwise, because it may contain contraband that the
officersreasonably believe ia the car Wyoming v Houghton526 U.S. 295143
L. Ed. 2d 4041999).

Police need not obtaim warrant before seizing an automobile from a public
placewhen there is probable cause to believe that the vebifdefeitable contra
band. Florida v White,526 U.S. 559143 L. Ed. 2d 74§1999).

search.Board of Education of Independent School District. No. 92 of Pottawato
mie County v White,536 U.S. 822153 L. Ed. 2d 73%2002).

A highway checkpoinivhere police stopped motorists to ask them for inferma
tion about a recent hit-and-run was reasonable. The arrest of a drunk driver
arrestedvhen his vehicle swerved nearly hitting aficgfr at the checkpoint was
constitutional. lllinois v. Lidster 540 U.S. 419157 L. Ed 2d 843124 S. Ct. 885

004).

Whena police oficer has made a lawful custodial arrest of an occupant of an
automobile the 4th amendment allows thdicdr to search the passenger compart
mentof that vehicle as a contemporaneous incident of arrest whethefitiee of
makescontact withthe occupant while the occupant is inside the vehicle, or when
theofficer first makes contact with the arrestee after the latter has exited the vehicle.
Thorntonv. U.S.541 U.S. 615158 L. Ed 2d 905124 S. Ct. 21272004).

The principles offerry permita state to require a suspect to disclose his or her
namein the course of @erry stop and allow imposing criminal penalties for failing
to do so. Hiibel vSixth JudiciaDistrict Court of Nevada, Humboldt Coun$g2
U.S.177,159 L. Ed 2d 292124 S. Ct. 24512004).

The4th amendment does not requires reasonable, articulable suspicion to justify
usinga drug—-detection dog to shif vehicle during a legitimate tfaf stop. The
useof a well-trained narcotics—detection dibgt does not expose noncontraband
itemsthat otherwise would remain hidden from public view during a lawfdidraf
stop,generally does not implicate legitimate privacy interests. lllindZaballes,
543U.S. 405160 L. Ed. 2d 842125 S. Ct. 8342004).

Policemay enter a home without a warrant when they have an objectively rea
sonablebasis for believing that an occupant is seriously injured or imminently
threatenedvith such injury An action is reasonable under the 4th amendment,
regardles®f the individual dficer’s state of mind, “as long as thiecumstances,
viewedobjectively justify the action. Brigham City. Btuart547 U.S. 398164
L. Ed. 2d 650126 S. Ct. 19432006).

The4th amendment does not prohidipolice oficer from conducting a suspi
cionlesssearch of parolee. Samson €alifornia,547 U.S. 843165 L. Ed. 2d 250
126S. Ct. 21932006).

Warrantlessarrests for crimes committed in the presence of an arresfiogrof
arereasonable under the U.S. constitution, and while siatefsee to regulate such
arrestshowever they desire, state restrictions do not alter the 4th amensiment’
protections. Virginia v Moore,553 U.S. 164128 S. Ct. 1598170 L. Ed. 2d 559
(2008).

In a trafic—stop setting, the firsterry condition— a lawful investigatory stop
— is met whenever it is lawful for police to detain an automobile and its occupants
pendinginquiry into a vehicular violation. The police need not have, in addition,
causeo believe any occupant of the vehicle is involved in criminal actifayjus
tify a patdown of the driver or a passenger during fictstbp, however the police
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ART. 1, §11, WISCONSIN CONSTITUTION

mustharbor reasonable suspicion that the person subjected to the frisk isadmed
dangerous.Arizona v Johnson555 U.S. 323129 S. Ct. 781172 L. Ed. 2d 694
(2009).

Beltondoes not authorize a vehicle search incidentrezant occuparg’arrest
afterthe arrestedas been secured and cannot access the interior of the vehicle.
Policeare authorized to search a vehicle incident to a recent occupasst only
when the arrestee is unsecured and within reaching distance of the passengel
compartmentt the time of the search. Consistent Witlornton,circumstances
uniqueto the automobile context justify a search incident to arrest when it isteason
ableto believe that evidence of thdeise of arrest might be fouimthe vehicle.
Arizonav. Gant,556 U.S. 332129 S. Ct. 1710173 L. Ed. 2d 48%2009).

TheNew Jersey.\T. L. O.concern to limit a school searchaaeasonable scope
requires reasonable suspicion of danger or a resort to hiding evidence of wrongdo
ing in underwear before a searcher can reasonably thalguantum leap from a
searchof outer clothes and backpacks to exposure of intimate partsmddmging
of such a search, and the degradation its subject may reasonably feel, place a sear
thatintrusive in a category of its own demanding its own specific suspicions. Saf
ford Unified School District #1 .\Redding557 U.S. 364129 S. Ct. 2633L74 L.

Ed. 2d 354(2009).

A government employer hdbe right, under the circumstances of the case, to

readtext messages sent and received pager the employer owned and issued to

anemployee. The privacy of the messages was not protected by the ban on “unrea

sonablesearches and seizures” found in the 4th amendment. Because the searc
wasmotivated by a legitimate work related purpose, and because it was net exces
sivein scope, the search was reasonable. Ontafmuon,560 U.S. __ 130 S.
Ct.2366 176 L. Ed. 2d 56@2010).

Warrantlessearches are allowed when the circumstances make it reasonable,
within the meaning of the 4th amendment, to dispense with the warrant require
ment. The exigent circumstances rule justifies a warrantless search when-the con
ductof the police preceding the exigency is reasonable in the same ¥¢hen.
the police do not create the exigency by engaging or threatening to engage in con

ductthat violates the 4th amendment, warrantless entry to prevent the destruction

of evidence is reasonable and thus allowed. Kentucking, 564 U.S. __ 177
L. Ed. 2d 150,131 S. Ct. 632011).

Whetheran oficial protected by qualified immunity may be held personally
liable for an allegedly unlawful &tial action generally turns on the objective legal
reasonablenegs the action, assessed in light of the legal rules that were clearly
establishedt the time the action was taken. When an allégedmendment viola
tion involves a search or seizure pursuant to a warrant, the fact that a neutral magis
tratehas issued a warrant is the clearest indication thatftbersfacted in an objec
tively reasonable manneiThere is a narrow exception allowing swtten it is
obviousthat no reasonably competerficdr would have concluded that a warrant
shouldissue. Messerschmidt Millender, 565 U. S. 182 L. Ed. 2d 47132
S.Ct. 1235(2012).

Generally,every detainegvho will be admitted to the general jail population
may be required to undgo a close visual inspection while undressed. Undoubted
securityimperatives involved in jail supervision override the assertion that some

&
a

11-12 Wis. Stats. 44

statuteto probation revocation proceedingfeofied the epost facto clause. State
v. White,97 Wis. 2d 517294 N.W2d 36(Ct. App. 1979).

A challenge to legislation must prove: 1) the legislation impairs an existing con
tractualrelationship; 2) the impairment is substantial; and 3) if substantial, the
impairmentis not justified by the purpose of the legislation. Reserve Life Ins. Co.
v. La Follette, 108 Wis. 2d 637323 N.W2d 173(Ct. App. 1982).

T Theexpost facto prohibition applies to judicial pronouncements as well as legis
lative acts. The question to be addressed is whétkerew law criminalizes cen
ductthat was innocent when committed. Stat&wrzawa,180 Ws. 2d 502509
N.W.2d 712(1993).

Legislationcreating penalty enhancers resultirgm convictions prior to the
effectivedate does not run afoul of the ex post facto clause. \S@&thumanl186
Wis. 2d 213520 N.W2d 107(Ct. App. 1994).

An ex post facto law is one that punishes esrae an act previously committed,

at: 1) was innocent when done; 2) makes more burdensome the punishment for
crime, after its commission; or 3) deprives one deal with a crime of any
defenseavailable at the time the act was committed. St&thiel, 188 Ws. 2d 695
524N.W.2d 641(1994).

Retroactiveapplication of a new statute of limitations, enacted at a time when
theold limitations period has not yet run, does not violate the ex post facto clause.
Statev. Haines2003 W1 39261 Wis. 2d 139661 N.W2d 72 01-1311
h Constitutionality of rent control discussed. 62 Aen. 276.

Private property for public use. SecTion 13 The prop
erty of no person shall be taken for public use without justcom
pensatiortherefor

Thedismissal of an appeal for lack of prosecutioa condemnation action did
notviolate the condemnesetight to just compensation.ayior v State Highway
Comm.45 Ws. 2d 490173 N.W2d 707

Thetotal rental loss occasioned &gondemnation is compensable, and a limita
tion to oneyears loss was invalid. Luber WMilwaukee County47 Ws. 2d 271
177 N.w2d 380

A prohibition against filling in wetlands pursuant to an ordinance adopted under
$5.59.971 and 144.26 [now ss. 59.692 and 281.31] does not amount to afaking
property. Police powers and eminent domain acenpared. Just Warinette
County,56 Wis. 2d 7201 N.w2d 761

A special assessment against a railroad for a sanitary sewer laid along the rail
road’sright-of-way admittedly of no immediatese or benefit to the railroad, did
not constitute a violation of this section. Soo Line RRvONeenah64 Ws. 2d
665 221 N.w2d 907

In order for thepetitioner to succeed in the initial stages of an inverse condemna
tion proceeding, it must allege facts that, priimeie at least, show there has been
eitheran occupation of its property under s. 32.10, or a taking, which must be com
pensatedinder the constitution. Howell Plaza, IncState Highway Comn&6

detaineesnust be exempt from these invasive procedures absent reasonable suspiWis. 2d 720 226 N.W2d 185

cion of a concealed weapon or other contraband. Deference mgisebeo the
officials in chage of the jail unless there is substantial evidence demonstrating their
responseo the situation is exaggerated. FlorendBoard of Chosen Freeholders

of County of Burlington, 566 U. S. _ 182 L. Ed. 2d 937132 S. Ct. 20442012).

Within the meaning of the 4th amendment, domestic animalsfaotsefindhe
killing of a companion dog constitutes a seizure, which is constitutalyal rea
sonable. Viilo v. Eyre,547 F3d 707(2008).

Statev. Seibel Wisconsin Police Now Need Only a Reasonable Suspicion to
Searcha Suspect Blood Incident to an Arrest. Armstrong. 1993 WLR 563.

But What of Wsconsins ExclusionaryRule? The Wsconsin Supreme Court
AcceptsApparent Authority to Consent as Grounds foarkéintless Searches.
Schmidt. 83 MLR 299.

But What of Wsconsins ExclusionaryRule? The Wsconsin Supreme Court
AcceptsApparent Authority to Consent as Grounds foarkéntless Searches.
Schmidt. 83 MLR 299 (1999).

Attainder; ex post facto; contracts. S=cTion12 No bill
of attainderex post facto laynor any law impairing the obliga
tion of contracts, shall ever be passed, aadtonviction shall
work corruption of blood or forfeiture of estate.

Section45.37 (9), Stats. 1963, constituted a contract as to the property an appli
cantfor admission to the Grand Army Home had to surreradet to apply a later
amendmentvould be unconstitutional. Estate of Nottinghda@®Ws. 2d 580175
N.W.2d 640

Althoughthe obligation of a contract is not an absohigét but one that may
yield to the compelling interest of the public, the public purpose served by a law
mandatingrent reductions due to property telief is not so vital so as to permit
such an impairment of contract. State ex rel. Bldg. Ownekgamany64 Wis.
2d 28Q 219 N.w2d 274

Retroactive application of s. 57.06, 1987 stats. [now s. 304.06], as amended in
1973, increasing th@eriod to be served by state prison inmates imposed an addi
tional penalty and violated the prohibition against ex post facto legislation. State
ex rel. Mueller vPowersp4 Wis. 2d 643221 N.W2d 692

Thelegislative preclusion against the State Medical Sosieliyesting itself of
controlof ch. 148, disability plans did not constitute any impairment of the soci
ety’s charter because: 1) the grant of ch. 148 powers is permissive and voluntarily
exerciseddy the society?) the ch. 148 grant is in the nature of a franchise rather
thana contract and cannot be viewed as unalterable or it would constitute a delega
tion of inalienable legislative power; and 3) the constitutional interdiction against
statutegmpairing contracts does not prevent the state from exercising its police
powersfor the common good. State Medical SocietZomm. of Insuranc&,0
Wis. 2d 144 233 N.Ww2d 470

Whenaprobation statute was amended after a crime was committed but before
theaccused pled guilty and was placed on probation, application of the amended

The owners of private wells ordered by the department of natural resources to
sealthem because of bacteriological dangee not entitled to compensation
becausesuch orders are a proper exercise of the statdice power to prevent a
public harm, for which compensation is not requirddllage of Sussex.\Dept.
of Natural Resource$8 Ws. 2d 187228 N.w2d 173

Theremust be a “taking” of property to justify compensation. DeBruf@reen
County,72 Ws. 2d 464241 N.W2d 167

Condemnatiompowers araliscussed. Falkner Morthern States Power Ctb
Wis. 2d 116, 248 N.W2d 885

Orderinga utility to place its power lines under ground in order to expamif-an
port constituted daking because the public benefited from the geldmirport.
Public Service Corp. Marathon County75 Ws. 2d 442249 N.W2d 543

Forinverse condemnation purposes, a taking can occur absent a physical inva
sion only when there is a legally imposed restriction upon the propeugg.
Howell Plaza, Inc. vState Highway Comn®2 Wis. 2d 74284 N.W2d 887(1979).

Thedoctrine of sovereign immunity cannot faar action for just compensation
basedon the taking of private property for public use even thougketiislature
hasfailed to establish specific provisions for recovery of just compensation. Zinn
v. State,112 Wis. 2d 417334 N.W2d 67(1983).

Zoning classifications may unconstitutionally deprive property owners of due
procesf law State ex rel. Nagawicka Is. CovpDelafield, 117 Ws. 2d 23343
N.W.2d 816(Ct. App. 1983).

Orderinga riparian owner to excavate and maintain a ditch to regulatea
level was an unconstitutiongking of property Otte v DNR, 142 Wis. 2d 222
418N.W.2d 16(Ct. App. 1987).

Theoperation of this section is discuss&dH. Pugh Coal Cdl57 Ws. 2d 620
460N.W.2d 787(Ct. App. 1990).

A taking by government restriction occurs only if the restriction deprives the
ownerof all or practically all use of propertBusse vDane County Regional Plan
ning Comm.181 Wis. 2d 527510 N.W2d 136(Ct. App. 1993).

A taking claim is not ripe for judicial review untihe government agency
chargedwith implementing applicable regulations has made a final decision-apply
ing the regulations to the property at issuekifig claims based on equmabtection
or due process grounds must meet the ripeness requiremerftv. $oeh of Dela
field, 190 Wis. 2d 348526 N.W2d 822(Ct. App. 1994).

Damageto property is not compensated as a taking. For flooding to be a taking
it must constitute a permanent physical occupation of propkhgnick v City of
Menasha200 Ws. 2d 737547 N.w2d 778(Ct. App. 1996)95-0185

A constructive taking occurs whegovernment regulation renders a property
uselessor all practical purposes.aking jurisprudence does not allow dividing the
propertyinto segments and determining whether rights in a particular segment have
beenabrogated. Zealy.\City of Waukesha201 Ws. 2d 365548 N.W2d 528
(1996),93-2381

Section 32.10 does not govern inverse condemnation proceedings seeking just
compensation for a temporary taking of land for pub$ie. Such takings claims
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arebased directly on this section. AndersoNillage of Little Chute201 Wis. 2d
467,549 N.W2d 561(Ct. App. 1996)95-1677

Themandate of just compensaticannot be limited by statute or barred by-sov
ereignimmunity. Just compensation is not measured byettenomic benefit to
the state resulting from the taking, but by the property otgriess. Just compensa
tion is for property presently taken and necessarily masnpropertys present

ART. I, §18, WISCONSIN CONSTITUTION

propertyrights. In this case lower courts struck down acentrol statute appliea

ble to company owned gas stations as an unconstitutiegalatory taking based
solelyupon a finding that it did not substantially advance the stagserted inter

estin controlling retail gasoline prices. The “substantially advances” test pre
scribesan inquiry in the nature of a due process, not a takings, test that has no proper
placein takings jurisprudence. Lingle €hevron U.S.A. Inc544 U.S. 528161

valuepresently paid, not its present value to be paid at some future time without L. Ed. 2d 876125 S. Ct. 20742005).

interest. Retired Bachers Association £mployee Tust Funds Board07 Wis.
2d 1,558 N.W2d 83(1997),94-0712

Whenthe states constitution and statutes are silent as to the distribution of
excesgroceeds received when a tax lien is foreclosed on and the property is subs
quentlysold by the municipalitythemunicipality may constitutionally retain the
proceedsas long as there has been noticdicaht to meet due process require
ments. Due process does not require that nottate that should the tax lien be
foreclosedand the property sold the municipalibay retain all the proceeds. Ritter
v. Ross207 Ws. 2d 476558 N.W2d 909(Ct. App. 1996)95-1941

The reversal of aragency decision by a court does not convert an action that
might have otherwise been actionable as a taking into one that i©noe there
hasbeen sufcient deprivation of use of propertthere has been a taking even
thoughthe property owner regains full use of the land through rescission of the
restriction. Eberle MDane County Board of Adjustmer27 Ws. 2d 609595
N.W.2d 730(1999),97-2869

When a regulatory taking claim is made, the pldintifist prove: 1) a govern
ment restrictioror regulation is excessive and therefore constitutes a taking; and
2) any proferedcompensation is unjust. EberleDane County Board of Adjust
ment,227 Ws. 2d 609595 N.w2d 730(1999),97-2869

A condemnation of property for a highway that was never built because an alter
nativeroute was found constituted a temporary taking entitlingtteer to com

pensationput not to attorney fees as there is no authority to award fees for an action

broughtdirectly under this section. Stelpflugfown of Waukesha2000 WI181,
236Wis. 2d 275612 N.W2d 70Q 97-3078

A claimant who asserted ownership of condemned land, compensation for which

wasawarded to another as owner with the claimant having had full notice of the
proceedingscould not institute an inverse condemnation action because the
municipalityhad exercised its power of condemnation. Koskd@gwn of Begen,
2000WI App 14Q 237 Wis. 2d 284614 N.W2d 84599-2192

A property owner who acquir@soperty knowing that permits are required for
developmentannotpresume that the permits will be granted and assumes the risk
of loss intheevent of denial. R.\WDocks & Slips vState2000 WI App 183238
Wis. 2d 182617 N.W2d 519 99-2904

Thelessor under a long-term favorable lease who received no compensation for

The State may transfer property from one private party to another if there is a
public purpose for the taking. i&out exceptioncases have defined the concept
of public purposéroadly reflecting a longstanding policy of deference to legisla

o tive judgments in this field. It would be incongruous to hold that asdityerest

in the economic benefits to be derived from the development of an area has less of
a public character than any other public interests. Cletiméye is no basis for
exemptingeconomic development from the traditionally broad understanding of
public purpose. Kelo.MNew London545 U.S. 162.. Ed. 2d 439125 S. Ct. 2655

(2005

Under Wsconsin eminent domain lasourtsapplythe unit rule, which prohib
its valuing individual property interests or aspects separately from the property as
awhole. Whenra parcel of land is taken by eminent domain, the compensation
awardis for the land itself, not the sum of thiéferent interests therein. Hoekstra
v. Guardian Pipeline, LL&006 WI App245 298 Ws. 2d 165726 N.W2d 648
03-2809

Thelessor under a long-term favorable lease who received no compensation for
its leasehold interest under the unit rule when the fair market value of the entire
propertywas determinetb be zero was not denied the right to just compensation.
City of Milwaukee VFW Post No. 2874 Redevelopment Authority of the City
of Milwaukee, 2009 WI 84 319 Wis. 2d 553768 N.W2d 749 06—-2866

Consequentialamages to property resulting from governmental action are not
compensableinder Article I, Section 13 or the takings clause of the 5th amend
ment. Here, the government did not physically occupy the pléistifroperty or
useit in connection with th@roject in question, and the public obtained no benefit
from the damaged propertfRatherthe property was damaged as a result of alleged
negligentconstruction.Accordingly there was only damage, without appropria
tion to the public purpose. Such damage is not recoverable in a taking®otaim
insteadsounds in tort. E-L Enterprises, IncMilwaukee Metropolitan Sewerage
District, 2010 WI 58 326 Ws. 2d 82785 N.W2d 409 08-0921

Thebacking of water so as to overflow the lands of an individual, or any other
superinducedddition of waterearth, sand, or other material, if done under statutes
authorizingit for the public benefit, is a taking within the meaning of Art. I, sec.
13. Pumpelly vGreen Bay and Miss. Canal Co. 13W\(U.S.) 166.

Compensation for lost rents. 1971 WLR 657.

its leasehold interest under the unit rule when the fair market value of the entire

propertywas determinetb be zero was not denied the right to just compensation.
City of Milwaukee VFW Post No. 2874 Redevelopment Authority of the City
of Milwaukee,2009 WI 84 319 Wis. 2d 553768 N.W2d 749 06-2866

Article |, Section 13 protects a wide variety of propémtgrests recognized by
state law Contract rights are not the sine qua norefproperty interest in a state
fund. Property interests arise from a much broader set of factorsctimaract

rights. A contractual relationship is a source of property interests, and that principle

Feudal tenures; leases; alienation. SecTion 14 All
landswithin the state are declared to be allodial, and feudal ten
uresare prohibited. Leases and gramitagricultural land for a
longerterm than fifteen years in which rent or service of any
kind shall be reserved, and all fines and like restraints upon

remainssound, but case law recognizes a broader scope of participant interests.alienation reserved in any grant of land, hereafter made, are

Theseinterests derive directly from statutory language and from the nature and pur
poseof the trust created by statute.isdbnsin Medical Society. Wiorgan,2010
WI 94, 328 Wis. 2d 469787 N.Ww2d 22 09-0728

Health care providers havecanstitutionallyprotected property interest in the
injured patients and families compensatfand under s. 655.27, which defines the
fund as an irrevocable trust, and the structure and purpose of which satisfy all th

elementsecessary to establish a formal trust. Because the health care provider:

e

declaredo be void.

Equal property rights for aliens and citizens . S=cTION
15 No distinction shalever be made by law between resident
aliensand citizens, in reference to the possession, enjoyment or

arespecifically named as beneficiaries of the trust, they have equitable title to the descenbf property

asset®f the fund. The transfer of $200 million from the fun@utmther fund was
anunconstitutional taking of private property without just compensatioscaf-
sin Medical Society v Morgan,2010 WI 94 328 Wis. 2d 469787 N.W2d 22
09-0728

A New York law that a landlord must permit a cable television company to install
cablefacilities upon property was a compensable taking. Loreffeleprompter
ManhattanCATV Corp.458 U.S. 4191982).

Stateland use regulation preventing beachfront development that reratered
owner’sland valueless constitutedtaking. When a regulation foreclosing all-pro
ductiveeconomiause of land goes beyond what “relevant background principals,”
such as nuisance lawould dictate, compensation must be paid. Luc&s €are
lina Coastal Council05 U.S. 1003120 L. Ed. 2d 7981992).

Seizureof private property in a forfeiture action under a warrant issued at an ex

partehearing to establish probable cause that a crime subjecting the property to for

feiturewas committed, while possibly satisfying the prohibition against unreason
ablesearches and seizures, was a taking of property without due protetsi
Statess. Good Real Estat§10 U.S. 43126 L. Ed. 2d 49@1993).

A municipality requiring the dedication of private property for some future pub
lic use as a condition of obtaining a building permit must meet a “rough proportion
ality” test showing it made some individualized determination thatetiEation
is related in nature and extent to the proposed development. DdGity \of
Tigard,512 U.S. 374129 L. Ed. 2d 3041994).

A taking claim is not barred by the mere fact thidg¢ to the property was
acquiredafter the dective date of a state—imposed land use restriction. Palazzolo
v. Rhode Island533 U.S. 606150 L. Ed. 2d 59%2001).

A temporary moratoriuron development imposed during the development of
acomprehensive plan did not constituees setaking. Compensation is required
whena regulation denies awner all economically beneficial use of land. An
interestin property consists of the metes and boundh@property and the term
of years that describes the owiseinterest. Both dimensions must be considered
in determining whether a taking occurred. A fee simple interest cannot be rendere
valuelessy a temporary prohibition on usealhbe-Sierra Preservation Council,
Inc. v. Tahoe Regional Planning Agen&g5 U.S. 302152 L. Ed. 2d. 517 (2002).

Regulatorytakings jurisprudence aims to identify regulatawtions that are
functionally equivalent to classic takings in which government directly appropri

ates private property or ousts the owner from his or her domain. Each applicable

Imprisonment for debt. SecTion 16, No person shall be
imprisonedfor debt arising out of or founded on a contract,
expressear implied.

Section943.20 (1) (e), which criminalizes the failure to return repedonal
property,does not unconstitutionally imprison one for debt. Sta&®th,115 Ws.
2d 163 339 N.w2d 807(Ct. App. 1983).

This sectiononly prohibits imprisonment for debt arising out of or founded upon
acontract. A court imposeslipport order is not a debt on a contract and presecu
tion and incarceration for criminal nonsupport does not violate this section. State
v. Lenz,230 Wis. 2d 529602 N.W2d 172(Ct. App. 1999)99-0860

Exemption of property of debtors. Section 17. The
privilege of the debtor to enjoy the necessary comforts of life
shallbe recognized by wholesome laws, exempting a reasonable
amountof property from seizurer sale for the payment of any
debtor liability hereafter contracted.

Freedom of worship; liberty of conscience; state

religion; public funds. SecTion 18 [As amended No%983
Theright of every person to worship Almighty Gadcording

to the dictates of conscience shall never be infringed; nor shall
any person be compelled to attend, erect or support any place of
worship,or to maintain any ministryvithout consent; nor shall
any control of, or interference witthe rights of conscience be
dpermitted,or any preferencbke given by law to any religious
establishment®r modes of worshipnor shall any money be
drawnfrom the treasury for the benefit of religious societies,
religiousor theological seminaries1979 J.R. 36, 1981 J.R. 29,

testfocuses upon the severity of the burden that government imposes upon privatevote Nov 1982
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ART. 1, §18, WISCONSIN CONSTITUTION

11-12 Wis. Stats. 46

A statute authorizing a contract requiring the state to pay an amount to a Catholicto prove that he or she has a sincerely held religious belief that is burdened by
universityfor the education of dental students violated the establishment clause by applicationof the state law at issue. Upon such a showing, the burden shifts to the

permittingthe use of funds paid by the statdeoused in support of the operating

stateto prove that the law is based in a compelling state interest that dsnnot

costs of the university generally and violated the free exercise clause by requiringservedby a less restrictive alternative. NoeseBDepartment of Regulation and
regulations as to management and hiring by the university that were not restrictedLicensing,2008 WI App 52311 Wis. 2d 237751 N.W2d 385 06-1110

to the dental school. &vren v Nusbaum5b5 Wis. 2d 316198 N.W2d 650
It is outside the province of a civil court to review the merits of a determination

Thefree exercise clauss the 1st amendment protects not only the right te free
domin what one believes, but extends (with limitations) to acting on those beliefs.

of a duly authorized ecclesiastical tribunal that has adhered to prescribed canonicaBoth individuals and communities of individuatgve a right to the freedom of

procedureand that results in terminating a aigmans relationship with his
church. Olston v Hallock,55 Ws. 2d 687201 N.W2d 35

This section is not violated by s18.155, which accommodates rattilean
restrictsthe right of students to religious instruction, does not compel any studen

to participate in religious training, and does not involve the use or expenditure of

religion. Courtshave adopted a “ministerial exception” that protects houses of
worshipfrom state interferenagith the decision of who will teach and lead a-con
gregation. Ordination is not required to be considered “ministerial.” The function

t of the position, as determined by whether the position is important to the spiritual

and pastoral mission of the church and not whether religious tasks encompass the

public funds, especially when the electorate approved an amendment to art. X, seclargestshare of the position, is the primary consideration. Coulee Catholic Schools
3, specifically authorizing enactment of a released time statute. State ex rel. Holt V- LIRC, 2009 W1 88320 Ws. 2d 275768 N.W2d 868 07-0496

v. Thompsong6 Ws. 2d 659225 N.W2d 678

The constitutionality ofstate tuition grants to parents of resident pupils enrolled

For purposes of 121.51 (4), 1981 stats. [now s. 121.51 (1)], and in the absencdn Private elementary or high schools is discussed. 58 Gey. 163.

of fraud or collusion, when a religious school demonstrates by its corpheater
andbylaws that ifis independent of, and ufiifibted with, a religious denomina
tion, further inquiry by the state would violate Art. |, s&8. Holy TFinity Commu
nity School vKahl, 82 Ws. 2d 139262 N.w2d 210

Guidelinesto possibly avoid constitutional objection to CESA sereioetracts
with private schools are discussed. 62 ABgn. 75.

Leasingof university buildings to a religious congregation during nonschool
daysand hours on a temporabgsis while the congregatisrexisting facility is

Refusalon religious grounds to send children to school was held to be a personal, being renovatedndleasing convention space to a church conference would not

philosophicakhoice by parents, rather thapratected religious expression. State
v. Kasuboski87 Ws. 2d 407275 N.w2d 101(Ct. App. 1978).

The primary efect of health facilities authority under ch. 231, which fiances
improvementdor private, nonprofit health facilities, does not advance religion, nor

violate separation of church and state provisions of the 1st amendment. 63 Atty
Gen.374.

Thedepartment of public instructianay; if so authorized under 16.54, imple
mentthe school lunch program and special food service plan for childsecitar

doesthe chapter fostexcessive entanglement between church and state. State ex andsectarian private schools and child—care institutions without violating the U.S.

rel. Wis. Health Fac. Auth..\Lindner 91 Ws. 2d 145280 N.W2d 773(1979).

Mealsserved by a religious orden carrying out their religious work, wenet,
underthe circumstances, subject tasdbnsin sales tax for that portion of ajes
madeto guests for lodging, food, and use of otgldacilities. Kollasch vAda
many,104 Ws. 2d 552313 N.W2d 47(1981).

The state equal rights division did not violate the free exercise clause by-nvesti
gatinga discrimination complaint brought by an employea ogligious school.
SacredHeart School Board,57 Ws. 2d 638460 N.W2d 430(Ct. App 1990).

Thetest to determine whether governmental aiienafs the establishment clause
is discussed. Freedom from ReligiBoundation vThompson164 Ws. 2d 736
476N.W.2d 318(Ct. App. 1991).

Thefree exercise clause does not excuse a pémancompliance with a valid
law. A visitation order intended to prevent a noncustodial parent ifrggosing
his religion on his children was a reasonable protection of the custodial parent’
statutoryright to choose the childrenteligion. Lange M.ange, 175 Ws. 2d 373
N.W.2d (Ct. App. 1993).

In setting a sentence, a court may consider a defendafigious beliefs and
practicesonly if a reliable nexus exists between the defenganiminalconduct
andthose beliefs and practices. StatBuwerst181 Ws. 2d 903512 N.w2d 243
(Ct. App. 1994).

or Wisconsin constitutions. 63 Atten. 473.

Fundsreceived underifle | of the Elementary and Secondary Education Act
may not be used to pay salaries of public school teachers teaching in cliilirch af
atedprivate schools. See 64 Atgen. 139. 64 AttyGen. 136.

Theestablishment clause and this section prohibit public schools leasing class
roomsfrom parochial schools to provide educational programs for parochial stu
dents. 67 AttyGen. 283.

A group of churches is entitled to a permit under s. 16.845 to use the capitol
groundsfor a civic or social activity even if the content of the program is partly
religiousin nature. 68 AttyGen. 217.

TheU.S. and state constitutions do not prohibé state from disbursing state
matchingfunds under the National School Lunch Act to privateyalsas, public
schools. 69 Atty Gen. 109.

Thestate can constitutionally license and regulate community based residential
facilities that are operated by religiouganizations and are not convents, menas
teries,or similar facilities exempted by statute. 71 Aten. 12.

University of Wisconsin athletes may nengage in voluntary prayer led by a
coachprior to an athletic event, although silemeditation or prayer ganized by
athletesmay be undertaken within certain guidelines. 75.A®gn. 81.

The scope of this section is discussed. 75.4a8n. 251 (1986).

A nativity scene surrounded by Christmas trees and accompanied by a sign pro  The establishment clause prohibits states from loamistguctional material to

claiminga “salute to liberty” did not violate the 1st amendnseestablishmergnd
free exercise clauses or Art. |, s.18. King/llage of Waunakeel85 Ws. 2d 25
517N.W.2d 671(1994).

Probationconditions may impinge on religious rights as long astimelitions
are not overly broad and are reasonably related to rehabilitatian Avx v.
Schwarz185 Wis. 2d 645517 N.W2d 540(Ct. App. 1994).

Thecourts are prevented from determining winalkes one competent to serve
asa priest. As such, the courts cannot decide a cfimegligent hiring or retention
by a church. Pritzléfv. Archdiocese of Milwauked,94 Ws. 2d 303533 N.W2d
780(1995). See also.L.N. v Clauder209 Ws. 2d674 563 N.W2d 434(1997),
95-2084

Thestate is prevented from enforcing discrimination laws against religious asso
ciationswhen the employment at issue serves a ministerial or ecclesiastical func

tion. While it must be given considerable weight, a religious associatiesigna
tion of a position as ministerial or ecclesiastical does not control its status.. Jocz
LIRC, 196 Ws. 2d 273538 N.W2d 588(Ct. App. 1995)93-3042

Freedomof conscience aguaranteed by the i€onsin constitution is not

constrainedy the boundaries of protection set by the U.S. Supreme Court for the

federalprovision. As applied to Amish, requiring slow moving vehicle signs on
buggiesunconstitutionally infringe@n religious liberties. Requiring Amish bug
giesto carry slow moving vehicle signs further@dompelling state interest, but

sectariarschools or providing auxiliary services to remedial and exceptional stu
dents in such schools. MeekRittenger421 U.S. 349

In adjudicating a church property dispute, the state may adopt a “neutral prin
ciplesof law” analysis regarding deedmplicable statutes, local church charters,
andgeneral church constitutions. Jone®\alf, 443 U.S. 5951979).

A statute does not contravene the establishment clause if it has a secular legisla
tive purpose, its primargffect neither advances nor inhibits religion, and it does
not excessivelyentangle government with religion. Committee for Public Educa
tion v. Regan444 U.S. 64§1980).

Therepresentation of theefl Commandments as the basis for the legal code of
westerncivilization violated the establishment clause. Stor@@rgham449 U.S.
39(1980).

The denial of unemployment compensation to a JehsWitnesswho quit a

v job due to religious beliefs was a violation of free exercise rights. Thomas v

ReviewBd., Ind. Empl. Sec. Di¥50 U.S. 7071981).

A state fair rulghat limited a religious group to an assigned booth in conducting
its religious activities did not violatine free exercise clause. Heh v. Int'l Soc.
for Krishna Consc452 U.S. 64(01981).

A public university that provided a forum to many student groups but excluded
religiousstudent groups violated the principle that state regulation of speech should

wasnotshown to be the least restrictive means of accomplishing that interest. StatePe content neutral. Wmar v Vincent,454 U.S. 2631981).

v. Miller, 202 Wis. 2d 56 549 N.W2d 235(1996),94-0159
Therole courts may play in church propedigputes is limited, but a court may
adoptone of several approaches so long astet does not entangle itself in doc

A nativity scene displayed by a city did not violate the establishment clause.
Lynchv. Donnelly 465 U.S. 66§1984).

Dueto the setting and nature of the dispynenorah placed next to a Christmas

trinal affairs. Church doctrine may be examined from a secular perspective, but tree placed outside of a city—county building did naolate the establishment

courts may notinterpret church lawpolicies, or practice. United Methodist
Church,Inc. v Culver 2000 WI App 132237 Ws. 2d 343614 N.w2d 523
99-1522

clausewhile prominent placement of a creche inside a courthouse did. Allegheny
Countyv. Pittsbugh ACLU, 492 U.S. 573106 L. Ed. 2d 4721989).

The prohibition of peyote used in a religious ceremdngs not violate the free

While this article is more specific and terser than the clauses of the 1st-amend exerciseof religion. Employment Division.\Bmith,494 U.S. 872108 L. Ed. 2d
ment,it carries the same import. Both provisions are intended and operate to serveg7g (1990).

the purposes of prohibiting the establishment of religion and protecting the free

exerciseof religion. Jackson.\Benson218 Ws. 2d 835578 N.W2d 602(1998),
97-0270

To succeed i constitutional challenge to a local fire prevention code, the com
plaining church had the initial burden of proving thlere was a sincerely held
religiousbelief that would be burdened by the application of the codecHureh
failed to carry this burden because it did not present evidence of anytdrasic

principle, or dogma supporting representations that an exposed sprinkler system

would desecrate the worshipace. Peace Lutheran Church and Acadervy-v
lageof Sussex2001 WI App 139246 Wis. 2d 502631 N.W2d 229 00-2328

The Wisconsin Constitution &rs more expansive protections for freedom of
consciencehanthose dfered by the 1st amendment. When an individual makes
aclaim that statéaw violates his or her freedom of conscience, courts apply the
compellingstate interest/least restrictive alternative tejuiring the challenger

The federal Equal Acceséct prohibits high schools from barring student
religiousclub meetings on school premises when other “noncurriculum-related”
clubsare allowed access. aatside Community SchoolsMergens496 U.S. 226
110L. Ed. 2d 191(1990).

A public school districs inclusion of prayers at a public graduation ceremony
offeredby a member of the clgy at thedistrict’s request and direction, violated
theestablishment clause. LeaMeisman505 U.S. 77120 L. Ed. 2d 4671992).

Thedenial of the use of a school building to a church seeking to exhibit a film
whena nonsectarian group would have been allowed the uselafittiag to show
asecular film on the same topic violated the right to free speech. £&hhpel
v. Center Moriche08 U.S. 384124 L. Ed. 2d 3521993).

A law that tagets religious conduct for distinctiteeatment is subject to the
mostrigorous scrutiny The regulation of animal sacrifice thafeetively prohib
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ited the practices of one sect was void. Church of Lukuidialeah508 U.S. 520
124L. Ed. 2d 4721993).

The provision of an interpreter by a school district to a student attending-a paro
chial school was permissible when providedagsart of a neutral program benefit
ting all qualified children without regard the sectarian—nonsectarian nature of the
school. Zobrest vCatalina Foothills509 U.S. 1125 L. Ed. 2d 1993).

Speciallegislation creating a public school district for a village consisting solely
of members of a single religious community violated the establishment clause.
Board of Education of Kiryas Joel \vGrumet,512 U.S. 687129 L. Ed. 2d 546
(1994).

A state university that fundebe printing of a broad range of student publica
tions but denied fundindor printing the publication of a student religious group
violatedfree speech guarantees and was not excused by the need to witmply
the establishment clause. Rosemgen University of \irginia,515 U.S. 819132
L. Ed. 2d (1995).

A school district policy permitting student-led, student-initiated prayer at
schoolfootball games violated the establishment clause of thartehdment
becausét had the purpose amleated the perception of encouraging the delivery
of prayer at important high school events. Santa Fe Independent Sistoict
v. Doe,530 U.S. 290147 L. Ed. 2d 29%2000).

Speechdiscussing otherwise permissible subjects cannot be excluded from a
limited public forum, such as a school, on the grounds that it is discussed from a

religiousviewpoint. A clubs meetings, held after school, not sponsored by the
school,and open to to any student who obtained parental consent, did not raise al
establishmenof religion violation that could be raised to justify content-based dis
criminationagainst the club. Good News ClutMilford Central School533 U.S.
98,150 L. Ed. 2d 1512001).

The Cleveland, Ohio school choice program that provides tuition aid to parents
who may use the money to pay tuition to private, religious schools does not violate

the establishment clause. When an aid program is neutral with respect to religion

andprovides assistance to a broad class of citizens who, in turn, tthieesid to
religious schools through individual choice, the progremot subject to chal
lenge. Zelman v Simmons—Harris536 U.S. 639153 L. Ed. 2d 6042002).

The state of Vdshington, under its constitution, whiphohibits even indirect
funding of religious instruction that will prepare students for the ministould
denysuch students funding available to all other students without violating the free
exerciseclause of the 1st amendment. Lock®avey 540 U.S. 712158 L. Ed
2d 1,124 S. Ct. 13072004).

A legislative mandate requirimgasonable accommaodation of religious conduct
doesnot violate establishment clause. NottelsoBmith Steel Wkrs. D.A.L.U.
19806,643 F2d 445(1981).

The Establishment Claus# the 1st amendment allows display of a monument
inscribedwith the Ten Commandments on thexas State Capitol groundsan/
Ordenv. Perry 545 U.S. 677162 L. Ed. 2d 607125 S. Ct. 28542005).

A display of theTen Commandments in a county courthouse violated the-Estab
lishmentClause of the 1st amendment. The government agemayiifest objec
tive in presenting théisplay may be dispositive of the constitutional enquaing

the development of the presentation should be considered when determining its

purpose. Governmental purpose neddsbe taken seriously under the Establish
mentClause and to be understood in light of context; an implausible claim that gov
ernmentapurpose has changed shondt carry the day in a court of law any more
thanin a head with common sense. McCreary Counfynverican Civil Liberties
Union of Kentucky 545 U.S. 844162 L. Ed. 2d 729125 S. Ct. 27222005).

ART. I, §25, WISCONSIN CONSTITUTION

Lamb'sChapel vCenter Moriches Union Ee School DistrictCreating Greater
ProtectionReligious Speech Through the lllusion of Public Forum Analysks:
mann.1994 WLR 965.

King v. Mllage of Waunakee Redefining Establishment Clause Jurisprudence
in Wisconsin. Lanford. 1996 WLR 185.

How Vast isKing's Realm?Constitutional Challenge to the Church-State
Clause. Gordon. Wk. Law Aug. 1995.

Religious tests prohibited. SecTtion 19 No religious
testsshall evere required as a qualification for anyicd of
public trust under the state, and no person shall be rendered
incompetento give evidence in any couf law or equity in
consequencef his opinions on the subject of religion.

Military subordinate to civil power . SecTion 20 The
military shall be in strict subordination to the civil power

Rights of suitors. SecTion 21 [As amended April 1977
(1) Writs of error shalhever be prohibited, and shall be issued

by such courts as the legislature designates by law

(2) In any court of this state, any suitoray prosecute or
defendhis suit either in his own proper person or by an attorney
of the suitofs choice. 1975 J.R. 13, 1977 J.R. 7, vote April
1977

Everyperson hasan absolute right to appeano se Hlavinka v Blunt, Ellis &
Loewi, Inc. 174 Wis. 2d 381 N.W.2d (Ct. App. 1993).

A nonlawyer may not sign and file a notice of appeal on behalf of a corporation.
Requiringa lawyer to represeatcorporation in filing the notice does not violate
the guarantee that any suitor may prosecute or defend a suit persénedigpora
tion is not a natural person and does not fall with in the term Saitgt” Jadair
Inc. v. United State&ire Insurance C®09 Ws. 2d 187561 N.W2d 718(1997),
95-1946

Sub.(2) gives the righin a civil trial to chose whether to defend oneself person
ally or to have an attorngput does not address whether the party, wayay not,
beordered to be physically present at tridlen represented. City of Sun Prairie
v. Davis, 217 Wis. 2d 268575 N.W2d 268(Ct. App. 1998)97-1651

If a telephone warrant application has not been recorded and there is no evidence
of intentional or reckless misconduct on the mdraw enforcement éiters, a
reconstructe@pplication may serve as an equivalent of the record of the original
application and can protect the defendaright to a meaningful appeal. State v
Raflik, 2001 W1 129248 Ws. 2d 593636 N.W2d 129 00-1086

Maintenance of free government. SecTion 22 The
blessingof a free government can only be maintained by a firm
adherence tustice,moderation, temperance, frugality and vir
tue,and by frequent recurrence to fundamental principles.

Respondents’ status as taxpayers did not give them standing to challenge state

tax credits to aganizations that awarded scholarships to religeni®ols. For
standingthere must be a nexus between the pl&istthxpayer status and the pre
cisenature of the constitutional infringement allegedx @redits angjovernmen

tal expenditures do not both implicate individual taxpayers in sectarian activities.

Transportation of school children. SecTion 23 [As
createdApril 1967 Nothing in this constitution shall prohibit
thelegislature from providing for the safety amdlfare of chit

A dissenter whose tax dollars are “extracted and spent” knows that he or she haglrenby providing for the transportation of children to and from
in some small measure been made to contribute to an establishment in violation ofany parochial or private school or institution of Iearnit@QS

conscience When the government declinlesmpose a tax there is no such coanec
tion between dissenting taxpayer and alleged establishnfgi#ona Christian
SchoolTuition Omganization vWinn, 563 U.S. __ 179 L. Ed. 2d 523131 S. Ct.
1436(2011).

A prison regulation allowing a cross to be worn only with a rosary discriminated
againstprotestants, without a “ghost of reason,” in violation of the right to the free
exerciseof religion. Sasnett.\Litscher 197 F3d 290(1999).

Although the sale to private parties of a small parcel of land in a public park
endeddirect government action constituting endorsement of religiorprthem-
ity of the statue to city propertnd the lack of visual definition between the city
andprivate land created a perception of improper endorsement of religion i viola
tion of the establishment clause. Freedom From Religion Foundat@ity\vof
Marshfield,203 F3d 487(2000).

A public library that allowed a wide range of use®fmeeting room by non—
profit groups violated the 1st amendment by excluding the use of the room for
religiousservices or instructionPfeifer v City of West Allis, 91 F Supp. 2d 1253
(2000).

Grantsto a faith-based counselingganization that integrategligion into its
counselingprogram were unconstitutional when there were fitseiht safeguards
in place to insure that public funding did montribute to a religious end. Freedom
FromReligion Foundation.\McCallum,179 F Supp. 2d 9502002).

Excludinga religious charitable ganizationfrom participation in the gcon-
sin State Employees Combined Campaign solely because gaatizationdis-
criminateson the basis of religion or creeddhoosing its governing board and
employeess constitutionally impermissible. Association of Faith—-Basegh®ir
zations, 454 F Supp. 8122006).

Nyquist and public aid to private education. Piekarski, 58 MLR 247.

The role of civil courts in church disputes. 1977 WLR 904.

Firstamendment-based attaaks Wsconsin “attendance area” statutes. 1980
WLR 409.

Bravenew world revisited: Fifteen years of chemical sacraments. 1980 WLR
879.

J.R.46, 1967 J.R. 13, vote April 1967

ElementarySecondary Education Act funds may be used in dual enrolfrent
gramsto transport children from parochial schools to and from public schools. 65
Atty. Gen. 126.

Use of school buildings.  SecTion 24 [As ceated April
1972 Nothing in this constitution shatirohibit the legislature
from authorizing, by lawthe use of public school buildings by
civic, religious or charitable ayanizations during nonschool
hoursupon payment by the geinization to thechool district of
reasonableompensation for such ug&969 J.R. 38, 1971 J.R.
27,vote April 1972

Right to keep and bear arms. SecTion 25 [Ascreated
Nov.1998 The people have the right to keep and bear arms for
security,defense, hunting, recreation or any other lawfut pur
pose. [1995 J.R. 27, 1997 J.R. 21, vote November 1998

Thestate constitutional right teear arms is fundamental, but it is not absolute.
This section does not fafct the reasonable regulation of guns. The standard of
reviewfor challenges to statutes allegedly in violation of this section is whether the
statuteis a reasonable exercise of police powgtate vCole,2003 WI 112, 264
Wis. 2d 520665 N.W2d 328 01-0350

The concealed weapons statute is a restriction on the manner in which firearms
arepossessed and used. It is constitutional under Art. |, SORS if the public
benefitin the exercise of the police power is substantially outweighed by an indi
vidual's need to conceal a weapon In éxercise of the right to bear arms will an
otherwisevalid restriction on that right henconstitutional. The right to keep and
beararms for securityas a general matfanust permit a person to possess, carry
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ART. 1, §25, WISCONSIN CONSTITUTION 11-12 Wis. Stats. 48
andsometimes conceal arms to maintain the security of a private residerée or The Mississippi River is an inland water ofisbonsin and the boat toilet law may
vately operated business, and to safelyve and store weapons within those prem  beenforced on the entire width of the Mississippi bordering Minnesota and up to
ises. State yHamdan2003 WI 1.3, 264 Wis. 2d 433665 N.W2d 78501-0056 the center of the main channel bordering lowa. 61./88n. 167.

A challenge on constitutional grounds gér@secution for carrying a concealed

weaponrequires dfrmative answers to the following before the defendant may i i
raise the constitutional defense: 1) under the circumstances, did the defendant’ Enablmg act accepted. SECTION 2 [AS amended Apl’l|

interestin concealing the weapon to facilitate exercise of his origkt to keep 1951 The propositions contained in the act of congress are
andbear arms substantially outweigh the saiteterest irenforcing the concealed herebyacceptedratified and confirmed, and shall remain irre

weaponsstatute? and 2) did the defendant conceal his or her weapon because con, ; ; . e
cealmentwas the only reasonable means under the circumstances to elircise vocablewithout theconsent of the United States; and it is hereby

or her right to bear arms? StateHamdan2003 W1 1.3, 264 Ws. 2d 433665 ordained that this state shall never interfere with the primary dis
N-\l/JV-%d7g5ﬂ?ﬁ—00d56 dColeth - in which a citizedesire t posalof the soil within thesame by the United States, nor with

nderbothHamdanandCole there are 2 places in which a citizedesire to ; - ;
exercisethe right to keep and bear arms for purposes of security is at its apex: in a_my yegulatlonscongress ,may find necessary for sec!"”ng the
thecitizen’s home or in his or her privately-owned business. It logically and-neces  title in such soil to bona fide purchasers thereof; and in no case
sarily follows that the individuad interest in the right to bear arms for purposes of  shall nonresident proprietors be taxed higher thasidents.

securitywill not, as a general mattdre particularly strong outside those two loca . g . . L .
tions. An individual generally has no heightened interest in his or her right to bear Provided,that nothing in this constitution, or in thet of con

arms for security while in a vehiclStatev. Fisher2006 WI 44290 Ws. 2d 121 gressaforesaid, shall in any manner prejudice @eafthe right
71'??2\16\é\gﬁdoﬁ%glgigzgc?s%essing firearms is constitutional and that ban extends toof the state of Wiéconsin to 500,000 acres of Imnted to said

all felons, including nonviolent ones. The governmental objective of paaflty state,and to be her_eafteE selected and located by and under the
is an important one, and the legislatsreecision to deprive a nonvioleiefon, actof congress entitled “An act to appropriate the proceéds

suchas the plaintff of the right to possess a firearm is substantially related to this i — i i n

goal. State vPocian2012 WI App 58341 Wis. 2d380 814 N.W2d 89411-1035 the Sale?jSOﬁhe pll;bllcf Ianﬂs’ and },?ram p&e -er'?pﬂon rights,
Themost natural reading of “keep arms” in the 2nd amendment is to have weap @PprovedSeptember fourth, one thousand eight uncred

ons. The natural meaning of “bear arms” is to “wesear or carry . . . upon the forty—one.[1949 J.R. 1; 1951 J.R. 7; vote April 1951

personor in the clothing or im pocket, for the purpose . . . of being armed and ready

for offensive or defensive action in a case of conflict with another pergariting

all textual elements togethehe 2ndamendment guarantees the individual right

to possess and carry weapons in case of confrontation. Hquexenost rights, ARTICLE Il

theright secured by the 2nd amendment is not unlimited. District of Columbia v

Heller,554 U.S. 570171 L. Ed. 2d 637128 S. Ct. 2783(2008).

The2nd amendment right to bear arnssfully applicable tdhe states. The due SUFFRAGE
proces<lause of the 14th amendment incorporates the 2nd amendment right rec
ognizedin Heller. Howeverincorporation doesot imperil every law regulating
firearms. McDonald v Chicago, 561 U.S. 130 S. Ct. 302077 L. Ed. 2d 894 Electors. SecTion 1 [As amended Nowu882, Nov1908,
(2010). Nov. 1934; epealed April 1986; @ated April 198p Every
) _ United States citizen age 18 or older wha.isesident of an elec
Right to fish, hunt, trap, and take game. SecTion 26. tion district in this state is a qualified elector of tlukdtrict.

[As ceated April 200BThe people have the right to fish, hunt, [1881J.R. 26 A, 1882 J.R. 5, 1882 c. 272, vote 1i882; 1905
trap, and take game subject only to reasonable restrictions asJ.R.15, 1907 J.R. 25, 1907 c. 661, vote N®08;1931 J.R. 91,
prescribedoy law [2001 J.R. 16, 2003 J.R. 8, vote April 2D03 1933J.R. 76, vote Now1934;1983 J.R. 30, 1985 J.R. 14, vote
April 1986
Thelegislature can amend the current election statutes, without referendum, so
ARTICLE Il asto make the statutes conform with #@h amendmertb the U.S. Constitution.
' 61 Atty. Gen. 89.
A proposal teamend a statute to allow nonresident property owners to vote on
BOUNDARIES metropolitansewerage districbonds, in addition to electors, probably would
gqulgg?e proposal to be submitted to a vote of the electorate under sedtly. 63
en.391.

: . Evenrational restrictions on the right to vote are invidious if they are unrelated

State boundary : SECT'ON l-, It is hereby ordained and to voter qualifications. However evenhanded restrictions that protect the integrity
declaredthat the state of Wconsin doth consent and accept of andreliability of the electoral process itself are not invidious. An Indiana statute
the boundaries prescnbed ihe act of congress entitled “An act requiringcitizens voting in person celection dayor casting a ballot in person at

. . M the office of thecircuit court clerk prior to election datp present photo identifiea

to enable the people ofig¢onsin territory to form a constitution  ion issued by the government did not violate constitutional standards. Crawford
andstate government, and for the admission of such state intov. Marion County Election Boar§53 U.S. 181128 S. Ct. 161070 L. Ed. 2674
the Union,” approved August sixth, one thousand eight hundred (2%00811)§tit onataw: residency reauirements. 53 MLR 439
andforty-six, to wit: Beginning at the northeast corner of the Y : y requ s :
stateof lllinois—that is to sayat a point in the center of Lake Implementation. SecTion 2. [As repealed April 1986:

Michiganwhere the line of forty—two degrees and thirty minutes createdApril 198§ Laws may be enacted:
of north latitudecrosses the same; thence running with the (1) Defining residency '

boundaryline of the state of Michigan, through Lake Michigan, o ; )
GreenBay, to the mouth of the Menominee rivéence up the (2) Providing for registration of electors.

channelof the said river to the Brule river; thence up said last-  (3) Providing for absentee voting.

mentionedriver to Lake Brule; thence along the southern shore  (4) Excluding from the right of séfage persons:

of Lake Brule in a direct line to the center of the channel between  (a) Convicted of a felonywinless restored to civil rights.
Middle and South Islands, in the Lake of the Desert; thénce (b) Adjudged by a court to be incompetent or partially
adirect line to the head waters of the Montreal rimsrmarked  incompetentunlessthe judgment specifies that the person is
uponthe survey made by Captain Cramm; thence down the maincapapieof understanding the objective of the elective process or
channelof the Montreal river tdhe middle of Lake Superior; thejudgment is set aside.

thencethrough the center of Lake Superior to the moutthef (5) Subjectto ratification by the people at a general election,

St. Louis river; thence up the main channel of said river to the ; : o
" PR . : extendingthe right of sufage to additionatlasses.]983 J.R.
first rapids in the same, above the Indidllage, according to 30,1985 J.R. 14, vote April 196

Nicollet's map; thence due south to in branch of the river Disenfranchisemertf felons does not deny them equal protection. Richardson

St. Croix; thence down the main channel of said rfeehe Mis v. RamirezA418 U.S. 24
sissippi; thence down the center of the main chanrabtfiver
to the northwest corner of the state of lllinois; thence ehst Secret ballot. SEcTion 3. [As repealedApril 1986; ceated

with thenorthern boundary of the state of lllinois to the place of April 1986 All votes shallbe by secret ballot1p83 J.R. 30,
beginning,as established by “An act émable the people of the  1985J.R. 14, vote April 1986

lllinois territory to form a constitution and state governmamd,

for the admission of such state into the Union on an equal footing Residence saved. SecTion 4. [Repealed April 1986see
with the original states,” approved April 18th, 1818. 1983J.R. 30, 1985 J.R. 14, vote April 1986.
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49 09-10 Wis. Stats. ART. 1V, §12, WISCONSIN CONSTITUTION
Military stationing does not confer residence. SEC- lines, to consist of contiguous territory and be in as compact
TION 5. [Repealed April 1986; see 1983 J.R. 30, 1985 J.R. 14, form as practicable. 1880 J.R. 9S, 1881 J.R. 7A, 1881 c. 262,
vote April 1986] voteNov 1881; 1979 J.R. 36, 1981 J.R. 29, vote.N883
U.S. Supreme Courdecisions requiring almost absolute equality of population
Exclusion from suffrage. SecTion 6. [Repealed April amongelectoral districts render nugatory the state ceedhstruction of art. [V
1986; see 1983 J.R. 30, 1985 J.R. 14, vote April 1986. Sounty s entid (6 more than one aseembly memBarAty Gen. g8+ o
Senators, how chosen. SecTioN 5. [As amended Nov
ARTICLE IV. 1881and Nov1987 The senators shall be elected by single dis
tricts of convenient contiguous territoigt the same time and in
LEGISLATIVE the same manner as members of the assembly are required to be

chosen;andno assembly district shall be divided in the forma
Legislative power. SEcTion 1. The legislative power shall ~ tion of a senate district. The senate districts shall be numbered
bevested in a senate and assembly in the regular series, and the senators shall be chosen alternately
An act validating existing sewerage distripteviously held to be unconstitu from the odd and even-numbered distrifids the term of 4
tionally organized is within the power of the legislature. Madison Metropolitan  years. [1880 J.R. 9S, 1881 J.R. 7A, 1881 c. 262, vote198\1 ;

Sewerag@ist. v. Stein, 47 Wis. 2d 349177 N.w2d 131 1979J.R. 36. 1981 J.R. 29. vote Nd)982]
The power given vocational district boards to levy taxes does not violate this sec e T '

tion. The manner of appointing board members is constitutionakt Milwaukee

v. Area Bd. \bcational, T& A. Ed.51 Wis. 2d 356187 N.W2d 387 Qualifications  of legislators. SecTion 6. No person shall
Onelegislature cannot dictate action by a future legislature or a future legislative be eligible to the legislature who shall not have resided one year
committee. State ex rel. \&fren v Nusbaum9 Wis. 2d 391208 N.w2d 780 within the state, and be a qualified elector in the district which

Thelegislaturemay constitutionally prescribe a criminal penalty for violation of

anadministrative rule. State Courtney74 Wis. 2d 705247 N.Ww2d 714 he may‘be Chosen, to represent. . o
Provisions of s. 144.07Lm) [now s. 281.34 (1m)], that void a DNR sewerage _ A candidate for election to Congress need not be a resident of the district at the

connectiororder if electors in the Efctedtown area reject annexation to the city ~ ime he or she files nomination papers and executes the declaration of intent to

orderedto extend sewerage service, represents a valid legislative balamcing accepthe ofice if elected. A candidate for congress must be an inhabitant of the

accommodatiomf 2 statewide concerns: urban development and pollution control. Stateat the time of election. 61 Att@en. 1565.

City of Beloit v Kallas,76 Wis. 2d 61 250 N.W2d 342

Mediation— arbitration under s11.70 (4) (cm) is a constitutional delegation of Organization of legislature; quorum; compul_sory
legislativeauthority Milwaukee County vDistrict Council 48,109 Wis. 2d 14 attendance. SecTioN 7. Each house shall be the judge of the
Szflﬁlé\é\éiﬂ a?l?ﬁﬁééﬁ(?aﬁéllzsizs)létion only fazonstitutional violations. State ex electionsreturns andqualifications of its own members; and a
rel. La Follette v Stitt, 114 Wg_ >d 35833%3, N.W2d 684(1983). ) majority of each shall constitute a quorum to do business, but a

Referencen a statute to a general federal Jas amended, necessarily refer smaller number may adjourn from dayday and may compel
enceshe current federal law where thet named in the statute is repealed and the the attendance of absent members in such manner and under
law rewritten in another act. Because reference is stated as part of a contingency, ; :
it does not constitute unlawful delegation of legislative authority to U.S. Congress. SUChpenaltles as each house may prowde.

DaneCounty Hospital & Home \LIRC, 125 Wis. 2d 308371 N.W2d 815(Ct. .
App. 1985). Rules; contempts; expulsion. SecTion 8 Each house

Thesupreme court declined to review the validity of the procedure used to give maydetermine the rules of its own proceedings punish for con
notice of a joint legislative committee on conference alleged to violate the state !

openmeetings law The court will not determine whether internal operatirigs temptand disorderly behavipand with the concurrence of two-
or procedural statutes have been complied with by the legislature in the course ofthirds of all the members elected, expel a member; but no-mem
its enactments and will not intermeddle in what it views, in the absemonstitu bershall be expelled a second time for the same cause.

tional directives to the contrario be purely legislative concern®zanne vFitz-

gelrjald,zondaWI 4:;’(1334 :Nst ZE'KO 798 lt\_l.WZd 43311—8613 . hat d thoserules having “to do with the proceti® legislature uses to propose or pass
roposecamendments to Dbilis creating variable obscenity Jaws that would egis|ationor how it determines the qualifications of its members.” Milwaukee

exemptmotion picture films shown at theaters that comply with the film ratings of ; _
themotion picture association of America constitute an unconstitutional delegation JO;’.L?}E;Q};&;?:aorfr‘;gtog:n\gln?é?%ggssé5?04325236%\(2\%%;0237 '1160t

of legislative power 58 Atty Gen. 36. ’ ° . 3 ! ’
Theone man-one vote principle is inapplicable to legislative committees since Zggcljzgn(ﬁgghout giving an opportunity to respond to theghalGroppi vLeslie,

that principle applies only to the exercise of legislative poveeis such powers o

cannotconstitutionally be delegated to these committees. There has been no such

Courtshave no jurisdiction to review legislative rulesppbceeding, which are

unconstitutionatielegation as tthe joint committee on finance, the board on-gov Officers. SecTion 9. [As amended April979 Each house
ernmentoperations, the joint legislative council or the committee to visit state prop  shall choose its presiding fafers from its owrmembers. 1977
erties. Legislative oversight of administrative rules discussed. 63 @&gp. 173. J.R.32. 1979 J.R. 3. vote ApriI 19179

Legislature, how constituted. Section 2 Thenumber Journals; open doors; adjournments.  SecTion 10

of the members of the assembly shall never be less than fifty-gachhouse shall keep a journal of its proceedings and publish
four normore than one hundred. The senate shall consist of athe same, except such parts as require secilioy doors of each
numbernot more than one-third nor less than one-fourth of the hoyseshall be kept open excephen the public welfare shall
numberof the members of the assembly require secrecy Neither house shall, withoabnsent of the

other,adjourn for more than three days.
Apportionment. SecTioN 3. [As amendediov 1910, Nov ) 4

1962 and Nav1987 At its first session after each enumeration Meeting of legislature. SecTion 11. [As amendedNov
madeby the authority of the United States, the legislature shall 1881 and April 1968 The legislature shall meet at the seat of
apportionand district anew the members of the senate and governmentt such time as shall be providedidy, unless con
assemblyaccording to the number of inhabitant$9q7 J.R 30, venedby the governor in special session, and when so convened
1909J.R. 55, 1909 c. 478, vote NG@10; 1959 J.R. 30,961 no business shall be transacted ex@pshall be necessary to
J.R.32, vote Naw, 1962; 1979 J.R. 36, 1981 J.R. 29, \no& accomplishthe special purposes for which it was convened.
1982 [1880J.R. 9S, 1881 J.R. 7A, 1881 c. 262, vote Na&1; 1965

Institutionalpopulations, as well as other populations thay include persons J.R.57, 1967 J.R. 48, vote Apri| lq€8
disenfranchisedbr some reason, may not be disregarded for redistricting purposes.
70Aty. Gen. 80. Ineligibility of legislators to office. Section 12 No

Representatives to the assembly , how chosen. Sec- memberof thelegislature shall, during the term for which he was

TioN 4 [As amended No881 and Nav1983 The members of elected,be appointed or elected to any civificé in the state,
the aséembly shall be chosen biennially single districts, on which shall have beeeareated, or the emoluments of which shall

the Tuesday succeeding the fildonday of November in even-— havebeen increased, duririge term for which he was elected.
numberecyears by the qualified electors of the several districts A legislator may be elected to a constitutional or statutory state eledtoee of

I . eventhough the emoluments of thdiog were raised during his or her legislative
suchdistricts to be bounded by counprecinct, town or ward term. If so elected, the legislator is limited by 13.04 (1) to the emoluments of the
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ART. 1V, §12, WISCONSIN CONSTITUTION

office prior to the increase. A legislator is not eligible, howgefa@rappointment
to an ofice created during his or her term or to aicefthe emoluments of which
appointiveoffice were raised during his or her legislative term. 63.88n. 127.

Ineligibility of federal officers. S=cTion 13 [As amended
April 1964 No person being a member of congress, or holding
any military or civil office under the United Stateshall be eligi
ble to a seat in the legislature; and if any person shall, after his

11-12 Wis. Stats. 50

andremained a contractual provision and was not a “law” that is an exception to
s.19.35. Milwaukee Journal SentinelDOA, 2009 WI 79319 Ws. 2d 439768
N.W.2d 700 07-1160
Undercertain circumstancemcorporation by reference in a bill may béeef

tive to work a change in the lavCasesecognizing incorporation by reference have

enerallydealt with incorporatinghe provisions of other published statutes and
with the establishment of standards by reference, not incorporation of sources
beinggiven the force of lawThe source being incorporated cannot be a law itself
without having been enacted @manner stitient to satisfy this section. Milwau
kee Journal Sentinel. \DOA, 2009 WI 79 319 Wis. 2d 439768 N.W2d 70Q

election as a member of the legislature, be elected to congress)7-1160

or be appointed to anyfafe, civil or military, under the govern
mentof the United States, his acceptance thereof shall viaisate
seat. This restriction shall not prohibit a legislator from
acceptingshort periods of active duty as a member of the reserve
or from serving in thearmed forces during any ergency
declaredby the executive1p63 J.R. 34, 1965 J.R. 14, vote April
1966]

Filling vacancies. SecTion 14 The governor shalssue
writs of election to fill such vacancies as may occur in eithe
houseof the legislature.

r

Exemption from arrest and civil process.  SecTion 15
Membersof the legislature shall in all cases, except treason, fel
ony and breach ghepeace, be privileged from arrest; nor shall
they be subject to any civil process, during the sessidine leg
islature,nor forfifteen days next before the commencement an
afterthe termination of each session.

Theprivilege under this section can be invoked by a legislator only if the legisla
tor is subpoenaed, notah aide is subpoenaed. StatBeno,116 Ws. 2d 122341
N.W.2d 668(1984).

The members of the Wconsin Constitutional Convention did not intetod
createa legislative privilegefrom criminal arrest and prosecution when they
includedarticle 1\ section 15 in the Wconsin Constitution. The phrase “treason,

felony and breach of the peace” in that section was intended to mean all crimes.
Statev. Burke,2002 WI App 291258 Wis. 2d 832653 N.W2d 922 02-2161

d

Privilege in debate. SecTion 16 No member of the legis
latureshall be liable in any civil actiomr criminal prosecution
whateverfor words spoken in debate.

The sphere of legislative action protected undersbigion is broader than floor
deliberations.A legislator may invoke the privilegender this section to immunize

In order for the legislature to create a,ltre proposed law must be enacted by
bill and be published. For some action teliécient to constitute publication, that
actionmust be evaluated in light of the purpose publication seeks to achieve, i.e.,
wasthe public provided with sfi€ient notice of the law that is being enacted or
amended.The publication requirement is meant to avoid the situation where the
peoplehave their rights sacrificed by the operation of |tiveg they are bound to
know, but have no means of knowing. Milwaukee Journal SentifizD¥, 2009
WI 79,319 Wis. 2d 439768 N.W2d 70Q 07-1160

The state legislature cannot constitutionally adopt prospective federal fegisla
tion by reference. 63 AttyGen. 229.

Article VII, sec. 21 [17] requires full text publication of all general laws, and
publicationof an abstract or synopsis of such laws would not bisut. Meth
odsother than newspaper publication, under 985.04, may be utilized to give public
noticeof general laws. 63 AttyGen. 346. See also s. 14.38 (10).

Title of private bills. SecTtion 18 No private or local bill
which may be passed by the legislature seaibrace more than
onesubject, and that shall be expressed in the title.

Chapter418, laws of 1977, s. 923 (48) (a) is a private or local bill enacted-uncon
stitutionally. Soo Line R. Co..VIransportation Depfl01 Ws. 2d 64303 N.W2d
626(1981).

A specific prison siting provision in a budget act did not violatestition. The
testfor distinguishing a private or locklw is established. Milwaukee Brewers v
DHSS,130 Wis. 2d 79387 N.W2d 254(1986).

Challengedlegislation, althoughgeneral on its face, violated this section
becausehe classification employed was not baseduoy substantial distinction
betweenclasses employed nor was it germane to purposes of the legislation.
Brookfield v. Milwaukee Sewerage District44 Ws. 2d 896426 N.W2d 591
(1988).

A bill has a single subject if all of its provisions are related to the same general
purposeand are incident to that purposgtitle is insuficient only if it fails to rea
sonablysuggest the purpose of the act or if a readirte act with the full scope
of the title in mind discloses a provision clearly outsidetitiee Brookfield v Mil-
waukeeSewerage District,71 Ws. 2d 400491 N.W2d 484(1992).

A 2-prong analysis for determining violations of this section is discussed. City
of Oak Creek vDNR, 185 Ws. 2d 424518 N.W2d 276(Ct. App. 1994).

Courtswill not afford legislation challenged under this section a presumption of
constitutionalityunless theecord shows that the legislature adequately considered

anaide from a subpoena to testify as to an investigation conducted by the aide atthelegislation in question. When a majority of the members of the Assembly co-

the legislatos request. State Beno,116 Ws. 2d 122341 N.W2d 668(1984).

Not all activities of a legislator are protected by this section insofar as that activ
ity is not an integral part of the deliberative and communicative processes. While
legislativeacts are protected llye speech and debate clause, political acts are not.
Hiring, directing, and managing legislative caucusf stabversee political cam
paignsis not protected. By its very nature, engaging in campaign activity is politi
cal. State vChvala2004 WI App 53271 Wis. 2d 1.5, 678 N.W2d 88003-0442
Seealso State .vJensen2004 WI App 89272 Ws. 2d 707 684 N.W2d 136
03-0106

This section provides only immunity from prosecution basedsznof commu
nications, and not secrecy focommunications of governmentfiofals and
employees.Legislative Echnical Services Bureau Custodian of Recor&ate,
2004WI 65, 272 Wis. 2d 208680 N.W2d 792 02-3063

In a federal criminal prosecution agaiasstate legislator there is no legislative
privilege barring introduction of evidence of the legislasolegislativeacts.
United States vGillock, 445 U.S. 36Q1980).

Enactment of laws. SEcTion 17, [As amended April977
(1) The style of all laws of the state shall be “The people of the
stateof Wisconsin, represented in senate and asseugnact
asfollows:”.

(2) Nolaw shall be enacted except by bill. No law shall be
in force until published.

(3) Thelegislature shall provide by law ftite speedy publi

cationof all laws. 1975 J.R. 13, 1977 J.R. 7, vote April 1p77

Theenacting clause is not required for each particular statute. According to leg
islativerule, when an act, or part of ant, creates a statute section numtiet
actionindicates a legislative intent to make the section a part of ibEpWéin Stat
utes. Hence, because the legislature can intend that only a part of an act creates
statutejt does not follow that each statute must contain all the constituent parts of
anact, namelythe enabling clause. StatéMeidman,2007 WI App 258306 Ws.
2d 723 743 N.W2d 854 06-2168

In order for the legislature to create a,lée proposed law must be enacted by
bill. Mere enactment of a bill to ratify a collectivedeining agreement and publi
cationof it as an act was not §iafent to cause a provision of the collectivedzn-
ing agreement to become a law enacted under this section to create an exceptio
to the public records lave. 19.35. The act did not reference s. 19.35 or the contract
provisionthat purportedly modified that lawlid not purport to amend any pub
lishedstatutes, and did not contain any language that mgighinotice that the stat
utewas being amendeds a result, the contract provision was not enacted by bill

sponsored a single-subject bill exempting YMG#sn property taxation before
themeasure was added to the budget bill and a majority of senators either eo—spon
soredthe stand—alone bill or considered amded for the proposal as members of
the Joint Finance Committee, there was a presumption that the legislators who
sponsoredhe bill or voted for it in committee adequately considered the proposal.
Lake Country Racquet and Athleti€lub, Inc. v Morgan,2006 WI App 25289

Wis. 2d 498 710 N.W2d 701 04-3061

Origin of bills. SecTion 19 Any bill may originate ireither
houseof the legislature, and a bill passed by one house may be
amendedy the other

Yeas and nays. SEcTion 20 The yeas and nays of the mem
bersof either house on any question shall, at the requesissf
sixth of those present, be entered on the journal.

Thetaking of yea and nay votes and the entry orjdhmnals of the senate and
assemblycanbe complied with by recording the total aye vote together with-a list
ing of the names of those legislators who voted no, were absent or not voting or
werepaired on the question. Art, sec. 10; Art. Vlil,sec. 8; Art. XII, sec. 1 dis
cussed.63 Atty Gen. 346.

Compensation of members. SecTion 21 [Amended Nov
1867and Nov1881; epealed April 1929; see 1865 J.R. 9; 1866
J.R.3; 1867 c. 25, vote No%¥867; 1880 J.R. 93881 J.R. 7A,
1881c. 262, vote No1881; 1927 J.R. 57, 1929 J&R vote April
1929]

o Powers of county boards. Section 22 The legislature
may confer upon théoards of supervisors of the several coun
ties of the state such powers of a local, legislative and adminis
trative character as they shall from time to time prescribe.

Milwaukeecounty mayby ordinance, provide credit in a retirement sysiam
serviceof an employee with another municipali6l Atty. Gen. 177.

n
Town and county government. SecTioN 23 [As
amendedNov 1962, April 1969 and April 19TZhe legislature

shall establish bubne system of town government, which shall

Wisconsin Constitution updated by the Legislative Reference Bureau.

Annotations for the Annotated Constitution. Report errors at (608) 266-3561, F

Published August 25, 2015. Click for the
AX 264-6948.

Coverage of


http://docs.legis.wisconsin.gov/document/statutes/coverage
http://docs.legis.wisconsin.gov/document/statutes/coverage
http://docs.legis.wisconsin.gov/document/courts/116%20Wis.%202d%20122
http://docs.legis.wisconsin.gov/document/courts/341%20N.W.2d%20668
http://docs.legis.wisconsin.gov/document/courts/341%20N.W.2d%20668
http://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%20291
http://docs.legis.wisconsin.gov/document/courts/258%20Wis.%202d%20832
http://docs.legis.wisconsin.gov/document/courts/653%20N.W.2d%20922
http://docs.legis.wisconsin.gov/document/wicourtofappeals/02-2161
http://docs.legis.wisconsin.gov/document/courts/116%20Wis.%202d%20122
http://docs.legis.wisconsin.gov/document/courts/341%20N.W.2d%20668
http://docs.legis.wisconsin.gov/document/courts/2004%20WI%20App%2053
http://docs.legis.wisconsin.gov/document/courts/271%20Wis.%202d%20115
http://docs.legis.wisconsin.gov/document/courts/678%20N.W.2d%20880
http://docs.legis.wisconsin.gov/document/wicourtofappeals/03-0442
http://docs.legis.wisconsin.gov/document/courts/2004%20WI%20App%2089
http://docs.legis.wisconsin.gov/document/courts/272%20Wis.%202d%20707
http://docs.legis.wisconsin.gov/document/courts/684%20N.W.2d%20136
http://docs.legis.wisconsin.gov/document/wicourtofappeals/03-0106
http://docs.legis.wisconsin.gov/document/courts/2004%20WI%2065
http://docs.legis.wisconsin.gov/document/courts/272%20Wis.%202d%20208
http://docs.legis.wisconsin.gov/document/courts/680%20N.W.2d%20792
http://docs.legis.wisconsin.gov/document/wisupremecourt/02-3063
http://docs.legis.wisconsin.gov/document/courts/445%20U.S.%20360
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20258
http://docs.legis.wisconsin.gov/document/courts/306%20Wis.%202d%20723
http://docs.legis.wisconsin.gov/document/courts/306%20Wis.%202d%20723
http://docs.legis.wisconsin.gov/document/courts/743%20N.W.2d%20854
http://docs.legis.wisconsin.gov/document/wicourtofappeals/06-2168
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%2079
http://docs.legis.wisconsin.gov/document/courts/319%20Wis.%202d%20439
http://docs.legis.wisconsin.gov/document/courts/768%20N.W.2d%20700
http://docs.legis.wisconsin.gov/document/courts/768%20N.W.2d%20700
http://docs.legis.wisconsin.gov/document/wisupremecourt/07-1160
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%2079
http://docs.legis.wisconsin.gov/document/courts/319%20Wis.%202d%20439
http://docs.legis.wisconsin.gov/document/courts/768%20N.W.2d%20700
http://docs.legis.wisconsin.gov/document/wisupremecourt/07-1160
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%2079
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%2079
http://docs.legis.wisconsin.gov/document/courts/319%20Wis.%202d%20439
http://docs.legis.wisconsin.gov/document/courts/768%20N.W.2d%20700
http://docs.legis.wisconsin.gov/document/wisupremecourt/07-1160
http://docs.legis.wisconsin.gov/document/courts/101%20Wis.%202d%2064
http://docs.legis.wisconsin.gov/document/courts/303%20N.W.2d%20626
http://docs.legis.wisconsin.gov/document/courts/303%20N.W.2d%20626
http://docs.legis.wisconsin.gov/document/courts/130%20Wis.%202d%2079
http://docs.legis.wisconsin.gov/document/courts/387%20N.W.2d%20254
http://docs.legis.wisconsin.gov/document/courts/144%20Wis.%202d%20896
http://docs.legis.wisconsin.gov/document/courts/426%20N.W.2d%20591
http://docs.legis.wisconsin.gov/document/courts/171%20Wis.%202d%20400
http://docs.legis.wisconsin.gov/document/courts/491%20N.W.2d%20484
http://docs.legis.wisconsin.gov/document/courts/185%20Wis.%202d%20424
http://docs.legis.wisconsin.gov/document/courts/518%20N.W.2d%20276
http://docs.legis.wisconsin.gov/document/courts/2006%20WI%20App%2025
http://docs.legis.wisconsin.gov/document/courts/289%20Wis.%202d%20498
http://docs.legis.wisconsin.gov/document/courts/289%20Wis.%202d%20498
http://docs.legis.wisconsin.gov/document/courts/710%20N.W.2d%20701
http://docs.legis.wisconsin.gov/document/wicourtofappeals/04-3061

PublishedAugust 25, 2015.
51 09-10 Wis. Stats. ART. IV, §24, WISCONSIN CONSTITUTION

be as nearly unifornas practicable; but the legislature may-pro  ble to bingo games shall be used for property tax reliefesi
vide for the election at lge once in every 4 years of a chief dents of this state as provided by lavihe distribution of mon
executiveofficer in any county with such powers of an adminis  eysthat are attributable to bingo games mayvaay based on
trative character as they may from time to time prescribe in theincome or age of the person provided the property tax relief.
accordancevith this section and shall establish one or more sys Thedistribution of moneys that are attributable to bingo games
temsof county governmentl1p59 J.R68, 1961 J.R. 64, vote  shallnot be subject to the uniformitgquirement of section 1 of
Nov.6,1962; 1967 J.R. 49, 1969 J.R. 2, vote April 1969; 1969 article VIII. In this subsection, the distribution of all moneys
J.R. 32,1971 J.R. 13, vote April 1972 attributableto bingo games shaithclude any earnings on the
Abolishingthe ofice of town assessor in those counties adopticguatywide moneysreceived by the state that are attributable to bingo

assessosystem does netmount to the creation of afdifent system of town gev H i
ernment. Thompson vKenosha Countys4 Ws. 2d 673221 N.W2d 845 gamesput shall not include any moneys userithe regulation

Only enactments that unnecessarily interfere with the systemiformity in a of, and enforcement of law relating to, bingo games.

materialrespect are invalidated by this section. Classifications based upon-popula 4) Theleqgislature may authorize the followingftafgames
tion have generally been uphel8tate ex rel. \bf v. Town of Lisbon,75 Ws. 2d (4) 9 y gftefg

152 248 N.W2d 450 licensedby the state, but all profits shall accrue to the licensed
local organization and no salaries, feegparfits may be paid to
Chief executive officer to approve  or veto resolu - any other oganization or persomaffle games operated by local
tions or ordinances; proceedings on veto. SEcTION 23a rgllglous, charltable,. service, fra}ternal or veteranﬂ;]anlza-
[Ascreated Nov1962 and amended April 196Bvery resolu tions or those to which contributions are deductible for federal

tion or ordinance passed by the counbard in any county shall, ~ Or state income tax purposes. The legislature Bimétithe num
beforeit becomes ééctive, be presented the chief executive ~ berof rafles conducted by any suchganization.

officer. If he approves, hehall sign it; if not, he shall return it (5) Thissection shall not prohibit pari-mutuel on-track-bet
with his objections, which objections shall eetered at lge ting as provided by lawThe state may not own or operate any
uponthe journal andhe board shall proceed to reconsider the facility or enterprise for pari-mutuel betting,lease any state-
matter. Appropriations may be approved in whole or in part by ownedland to any other owner or operator for speiposes.

the chief executive dicer and the part approved shall become All moneys received by the stébat are attributable to pari-mu
law, and the part objected to shalldeturned in the same manner tuel on—track bettinghall be used for property tax relief for resi
asprovided for in otheresolutions or ordinances. If, after such dentsof this state as provideay law The distribution of mon
reconsideration, two—thirds of the members—elect of the county eysthat are attributable to pari-mutuel on—track betting may not
board agree to pass the resolution or ordinance or the part of theary based on the income or age of the person provided the prop
resolution or ordinance objected to, it shall becorfectfe on erty tax relief. The distribution of moneys that are attributable
the date prescribeBut not earlier than the date of passage fol to pari-mutuel on-track betting shalbt be subject to the uni
lowing reconsideration. In all such cases, the votes of the-mem formity requirement of section 1 of article VIII. In this sub
bersof the county board shall be determined by ayes and noessection, the distribution ofall moneys attributable to pari-
andthe names of the members voting for or against the resolu mutuel on-track betting shall include any earnings on the
tion or ordinance or the part thereof objected to shall be enteredmoneysreceived by the state that are attributable to pari-mutuel
on the journal. If any resolution or ordinance is not returned by on-trackbetting, but shall not include any moneys used for the
the chief executive dicer tothe county board at its first meeting  regulationof, and enforcement of law relating to, pari-mutuel
occurringnot less than 6 days, Sundays excepted, afteasit on-trackbetting.

been presented to him, it shall becomédeefive unless the (6) (a) The legislature may authorize the creation of a lottery
countyboard has recessed or adjourned for a period in excess of e operated by the state as provided by [ine expenditure
60 days, in which case it shall not befeetive without his o hyplic funds or of revenues derived from lottery operations
approval[1959 J.R. 68, 1961 J.R. 64, vote N@v1962; 1967  engage in promotional advertising of thés@énsinstatelottery
J.R. 49, 1969 J.R. 2, vote April 1969 is prohibited. Anyadvertising of the state lottery shall indicate

A county executive power to veto ordinances and resolutions extends to-rezon I ; i
ing petitions that are in essence proposed amendments to the county zoring ordithe odds of a specific lottery ticket to be selected as the winning

nance. The veto is subject fomited judicial review Schmeling vPhelps212 Ws. ticket for each prize amountfefed. The neproceeds of the

2d A898 569 N.Ww2d 784(Ct. ﬁl\pp- 1997)967266¥| . ) 3 statelottery shall be deposited in the treasury ofdtate, to be
county executive' partial-veto power is similar to the goverisgsower i i i i

Atty. Gen. 92, usedfor property tax relief for residents of this stasg@rovided

A county board may namenda resolution, ordinance, or part thereof vetoed by law. The distribution Othe net proceeds of the state Iotte_ry
by the county executive, but can pass a separate substitute for submighion to  may not vary based on the income or age of the person provided
executive. The board has duty to promptly reconsider vetoed resolutions,-ordi the property tax relief. The distribution of the net proceeds of
nances, or parts thereof. 74 AtBen. 73. ' . f : .

the state lottery shall not bgubject to the uniformity require
Gambling. SecTion 24 [As amended April 1965, April mentof section 1 of article VIII. In this paragraph, the distribu
1973, April 1977, April 1987, April 1993and April 1999 tion of thﬁ net proceeds of tpehstate Iot}ery shall include any earn
(1) Exceptas providedn this section, the legislature may not 1"gSon the net proceeds of the state lottery

authorizegambling in any form. (b) The lottery authorizednder par(a) shall be an enterprise

(2) Exceptas otherwise provided blaw, the following thatentitles the ple_l){eiby purchasing a ticket, to participate in
activitiesdo not constitute consideration as an element of gam &9ame of chance if: 1) the winning tickets are randomly prede
bling: termined and the player reveals preprinted numbers or symbols

. L : from which it can be immediately determined whether the ticket
(2) To I!sten to or watch a television or radio program. is a winning ticket entitling the player to win a prize as-pre
(b) To fill out a coupon or entry blank, whether or pevof scribedin the featureand procedures for the game, including an

of purchase is required. opportunityto win aprize in a secondary or subsequent chance
(c) To visit a mercantile establishment or other place without drawing or game; or Zheticket is evidence of the numbers or

beingrequired to make a purchase or pay an admittance fee. symbolsselected by the player,at the playes option, selected
(3) Thelegislature may authorize the following bingo games by a computerand the player becomes entitled to a prize as pre
licensedby the state, but all profits shall accrue to the licensed scribedin the featureand procedures for the game, including an
organizationand no salaries, fees or profits may be paihyp opportunityto win aprize in a secondary or subsequent chance
otherorganizationor person: bingo games operated by religious, drawingor game if some or all of the playgsymbols or num
charitable service, fraternal or veteransganizations or those  bersare selected in ehance drawing or game, if the plager

to which contributions are deductible for federal or state income ticket is randomly selected e computer at the time of pur

tax purposesAll moneyseceived by the state that are attributa  chaseor if the ticket is selected in a chance drawing.
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ART. 1V, §24, WISCONSIN CONSTITUTION

(c) Notwithstanding the authorization oftate lottery under
par.(a), the following games, or games simulating any of the fol

lowing games, may not be conducted by the state as a lottery: 1)
anygame in which winners are selected based on the results of

arace or sporting event; 2) any bankiceyd game, including
blackjack,baccarat or chemin de fe3) poker; 4) roulette; 5)
crapsor any other game that involves rolling dice; 6) kefo;
bingo 21, bingo jack, bingolet or bingo craps; 8) any garhe
chancethat is placed on a slot machine or any mechanical, elec
tromechanicabr electronic device that is generally available to
be played at agambling casino; 9) any game or device that is
commonlyknown as a video game of chance or a video gaming
machineor that iscommonly considered to be a video gambling
machine,unless such maching a video device operated by the
statein a game authorized under @) to permit the sale of tick
etsthrough retail outlets under contract with the state and the
devicedoes not determine d@ndicate whether the player has
won a prize, other than by verifying that the pldgeicket or
someor all of the playes symbols or numbers on the plager
ticket have been selected in a chance drawing, or by verifying
thatthe playe's ticket has been randomly selected logatral
systemcomputer at the time of purchase; 10) any game that is
similar to a game listed in this paragraph; by any other game
thatis commonly considered to be a form of gambling and is not,
or is not substantially similar to, a game conducted by the state
underpar (a). No game conducted by the state under(ppr
may permit a player of the game to purchase a ticket, or to-other
wise participate inthe game, from a residence by using a-<com
puter,telephone or other form of electronic, telecommunication,
video or technological aid1063 J.R. 35, 1965 J.R. 2, vote April
1965;1971 J.R. 31, 1973 J.R. 3, vote April 1973; 1975 T9R.
1977 J.R.6, vote April 1977; 1985 J.R. 36, 1987 J.R. 3, vote
April 1987; 1985 J.R. 35, 1987 J. R. 4, vote April 1987; 1993 J.R.
3, vote April 1993; 1999 J.R. 2, vote April 1999

Thegovernor acted contrary to the public policy embodied in state law and there
fore acted without authoritpy agreeing to an Indian gaming compact allowing the
conductof games prohibitethy Art. 1V, s. 24 and criminal statutes. Panzer v
Doyle, 2004 WI 52271 Wis. 2d 295680 N.W2d 666 03-0910

The 1993 amendment to thiection did not invalidate the original compacts
betweerthe stateand Indian tribes. Because the original compacts contemplated
extendingand amending the scope of Indian gaming, the parties’ right of renewal
is constitutionally protected by the contract clausethefUnited States andisV
consinconstitutions; and amendments to the original compacts that expand the
scopeof gaming are likewiseonstitutionally protected by the contract clauses of
theWisconsin and United States constitutions. Dairyland Greyhound Park, Inc.
Doyle, 2006 WI 107295 Wis. 2d 1 719 N.W2d 408 03—-0421

The statelottery board may conduct any lottery game that complies with the
ticketlanguage in constitution and ch. 565. The term “lottery” in the constitution
andstatutes does not include any other forms of betting, playing or opesétion
gamblingmachines and devices and other forms of gambling defined in ch. 945.
Thelegislature can statutorily authorize other non-lottery gambling including casi
no—-typegames. 79 AttyGen. 14.

Underthe Indian Gaming Regulatory Act, 25 U.S.C.A. ss. 2701-2721, gambling
activitiesas defined and prohibited in ch. 945, other than lotteriepanemutuel
on-trackwagering, are not permitted by any person withiwithout Indian coun
try in State of Visconsin. The prohibition includes all non-lottery gambling such

11-12 Wis. Stats. 52

Thelegality of appointing amominee to the board of regents when that person
is a major stockholder in a printing company that is under contract to the state is
discussed60 Atty. Gen. 172.

Extra compensation; salary change. SecTioN 26

(1) [Asamended April 1956, April 1967, Apti74, April 1977

and April 1997 The legislature mayot grant any extra com
pensation to a public fier, agent, servant or contractor after
the serviceshave been rendered or the contract has been entered
into.

(2) Exceptas providedn this subsection, the compensation
of a public oficer maynot be increased or diminished during the
term of office:

(@) When any increase or decrease in the compengattion
justicesof the supreme court or judgesany court of record
becomeseffective as to any such justice or judge, it siual
effectivefrom such date as to every such justice or judge.

(b) Any increase in the compensation of members of the leg
islatureshall take déct, for all senators and representatives to
the assemblyafter the nexgeneral election beginning with the
new assembly term.

(3) Subsection(1) shall notapply to increased benefits for
personsvho have been or shall be granted benefits of any kind
undera retirement system when such increased benefits are pro
vided by a legislative act passed on a call of ayes and noes by a
three—fourths vote of all the members elected to both houses of
thelegislature and such act provides foffisignt state fund$o
coverthe costs of thancreased benefits1953 J.R. 41, 1955 J.R.
17, vote April 3, 1956; 1965 J.R. 96, 1967 J.R. 17, vote April
1967;1971 J.R. 12, 1973 J.R. 15, vote April 1974; 1975 J.R. 13,
1977J.R. 7, vote April 1977; 1991 J.R. 13, vote April 1992

This section does not prohibit a retroactive wage adjustment negotiated by col
lective baigaining and applied only to @eriod when employees were working
withouta contract. Department of AdministratiadMERC,90 Wis. 2d 426280
N.W.2d 150(1979).

Payments to roadbuilders for extra compensation due to unexpeetedsts
violatedthis section. Krug.\Zueske199 Ws. 2d 406544 N.W2d 618(Ct. App.
1996),94-3193

Thesub. (3) requirement of a three-fourths vote of all members elected to the
legislaturepermits passage of a bill increasing benefits uadetirement system
whenthe bill has received the votes of three—foudhthe entire elected member
ship of the legislature Wisconsin Professional Police Association, Ind.ight-
bourn,2001 WI 59 243 Ws. 2d 512627 N.W2d 807 99-3297

An amendment authorizing increased benefits to all retired employees would
constitutea legislative declaration that such expenditures would be for a public pur
pose. 58 Atty. Gen. 101.

University salaries may be increased only from the date the regents adopt the
budgetand are subject to subsequent funding by the legislaturatty6@en. 487.

Suits against state. SecTion 27. The legislatureshall
directby law in what manner and in what courts suits may be
broughtagainst the state.

An action will not lie against the secretary of revenue for a refund of a sales tax
depositas that is an action against the state and it was not alleged that the secretary

as casino-type games, gambling machines and other devices. The legislature caactedoutsidehis authority Appel v Halverson50 Ws. 2d 230184 N.W2d 99

statutorilyauthorize non—lottery gambling within Indian counti@Atty. Gen. 14.

Enactmentof legislation that would propose to licenaed regulate certain
“amusementlevices” that are gambling machines would authorize “gambling” in
violation of Art. IV, section 24. OAG 2-96.

The state$ interest in preventing ganized crime infiltration of a tribal bingo
enterprisedoes not justify state regulation in light of compelling federal and tribal
interestsupporting it. California.\Cabazon Band of Indian$30 U.S. 2021987).

Whenvoters authorized a state—operated “lottery” they removed any remaining
prohibition againststate—operated games, schemes, or plans involving prize,
chanceand considerationLac du Flambeau Indians $tate of Visconsin,770 £
Supp.480(1991).

Gamblingand the law: The Wconsin experience, 1848-1980. Farnsl&g0
WLR 811.

Panzerv. Doyle: Wsconsin Constitutional Law Deals the Governor a New
Hand. Wawrzyn. 89 MLR. 221 (2005).

Stationery and printing. SecTion 25 The legislature
shallprovide by law that all stationery required for tise of the
state,and all printing authorized and required by them to be done

Sincethe mandate of this section is to the legislature, the supreme court cannot
judicially intervene tahange the doctrine of procedural immunity and thereby cor
rectthe anomaly that arises as a result of the constitutional restriction, absent legis
lative implementation, of tort suits against the state. Car8¢ate62 Wis. 2d 42
214N.W.2d 405

A state agency or fi€er may not waive the stageSovereign immunity without
specificauthorization, nor will principles of estoppel be applied to deprive the state
of its sovereign rights. Lister Bd. of Regents/2 Wis. 2d 282240 N.W2d 610

Although courts have common law jurisdiction to enforce arbitration awards
generally,they cannot enforcawards against the state absent express legislative
authorization. Teaching Assistants Assoc.UW-Madison 96 Ws. 2d 492292
N.W.2d 657(Ct. App. 1980).

Thedoctrine of sovereign immunity cannot lzer action for just compensation
basedon a taking of private property for public wseen though the legislature has
failed to establish specific provisions for the recovery of just compensation. Zinn
v. State 112 Ws. 2d 417334 N.W2d 67(1983).

A waiver of sovereign immunity in the creation of a state agency is discussed.
Bussev. Dane County Regional Planning Conir@1 Ws. 2d 527510 N.W2d 136
(Ct. App. 1993).

Sovereignmmunity does not apply to arbitration. Statd> G. Miron Const.

for their use, or for the state, shall be let by contract to the lowestCo.,Inc. 181 Ws. 2d 1045512 N.W2d 499(1994).

bidder,but the legislature may establish a maximum price; no
memberof the legislature or othestate dficer shall be inter
ested either directly or indirectlyin any such contract.

A specific performance action is a suit under this section. The legislature has not
consentedo be sued for specific performance, and such an action iermttted
against the state. Erickson Oil Products, In@®T, 184 Ws. 2d36,516 N.W2d
755 (Ct. App. 1994).
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53 09-10 Wis. Stats.

The state waives its sovereign immunity when it creates an agencyratepan
dentgoing concern. Bahr. Btate Investment Bd86 Ws. 2d 379521 N.W2d
152 (Ct. App. 1994).

A countys appeal of an ex parte ordéat it was responsible for court costs

incurredby the state public defender for an indigent defendant was not an action

“brought” against the stateThe public defender could not assert that the appeal
wasbarred by sovereign immunityPolk County vState Public Defendeir88Wis.
2d 665 524 N.W2d 389(1994).

Althoughthe general rule is that waivers of sovereign immunity must be read
narrowly,when a statute provides a cleaxpress, and broadly worded consent to
sue,the rule of narroveonstruction will not be applied anew to every type of claim
broughtunder the statute. GermarDOT, 223 Wis. 2d 525589 N.W2d 651(Ct.

App. 1998),98-0250

Congressacks the poweto subject the states to private suits in their own state

courts. Alder v. Maine,527 U.S. 706144. L. Ed. 2d 636 (1999).

Thestate has removed only the substantive defense of governmental toft immu

nity and the state constitutional barrier providihgt the state may be sued only
uponits consent remains. Knox Regents of University of ¥&consin,385 F
Supp.886

State immunity from suit. 1971 WLR 879.

Oath of office. S=cTion 28 Members of the legislature, and
all officers, executive and judicial, exceqtch inferior dicers

asmay be by law exempted, shall before they enter upon the

dutiesof their respective @ites, take and subscribe an oath or
affirmationto supporthe constitution of the United States and
the constitution of the state ofi¥¢onsin, and faithfully to dis
chargethe duties of theirespective dices to the best of their
ability.

Militia. SecTion 29 The legislature shall determimehat
personsshall constitute the militia of the state, and may provide

for organizing and disciplining the same in such manner as shall

be prescribed by law

Elections by legislature. Section 30 [As amended Nov
1982 All elections made by the legislature shall be by roll call
vote entered in the journals1979 J.R. 36, 1981 J.R. 29, vote
Nov.1987

Special and private laws prohibited.  SecTion 31 [As
createdNov 1871 ancamended Now.892 and April 1993The
legislatureis prohibited from enacting any special or private
lawsin the following cases:

ART. V, §3, WISCONSIN CONSTITUTION

Sec.31 includes @ublic purpose doctrine allowing the granting of limited-cor
poratepowers to entities created to promote a public andstep@se. Brookfield
v. Milwaukee Sewerage District,/1 Ws. 2d 400491 N.W2d 484(1992).

Creation of citizens utility board is constitutional. 69 Aten. 153.

General laws on enumerated subjects. SecTion 32
[Ascreated Nov1871 and amended April 199Bhe legislature
may provide by general law for the treatment of any subject for
which lawmaking isprohibited by section 31 of this article. Sub
jectto reasonable classifications, suatvs shall be uniform in
their operation throughout the stat28f0 J.R. 13, 1871 J.R. 1,
1871c. 122, vote No\l871; 1993 J.R. 3, vote April 1993

Testsfor violation of ss. 31 and 32 discussed. Brookfielliwaukee Sewer
ageDistrict, 144 Ws. 2d 896426 N.w2d 591(1988).

Auditing of state accounts. SecTion 33 [As ceated Nov
1944 The legislature shall providir the auditing of state
accountsand may establish suchfioks and prescribe such
dutiesfor the same as it shall deem necesqd843 J.R. 60,
1945J.R. 73, vote No1944

Continuity of civil government. SecTion 34 [As ceated
April 1967 The legislature, in order to ensuentinuity of state
and local governmental operations in periods of eyaecy
resultingfrom enemy action in the form of an attack, shall (1)
forthwith provide for prompt and temporary succession to the
powersand duties of public fites, of whatever nature and
whetherfilled by election or appointment, the incumbents of
which may become unavailable for carryingtbe powers and
dutiesof such diices, and (2) adopt such other measures as may
be necessary and proper for attaining the objectfdbis see
tion. [1959 J.R. 50, 1961 J.R. 10, vote April 1961

ARTICLE V.
EXECUTIVE

Governor; lieutenant governor; term.  SecTioN 1 [As
amendedApril 1979 The executive power shall be vested in a
governorwho shall hold dice for 4 years; a lieutenant governor
shallbe elected at the same time and for the same {&re7.7

(1) Forchanging the names of persons, constituting one per J.R. 32, 1979 J.R. 3, vote April 1979

sonthe heir at law of another or granting any divorce.
(2) Forlaying out, opening or altering highways, except in
casef state roads extending into more tlaare countyand

military roads to aid in the construction of which lands may be

granted by congress.

(3) Forauthorizing persons to keep ferries across streams at

pointswholly within this state.

(4) For authorizing thesale or mortgage of real or personal
property of minors or others under disability

(5) For locating or changing any county seat.

(6) Forassessment or collection of taxe$asrextending the
time for the collection thereof.

(7) For granting corporate powers privileges, except to
cities.

(8) For authorizing the apportionment of any part of the
schoolfund.

(9) Forincorporating any citytownor village, or to amend
the charterthereof. 1870 J.R. 13, 1871 J.R. 1, 1871 c. 122, vote
Nov.1871; 1889 J.R. 4, 1891 J.R. 4, 1891 c. 362, vote1882;
1993J.R. 3, vote April 1993

An act validating existing sewerage distripteviously held to be unconstitu
tionally organized is within the power of the legislature. Madison Metropolitan
Seweragist. v. Stein, 47 Wis. 2d 349177 N.w2d 131

TheHousing Authoritydesignated as a corporation, does not violate the prohibi
tion against granting of corporate powers by the legislature. State exaretiW
v. Nusbaum59 Wis. 2d 391208 N.W2d 780

Theplain meaning of sub. (9) pertains not just to legislation directly incorporat
ing a municipalitybutalsoto legislation providing a process for incorporating. A
provisionin a budget bill that exempted a town from the normal statutory incorpo
rationprocess violated sub. (9) and was unconstitutional. Kuelthedette2009
WI App 119, 320 Wis. 2d 784772 N.W2d 225 08-1342

Executiveorders of the Wéconsin governor1980 WLR 333.

Governor; 4-year term. SecTioN 1m [Created April
1967;repealed April 1979; see 1965 J.R. 80, 1967 J.RaritD
15, voteApril 1967; 1977 J.R. 32, 1979 J.R. 3, vote April 1p79.

Lieutenant governor; 4-year term. SecTioN 1n
[CreatedApril 1967; epealed April 1979; see 1965 J.R. 80,
1967J.R. 10 and 15, vote April 1967; 1977 J.R. 32, 1979 J.R. 3,
vote April 1979]

Eligibility. Section 2 No person except a citizen of the
United States and a qualified electortbé state shall be eligible
to the ofice of governor or lieutenant governor

Election. S=cTion 3 [As amended April967 The governor
andlieutenant governor shall be elected by the qualified electors
of the state at the times and places of choasiambers of the
legislature. They shall be chosen jointlgy the casting by each
voter of a single vote applicable to botHioés beginningvith
the general election in 1970. The persons respectively having
the highest number of votes cast jointly for them for governor
andlieutenant governor shall be elected; but in ¢aseor more
slatesshall have an equal and the highest number of votes for
governorand lieutenant governdhe two houses of the legisla
ture, at its next annual session shall forthwith, by joint ballot,
chooseone of the slates so having an equal and the highest num
ber of votes for governor and lieutenant governdhe returns
of election for governor and lieutenant governor shall be made
in such manner as shall be provided by. [A®65 J.R. 45, 1967
J.R.11 and 14, vote April 1967
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Powers and duties. Section 4. The governor shall be Compensation of lieutenant governor . SecTioN 9.
commandein chief of the military andhaval forces of the state.  [AmendedNov 1869; epealedNov 1932; see 1868 J.R. 9, 1869
He shall have power to convene the legislature on extraordinaryJ.R.2, 1869 c. 186, vote Nal869; 1929 J.R. 70, 1931 J.R. 53,

occasionsand in case of invasion, or dangesm the preva voteNov 1932]
lenceof contagious disease at the seat of government, he may
convenethem at any other suitable place within ttate. He Governor to approve or veto bills; proceedings on

shallcommunicate to the legislature, at every session, the-condi veto. Section 10 [As amended Nod908, Nov1930, April
tion of the state, and recommend such matters to them for theirjg9oand April 200$(1) (a) Every bill which shall have passed
consideratioras he mayleem expedient. He shall transact all ~ the |egislature shall, beforelitecomes a lavbe presented to the
necessaryusiness with the fifers of the government, civil and overnor.

military. He shall expedite all such measures as may be resolve : : :
uponby the legislature, and shall take care that the laws be faith beéké%gl;r\:\? %p;/;rrg;rriai%pnr%\i/ﬁss :123/ %'ggspg;ﬁvtgg’ |trr1] aﬁglles r:)a:ll

fully executed. ;
Thelegislature cannot require the governor to make speeifemmendations in part by the governpand the part approved shall becdme

to a future legislature or tmclude future appropriations in the executive budget (c) In approving an appropriation bill jpart, the governor
bill. State ex rel. \afren v Nusbaum59 Wis. 2d 391208 N.W2d 780 may not create a new word by rejecting individual letters in the
wordsof the enrolled bill, and may not create a new sentence by

18é:;mge£8at1iggs-0f govIeEjnONr \-/l%EgCZT.'ON S 1['2(%9‘?%3% N108V69 combiningparts of 2 or more sentences of the enrolled bill.
anc ~ov - Epeaed va , See P (2) (a) If the governor rejects the bilthe governor shall

J.R.2, 1869 c. 186, vote NaiB869; 1923 J.R. 80, 1925 J.R. 52, . - o - e
1925¢. 413, vote No926; 1929 J.R. 69, 1931 J.R. 52, vote 'eturnthe bill, togethemith the objections in writing, to the
' ' ’ ' housein which the bill originated. The house of origin shall

Nov. 1932] enterthe objections at laje upon the journal and proceed to
reconsidethe bill. If, after such reconsideration, two-thirds of
the members present agree to pass the bill notwithstanding the
objectionsof the governarit shall be sent, together with the
objections,to the other house, byhich it shall likewise be

Pardoning power. SecTioN 6. The governor shall have
powerto grant reprieveg,ommutations and pardons, after-con
viction, for all offenses, except treason and cases of impeach
ment,upon suctconditions and with such restrictions and imi : . :
tationsas he may think propesubject to such regulations as 'econsideredandif approved by two-thirds of the members
may be provided by law relative to the manner of applying for Presenit shall become law o _
pardons. Uporonvictionfor treason he shall have the power  (b) Therejectedpart of an appropriation bill, together with
to suspend the execution ihfe sentence until the case shall be the governors objectionsin writing, shall be returned to the
reportedto the legislature at its next meeting, when the legisla housein which the bill originated. The house of origin shall
ture shall either pardon, or commute the sentence, direct the exe enterthe objections at laye upon the journal and proceed to
cution of the sentence, or grant a furtiegrieve. He shall anau reconsiderthe rejected part of the appropriation bill. If, after
ally communicate to the legislature each case of reprieve, suchreconsideration, two—thirds of the members present agree
commutationor pardon granted, stating the name of the convict, to approve the rejected part notwithstanding the objections of
the crime of which he was convicted, the sentence and its date,the governorit shall be sent, together with the objections, to the
andthe date of the commutation, pardon or reprieve, with his otherhouse, by which it shall likewise weconsidered, and if

reasondor granting the same. approvedby two-thirds of the members present the rejected part
Executiveclemency in Visconsin. Bauerl973 WLR 154. shallbecome law
ZOB%'Forglve, Divine: The Governds Pardoning PowerBach. Ws. Law Feb. (C) In all such cases the votes of both houses shall be deter
mined by ayes and noes, ahénames of the members voting
Lieutenant governor , when governor . SecTion 7. [As for or against passage of the bill or the rejected part of the bill

amendedApril 1979 (1) Upon the governds death, resigna notwithstandinghe objections of the governor shall be entered
tion or removal fromoffice, the lieutenant governor shall onthe journal of each house respectively
becomegovernor for the balance of the unexpired term. (3) Any bill not returned by the governor within 6 days (Sun

(2) If the governor is absent from this state, impeached, or daysexcepted) after it shall haveen presented to the governor
from mental or physicalisease, becomes incapable of perform shallbe law unless the legislature, by final adjournmprg;
ing the duties of the @ite, the lieutenangovernor shall serve  ventsthe bill's return, in which case it shalbt be law[1905 J.R.
asacting governor for the balance of the unexpired term or until 14, 1907 J.R. 13, 1907 c. 661, vote .N®®8; 1927 J.R. 37, 1929
the governor returns, the disability ceases or the impeachmentJ.R. 43, vote Nav1930; 1987 A.J.R. 71, 1989 S.J.R, \tote
is vacated.But when the governowith the consent of the legis ~ April 1990; 2005 J.R. 46, 2007 J.R. 26, vote April 2008
lature,shall be out of this state in time of war at the head of the  In determining whether the governor has acted in 6 days, judicial notice may be
state’smilitary force, the governor shaibntinue as commander takenof the chief clerlg records to establish the date the bill was presenteé to

in chief of the military force. 7977 J.R. 32, 1979 J.R. 3, vote  Jyernor. State ex rel. General Motors CorpQak Creekd9 Ws. 2d 299182

April 1979 Thegovernor may veto individual words, letters and digits, and may also reduce
Themeaning of “absence” is discussed. 68 ABgn. 109. appropriationsy striking digits, as long as what remains after the veto is a com
plete, entire, and workable law\is. Senate vThompson144 Wis. 2d 429424
Secretary of state, when governor . SecTioN 8 [As N.W.2d 385(1988).
Y ! g0 : : . Thegovernor may approve part of an appropriation bill by reducingrti@unt
amendedApril 1979 (1) If there is a vacancy in thefife of of money appropriated by striking a number and writing in a smaller his.
I|eutenantgovernor and the governor dies, resigns or is removed powerextends only to monetary figures and is not applicabtside the context

: of reducing appropriationsCitizens Utility Board vKlauser194 Ws. 2d 485534
from office, the secretary of state shall become governor for the |\, 5=2 (1995),

balanceof the unexplred term. Thegovernor may not disapprove of parts of legislation by writing in new num

(2) If there is avacancy in the dite of lieutenant governor berstexcept whten the disapprQ\/ted pga}lrlt isF a monetzﬁarty figuretthat expresses an appro
; ; ; riationamount in an appropriation bill. Figures that are not appropriation amounts

andthe gove”_‘or Is.absent from thIS_ state, |mpeached, qr from Eutare closely related t%pap?)ropriation am%unts are not subjegtpto F;uch a “write=in"

mentalor physical disease becomes incapable of performing theveto. Risser vKlauser207 Ws. 2d 176558 N.W2d 108(1997),96-0042

dutiesof the ofice, the secretary of state shall serve as acting Thetaking of yea and nay votes and the entry orjchenals of the senate and

governorfor the balance of the unexpired term or untilgbeer assemblycanbe complied with by recording the total aye vote together witha list

nor returns, the disability ceases or the impeachment is Vacatedmg of the names of those legislators who voted no, were absent or not voting or

. werepaired on the question. Art, sec. 10; Art. Vlil,sec. 8; Art. XII, sec. 1 dis
[1977J.R. 32, 1979 J.R. 3, vote April 1979 cussed.63 Atty. Gen. 346.
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55 09-10 Wis. Stats.

ART. VI, 84, WISCONSIN CONSTITUTION

Thegovernor maynot alter partial vetoes once the approved portion of the act ture for that purpose, for the term of 4 years and coroimers

hasbeen delivered to the secretary of state and the disapproved portion returned t
the house of origin. 70 AttyGen. 154.

Failureof the governor to express objections to several possible partial vetoes
of the 1981-82 budget bill made any such possible vetodsatieé. 70 Atty. Gen.
189.

Thegovernors partial veto of sectiorl17g of 1991 Wé. Act 269 did notesult
in a complete and workable law and was invalid. Because the gdsexpproval
was not necessary for the bill to become Jahe invalidity of the partial veto
resultedin s. 605.35 being enforced as passed by the legislature. 8GaAtty327.

The partial veto power violates no federal constitutional provision. Risser
Thompson930 F2d 549(1991).

Wisconsin partial veto. 1989 WLR 1395 (1989).

The Origin and Evolution of the Partiak¥h Power Wade. Ws. Law March
2008.

ARTICLE VI.
ADMINISTRATIVE

Election of secretary of state, treasurer and  attor -
ney general; term. SecTioNn 1 [As amended April 19T7The
qualified electors of this statat the times and places of cheos
ing the membersf the legislature, shall in 1970 and every 4
yearsthereafter elect a secretanfystate, treasurer and attorney
generalwho shall hold their dices for 4years. 1977 J.R. 32,
1979 J.R. 3, vote April 1979

Secretary of state; 4-year term. SecTioN 1m.[Created
April 1967; epealed April 1979; see 1965 J.R. 80, 1967 J.R. 10
and 15, vote April 1967; 1977 J.R. 32, 1979 J.R. 3, ¥qel
1979]

Treasurer; 4-year term. Section 1n[Created April 1967;

%ountiesin which therds a coroner shall be chosen by the-elec

tors of the respective counties, or by the electors of all of the
respectivecounties comprising each combinationaoiunties
combinedby the legislature for that purpose, for the term of 4
years.

(c) Beginning with the first general election at which the
president is elected which occurs after the ratification of this
paragraphdistrict attorneys, registers of deeds, county clerks,
andtreasurers shall be chosen by the electors of the respective
countiesor by the electors of all of the respective counties-com
prising each combination afounties combined by the legisla
ture for that purpose, for the term of 4 years and surveyors in
countiesin which the dice of surveyor is filledby election shall
be chosen by the electodd the respective counties, or by the
electorsof all of the respective counties comprising each-com
bination of counties combined by the legislatdoe that pur
pose.for the term of 4 years.

(2) Theoffices of coroner and surveyor in counties having
a population of 500,000 or more are abolishé&bunties not
havinga population 0600,000 shall have the option of retaining
the elective ofice of coroner or instituting a medical examiner
system. Two or more counties may institute a joint medical
examinersystem.

(3) (a) Sherifs may not hold any other partisaricé.

(b) Sherifs may be required by law to renew their security
from time to time, and in default of giving such new security
their office shall be deemed vacant.

(4) The governor mayemove any elected countyfioer
mentionedn this section except a county clerk, treasuesur

repealed April 1979; see 1965 J.R. 80, 1967 J.R. 10 and 15, voteveyor, giving to the diicer acopy of the ch@es and an opporu

April 1967; 1977 J.R. 32, 1979 J.R. 3, vote April 1p79.

Attorney general; 4-year term. Section 1p. Created
April 1967; epealed April 1979; see 1965 J.R. 80, 1967 J.R. 10
and 15, vote April 1967; 1977 J.R. 32, 1979 J.R. 3, ¥qiel
1979]

Secretary of state; duties, compensation.  SECTION 2
[As amended Now94€ The secretary of state shall keep a fair
recordof the oficial acts of the legislature and executive depart
mentof the state, and shall, when requireg,the same and all
mattersrelative thereto before either branahthe legislature.
He shall perform such other dutiesstsall be assigned him by

law. He shall receive as a compensation for his services yearly

suchsum as shall be provided by laand shall keep his fade
atthe seat of governmeni.943 J.R. 60, 1945 J.R. 73, vote Nov
1944

Treasurer and attorney general; duties, compensa
tion. SecTion 3. The powers, duties and compensation of the
treasurerand attorney general shall be prescribed by law

Theattorney general does not have authority to challenge the constitutionality
of statutes. State City of Oak Creek223 Wis. 2d 219588 N.W2d 380(Ct. App.
1998),97-2188

The powers of the attorney general ils@dnsin. Van Alstyne, Roberts, 1974
WLR 721.

County officers; election, terms, removal; vacan -
cies. ScTion4 [As amended No%882, April1929, Nov1962,
April 1965, April 1967, April 1972, April 1982, Na©98, April
2005 (1) (a) Except as provided in pars. (b) and (c) and sub.

nity of being heard.

(5) All vacancies in the fi€es of coronerregister of deeds
or district attorney shalbe filled by appointment. The person
appointed to fill a vacancy shall holdfioE only for the unex
pired portion of the term to which appointed and until a succes
sorshall be elected and qualified.

(6) When a vacancy occurs in thefick of sherif, the
vacancyshall be filled by appointment of the goverramdthe
personappointedshall serve until his or her successor is elected
andqualified. 1881 J.R. 16A, 1882 J.R, 1882 c. 290, vote
Nov 1882; 1927 J.R. 24, 1929 J.R3, vote April 1929; 1959
J.R.68, 1961 J.R. 64jote Nov6, 1962; 1963 J.R. 30, 1965 J.R.
5, vote April 1965; 1965 J.R. 61, 1967 J.R.u@e April 1967;
1969 J.R. 33, 1971 J.R. 21, vote April 1972; 1979 J.R. 38, 1981
J.R.15,vote April 1982; 1995 J.R. 23, 1997 J.R. 18, vote Novem
ber 1998; 2003 J.R. 12, 2005 J.R. 2, vote April 3005

This section does not bar a county from assisting in the defense of actions

broughtagainst the shefifis a result of the shefi§ oficial acts. Bablitch and
Bablitchv. Lincoln County82 Ws. 2d 574263 N.W2d 218

Sheriff's powers and duties are discussed. ProfessRolade Association..v
DaneCounty 106 Ws. 2d 303316 N.W2d 656(1982).

A sherif’s assignment of a deputy to an undercover drug investigation falls
within the constitutionally protected powers of the shanfl could not be limited
by a collective bayaining agreement. Manitowoc Co.Lwcal 986B,168 Wis. 2d
819, 484 N.W2d 534(1992). See also &ghington County.\Deputy Sherifs
Association,192 Wis. 2d 728531 N.W2d 468(Ct. App. 1995).

Thesherif’s power to appoint, dismiss, or demote a deputy is not constitution
ally protected and may be limited by a collectivegbining agreement not in con
flict with the statutes. HeitkemperWirsing, 194 Ws. 2d 182533 N.Ww2d 770
(1995). See also Brown County Shéiifept. v Employees Associatio94 Wis.
2d 266 533 N.W2d 766(1995).

The power to hire does not give character and distinction to five aof sherif;
it is not a power peculiar to thefiok. Certain dutiesf the sherifat common law

(2), coroners, registers of deeds, district attorneys, and all otherthatare peculiar to the fife and that characterize and distinguish tHiz®fre

electedcounty oficers, except judiciabfficers, sherifs, and
chief executive dicers, shall be chosen by the electors of the
respectivecounties once in every 2 years.

(b) Beginning with the first generalection at which the gev
ernoris elected which occurs after the ratification of this para
graph,sherifs shall be chosen by the electors of the respective
countiesor by the electors of all of the respective counties-com
prising each combination afounties combined by the legisla

constitutionally protected from legislative interference, but the constitdtes
not prohibit all legislative change in the powers and duties of a Elasrithey
existedat common law Internal management and administrative dutiesisigtier
give character nor distinction to thefieg fall within the mundane and common
administrative duties that may be regulatedhs/egislature. Hiring and firing
personneto provide food to inmates is subject to legislative regulation, including
collectivebagaining under s.11..70. Kocken WdMisconsin Council 4&AFSCME,
2007WI 72,301 Wis. 2d 266732 N.W2d 828 05-2742

Theassignment of deputies to transport federalstat® prisoners to and from
acounty jail pursuant to a contract for the rental of bed space was not a constitution
ally protected duty of the shdti ofice and was thus subject to the restrictions of
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ART. VI, 84, WISCONSIN CONSTITUTION

a collective bagaining agreement. Ozaukee Countjabor Association of -
consin,2008 WI App 174315 Ws. 2d 102763 N.W2d 140 07-1615

A sherif may not be restricted in whom he or stsigns to carry out his or her
constitutionalduties if he or she is performing immemorial, principal, and impor
tantduties characterized as belonging to the dtegrfommon law Attending on
the courts is one of the duties preserved for the ghwrithe constitution. When
a sherif effects the delivery of prisoners pursusmtourt—issued writs, the shérif
is attending on the court. The shedbuld contract with a private entity for the
transportatiorof prisoners, rathehan utilizing deputies employed by the sHerif
department.Brown County Sherfis Dept. Non—Supervisory Labor Associatian v
Brown County 2009 WI App 75318 Wis. 2d 774767 N.W2d 60Q 08-2069

Staffingan x-ray and metal detector security screening station is not one of those
“certainimmemorial, principal, and importadtities of the shefifit common law
thatare peculiar to the fi€e of sherif” and is not part of the shefi§ constitution
ally protected powers that cannot be limited by a collectivgdising agreement.
WashingtonCounty v Washington Counteputy Sherif s Association2009 WI
App 116, 320 Wis. 2d 570772 N.W2d 697 08-1210

The transport of individuals in conjunction with the service or execution of all
processesyrits, precepts, and orderenstitute immemorial, principal and impor
tantduties that characterize and distinguish ttie@bf sherif and fall within the
sheriff’s constitutional powersjghts, and duties. As such, the sHédrifs the con
stitutional authority to determine how to carry out those duties and can eleet to pri
vatizethose duties. That s. 59.26 (4) specifically directs thaghkef must act
personallyor by means of his undershéaf deputies is not persuasive. The simple
factthat the legislature codified a duty and responsibility of the §Hief provid-
ing food for jail inmates, does not strip shxibf any constitutional protections
they may have regarding this dutyilwaukee Deputy Shefifs Association v
Clarke,2009 WI App 123320 Wis. 2d 486772 N.W2d 216 08-2290

An entity characterized as the fiok of the district attorney” or “district attor
ney,” separate from the electedioial, does notave authority to sue or be sued.
Buchanarnv. City of Kenosha57 F Supp. 2d 67%1999).

Implementationlegislation is necessary before counties under 500,000 may
abolishthe ofice of coroner 61 Atty Gen. 355.

A county board in a county under 500,@ abolish the electivefioe of core
nerand implement a medical examiner system to feetdfe at the end of incum
bentcoronets term. Language in 61 Att¢en.355 inconsistent herewith is with
drawn. 63 Atty Gen. 361.

This section does not immunize counties from liability for their own acts. Soder
beckv. Burnett CountyWis. 752 F2d 285(1985).

A county sherffis an oficer of the state, not countywhen fulfilling constitu
tional obligations. Soderbeck Burnett County\Wis. 821 F2d 446(7th Cir 1987).

A sherif represents the county when enforcing the [8avereign immunity for
stateofficials under thellth amendmerto the U.S. constitution does not apply
Abrahamv. Piechowski, 13 F Supp 2d 870 (1998).

ARTICLE VII.
JUDICIARY

Impeachment; trial. SecTion 1 [As amended Not933
Thecourt for the trial of impeachments shall be composed of the
senate. The assembly shall have the power of impeachlhg
civil officers ofthis state for corrupt conduct infiok, or for
crimesand misdemeanors; but a majority of all thembers
electedshall concur in an impeachmenOn the trial of an
impeachmenagainst the governahe lieutenant governshall
notact as a member of the court. No judicidicef shall exer
cise his ofice, after he shall have been impeached, until his
acquittal. Before the trial of an impeachment the members of the
courtshall take an oath orfafnation truly and impatrtially to try
theimpeachment according to evidence; angeson shall be
convictedwithout the concurrence of two-thirds of the mem
bers present. Judgment in cases of impeachment sioll
extendfurther thanto removal from dfce, or removal from
office and disqualification to hold aroffice of honor profit or

trustunder the state; but the party impeached shall be liable to

indictment,trial and punishment according to 1gh929 J.R. 72,
1931J.R. 58, vote No\1937

Court system. SectioN 2 [As amended April 1966 and
April 1977 The judicial power of this state shall be vested in a
unified court system consisting of one supreme court, a oburt
appealsa circuit court, such trial courts géneral uniform state
wide jurisdiction as the legislature may createlawy, and a
municipalcourt if authorized byhe legislature under section 14.
[1963J.R. 48, 1965 J.R. 50, vote April 1966; 1975 J.R. 13, 1977
J.R.7, vote April 197

The Shawano-Menominee court wasanstitutional district court since Meno
mineecounty was not gianized for judiciapurposes. PamanetState 49 Ws.
2d 501 182 N.w2d 459

If s. 425.13 were to be interpreted so as to remove a copaotver to issue a
body attachment for one who chooses to igritrerders, that interpretation would

11-12 Wis. Stats. 56

causethe statute to be unconstitutional as a violation optireiple of separation
of powers. Smith \MBurns,65 Wis. 2d 638223 N.W2d 562

Courtshave no inherent power to stay or suspenexeeution of a sentence in
the absence of statutory authari#y court’s refusal to impose a legislatively man
datedsentence constitutes an abuse of discretion and usurpation of the legislative
field. State vSittig, 75 Ws. 2d 497249 N.w2d 770

WERCis authorized by s.11.06 (1) (L) to determine whether conduct in viola
tion of criminal law has occurred, which is not a delegation of judicial power in
violation of Art. VI, sec. 2 nor does the administrative procedure violate Art. |, sec.
8. Layton School of Art & Design.WERC,82 Ws. 2d 324262 N.w2d 218

Courtshave no inherent power to dismiss a criminal complaint with prejudice
prior to attachment of jeopardysState vBraunsdorf92 Wis. 2d 849286 N.W2d
14 (Ct. App. 1979).

The highest standard of proof of an articulated compelling need must be met
beforea court will order the expenditure of public funds for its own needs. Flynn
v. Department of Administratio216 Ws. 2d 521 576 N.W.2d 245(1998),
96-3266

Judicial assistants are subject to the judicigrgxclusive authority once
appointed.Any collective bagaining agreement between a county and empleyee’
unionthat provides for possible “bumping” of the assistant by another employee
andfinal and binding arbitration regarding disputes over bumping is an uncenstitu
tional infringement on the cougtinherent powers. Barland&au Claire County
216Wis. 2d 560575 N.W2d 691(1998),96-1607

Probationand probatiomevocation are within the powers shared by the branches
of government. Legislative delegation of revocation to the executive bdaesh
not unduly burden or substantially interfere with the judicepgnstitutionafunc
tion to impose criminal penalties. StatéHorn,226 Ws. 2d 637594 N.W2d 772
(1999),97-2751

A court’s inherent powers are those that must be used to enable the judiciary to
accomplishits constitutional or statutory functions aindlude the power to main
tain the dignity of the court, transact its business, or accomplish the purptse of
existence.Courts have inherent poweritvestigate claims that a party is engaging
in fraudulent behavior or improperly influencing witnesses, and a court is within
its authority to hold an evidentiary hearing on such matters. Sch@ykes2001
WI App 255 248 Wis. 2d 746638 N.W2d 604 00-0915

Theissuance of a search warrant is not an exercise of “[t]he judicial p@aser
thatphrase in employed in Art. VII, s. 2Znstead, issuance of a valid search warrant
requiresthat the individual be authorized by law to issue the warrant, that he or she
be neutral and detached, and that the warrant be issued only upon a showing of
probablecause. Section 757.69) (b), which allocates the power to issue search
warrantsto circuit court commissioners, does not impermissibly intrude upon
“[t]he judicial power” granted to the courts by Art. VII, s. 2. Statéflliams,2012
WI 59, 341 Wis. 2d 191814 N.W2d 46Q 10-1551

In mental hearings under 51.02, 1973 stats., or alcohariugr abuse hearings
under51.09 (1), 1973 stats., the power to appoint an attorney at public expense, to
determineindigency and to fix compensation are judicial and must be exercised by
the court or under its direction aménnot be limited by the county board or dele
gatedto a private nonprofit corporation. 63 Attgen. 323.

Unlessacting in a clear absenc# all jurisdiction, judges are immune from
liability for judicial acts, even when such acts are in excess of their jurisdiction and
arealleged to have been done maliciously or corrupgBfumpv. Sparkman435
U.S. 349(1978).

An integrated state baruse of mandatory dues to fund political or ideological
activitiesviolates free speech provisions. KelleBtate Bar of Californial96 U.S.
226,110 L. Ed. 2d 1(1990).

Court reform of 1977: The &tonsin supreme court ten years lat@ablitch.

72 MLR 1 (1988).

The separation of powers control of courts and lawyetsirrie, Resh, 1974

WBB No. 6.

Supreme court: jurisdiction.  SecTion 3. [As amended
April 1977 (1) The supreme court shall have superintending
andadministrative authority over all courts.

(2) The supreme court has appellate jurisdiction oatr
courts and may hear original actions and proceedings. The
supremecourt may issue all writs necessary in aid of its jurisdic
tion.

(3) Thesupreme court may review judgments and orders of
the court of appeals, may remove casem the court of appeals
and may accept cases on certification by toeirt of appeals.
[1975J.R. 13, 1977 J.R. 7, vote April 1977

Theauthority of supreme court to review and modify criminal sentences is dis
cussed.Riley v State47 Wis. 2d 801177 N.w2d 838

The supreme coud’authority to issue a writ efror is not dependent upon a-spe
cific legislative enactment, but the constitution and statutes relating to its appellate
jurisdictiongive it theauthority to issue such writs as are necessary to exercise its
appellatdurisdiction. Shave.\State49 Ws. 2d 379182 N.Ww2d 505

A writ of error coram nobis cannot be used for the purpose of producing newly
discovered evidencefattingonly the credibility of a confession. Mikulovsky v
State 54 Wis. 2d 699196 N.W2d 748

Thesupreme court exercises an inherent supervisory power over the practice of
the law and this can be moref@gtively exercised with an independent review
Contrarylanguageif any, in prior cases withdrawn. Herro, McAndrews & Porter
v. Gerhardtp2 Wis. 2d 179214 N.W2d 401

Thesupreme court declines to adopt the equitable doctrine of “substituted judg
ment” under whicha court substitutes its judgment for that of a person incompetent
to arrive at a decision for himself or herself. In re Guardianship of Pesdski,
Wis. 2d 4 226 N.W2d 180
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Adoption by the supreme court of a rule 17 requiring annual financial disclosure
by judges of assets and liabilities was valid and enforceable under the othet’
entpower to function as the supreme court and under the gerteral superin
tending control over all inferior courts. In re Hon. Charles E. KadiagMs. 2d
508 235 N.W2d 409

A declaration of rights is an appropriate vehfolethe exercise of superintend
ing control over inferior courts. State ex rel. MemmeVWiundy, 75 Ws. 2d 276
249N.W.2d 573

The supreme court has power to formulate and ¢aroyefect a court system
budget. Moran vMDept. of Admin.103 Wis. 2d 31, 307 N.W2d 658(1981).

Thecourt will invalidate legislation only fozonstitutional violations. State ex
rel. La Follette v Stitt, 114 Wis. 2d 358338 N.W2d 684(1983).

A statute that required the withholdinfja judges salary for failure to decide
cases within a specified time was an unconstitutioriadsionby the legislature
into an area of exclusive judicial authoritin Matter of Complaint Against Grady
118Wis. 2d 762348 N.W2d 559(1984).

Whenconfrontedwith a direct conflict between a decision of the state supreme
courtand a later decision of the U.S. Supreme Court on a matter of federthidaw
courtof appeals may certify the case to the state supremewudet s. 809.61.

If it does not, ocertification is not accepted, the supremacy clause of the U.S. Con

stitution compels adherence to U.S. Supreme Court precedent on matters of feder:
law, although it means deviating from a conflicting decision of the state supreme

court. State vJennings2002 W44, 252 Wis. 2d 228647 N.W2d 14200-1680
Determining whether to recuse is the sole responsibility of the individual justice
for whom disqualification fronparticipation is sought. A majority of the court
doesnot have the power to disqualdyjudicial peer from performing the constitu
tional functions of a Wsconsin Supreme Court justice on a case—-by—bases.

ART. VII, §8, WISCONSIN CONSTITUTION

(3) Theappeals court shall have such appellate jurisdiction
in the district, including jurisdiction to review administrative
proceedings, as the legislature may providdawy but shall
haveno original jurisdictiorother than by prerogative writ. The
appealsourt may issue all writs necessary in aid ofutsdic-
tion and shall have supervisoauthority over all actions and
proceedingsn the courts in the district1975 J.R. 13, 1977.R.

7, vote April 1977

The court of appealsloes not have jurisdiction to entertain an original action
unrelatedo itssupervisory or appellate authority over circuit courts. State ex rel.
Swanv. Elections Board]33 Ws. 2d 87394 N.W2d 732(1986).

The court of appeals is authorized to exercise its supervisory authority over a
chiefjudge who is ruling on a substitution request. James.Malworth County
Circuit Court,200 Ws. 2d 496546 N.W2d 460(1996),94-2043

Only the supreme court has the power to overrule, magtifwithdraw language
from apublished opinion of the court of appeals. Cookaok,208 Ws. 2d 166
560N.W.2d 246(1997),95-1963

a{ A Shift in the Bottleneck: The Appellate Caseload Problermrity Years After
h

e Creation of the igconsin Court of Appeals. Garlys. 1998 WLR 1547.

Circuit court: boundaries. S=cTion 6. [As amended April
1977 The legislature shafirescribe by law the number of judi
cial circuits, makinghem as compact and convenient as practi

Asidefrom actions brought under the Judicial Code, the only constitutional author - cable, and bounding them by county liné alteration of cir

ity to remove gustice rests with the legislature, by impeachment or address, or the

votersby recall. State.\Henley 2011 WI 67, 802 N.Ww2d 175 08-0697

cuit boundaries shall have thdeaft of removinga circuit judge

The Virginia supreme court was not immune from suit under s. 1983. Supreme ffom office during the judge’term. In case of an increase of cir

Courtof Virginia v. Consumers Unior}46 U.S. 7191980).
Inherent power and administrative court reform. 58 MLR 133.

Supreme court: election, chief justice, court system
administration. SecTioN 4. [As amended Nowd877, April
1889, April 1903 and April 197]7(1) The supreme court shall

cuits, the first judge or judges shall be electel975 J.R. 13,
1977J.R. 7, vote April 1977

Circuit court: election. SecTion 7. [As amended April
1897,Nov 1924 and April 197]7For each circuit there shall be
chosenby the qualified electors thereof one or more circuit

court. Justices shall be elected for 10-year termsfmfeoom
mencingwith the August 1 next succeeding the election. Only
onejustice may be elected in any yeahny 4 justices shall
constitutea quorum for the conduct of the cosrfjusiness.

(2) Thejustice having been longest a continuous meraber

saidcourt, or in case 2 or more such justices shall have served  Circuit court: jurisdiction.

for the same length of time, the justice whose termdipires,

6-year terms and shall reside in the circuit from which elected.
[1895J.R. 8, 1897 J.R. 9, 1897 c. &8te April 1897; 1921 J.R.
24S,1923 J.R. 64, 1923 c. 408, vote Nb®24; 1975 J.R. 13,
1977J.R. 7, vote April 1977

SEcTioN 8 [As amended April
1977 Except as otherwise provided by latle circuit court

shall be the chief justice. The justice so designated as chief jus shallhave original jurisdiction in all matters civil and criminal

tice may, irrevocably decline to serve as chief justiceresign

within this state and such appellate jurisdiction in the circuit as

aschief justice but continue to serve as a justice of the supremethe legislature may prescribe by laWhe circuit court may issue

court.

(3) Thechief justice of the supreme court shall be the admin
istrative head of the judiciabystem and shall exercise this
administrativeauthority pursuanto procedures adopted by the
supremecourt. The chief justice may assign any judfja court
of record to aid in the proper disposition of judicial business in
any court of record except the supreme couf87p J.R. 10,
1877J.R. 1, 1877 c. 48, vote NA877; 1887 J.R. 5, 1889 J.R.
3, 1889 c. 22yote April 1889; 1901 J.R. 8, 1903 J.R. 7, 1903 c.
10, vote April 1903; 1975 J.R. 13, 1977 J.R. 7, vote April 1977

Voting and Electoral Politics in the ¥¢tonsin Suprem€ourt. Czarnezki. 87
MLR 323.

Note:Judicial circuits. SecTions. [Repealedipril 1977; see
1975J.R. 13, 1977 J.R. 7, vote April 1977.

Court of appeals. Section 5. [As ceated April 1977
(1) Thelegislature shall by law combine the judicial circuits of
the state into oner more districts for the court of appeals and

shall designate in each district the locations where the appeaIsN'

courtshall sit for the convenience of litigants.
(2) Foreach district of the appeals court there shall be cho

all writs necessary in aid of its jurisdictionl9[75 J.R. 13, 1977
J.R.7, vote April 197

Although prohibition is not the appropriatemedy to suppress prosecution on
anillegal search warrant, the supreme court treated theasasepetition for habeas
corpus. State ex rel. Furlong. Waukesha County Courd7 Ws. 2d 515177
N.W.2d 333

Certioraricannot be used to upset the legislative discretion of a city council but
the court should review the counsilaction to determine whether there was a-atio
nal factual basis for it. The revieiw limited to the record consisting of the petition
and the return to the writ, plus matters of which the court could take judicial notice.
Stateex rel. Hippler vBaraboo47 Ws. 2d 603178 N.w2d 1

A writ of prohibition may not be used to test the admissibility of evidence at an
impending trial. State ex rel. CortezBd. of F & P Comm.49 Ws. 2d 130181
N.W.2d 378

Jurisdictiondepends not on whether the relief asked for is available, but on
whetherthe court has the power to hear the kind of action brought. It is not defeated
by the possibility that averments in a complaint might fagitede a cause of action,
for any such failure calls for a judgment on the merits not for a dismissaafdr
of jurisdiction. Murphy vMiller Brewing Co.50 Wis. 2d 323184 N.Ww2d 141

Mandamuss a discretionary writ and the order of a trial court refusing to quash
it will not be reversed except for an abuse of discretion. A court can treat it as a
motionfor declaratory relief. Milwaukee County Schmidt52 Ws. 2d 58 187
w.2d 777
Differencesbetween common law and statutory certioraridiseussed. Brown
daleInternational vBoard of Adjustmen0 Ws. 2d 182208 N.w2d 121

The statutory designation of circuit courtanches as criminal court branches

oesnot depriveother branches of criminal jurisdiction. Dumeftate 64 Ws.

sen by the qualified electors of the district one or more appealsgd 590 219 N.W2d 592

judges as prescribed by lawho shallsit as prescribed by law

Circuit court review of a decision of the city of Milwaukee Board of Fire and

Appealsjudges shall be elected for 6-year terms and shall residePoliceCommissioners was proper via writ of certiorari. Edmondard of Fire

in the district from which elected. No alteration of district or cir
cuit boundaries shall have thefesft of removing arappeals
judgefrom office during the judgs’term. In case of an increase
in the number of appeals judges, the first judge or judgal

be elected for full termsunless the legislature prescribes a
shorterinitial term for staggering of terms.

& Police Commrs66 Ws. 2d 337224 N.W2d 575

A judge having jurisdiction of the person and subject matter involved and acting
within that jurisdiction and in his or hgrdicial capacityis exempt from civil liabi
ity. Abdella v Catlin,79 Wis. 2d 270255 N.W2d 516

Thecircuit courts are constitutional courts with plenary jurisdiction. They do not
dependsolely uponstatute for their powers. However in certain cases with vast
socialramifications not addressed by statute, prudence requirestitte to refuse
to exercise their jurisdiction. As sudircuit courts are prohibited from exercising
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jurisdictionregarding sterilization of incompetents. In Matter of Guardianship of
Eberhardy102 Ws. 2d 539307 N.W2d 881(1981).

Becauseourts have exclusive criminal jurisdiction, criminal ¢fear against the
defendantvere not collaterally estopped even thougiagle revocation hearing
examinerconcluded that defendasticts did not merparole revocation. State v
Spanbauer}08 Wis. 2d 548322 N.W2d 511 (Ct. App. 1982).

While circuit courts possess plenary jurisdiction not dependent upon legislative
authorizationunder some circumstances they may lack competency tmterest
of L.M.C. 146 Ws. 2d 377430 N.W2d 352(Ct. App. 1988).

Challengego a circuit cours competency are waived if not raised indfreuit
court, subject to the reviewing cowstinherent authority to overlook a waiver in
appropriatecases or engage in discretionary review of a waived competeney chal
lengepursuant to ss. 751.06 or 752.35. Lack of competency is not jurisdictional
anddoes not result in a void judgment. Accordinglys not true that a motion for
relief from judgment on grounds of lack of circuit cocmmpetencynay be made
atany time. Mlage of Trempealeau.\Mikrut, 2004 WI 79273 Wis. 2d 76681
N.W.2d 190 03-0534

Judicial elections, vacancies. SecTion 9. [As amended
April 1953 and April 197[7/When a vacancy occurs in thdiod
of justice of thesupreme court or judge of any court of record,
the vacancy shalbe filled by appointment by the governor
which shall continue until a successor is elected and qualified.
Thereshall be no election for a justice or judge at the partisan
generalelection for stater county dficers, nor within 30 days
eitherbefore or after such electionl9b1 J.R. 41, 1953 J.R2,
voteApril 1953; 1975 J.R. 13, 1977 J.R. 7, vote April 1977

Judges: eligibility to office. SecTion 10. [As amended
Nov.1912 and April 197]7(1) No justice of the supreme court
or judge of any court of recohall hold any other fife of pub
lic trust, except a judicial B€e, during the term for which
elected. No person shall beligible to the dice of judge who
shall not, at the time of election or appointment, be a qualified
electorwithin the jurisdiction for which chosen.

(2) Justiceof the supreme court afadges of the courts of

recordshall receive such compensation as the legislature may

authorizeby law but may not receive fees office. [1909 J.R.
34,1911 J.R. 24, 1911 c. 665, vote Nowt912; 1975 J.R. 13, 1977

J.R.7, vote April 197}

Sub. (1) prohibits a circuit judge from holding a nonjudicidic# of public trust
during the full period of time for which he or she is elected to serve in a judicial
position, even if the judge choosés resign before that term would otherwise
expire. The period of time constituting the “tefior which elected” is set when a

judgeor justice is elected, and is thereafter unalterable by means of resignation.
d

Wagner v Milwaukee County Election Commissia2003 WI 103263 Ws. 2
709,666 N.W2d 816 02-0375

An “office of public trust” does not refer only to an electofice. “Judicial
office,” as used in Article VII, should be construed as referring tofare dhat is
locatedwithin the judicial branch of government created by that article. Member
shipon the government accountability board is ditefof public trust but is not
a judicial ofice within the meaning of Art. VII, s. 10, and therefore an individual
who has resigned from thefiafe of judgemay not serve as a member of the board
for the duration of the terno which the individual was elected to serve as a judge.
OAG 4-08.

Note: Terms of courts; change of judges. SecTioN 11.
[RepealedApril 1977; see 1975 J.R. 13, 1977 J.R. 7, ¥l
1977

Disciplinary proceedings. SecTioN 11. [As ceated April
1977 Each justice or judge shall be subject to reprimaad,
sure, suspension, removal for cause or for disability the
supremecourt pursuant to procedures established by the legisla
tureby law No justice or judge removed for cause shall be-eligi
ble for reappointment or temporary service. This section is alter
native to, and cumulative with, the methodseshovalprovided
in sections Jand 13 of this article and section 12 of article XIII.
[1975J.R. 13, 1977 J.R. 7, vote April 1977

Clerks of circuit and supreme courts.  SecTion 12 [As
amendedNov 1882, April 2005 (1) There shall ba clerk of
circuit court chosen in each countyganized for judicial pur
poseshy the qualified electors thereof, who, exceppravided
in sub. (2), shall hold &€e for two years, subject to removal as
providedby law

(2) Beginning with the first general election at which the
governoris elected which occurs after the ratificatarihis sub
section,a clerk of circuit court shall be chosen by the electors of

11-12 Wis. Stats. 58

eachcounty for theterm of 4 years, subject to removal as-pro
vided by law

(3) In case of a vacangcthe judge of the circuit court may
appointa clerk until the vacancy is filled by an election.

(4) The clerk of circuit court shall give such security as the
legislature requires by law

(5) The supreme court shall appoint its own clerk, and may
appointa clerk of circuit court to be the clerk of tkepreme
court.[1881 J.R. 16A, 1882 J.R. 3, 1882 c. 290, vote N82;
2003J.R. 12, 2005 J.R. 2, vote April 2005

Justices and judges: removal by address.  SecTioN
13 [As amended April 1974 and April 197&ny justice or
judgemay be removed from fide by address of both housafs
thelegislaturejf two—thirds of all the members elected to each
houseconcur therein, but no removal shall be made by virtue of
this section unless the justice or judge complained of is served
with a copy of the chges, as the ground of address, and has had
anopportunity of being heard. Qhe question of removal, the
ayesandnoes shall be entered on the journa97f J.R. 30,
1973 J.R. 25, vote April 1974; 1975 J.R. 13, 1977 J.R. 7, vote
April 1977

Municipal court. Section 14 [As amended April 1977
Thelegislature by law may authorizach cityvillage and town
to establish a municipal court. All municipal courts shall have
uniform jurisdictionlimited to actions and proceedings arising
under ordinances of the municipality in which established.
Judgesof municipal courtsnay receive such compensation as
providedby the municipality in which established, but may not
receivefees of dfice. [1975J.R. 13, 1977 J.R. 7, vote April
1977

A municipal court has authority to determthe constitutionality of a municipal
ordinance.City of Milwaukee vWroten,160 Wis. 2d 207466 N.W2d 861(1991).

Justices of the peace. S=cTion 15 [Amended Aprill945;
repealedApril 1966; see 1943 J.R. 27, 1945 J.R. 2, vote April
1945;1963 J.R. 48, 1965 J.R. 50, vote April 1966.

Tribunals of conciliation. SecTion 16. [Repealed April
1977;see 1975 J.R. 13, 1977 J.R. 7, vote April 1]977.

Style of writs; indictments.  SscTion 17. [Repealedpril
1977;see 1975 J.R. 13, 1977 J.R. 7, vote April 1]977.

Suit tax. SecTion 18 [Repealed April 1977; see 193RR.
13,1977 J.R. 7, vote April 1977.

Testimony in equity suits; master in chancery . Sec-
TION 19 [Repealed April 1977; see 1975 J.R. 13, 1977 J.R. 7,
vote April 1977]

Rights of suitors. SecTion 20 [Repealed April 1977; see
1975J.R. 13, 1977 J.R. 7, vote April 1973ee Art. |, sec. 21.

Publication of laws and decisions. SecTion 21
[Repealedpril 1977; see 1975 J.R. 13, 1977 J/Rvote April
1977] See Art. IVsec. 17.

Commissioners to revise code of practice. SecTioN
22 [Repealed April 1977; see 1975 J.R. 13, 1977 J.R. 7, vote
April 1977]

Court commissioners. SecTioN 23 [Repealed April
1977;see 1975 J.R. 13, 1977 J.R. 7, vote April 977.

Justices and judges: eligibility for office; retire -
ment. SEcTION 24. [As ceatedApril 1955 and amended April
1968 and April 1977 (1) To be eligible for the dice of
supremecourt justice or judge of any court of record, a person
mustbe an attorney licensed to practice law in stége and have
beenso licensed for 5 years immediately prior to election or
appointment.
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(2) Un|essa_ssigned temporary service under subse(;ﬂ))n A contract by which a landowner agreegbétition for annexation to a cjtgot
et f o develop land, and to grant water rights to the city in exchange for reimbursement
no person may serve as a supreme court justice or judge of alof all property taxes violated thaiformity rule. Cornwell vCity of Stevens Point,

courtof recordbeyond the July 31 following the date on which  159wis. 2d 136464 N.w2d 33(Ct. App. 1990).

suchperson attains that age, of not less than 70 years, which the Forpurposes of the uniformity clause, there is only one class of propety

legislatureshall prescribe by law ertythat is taxable, and the burden of taxation must be borne as nearly as practicable
. . amongall property based on value. NoahArk Family Park vVillage of Lake

~ (3) A person who has served as a supreme court justice Orelton,210 Ws. 2d 301565 N.w2d 230(Ct. App. 1997). Afrmed 216 Ws. 2d

judge of a court of record mags provided by lawserve as a 387,573 N.W2d 852(1998),96-1074

i To prove a statute unconstitutional due to a violation of the uniformity clause,
JUdgem any court of record except the supreme court on a tem ataxpayer must initially prove that his property has been overvalued ethée

porarybasis if assigned by the chief J}JSthGhﬂ supreme court. propertyhas been undervalued. NorquisZeuske211 Wis. 2d 241564 N.W2d
[1953J.R. 46, 1955 J.R. 14, vateril 1955; 1965 J.R. 101, 748(1997),96-1812
1967J.R. 22 and 56, vote April 1968; 1975 J.R. 13, 1977 J.R. 7, Sectionsr0.47 (13), 70.85, and 74.37 provide the exclusive method to challenge
vote April 197ﬂ amunicipality’s bases for assessment of individual parcels. All require appeal to
p theboard of review prior to court action. There is no alternative procedure {o chal
lengean assessmeattompliance with the uniformity clause. Hermaniown
of Delavan215 Ws. 2d 370572 N.w2d 855(1998),96-0171
ARTICLE VIII Theuniformity clause is limited to property taxes, recuraadgvaloemtaxes on
' property,as opposed to transactional taxes such as those imposadome or
sales.Telemark Development, Inc. BOR,218 Ws. 2d 809581 N.W.2d 585(Ct.
FINANCE App. 1998),97-3133
The supreme court hasjected challenges alleging violations of the rule of uni
formity when the claim wabased on comparing one taxpageappraised value
to the value assigned to an inadequate number of other properties in the assessment

Rule ) of taxation uniform; income, privilege and ) district. A lack of uniformity must be established by showing general undervalua
occupation taxes. SEcTioN 1 [As amended No®908, April tion on a district-widébasis if the subject property has been assessed at full market
i i i value. Allright Properties, Inc. \City of Milwaukee,2009 WI App 46317 Ws.
1_927,?;|)|r|tlj 194#, Apr||3I 19r?1lan_d IAprll 1974he rule of taxa | 20228 767N W2d 56708-0510
tion shall be uniform but the legislature may empower cities, vi Comparingthe value attributed to only one component of the real property in a

lagesor towns to collect and return taxes on real estate locateduniformity challenge is an analyticaiethod without support in statutes or relevant

therein by optional methods. akes shall be levied upon such caselaw. Taxes are levied on the value of the real property; not separately on the
. g : component®f land, or improvements, or other rights or limitations of ownership.

property with such classifications as to forests and minerals ajyignt properties, Inc. \City of Milwaukee,2009 Wi App 46317 Ws. 2d 228

including or separate or severed from the land, as the legislature767N.w.2d 567 08-0510 o _

shallprescribe. @xation of agricultural land and undeveloped = Reassessingne property at a significantly higher rate than comparable proper

- : : tiesusing a diferent methodology and then decliningréassess the comparable
land, both as defined by lameed not be uniform with thiaxa propertiesby that methodology violates the uniformity clause. U.S. Oil Co., Inc.

tion of each other nor with the taxation of other neaperty v. City of Milwaukee 2011 WI App 4 331 Ws. 2d 407794 N.W2d 90409-2260
Taxationof merchants’ stock—in—trade, manufacturers’ materi Ctl)lmparkl)nga tfm)ayés aprpt_raISﬁd Vfllue tg |0wer,va|tuzs aSSIglned t% a,rellattlvelyf
i ; ; smallnumber ofother properties has long been rejected as a claimed violation o
al.s and fInIShed products, and livestock need not be uniform the uniformity clause. Lack of uniformitsnust be established by showing a-gen
with the taxation of real property and other personal property eralundervaluation of properties within a district when séject property has
but thetaxation of all such merchants’ stock—in—trade, manufac beenassessed at full market value. Great Lakes Quick Lube, Cig/of Milwau-
turers’ materials and finished products and livestock shall be kezigﬁemg’m gf%r(\)’r\;sp fgp(l;azia':‘i6Vr:’2§r§;g&%;z7fonveye o The
uniform, except that the Ieglslature may prov_lde that the value National Audubon SocietyInc., probably is unconstitutional under tagqual
thereofshall bedetermined on an average basiaxeé may also protectionclause of the 14th amendment and the rule of unifornbityAtty Gen.
beimposed on incomegpyivileges and occupations, which taxes 173.
may be graduated and progressive, and reasonable exemptionitgoggﬁug\é%blddmg forthe issuance of a liquor license violates this section. 61
may be prowded.1905 J.R. 12,1907 J.R. 29, 1_997661, vote A bill providing for a tax on all known commercially feasible low—grade iron ore
Nov. 1908; 1925 J.R. 62, 1927 J.R3, vote April 1927; 1939 reservedeposits in Wsconsin, would appear tdolate the uniformity of taxation
J.R.88, 1941 J.R. 18, votepril 1941; 1959 J.R. 78, 1961 J.R.  provisions of sec. 1. 63 Atten. 3.

13, vote April 1961; 1971 J.R. 39, 1973 J.R. 29, vote AprilJL974 L I8t Boene o e o e B onstiiona, aiey
While a sale establishes value, the assessment still has to be equal to that on cong, p p ’ ’

parableproperty Sub.(2) (b) requires the assessor to fix a value before classifying

theland. It does not prohibit the assessor from considering the zoning of the prop Lo oL

ertywhen it is used for some other purpose. State ex rel. Hefieahvof Wison, Appropnatlons; limitation. SecTiON2 [AS amendedtlov
55Wis. 2d 101197 N.W2d 794 1877 No money shall be paid out of the treasury except in pur

The fact that land purchased for industrial development under s. 66.521, Stats. e P
1969,[now s. 66.103] and leased to a private person is not subject to a tax lien if suanceof an appropriation by lawNo appropriation shall be

taxesare not paid does not violate the uniformity provision. State ex rel. Hammer made for the payment of any claim against the state except
m'ﬂhzaﬁgssci:é"ti:;ﬁg‘fﬁ ﬂsériitffgzgi ’;‘)-(‘2’;(;508“43 o bonds. dossiagt  ClaIMSOf the United Stateand judgments, unless filed within
latethis section. State ex rel.Aten v Nusbaum59 Wis. 2d 391208 N.W2d 780 six years after the claim aCCfU¢ﬂ876 J.R.7,1877 J.R. 4, 1877

A law requiring a reduction in rent due to property tax relief does not violate the C. 158, vote Navi877

uniformity clause. Itis not a tax lawState ex rel. Bldg. Owners Adamany64 Thecreation of a continuing appropriation by one legislature does not restrict a
Wis. 2d 280219 N.w2d 274 subsequentegislature from reallocating the unexpended, unencumbered public
Thedenial of equal protection claimed by the taxpaggmreason of the exclu fundssubject tahe original appropriation. Flynn Bepartment of Administration,
sionfrom the “occasional sale” exemption of sellers holding permitsonazerly 216Wis. 2d 521576 N.W2d 245(1998),96-3266
held by the trial court to be without meriRamrod, Inc. vDept. of Revenu&4 Althoughthere is no specific clause in the constitution establishing the public
Wis. 2d 499219 N.W2d 604 purposedoctrine, thedoctrine is firmly accepted as a basic tenet of the constitution,
Theincome and property tax exemptions providethe Solid Viste Recycling mandatingthat public appropriations may not be used for other than public pur
Authority Act bear a reasonable relation to a legitimate end of governmental action poses.Courts are to give great weight anbed very wide discretion to legislative
and therefore do not violate the i¥¢onsin Constitutionsince the exemptions declarationof public purpose, but are not bound by such legislative expressions.
allow for reduction in user chges and in the cost of capiteeds, thereby benefit It is the duty of the court to determine whether a public purpose can be conceived
ing the states citizens by promoting use of the Authomtyacilities. Wsconsin that might reasonably justify the basis of the dufpwn of Beloit v County of
Solid Waste Recycling Auth..\Earl, 70 Ws. 2d 464235 N.W2d 648 Rock,2003 WI 8§ 259 Wis. 2d 37657 N.w2d 344 00-1231
Negative-aicprovisions of school district financing, as mandated by 121.07 and ~ Funds may not be used ¢onstructa project that has not been provided for in
121.08,Stats. (1973), are violative of the rule of unifaaration. Buse.\Smith, eitherthe long-range building program or specifically described in the session
74 Wis. 2d 550247 N.w2d 141 laws. 61 Atty. Gen. 298.
Improvementgax relief provisions of 79.24 and 79.25, 1977 stats., are unconsti The constitution does not preclude grants of statmey to private parties for
tutionalas violative of uniformity clause. State ex rel. La Follet®@sphy, 85 Wis. the purpose of dbrding disaster relief under the Disaster Relief Act@74. An
2d 94,270 N.W2d 187(1978). appropriatiorby the legislature ieequired, howeveto provide the state funding
A tax exemption with a reasonable, though rentetafion to a legitimate gev contemplatedy the Act. Federal advances under theaketlimited by Art. VIII,
ernmentpurpose was permissible. Madison General Hospgab. v Madison, sec.6. 64 Atty Gen. 39.
92 Wis. 2d 125284 N.W2d 603(1979).
Thetax Increment Lays.66.46 [now s. 661D5] does not violate the uniformi ; ;
rule. Sigma Bu Gamma FraterrEity House Me]nomonie,93 Wis. 2d 392 288ty Cred,lt of ,State' SEcTIoN 3 [As amendEd April 19T%xcept
N.W.2d 85 (1980). asprovided in s. 7 (2) (a), the credit thfe state shall never be
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ART. VIII, §3, WISCONSIN CONSTITUTION

given,or loaned, in aid odny individual, association or corpera
tion.[1973 J.R. 38, 1975 J.R. 3, vote April 1p75

Contracting state debts. SEcTion4 The state shall never

11-12 Wis. Stats. 60

(b) The aggregate public debt contracted by the state in any
calendaryear pursuant to paragraph (a) shall not exceed an
amountequal to the lesser of:

1. Three—fourths of one per centum of the aggregate value

contractany public debt except in the cases and manner hereinof all taxable property in the state; or

provided.

The Housing Authority Act does not create a state debt even though it calls for

legislativeappropriations in future years to service payment of notes and bonds.

Stateex rel. Warren v Nusbaum59 Ws. 2d 391208 N.W2d 780

2. Five per centum of the aggregate value otatbble
propertyin the state less the sum of: a. the aggregate public debt
of the state contracted pursuant to this section outstanding as of

An authority’s power to issue notes and bonds does not constitute the creation Januaryl of such calendar year after subtracting therefien

of a state debt or a pledge of the state2dit inviolation of art. VIII, since the creat

ing act specifically prohibited the authority from incurring s@ét or pledging
statecredit, and the provision of the act recognizing a moral obligation on the part
of the legislature to make up deficits does not create an obligation legally enforce
ableagainst the state. ig¢onsin Solid ste Recycling Auth..\Earl,70 Wis. 2d

464, 235 N.W2d 648

amountof sinking funds on hand alanuary 1 of such calendar
yearwhich are applicable exclusively to repayment of such out
standingpublic debt and, ithe outstanding indebtedness as of
Januaryl of such calendar year of any entitf the type

This section restricts the state from levying taxes to create a surplus having no_dt:lscrm(:"dn paragraph (d) to the extethiat such indebtedness

public purpose. Although the constitutional provision does not apply directly to
municipalities the same limitation applies to schadtricts because the state can
notdelegate more power than it has. Bartilenroe Board of Educatiofp8 Ws.
2d 511, 514-15322 N.W2d 694(Ct. App. 1982).

Becauseperating notes are to be paid from money in the process of collection,
notesare not public debt. Staéx rel. La Follette vStitt, 114 Wis. 2d 358338
N.W.2d 684 (1983).

is supported by or payable from payments out of the treasury of
the state.

(c) The state may contract public debt, withiuit, to fund
or refund the whole or any part of any public debt contracted pur
suantto paragraph (a), including any premium payalith

An agreement to pay rent under a long—term lease would amount to contracting resPeCtherEto and any interetst accrue thereon, or to fund or

adebt unless the lease is made subject to the availability of future funddty.60
Gen.408.

Borrowingmoney from federal governmentrplenish Visconsins unemploy
mentcompensation fund does not contravene either art. VIII, sec. 3 or 4. 71 Atty
Gen.95.

Annual tax levy to equal expenses. SecTionS Theleg
islatureshall provide for an annual tax 8aofent to defray the

refundthe whole or any part of any indebtedness incypreat
to January 1, 1972, by any entity of the type described in para
graph (d), including any premium payable with respect thereto
and any interest to accrue thereon.

(d) No money shall be paid out of the treaswrigh respect
to any lease, sublease or othgreement entered into after Janu
ary 1, 1971, to the \¥consin State Agencies Buildiigprpora

estimatedexpenses of the state for each year; and whenever thejon, Wisconsin State Colleges Building Corporatioristén-

expense®f any year shall exceed the income, the legislature
shall provide for levying a tax for thensuing yearsuficient,

with other sources of income, to pay the deficiency as wétkeas
estimatedexpenses of such ensuing year

Deficit reported in financial statemerigepared in accordance with generally
acceptedaccounting principles would not violate this section. 74.A3gn. 202.

Public debt for extraordinary expense; taxation.
SecTIoN 6. For the purpose afefraying extraordinary expendi

sin State Public Building Corporation, ig¢onsin University
Building Corporation or any similar entity existing @perating
for similar purposes pursuant to which such nonprofit corpora
tion or such other entityndertakes to finance or provide a facil
ity for use or occupancy by the state or an ageseyartment
or instrumentality thereof.

(e) The legislature shall prescribe all matters relating to the
contractingof public debt pursuant to paragraph (a), including:

turesthe state may contract public debts (but such debts shallthe public purposes for which publiebt may be contracted; by
neverin the aggregate exceed one hundred thousand dollars) vote of a majority of the members elected to each of theuses

Everysuch debt shall bauthorized by lawfor some purpose or
purposesto be distinctly specified therein; and the vote of a

of the legislature, the amouot public debt which may be con
tractedfor any class of such purposes; the public debt or other

majority of all the members elected to each house, to be takenindebtednessvhich may be funded or refunded; the kinds of
by yeas and nays, shall be necessary to the passage of such laWotes,bonds or other evidence of public debt which may be

andevery such law shall provide for levying annual tax stif
cientto paythe annual interest of such debt and the principal
within five years from the passage of such,lamnd shalkpe

issuedby the state; and the manner in which the aggregate value
of all taxable property in the state shall be determined.

(f) The full faith, credit and taxing power of the state are

cially appropriate the proceeds of such taxes to the payment ofpledgedto the payment of all public debt created on behalf of the

such principal and interest; and such appropriation shabenot
repealednor thetaxes be postponed or diminished, until the
principaland interest of such debt shall have been wholly paid.

The constitution does not preclude grants of statmey to private parties for
the purpose of dbrding disaster relief under the federal Disaster Reliefdkct
1974;. An appropriation by the legislature is required, howewgrovide the state
funding contemplated by the Act. Federal advances utigeAct are limited by
Art. VIII, sec. 6. 64 AttyGen. 39.

Public debt for public defense; bonding for  public
purposes. SEcTion 7. [As amended April 1969, April 1975 and
April 1992 (1) The legislature may also borrow money to repel
invasion, suppress insurrection, or defend the statéme of
war; but the money thus raised shall be apptieclusively to the
objectfor which the loarwas authorized, or to the repayment of
the debt thereby created.

(2) Any otherprovision of this constitution to the contrary
notwithstanding:

statepursuant to this section atitk legislature shall provide by
appropriationfor the payment of the interespon and instal
mentsof principal of all such public deldis the same falls due,
but, in any event, suit may be brought against the statertpel
suchpayment.

(g) Atany time after January 1, 1972, by vote of a majority
of the members elected to each of the 2 houses of the legislature,
thelegislature may declare that an egegrcy exists and submit
to the people a proposal to authorize the state to contract a spe
cific amount of public detfior a purpose specified in such pro
posal,without regard to thémit provided in paragraph (b). Any
suchauthorization shall be fefctive if approved by a majority
of the electors voting thereon. Public debt contracted pursuant
to such authorization shall thereafte# deemed to have been
contractedpursuantto paragraph (a), but neither such public
debtnor any public debt contracted to fund or refund such public
debtshall be considereid computing the debt limit provided in

(a) The state may contract public debt and pledges to the pay paragraph(b). Not more than one such authorization shall

mentthereof its full faith, credit and taxing power:

1. To acquire, construct, develop, extend, agdaor
improveland, waters, properthighways, railways, buildings,
equipmentor facilities for public purposes.

2. To make funds available for veterans’ housing loans.

thusmade in any 2-year period 967 J.R58, 1969 J.R. 3, vote
April 1969; 1973 J.R. 38, 1975 J.R. 3, vote April 1975; J.R. 9,
vote April 1997

TheHousing Authority Act does not violate sub. (2) (d) because housing con
structedis not for state use. State ex reivén v Nusbaum59 Ws. 2d 391208
N.w.2d 780
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61 09-10 Wis. Stats.

An authoritys power to issue notes and bonds does not constitute the creation
of a state debt or a pledge of the stateédit inviolation of art. VIII, since the creat
ing act specifically prohibited the authority from incurring s@ét or pledging
statecredit, and the provision of the act recognizing a moral obligation on the part
of the legislature to make up deficits does not create an obligation legally enforce
ableagainst the state. ig¢onsin Solid \&ste Recycling Auth..\Earl,70 Wis. 2d
464, 235 N.W2d 648

The debt limitations imposed are annual limitations bevertheless have the
effectof establishing an aggregate state debt limitation of 5% of the total value of
all taxable property in the state plus #maount of debt sinking fund reserves on
hand. 58 Atty. Gen. 1.

State debt financing under s. 32.19 is permissible. 62 G#p. 42.

Issuanceof general obligation bonds to finance a state fair park coliseum is N

authorizedby s. 20.866 (2) (zz) and is not violative of the statestitution. 62
Atty. Gen. 236.

Section7 (2) (d) does not preclude the state from entering into a lease with a non
profit corporation or other entity furnishing facilities for governmefuattions

ART. IX, §1, WISCONSIN CONSTITUTION

of the taxable property of the state as determined by the last pre
ceding state assessment may be raised by a tax on property
[1905J.R.11, 1907 J.R. 18, 1907 c. 238, vote NIf08; 1921
J.R.29S, 1923 J.R. 57, 1923 c. 289, vote.N624; 1943 J.R.
37,1945 J.R. 3, vote April 1945; Spl. S. 1948 J.R. 1, 1949 J.R.
1, vote April 1949; 1957 J.R. 58, 1959 J.R.\idte April 1960;
1965J.R. 43, 1967 J.R. 25, vote April 1968; 199R. 9, vote
April 1993

The HousingAuthority Act does not make the state a party to carrying on works
of puzbtlji%gprovemem. State ex relawen v Nusbaum59 Wis. 2d 391208

The Solid Waste Recycling Authority Act does not contravene the Art. VIII, sec.
10 prohibition against state participation in interirmprovements. \gconsin
Solid Waste Recycling Auth..\Earl,70 Wis. 2d 464235 N.W2d 648

unlessthereis an attempt to use the lease as part of a scheme for the state to acquire 1hehousing assistance program under 560.04 (3), 1985 stats., violated the ban

title to or the use of a facility withouttilizing state general obligation bonding.
62 Atty. Gen. 296.

Improving land or improve water under sub. (2) (a) 1. requires an undertaking
thatimproves the quality or condition of the land or wabeit does not require that
physicalstructures be involved. 81 Att@en. 14.

Vote on fiscal bills; quorum.  SecTion 8 On the passage
in either house of the legislature of any law which imposes, con
tinuesor renews a tax, or creates a debt orgeghasr makes, cen
tinuesor renews an appropriation of public or trust moroey
releasesdischagesor commutes a claim or demand of the state,
the question shall be taken by yeas and nalyish shall be duly
enteredon thejournal; and three—fifths of all the members
electedto such house shall in all sucaises be required to consti
tute a quorum therein.

Section70.11 (8m), Stats. 1967, imposadax on property not previously taxed,
andsinceno roll call votes appear on the legislative journals, it was not validly
passed. State ex rel. General Motors Corp.Qak Creek49 Ws. 2d 299 182
N.W.2d 481

Pastdecisions of theourt consistently tend to limit the definition of what is a
fiscallaw and not every bill with a minimal fiscalfe€t requires a recorded vote.
60 Atty. Gen. 245.

Thetaking of yea and nay votes and the entry orjdhmals of the senate and
assemblycanbe complied with by recording the total aye vote together with-a list
ing of the names of those legislators who voted no, were absent or not voting or
werepaired on the question. Art, $ec. 10; Art. Vlll,sec. 8; Art. XII, sec. 1 dis
cussed.63 Atty. Gen. 346.

Evidences of public debt. Section 9. No scrip,certifi-
cate,or other evidencef state debt, whatsoeyshall be issued,

on state involvement in “internal improvements.” Development Dej@uiding
Commission139 Wis. 2d 1 406 N.W2d 728(1987).

Stateparticipation in a proposed convention center inGitg of Milwaukee
would not violate either thgpublic purpose” doctrine or the internal improvements
prohibitionsof art. VIII, sec. 10, so long as such participation is directed smlely
the clearly identifiable portion of the center allocateduse as a state—operated
touristinformation center or some similar state governmeutaition. A state tax
operable only in 2 or 3 counties would beta proper means of operational firanc
ing of such a center58 Atty Gen. 19.

Thesecretary of the department of transportation, while acting as agent for air
portsponsors, pursuant to 44132, can give the required assurance to the Federal
Aviation Administrationand provide replacement housing without violating Art.
VIII, sec. 10. 60 AttyGen. 225.

A vocational, technical and adult education district has authority to purchase
buildingsfor administration purposes or student dormitory housing, and in doing
sowould not violate theonstitutional ban on works of internal improvement. 60
Atty. Gen. 231.

Chapterl08, laws of 1973, creating a small busiriessstment company fund,
contemplateshe appropriation of public funds for a valid pulpigrpose, not for
works of internal improvement, and is constitutional. 62 AGgn. 212.

Subjectto certain limitations, the lease of statfoefbuilding space to commer
cial enterprise serving both state employees and the general public is constitutional.
Suchleases do not require bidding. 69 ABen. 121.

Dredginga navigable waterway to alleviate periodic flooding is not a prohibited
“work of internal improvement.” 69 AttyGen. 176.

Thestates issuance of general obligation bonds to fund private construction for
pollution abatement purposes does not violate Art. VIII, secs. 3 and 10, or the pub
lic purpose doctrine. 74 Att@Gen. 25.

A new lookat internal improvements and public purpose rules. Eich, 1970 WLR

113.

ARTICLE IX.

exceptfor such debts as are authorized by the sixth and seventh

sectionsof this article.

Thelimit on recovery from governmental tort-feasors in ss. 81.15 and 895.43,
1975 stats., is not invalid under this section. StanhoBeown County90 Ws.
2d 823280 N.w2d 71 (1979).

Internal improvements. SecTioN 10 [As amendedNov
1908,Nov 1924, April 1945, April 1949, April 1960, April 1968
and April 199 Except as further provided in this section, the
statemay never contract any debt for works of internal improve
ment,or be a party in carrying on such works.

(1) Whenevergrants of land or otheproperty shall have
beenmade to the statespecially dedicated by the grant to-par
ticular works of internal improvement, the state may carry on
suchparticular works andhall devote thereto the avails of such

EMINENT DOMAIN AND PROPERY OF THE STATE

Jurisdiction on rivers and lakes; navigable waters.
SecTioNl The state shall have concurrent jurisdiction on all riv
ersand lakes bordering on this state so far as such rivers or lakes
shallform a common boundary to the state and any other state
or territory now or hereafter to be formed, and bounded by the
same;and the river Mississippi and the navigable waters leading
into the Mississippi and St. Lawrence, and the carrying places
betweenthe same, shall be common highways and forizeer
aswell to the inhabitants of the state as to the citizens of the
United States, without any tax, impost or duty therefor

Theboating registration law does not violate this section. Stai@ckmant0
Wis. 2d 700 211 N.W.2d 480

grants,and may pledge or appropriate the revenues derived from Thereis no constitutional barrier to the application of s. 30.18, regulating-diver

suchworks in aid of their completion.

(2) Thestate may appropriate money in the treasury or to be
thereafteraised by taxation for:

(a) The construction or improvement of public highways.

(b) The development, improvement and constructioairof
portsor other aeronautical projects.

(c) The acquisition, improvement or construction of veter
ans’housing.

(d) The improvement of port facilities.

(e) The acquisition, development, improvementamstrue
tion of railways and other railroad facilities.

(3) The state may appropriate moneys foe purpose of
acquiring,preserving and developing the forests ofdtade. Of
the moneys appropriated under the authority of this subsection

sionof water to nonnavigable waters. OmernikState 64 Wis. 2d §218 N.W2d

734

Theterm “forever free” does not refer to physical obstructiouisto political
regulationghat would hamper the freedom of commerce. Capt. Soma Boat Line
v. Wisconsin Dellsy9 Ws. 2d 10255 N.w2d 441

A fisherman who violated Minnesota ands@énsin fishing laws whilstanding
on the Minnesotdank of the Mississippi was subject tas@bnsin prosecution.
Statev. Nelson,92 Wis. 2d 855285 N.W2d 924(Ct. App. 1979)

An ordinance that provided for exclusive temporary use of a portion of a lake for
public water exhibition licensees did noferid the public trust doctrine. State v
Village of Lake Delton93 Ws. 2d 78286 N.W2d 622(Ct. App. 1979).

It is appropriate to extend the public trust doctrine to include navigable waters
andthe shores appurtenant to ensure public access and free use of the waters. State
v. Town of Linn,205 Wis. 2d 426556 N.W2d 394(Ct. App. 1996)95-3242

A cause of action cannot be based only on a general allegation of a violation of
the public trust doctrine. Borsellina DNR, 2000 WI App 27232 Ws. 2d 430
605 N.W2d 255 99-1220

Portagesavelost the protection of the public trust doctrine under this section.
75 Atty. Gen. 89.

The“Invisible Lien”: Public Tust Doctrine Impact on Real Estate Development

in any one year an amount not to exceed two-tenths of one millin Wisconsin. Harrington. W. Law May 1996.
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ART. IX, §2, WISCONSIN CONSTITUTION

That the Waters Shall be Forever Free: Navigatingsdinsins Obligations
Underthe Public Tust Doctrine and the Great Lakes Compact. Johnson-Kdrp.
MLR 414 (2010).

Territorial property . SecTion 2. The title to all lands and
otherproperty which have accrued to tieeritory of Wisconsin
by grant, gift, purchase, forfeiture, escheat or othensissl
vestin the state of \igconsin.

Ultimate property in lands; escheats. Section3 The
people ofthestate, in their right of sovereignigre declared to
possesshe ultimate property in and to all lands within the juris
diction of the state; and all lands the title to which shall fail from
adefect of heirs shall revert or escheat to the people.

ARTICLE X.
EDUCATION

Superintendent of public instruction.  SecTion 1. [As
amendedNov 1902 and Nav1983 The supervision of public
instructionshall be vested il state superintendent and such
otherofficers as the legislatuighall direct; and their qualifiea
tions, powers, duties and compensation shall be preschped
law. The statesuperintendent shall be chosen by the qualified
electorsof the state at the same time and in the same maaner
members of the supreme court, and shall hdideofor 4years
from the succeeding first Monday in Julffhe term of dfce,
time and manner of electing or appointing all othéicefs of
supervisionof public instruction shall be fixed by lawj1899
J.R.16, 1901 J.R. 3, 1901 c. 258, vote Ni®02; 1979 J.R. 36,
1981J.R. 29, vote Now1987

This section confers no more authority upon schoiitefsthan that delineated
by statute. Arbitration Between &8t Salem & Fortngyi08 Ws. 2d 167 321
N.W.2d 225(1982).

Thelegislature may not give any “otheffioer” authority equal or superior to
thatof the state superintendent. ThompsoBnaney199 Ws. 2d 674546 N.w2d
123(1996),95-2168

School fund created; income applied. SecTion2. [As
amendedNov 1987 The proceeds of alands that have been or

hereaftermay be granted by the United States to this state for

11-12 Wis. Stats. 62

District schools; tuition; sectarian instruction;
released time. S=cTion 3 [As amended April973 The legis
lature shall provide by law for thestablishment of district
schools,which shall be as nearly uniform as practicable; and
suchschools shall be free and without aefor tuition to all
children between the ages of 4 and 20 years; and no sectarian
instructionshall be allowed therein; but the legislature by law
may, for the purpose of religious instructioatside the district
schoolsauthorize the releasd students during regular school
hours.[1969 J.R. 37, 1971 J.R. 28, vote April 1972

Theconstitution does not require that school districts be uniform in size or equal
izedvaluation. Larson.\State Appeal Boar86 Ws. 2d 823202 N.W2d 920

Publicschools may sell or ctge fees for the use of books and itevha similar
naturewhen authorized bgtatute without violating this section. Board of Educa
tion v. Sinclair 65 Ws. 2d 179222 N.Ww2d 143

Useof the word “shall” in s. 18.155, making cooperation by school boards with
programsof religious instruction during released time mandatory rather than dis
cretionarydoesnot infringe upon the inherent powers of a school board. State ex
rel. Holt v. Thompsong6 Ws. 2d 659225 N.W2d 678

Schooldistricts are not constitutionally compelled to admit gifted four—year old
childreninto kindegarten. Zweifel vJoint Dist., No. 1, Belleville{6 Wis. 2d 648
251N.w.2d 822

Themere appropriation of public monies to a private school does not transform
thatschool into a district school under tisisction. Jackson Benson218 Ws.
2d 835578 N.w2d 602(1998),97-0270

Theschool finance system under ch. 121 is constitutional under both art. I, sec.
land art. X, sec. 3. Students have a fundamental right to an equal opportunity for
a sound basic education. Uniform revenue-raisagacity among districts is not
required. Vincent v Voight, 2000 WI 93 236 Ws. 2d 588 614 N.Ww2d 388
97-3174

Thedue process clause of the 14th amendment includes the fundamental right
of parents tanake decisions concerning the care, custadg control of their chil
dren,including the right to direct the upbringing and education of childreter
their control, but that right is neither absolute nor unqualified. Parents do not have
afundamental right direct how a public school teaches their child or to dictate
curriculumat the public school to which they have chosen to send their child. Lar
sonv. Burmaster2006 WI App 142295 Ws. 2d 333720 N.W2d 13405-1433

Thestate and its agencies, except the department of public instruction, eonstitu
tionally can deny service or require the payment of feesdorices to children
between age 4 and 20 who seek admisgia@n institution or program because
schoolservices are lacking in their community or district. 58 ABgn. 53.

VTAE schools [now technical colleges] are not “distschools” within the
meaningof this section. 64 AttyGen. 24.

Public schooHistricts may not chge students for the cost of driver education
programs if the programs are credited towards graduation. 7.1Ghty 209.

Havingestablished the right to an education, the state may not withdraw the right
on grounds of misconduct absent fundamentally fair procedures to detéfmine
misconducibccurred. Attendance by the student at expuld@iberations is not
mandatoryall that is required is the student have the opportunity to attend and pres
enthisor her case. RemerBurlington Area School Districl,49 F Supp. 2d 665
(2001).

Intrastateinequalities in public education; the case for judicial relief under the

educationalpurposes (except the lands heretofore granted for equalprotection clause. Silard, White, 1970 WLR 7.

the purposes of a universit@nd all moneys and the clear pro
ceedsof all property that may accruettte state by forfeiture or
escheatand theclear proceeds of all fines collected in the-sev

eral counties for any breach of the penal laws, and all moneys
arisingfrom anygrant to the state where the purposes of such
grantare not specified, and the 500,000 acres of land to which

the state is entitled by the provisioms$ an act of congress,

entitied“An act to appropriate the proceeds of the sales of the

public lands and to grant pre—emption rights,” appro%egh
tember4, 1841; and also the 5 percent of the net procedtis of
public lands to which the stashall become entitled on admis

The constitutional mandate for free schools. 1971 WLR 971.

Annual school tax. SecTion4. Each town and city shall
berequired to raise byax, annuallyfor the support of common
schools therein, a sum noless than one—half the amount
receivedby such town or city respectivelgr school purposes
from the income of the school fund.

Income of school fund. SecTtion 5. Provision shall be
madeby law for the distribution of the income of the school fund
amongthe several towns and cities of the state for the support of
commonschools therein, in some just proportion to the number

sioninto the union (if congress shall consent to such appropria of childrenand youth resident therein between the ages of four
tion of the 2 grants last mentioned) shall be set apart as a separatgnqtwenty years, and no appropriation shalhde from the

fund to be called “the school fund,” theterest of which and all
other revenues deriveftom the school lands shall be exclu
sively applied to the following objects, to wit:

schoolfund to any city or town for the year in which said city or
town shall failto raise such tax; nor to any school district for the
yearin which a school shall not be maintained at l¢hste

(1) To thesupport and maintenance of common schools, in months.

eachschool district, and the purchase of suitable libraries and

apparatugherefor

(2) The residueshall be appropriated to the support and
maintenance of academies and norgetiools, and suitable
librariesand apparatus therefof1979 J.R. 36, 1981 J.R. 29,
voteNov 1987

Theclear proceeds of fines imposed, at least 50% under s. 59.20 (8) B@5s.
(3) ()] after the accused forfeits a depdsjt nonappearance must be sent to the
statetreasurer for the school fund. 58 AtGen. 142.

Money resulting from state forfeitures action under ss. 16136% s. 961.555]

and973.075 (4) must be depositediie school fund. Money granted to the state
aftera federal forfeiture proceeding need not be. 76.&gn. 209.

State university; support. SecTioN 6. Provision shalbe
madeby law forthe establishment of a state university at or near
the seat of state government, and for connecting witlsdinee,
from time to time, such colleges in fdifentparts of the state as
theinterests of education may require. The proceeds of all lands
thathave been or may hereafter be granted by the United States
to the state for the support of a university shall be and remain a
perpetuafund to becalled “the university fund,” the interest of
which shall be appropriated to the support of the stabeersity
andno sectarian instruction shak allowed in such university
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63 09-10 Wis. Stats.

Vocationaleducation is not exclusively a state functiorestMilwaukee v Area
Boardof Vocational, Echnicaland Adult Educatiorb1 Ws. 2d 356187 N.W2d
387.

Commissioners of public lands. SecTion7. The secre
tary of state, treasurer and attorney general, shall conséitute
boardof commissioners for the sadéthe school and university
landsand for the investment of the funds arisihgrefrom. Any
two of said commissioners shall beyuorum for the transaction
of all business pertaining to the duties of theiicef

Sale of public lands. SecTion 8 Provision shall be made
by law for the sale of all school and university lands after they

shallhave been appraised; and when any portion of such Iandsdis

shallbe sold and the purchase money shall not begp#ie time

of the sale, the commissioners shall take security by mortgage
uponthe lands sold for the sum remaining unpaid, with seven per

centinterest thereon, payable annually at tHeefof the trea

surer. The commissioners shall be authorized to execute a goodt
andsuficient conveyance to all purchasers of such lands, and to

dischargeany mortgagesaken as securityvhen the sum due

thereonshall have been paid. The commissioners shall have

powerto withholdfrom sale any portion of such lands when they
shall deemit expedient, and shall invest all moneys arising from

ART. XI, §3, WISCONSIN CONSTITUTION

propertylocated therein equalized for stat@rposes as provided
by the legislature In all cases the allowable percentage shall be
5 percent except as specified in pars. (a) and (b):

(a) Forany city authorized to issue bonds for school pur
posesan additional 10 percent shall be permiftadschool pur
posesonly, and in such cases the territory attached to théarity
schoolpurposes shall be included in ttwtal taxable property
supportingthe bonds issued for school purposes.

(b) Forany school district which @drs no less than grades
oneto 12 and which at the time of incurring such debt is eligible
for the highest level of school aids, 10 perciall be permitted.

(3) Any county city, town, village school district, sewerage
trict or othermunicipal corporation incurring any indebted
nessunder sub. (2) shall, before or at the time of doing se, pro
vide for the collection of a direct annual taxfaiént to pay the
intereston such debt as it falls due, aaddo to pay and disclugr

he principal thereof within 20 yeafsom the time of contracting
he same.

(4) When indebtedness under sub. (2) is incurred in the
acquisitionof lands by cities, or by counties or sewerage districts
having a population of 150,000r over for public, municipal
purposesor for the permanent improvement thereof, opue

the sale of such lands, as well as all other university and schoolchaseacquire, construcgxtend, add to or improve a sewage
funds,in such manner as the legislature shall provide, and shallColléction or treatment system which services all or a pért
give suchsecurity for the faithful performance of their duties as SUChCity or county the city county or sewerage district ineur

may be required by law

Thelegislature may direct public land commissioners to invest monies from the
saleof public lands in student loans but may not direct a specific investment. 65
Atty. Gen. 28.

Statereservation of land and interestdands under ch. 452, laws of 1924.1L
(3) and Art. X, sec. 8 is discussed. 65 AtBen. 207.

ARTICLE XI.
CORPORATIONS

Corporations; how formed. Section 1. [As amended
April 1987 Corporations without bankingowers or privileges
may be formed under general laws, but shallmotreated by
specialact, except for municipal purposes. géneral laws or

ring the indebtedness shall, before or attittne of so doing, pro
vide for the collection of a direct annual taxfaiént to pay the
intereston such debt as it falls due, aaido to pay and dischgr

the principalthereof within a period not exceeding 50 years from
thetime of contracting the same.

(5) An indebtedness created for the purpose of purchasing,

acquiring, leasing, constructing, extending, addmdgmprow

ing, conducting, controllingpperating or managing a public
utility of a town, village, city or special district, and secured
solely by the property or income of sughublic utility, and
wherebyno municipal liability is created, shall not be corsid
eredan indebtedness of such town, village, city or special dis
trict, and shall not be included in arriving at the déahitation
undersub. (2). 1872 J.R11, 1873 J.R. 4, 1874 c. 37, vote Nov
1874;1909J.R. 44, 191 J.R. 42, 191 c. 665, vote No\1912;

specialacts enacted under the provisions of this section may be1921J.R. 39S, 1923 J.R. 34, 1923 c. 203, vote NeR4; 1929
altered or repealed by the legislature at any time after their pas J-R.74, 1931 J.R. 71, vote Na832; 1949 J.R. 12, 1951 J.R.

sage.[1979 J.R. 21, 1981 J.R. 9, vote April 1p81

Section499.02 (4), 1973 stats., providing that the Solids® Recycling
Authority’s existence may not be terminated while it has outstanding obligations,
doesnot violate the Wéconsin Constitutios' reserved power provisions because:

1) The Authority is not a corporation created pursuant to section 1, and section 1
is directed only to laws enactechder the provisions of that section; and 2) any
attemptto terminatethe authority while it has outstanding obligations would-con

travenethe impairment of contract clauses of both the U.S. and state constitutions.

WisconsinSolid Waste Recycling Auth..\Earl,70 Ws. 2d 464 235 N.W2d 648
Creationof the citizens utility board is constitutional. 69 ABen. 153.

Property taken by municipality . SEcTion2 [As amended
April 1961 No municipal corporation shall take private prop
erty for public use, against the consent of the oywihout the
necessitythereof being first established the manner pre
scribedby thelegislature. 1959 J.R. 47, 1961 J.R. 12, vote April
1961

Municipal home rule; debt limit; tax to pay  debt. S=c-
TIoN 3. [As amended Nowu874, Nov1912,Nov 1924, Nov
1932,April 1951, April 1955, Nov1960, April 1961, April 1963,
April 1966 and April 198]L(1) Cities and villages ganized
pursuanto state law may determine their locaia@fs and gov
ernmentsubject only to thisonstitution and to such enactments
of the legislature of statewide concern as with uniformity shall
affect every city or every village. The method of such deter
minationshall be prescribed by the legislature.

(2) No county city, town, village, school district, sewerage
district or other municipal corporation may become indelted
anamount that exceeds an allowable percentdgiee taxable

6, vote April 1951; 1953 J.R. 47, 1955 J.R.i@ge April 1955;
1957J.R. 59, 1959 J.R. 32, vote Nd960; 1959 J.R. 35, 1961
J.R. 8, vote April 1961; 1961 J.R. 71, 1963 J.R. 8, vote April 2,
1963;1963 J.R. 44, 1965 J.R. 51 and 58, vote April 1966; 1979
J.R.43, 1981 J.R. 7, vote April 1981

Authorizingmunicipalities tdssue revenue bonds to finance industrial develop
mentprojects, is not an improper delegation of authority in a matter of statewide
concern. When the purchase price of property to be acquired is payable exclusively
from income or profits to be derived from the property purchased and a mortgage
or lien attaches only to that propenty debt is created in violation of this section
of the constitution. State ex rélammermill Paper Co. \La Plante58 Wis. 2d
32,205 N.W2d 784

This section does not invalidate provisions of the Solasi& Recycling Auther
ity Act dealing with required use of the authostfacilities, user chges, and con
demnatiorpowers, since the purpose of the act involves a matter of statmide
cern. Wsconsin Solid Wste Recycling Auth..\Earl,70 Wis. 2d 464235N.W.2d
648

Theprovision of s. 144.07 (1m) [now s. 281.34 (1m)], that voids a DNR sewer
ageconnection order if electors in arfeafted town area reject annexation to the
city ordered to extend sewerage service, represents valid legislative bakamting
accommodatiomf 2 statewide concerns, urban development and pollution control.
City of Beloit v Kallas,76 Wis. 2d 61 250 N.W2d 342

No conflict was found between an ordinance and a stdaating with related
subjectmatter when the former was paramountly in the local interest ateattére
wasof statewide concern. State ex rel. MichalekeGrand,77 Ws. 2d 520253
N.W.2d 505

Coexistingordinances and statutes prohibiting the same conduct is discussed.
Statev. Karpinski,92 Ws. 2d 599285 N.w2d 729(1979).

Refusalby acity to provide sewerage service to a portion of a town unless-inhab
itantsagreed to annexation of that portion did not violate antitrust Teown of
Hallie v. City of Chippewa Falls105 Ws. 2d 533314 N.w2d 321(1982).

A city ordinance that regulatéending practices of state chartered savings and
loanswith regard to discrimination was preempted by state statutes. Anchor Sav
ings & Loan Association. vMadison EOC120 Ws. 2d 391355 N.W2d 234
(1984).
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ART. XI, §3, WISCONSIN CONSTITUTION

Liberally construing home rule authoritg city is not authorized to institute a
public safety oficer program. Local Uniohlo. 487 vEau Claire147 Ws. 2d 519
433N.W.2d 578(1989).

Antitrust law demonstrates the legislatsr@itent to subordinate a cisyhome—
rule authority to its provisions. Unless legislation at least impliedly authorizes a
city’s anticompetitive action, the city has violated antitrust lamer Med. Tansp.
v. Curtis—University154 Wis. 2d 135452 N.W2d 575(1990).

A school district did not incur indebtedness by enteiring a lease—purchase
agreementor a new school when the district, by electing not to appropriate funds
for the following fiscal yeds rental payment, had the option to terminateatree
mentwith no future payment obligation. Deick Wnified School District of
Antigo, 165 Wis. 2d 458477 N.W2d 613(1991).

Tax increment financing bonds that a city proposed to issue under s. 66.46 [now
s.66.1105] constituted debt under this section and were subject to thedstyt’
limits. City of Hartford v Kirley, 172 Ws. 2d 191493 N.W2d 45(1992).

An agreement to purchase park land whereby a county is to make deferred pay
mentsfrom an existing nonlapsing account,faiént to cover the entire obliga
tion, secured by mortgaging the property to the grantould not create an obliga
tion within the ambit of ch. 67 nor constitute a debt in the comtktttis section.

63 Atty. Gen. 309.

Local government units cannot include the value of tax—exempt manufacturing
machineryand specific processing equipment and tax exempt merchants’ stock—
in—trade,manufacturers’ materials and finished products, and livestotthein
propertyvaluation totals for non—tepurposes, such as for municipal debt ceilings,
tax levy limitations, shared tax distributions, and school aid payments. 63 Atty
Gen.465.

Thereis no constitutional prohibition againietreasing either municipal tax rate
limitationsor increasing the municipal tax base. Howgeaaonstitutional amend
mentwould be required to increase municipal debt limitationsAt68 Gen. 567.

“Home rule” discussed. 69 Attysen. 232.
Homerule applicability to libraries and library systems contrasted. 73 @éy.
6

The housing of out-of-statgrisoners by the state, a coyrdy a municipality
may only be as authorized by statute, which is currently limited to the Interstate
CorrectionsgCompact, s. 302.25. OAG 2-99.

Conflicts between state statute and local ordinance istdvisin. 1975 WLR
0.

Acquisition of lands by state and subdivisions; sale
of excess. SecTion 3a [As ceated Nov1912 and amended
April 1954 The state or any of its counties, cities, towns or vil
lagesmay acquire by gift, dedication, purchase, or condemna
tion lands for establishing, laying out, widening, egiag,
extending,and maintaining memorial grounds, streets, high
ways,squares, parkways, boulevards, parks, playgrousites,
for public buildings, andeservations in and about and along and
leading to any or all of the same; and after the establishment, lay
out, and completion of such improvementsay convey any
such real estate thus acquired and not necessary for suc
improvementswith reservations concerning theure use and
occupatiorof such real estate, so as to protect such public works
andimprovements, antheir environs, and to preserve the view
appearancdight, air, and usefulness of such public works. If
the governing body of a countgity, town or village elects to
accepta gift or dedication of land made on condition that the
land be devoted to a special purpose and the condition subse
quently becomes impossible or impracticable, such governing
body may byresolution or ordinance enacted by a two-thirds
vote of its members elect eithén grant the land back to the
donoror dedicator or his heirs or accept from the donor ordedi
catoror his heirs a grant relieving the countity, town or vil
lage of the condition; howeveif the donor or dedicator or his
heirsare unknown or cannot beund, such resolution or okdi
nancemay provide for the commencement of proceedingisan
manner and in the courts as the legislature shall designabe
purposeof relieving the countycity, town orvillage from the
conditionof the gift or dedication.1909 J.R. 381911 J.R. 48,
1911 c. 665, vote Now1912; 1953 J.R. 35, 1955 J.R. 36, vote
April 1956

A purchase of land by a city for industrial developnteat is leased with an

optionto buy orto renew the lease with a minimal rent did not violate this section.
State ex rel. Hammermill Paper CoLa Plante58 Wis. 2d 32205 N.W2d 784

General banking law . SecTioN 4. [As created Nov1902
and amended April 198The legislature magnact a general
bankinglaw for the creation of banks, and for the regulaiod
supervisionof thebanking business.1§99 J.R. 13, 1901 J.R. 2,
1901 c. 73, vote No¥902; 1979 J.R. 21, 1981 J.R. 9, vote April
1981

11-12 Wis. Stats. 64

Referendum on banking laws. SecTion 5. [Repealed
Nov.1902; see 1899 J.R. 13, 1901 J.R. 2, 1901 c. 73, vote Nov
1902]

ARTICLE XII.
AMENDMENTS

Constitutional amendments. SecTion 1. Any amend
mentor amendments to thionstitution may be proposed in
eitherhouse of the legislature, and if the same shall be agreed to
by a majority of the members elected to each of the two houses,
suchproposecamendment or amendments shall be entered on
their journals, with the yeas and nays taken thereon, and referred
to the legislature to be chosen at the next general eleatioh,
shallbe published for three months previous to the time of hold
ing such election; and iffh the legislature so next chosen, such
proposedamendment or amendments shall be agreed to by a
majority of all the memberslected to each house, then it shall
be the duty ofthe legislature to submit such proposed amend
mentor amendments to the people in such manner and at such
time as the legislature shall prescribe; and if the pespédl
approveand ratify such amendment or amendments imajar
ity of the electors voting thereon, such amendment or amend
mentsshall become part of the constitution; provided, that if
morethan oneamendment be submitted, they shall be submitted
in such manner that the people mayte for or against such
amendmentseparately

It is within the discretion of the legislatui@submit several distinct propositions
to the electorate as one constitutional amendment if they reldite same subject
matterand are designed to accomplish one general purpose. Milwaukee Alliance
v. Elections Board]06 Wis. 2d 593317 N.W2d 420(1982).

Unlessa constitutional amendment provides otherwise, the amendment takes
effectupon the certification of a statewide canvass of the votes as provided in s.
7.70(3) (h). The legislature has the authority under Art. XII, s. 1 to adopt reason
able election laws to provide that state constitutiomaendments arefettive
aftercanvass and certification. StateBonzales2002 WI 59 253 Wis. 2d 134
645 N.W2d 264 01-0224

In order to constitute more than om@endment in violation of this section, the

ropositions submitted must relatentore than one subject, and have at least two
distinctand separate purposes not dependent upon or connected with each other
The constitution grants thkegislature considerable discretion in the manner in
which amendmentare drafted and submitted to the people. An otherwise valid
amendment will be construed as mtiianone amendment only in exceedingly
rarecircumstances. The propositions need only relate to thesajeet and tend
to effect or carry out one general purpose. The general purpose of an amendment
may be deduced from the text of the amendment itself and from the histanieal
textin which the amendment was adopted. McConké&farn Hollen,2010 WI 57
326 Wis. 2d 1 783 N.W2d 855 08-1868

Thetwo propositions contained in the amendment creating Article XIIl, section
13, plainly relate to the subject of marriage. The general purpose of the marriage
amendmenis to preserve the legal status of marriage as between only one man and
onewoman. Both propositions in tmearriage amendment relate to and are con
nectedwith this purpose. Therefore, the marriage amendment does not violate the
separat@mendment rule of Article XII, Sectidn McConkey Wan Hollen,2010
WI 57,326 Wis. 2d 1 783 N.W2d 855 08-1868

Thetaking of yea and nay votes and the entry orjadhmals of the senate and
assemblycanbe complied with by recording the total aye vote together with-a list
ing of the names of those legislators who voted no, were absent or not voting or
werepaired on the question. Art, sec. 10; Art. VIII, sec. 8; Art. XII, sec. 1 are
discussed. 63 AttyGen. 346.

Thelegislature must resubmit a proposedendment to the people when the pre
viousreferendum was voided by court ordestwithstandingn appeal therefrom.

65 Atty. Gen. 42.

Symposium:ls the Wsconsin Constitution Obsolete? 90 MLR (Spring 2007

wholevolume).

Constitutional conventions. SecTion?2 If at any time a
majority of the senate and assembly shall deem it necessary to
call a convention to revise or change this constitution, they shall
recommendo the electors tgote for or against a convention at
the next election for members of the legislature. And shiall
appeaitthat a majority of the electors voting thereon have voted
for a convention, the legislature shall, aniéxt session, provide
for calling such convention.
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ARTICLE XIlL.
MISCELLANEOUS PROVISIONS

Political year; elections. SecTioN 1 [As amendedNov
1882and April 1986 The political year for this state shall com
menceon the first Monday ofanuary in each yeand the gen
eral election shall be held on thei@sday next succeeding the
first Monday of November in even—numbered yeda88[L J.R.
16A, 1882J.R. 3, 1882 c. 290, vote Nd882; 1983 J.R. 30,
1985J.R. 14, vote April 1986

Dueling. SEcTion 2 [Repealed April 1975; see 1973 J.R. 10,
1975J.R. 4, vote April 197p.

Eligibility to office. SecTion 3. [As amended Not996
(1) No member of congress and no person holding dite aff
profit or trust under the United States except postmaster
underany foreign powershall be eligible to any fife of trust,
profit or honor in this state.

(2) No person convicted af felony in any court within the

ART. XIll, 8§11, WISCONSIN CONSTITUTION

Removal of county seats. SecTion 8 No county seat
shall be removed until the point to which it is proposedé¢o
removedshall be fixed by lapanda majority of the voters of the
countyvoting on the question shall have voted in favor of its
removalto such point.

Election or appointment of statutory officers. Sec-
TIoN 9. All county oficers whose election or appointment is not
providedfor by this constitution shall be elected by the electors
of the respective counties, or appointgdhe boards of supervi
sors,or othercounty authorities, as the legislature shall direct.
All city, town and village dicers whose election or appointment
is not provided for by this constitution shall be elected by the
electorsof such cities, towns and villages, or of some division
thereof,or appointed by such authorities thereof as the legisla
ture shall designate for that purpose. Ather oficers whose
electionor appointmenis not provided for by this constitution,
andall officers whose dices mayhereafter be created by law
shall be elected by the people or appointed, as the legislature
may direct.

Vacancies in office. SEction 10 [As amended April 1979

United States, no person convicted in federal court of a crime (1) The legislature may declare the cases in which afigeof
designatedat the time of commission, under federal law as a shall be deemed vacant, and also the manner of fillire

misdemeanoinvolving a violation of public trust and no person

vacancywhere no provision is made for that purpose in this con

convicted,in a court of a state, of a crime designated, at the time stitution.

of commission, under the law tifie state as a misdemeanor
involving a violation of public trust shall be eligible to anfic#

of trust, profit or honor in this state unless pardoned of the con
viction.

(2) Wheneverthere is a vacancy in thadfice of lieutenant
governor,the governor shall nominate a successor to derve
the balance of the unexpired term, who shall takeefafter
confirmationby the senate and by the assemiil@77 J.R. 32,

(3) No person may seek to have placed on any ballot for a1979J.R. 3, vote April 1979

stateor local elective dfce in this state the name of a person
convictedof a felony in any court within the United States, the
nameof aperson convicted in federal court of a crime desig
nated,at the time of commission, under federal law as a misde
meanorinvolving a violation of public trust or the name of a-per
sonconvicted, in a court of a state,atrime designated, at the
time of commission, under the law thfe state as a misdemeanor
involving a violation of public trusynless the person named for
the ballot has been pardoned of the convictid®95 Jt. Res. 38
The 1996 amendment of this section was not an ex post facto law ambtvas

in violation of thefederal equal protection or due process clauses. Svafrot
lette, 231 Wis. 2d 633605 N.W2d 640(Ct. App. 1999)99-0127

A convicted felon who haseen restored to his civil rights, pursuant to 57.078,
1987stats. [now s. 304.078 barred from the @i€e of notary public by this section
unlesspardoned. 63 AttyGen. 74.

This section does not bar a “congressional home secretary” from serving as
memberof the Natural Resources Board. 64 A@en. 1.

A felony conviction and sentencing of a state senator creates a vacancy in the

office without any action by the senate. 65 Aen. 264.

Nonpardonedfelons may not serve as shisjfdeputy sherf, patrolmen,
policemen,or constables as thesdicérs are “public dfcers” and they hold an
“office of trust, profit or honor in this state” under this section. 65.&gn. 292.

Great seal. SscTion4. It shall be the duty of the legislature

A felony conviction and sentencing of a state senator creates a vacancy in the
office without any action by the senate. 65 Aten. 264.

Passes, franks and privileges. SecTion 11. [Ascreated
Nov. 1902 and amended No%93§ No person, association,
copartnershipor corporation, shall promise,fef or give, for
any purpose, to any political committee, or any member or
employeethereof, to any candidate faor incumbent of any
office or position under the constitution or laws, or under any
ordinance of any town or municipaljtgf this state, oto any
personat the request or for the advantage of all or any of them,
any free pass or frank, or any privilege withheld from any per
son, for the travelingaccommodation or transportation of any
personor propertyor the transmission of any message or-com
munication.

No political committee, ando member or employee thereof,
no candidate for and no incumbent of anyia&f or position
underthe constitution or laws, or under any ordinance of any
town or municipality of this state, shall ask for accept, from
any personassociation, copartnership, or corporation, or use, in
any manney or for any purpose, any free pasdrank, or any

to provide a great seal for the state, which shall be kept by thePrivilegewithheld from any person, for the traveling accoramo

secretanof state, and all &itial actsof the governgrhis appre
bationof the laws excepted, shall be thereby authenticated.

Residents on Indian lands, where to vote. SecTIONS.
[RepealedApril 1986;see 1983 J.R. 30, 1985 J.R. 14, vote April
1986]

Legislative officers. SecTion 6. The elective dicers of
thelegislature, other than the presidinificers, shall be a chief
clerk and a seyeant at arms, to be elected by each house.

Division of counties. SecTion 7. No county with an area
of nine hundred squarsiles or less shall be divided or have any
part stricken therefrom, without submitting the question to a
vote of thepeople of the countyor unless a majority of all the
legal voters of the county voting on the question shall vote for
the same.

dationor transportation of any person or propgeotythe trans
mission of any message or communication.

Any violation of any of the above provisions shalldviery
andpunished as provided by laand if any dicer or any mem
ber of the legislature be guilty thereof, hidicé shall become
vacant.

No person within the purview of this act shall jirévileged
from testifying in relation to anything therein prohibited; and no
personhaving so testified shall be liable to any prosecution
punishmenfor any ofense concerning whiche was required
to give his testimony or produce any documentary evidence.

Notariespublic and regular employees of a railroad or other
public utilities who are candidates for or hold publificés for
which the annual compensation is not mtivan three hundred
dollarsto whomno passes or privileges are extended beyond
thosewhich areextended to other regular employees of such
corporationsare excepted from the provisions of this section.
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ART. XIIl, §11, WISCONSIN CONSTITUTION

[1899J.R. 8, 1901 J.R. 9, 1901 c. 437, vote.[1602; 1933 J.R.
63,1935 J.R. 98, vote No1934

This section does not apply to a county ordinance granting special reserved park
ing privileges in a county ramp tmunty employees. Dane CountyMcManus,
55Wis. 2d 413198 N.W2d 667

Atrticle XlII, section 1L of the Wsconsin Constitution is discussed. 77 A@gn.
7.

Recall of elective officers. SecTion 12 [As ceated Nov
1926 and amended\pril 1981 The qualified electors of the
state,of any congressional, judicial or legislative district or of
any county may petition for theecall of any incumbent elective
officer after the first year of the term for which the incumbent
waselected, by filing a petition with the filing fafer with whom
the nominationpetition to the dfce in the primary is filed,
demandinghe recall of the incumbent.

(1) The recall petition shall be signed by electors equalling
atleast twenty—five percent of the vote cast for tlie®bf gov
ernorat the last preceding election, in the state, county or district
which the incumbent represents.

(2) Thefiling officer with whom the recall petition is filed
shallcall a recall election for theliEsday of the 6th week after
thedate of filing the petition oif that Tuesday is a legal holiday
onthe first day after thatuesday which is not a legal holiday

(3) Theincumbent shall continue to perform theties of the
office until the recall election results ardicifally declared.

(4) Unlesstheincumbent declines within 10 days after the
filing of the petition, the incumbent shall without filing be
deemedo have filed for the recall election. Other candidates
may file for the ofice in the manner provided by law for special
elections. For the purpose of conducting elections under this
section:

(&) When more than 2 persons compete for a nonpartisan

office, a recall primary shall be held. The 2 persons receiving
the highest number ofotes in the recall primary shall be the 2
candidatesn the recall election, except that if any candidate
receivesa majority of the total number of votes cimsthe recall
primary,that candidate shall assume thiceffor the remainder

of the term and a recall election shall not be held.

(b) For any partisan fite, a recall primary shall be held for
eachpolitical party which is by law entitled to a separaddot
and from which more than one candidate competes for the
party’s nomination inthe recall election. The person receiving
the highest number of votes in the recall primary for each politi
cal party shall be that partg’ candidate in the recall election.
Independenttandidates and candidates represenpioliical
partiesnot entitled by law to a separate ballot shall be shown on
the ballot for the recall election only

(c) When a recall primary is required, the date specified
undersub. (2) shall be the date of the recall primary and the recall
electionshall be held on theuEsday of the 4th week after the
recall primary or if that Tuesday is a legal holidagn the first
day after that lesday which is not a legal holiday

(5) Theperson who receives the highest number of votes in
therecall election shall belected for the remainder of the term.

(6) After one such petition and recall election, no further
recall petition shall be filed against the saméoef during the
term for which he was elected.

(7) This section shall be self-executing anshndatory
Lawsmay be enacted to facilitate its operation but nodaall
be enacted to hampeaestrict or impair the right of recall1923
J.R.73, 1925 J.R. 16, 1925 c. 270, vote.N®26;1979 J.R. 41,
1981J.R. 6, vote April 1981

Therecall of city oficials is of statutory origin. Beckstrom Kornsi,63 Ws.
2d 375217 N.w2d 283

This section applies to members of Congress. 68 Gy, 140.

Article Xlll, section 12 requires a separate petition for the recall of each individ
ualincumbent elective §iter. A petition for the recall cin incumbent governor
underarticle XlII, section 12 (1) requires the filingfickr to call a recall election
for that incumbens office, provided that the terms of article XllI, section 12 have
beenmet. A recall election of a lieutenant governor shall be called only if a petition

11-12 Wis. Stats. 66

for recall is filed for that incumbent electedicér, in which case voters shall vote
separatelyfor that ofice. OAG 4-1.

Marriage. SecTioN 13 [Ascreated Nov200§ Only a maf
riagebetween one man and one wonsaall be valid or receg
nizedas a marriage in this state. A legal status identical er sub
stantially similar to that of marriage for unmarried individuals
shallnot be valid or recognized in this sta@0(3J.R. 29, 2005
J.R.30, vote Nov200g

Thetwo propositions contained in the amendment creating this sy
relateto thesubject of marriage. The general purpose of the marriage amendment
is to preserve the legal status of marriage as between only one man and one woman.
Both propositions in the marriage amendment relate to and are connected with this
purpose. Therefore, the marriagemendment does not violate the separate amend
mentrule of Article XII, Sectiorll. McConkey Wan Hollen, 2010 WI 57326 Ws.
2d 1; 783 N.W2d 855 08-1868

Same-SeDivorceand Wsconsin Courts: Imperfect Harmony? Thorson. 92
MLR 617.

ARTICLE XIV.
SCHEDULE

Effect of change from territory to state.  Section 1
Thatno inconvenience may arise by reason of a changedrom
territorial to a permanergtate government, it is declared that all
rights, actions, prosecutions, judgments, claims and contracts,
aswell of individuals as of bodies corporate, shall continue as
if no such change had taken place; and all process which may be
issued under the authority of the territory aseédnsinprevious
to its admission into the union of the United States shadisbe
valid as if issued in the name of the state.

Territorial laws continued. SecTion 2. All laws now in
forcein the territory of Visconsin which are not repugnant to
this constitution shall remain in foraetil they expire by their
own limitation or be altered or repealed by the legislature.

Territorial fines accrue to state. SecTion 3. [Repealed
Nov.1982; see 1979 J.R. 36, 1981 J.R. 29, vote NeR2]

Rights of action and prosecutions saved.  SecTion 4.
[RepealedNov 1982; see 1979 J.R. 36, 1981 J.R. 29, vote Nov
1982]

Existing officers hold over . Section 5. [Repealed Nov
1982; see 1979 J.R. 36, 1981 J.R. 29, vote NeR?]

Seat of government. SEcTion 6. [RepealedNov 1982; see
1979J.R. 36, 1981 J.R. 29, vote N&982]

Local officers hold over . SecTioNn 7. [Repealed Nov
1982;see 1979 J.R. 36, 1981 J.R. 29, vote N8682]

Copy of constitution for president. Section 8.
[RepealedNov 1982; see 1979 J.R. 36, 1981 J.R. 29, vote Nov
1982]

Ratification of constitution; election of officers. Sc-
TIoN 9. [Repealed Nov1982; see 1979 J.R. 36, 1981 J.R. 29,
voteNov 1982]

Congressional apportionment. Section 10 [Repealed
Nov.1982; see 1979 J.R. 36, 1981 J.R. 29, vote NaR2]

First elections. Section 11. [Repealed Nov1982; see
1979J.R. 36, 1981 J.R. 29, vote N&982]

Legislative apportionment. SecTion 12 [Repealed Nov
1982;see 1979 J.R. 36, 1981 J.R. 29, vote N8682]

Common law continued in force. SecTioN 13 Such
partsof the common law as are now in force in the territory of
Wisconsin, not inconsistent with this constitution, shall be and
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continuepart of the lawof this state until altered or suspended Oath of office. SecTion 15 [Repealed Novi982; see 1979

by the legislature. J.R.36, 1981 J.R. 29, vote Nck982]
Enactmenbf s. 905.01 is an alteration or suspension of the commorDawi
sonv. St. Paul F'lfe & ’V_'a_lf'”e '“S-fW%IWS- 2d 19024? va\|12d 433 b g Implementing revised structure of judicial branch.
e common law priviege to forci y resist an unlawful arrest is al rogate . . .
Statev. Hobson218 Wis. 2d 350577 N.W2d 825(1998),96-0914 SEcTION 16. [Created April 1977; asffected Nav1982, (1), (2),

This section does not codify English common law circa 1776, but preserves law (3) and (5) epealed,

thatby historical understanding is subject to continuing evolution under the judicial et
power. The supreme court court has authority not only to alter but atdwagate (4) [AmendedNov 1982 The terms of dfce of justices of

the common law when appropriafEhe courts responsibility for altering or abol the supreme court serving @ugust 1, 1978, shall expire on the
ishinga common law rule does not end due to legisldtifere to enact a statute July 31 next preceding the first Monday in Januarywdrich

fo the contrary State vPicotte 2003 W1 42 261 Ws. 2d 249661 N.W2d 381 suchterms would otherwise have expired, but such advance
mentof thedate of term expiration shall not impair any retire
Officers, when to enter on duties. SecTion 14 mentrights vested in any such justice if the term had expired on
[RepealedNov 1982; see 1979 J.R. 36, 1981 J.R. 29, vote Nov the first Monday in January[1975 J.R.13, 1977 J.R. 7, vote
1982] April 1977; 1979 J.R. 36, 1981 J.R. 29, vote.N®8]
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