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1 AN ACT to amenW@) (a) (intro.), 48.981 (7) (a) 15. and 253.01; and to create

2 15.197 (15{19.85 (1) (), 51.30 (4) (b) 29., 118.125 (2) (0), 146.82 (2) (a) 23.,
3 subchapter I (title) of chapter 253 [precedes 253.01], subchapter II of chapter
4 253 [precedes 253.30] and 905.17 of the statutes; relating to: creating a
5 statewide program to review child deaths and providing a penalty.

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

6 SECTION 1. 15.197 (15) of the statutes is created to read:
7 15.197 (15) CHILD DEATH REVIEW COUNCIL. (a) There is created in the
8 department of health services a child death review council consisting of all of the

9 following members:
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SECTION 1

1. The secretary of health services or his or her designee.

2. The secretary of children and families or his or her designee.

3. The attorney general or his or her designee.

4. The state superintendent of public instruction or his or her designee.

5. The secretary of transportation or his or her designee.

6. The secretary of natural resources or his or her designee.

7. One or more representatives of one or more federally recognized American
Indian tribes or bands in this state who are appointed by the secretary of health
services.

8. At least 17 other members who have demonstrated a continuing interest in,
or who have expertise that the secretary of health services determines is relevant to,
the problem of unexplained or preventable childhood deaths, appointed by the

secretary of health services. = . = <«

if**NOTE: Are my changes her‘ewsgﬂ:l}?jﬁnﬁzww.y}

e e et i

SECTION 2. 19.85 (1) (j) of the statutes is created to read:

19.85 (1) (j) Review of a child’s death by the child death review council or by
a recognized local review team, as defined in s. 253.30 (3).

SECTION 3. 48.78 (2) (a) (intro.) of the statutes is amended to read:

48.78 (2) (a) (intro.) No agency may make available for inspection or disclose
the contents of any record kept or information received about an individual who is
or was in its care or legal custody, except as provided under s. 48.371, 48.38 (5) (b)
or (d) or (5bm) (d), 48.396 (3) (bm) or (c) 1r., 48.432, 48.433, 48.48 (17) (bm), 48.57 (2m),
48.93, 48.981 (7), 253.36, 938.396 (2m) (c) 1r., 938.51, or 938.78 or by order of the
court.

SECTION 4. 48.981 (7) (a) 15. of the statutes is amended to read:




10

11

12

13

14

15

16

17

18

2013 - 2014 Legislature “3- MEDSTREM ot

SECTION 4

48.981 (7) (a) 15. A child fatality recognized local review team recognized-by
the-eounty department or;-in-a-county -having-a-population-0f-500,000-or-more, the

as defined in s. 253.30 (3), or the child death review council.

SECTION 5. 51.30 (4) (b) 29. of the statutes is created to read:

51.30 (4) (b) 29. To an authorized member of the child death review council or
of a recognized local review team, as defined in s. 253.30 (3), upon an oral or written
request from that person, if the individual is a deceased child whose death is the
subject of review under subch. IT of the ch. 253 and the individual’s treatment records
are relevant, as determined by the member, to the review of that death. A custodian
of treatment records may initiate contact with the child death review council or a
recognized local review team to inform the council or team of treatment records of
a deceased child that may be relevant to the completion of a review of a child’s death
under subch. II of ch. 253. The recipient of any treatment records released under this
subdivision shall keep the records confidential, except that a member of a recognized
local review team may share records released under this subdivision with the other
members of that team, with another recognized local review team conducting a

review of that chﬂd’s death or With the child death review council.

, ****NO’I‘E Please review these changes and let me know if further changes aFe
needed o e

SECTION 6. 118. 125 (2) (o) of the statutes is created to read:

118.125 (2) (o) | The school district clerk or his or her designee shall, upon a

request by a recognized local review team, as defined in s. 253.30 (3), or by the child

death review council, make pupil records available to the team or council if the pupil

. - - . u e
iR P

Mo,

o S

,,.‘,-—-“‘”/



[}

10
11
12
13
14
15
16
17
18
19
20
21
22

23

2013 - 2014 Legislature -4 - LRB-1867/P2
MED&TKK:kjf:ph

SECTION 6

R
ST e s
A R agey,

ecords involve or are relevant to, as determmed by the team or councﬂ the review

{_of a childs death-under subch. I of ch. 253, .~ o
mo the changes here reflect your intent? |

SECTION 7. 146.82 (2) (a) 23. of the statutes is created to read:

146.82 (2) (a) 23. To the child death review council or a recognized local review

team, as defined in s. 253 30 (3), for the purpose of reviewing the death of a child.

//****NOTE I added language here to clarify that these records may only be disclosed
\i}}_g(_)w ection with a review of a child’s death. Is this OK?

SECTION 8. Subchapter I (title) of chapter 253 [precedes 253.01] of the statutes

1s created to read:
CHAPTER 253
SUBCHAPTER I
MATERNAL AND CHILD HEALTH
SECTION 9. 253.01 of the statutes is amended to read:
253.01 Definition. In this ehapter subchapter, “division” means the division
within the department that has primary responsibility for health issues.
SECTION 10. Subchapter II of chapter 253 [precedes 253.30] of the statutes is
created to read:
CHAPTER 253
SUBCHAPTER II
CHILD DEATH REVIEWS
253.30 Definitions. In this subchapter:
(1) “Child” means an individual under the age of 18.
(2) “Council” means the child death review council.
(3) “Recognized local review team” means a local review team under s. 253.33

that is recognized by the department under s. 253.31 (1) (e) 1.

o
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253.31 Child death review program. (1) The department shall develop and
maintain a statewide program to review the deaths of children in this state for the
purpose of reducing preventable childhood deaths. The department shall develop
the program to include the council and recognized local review teams. Under the
program, the department shall do all of the following:

(a) Provide professional and administrative support to the council.

(b) Collect data that pertains to childhood deaths, including by entering into
data-sharing agreements with other state agencies that collect similar data.

(c) Cooperate with other state agencies to develop and implement programs
and polices to prevent the deaths of children in this state.

(d) After considering any recommendations received from the council, provide
information to the public about the risk factors for and circumstances surrounding
childhood deaths in this state and about specific strategies to prevent childhood
deaths.

(e) After considering any recommendations received from the council, assist
local review teams, including by doing all of the following:

1. Recognizing local review teams.

2. Facilitating the formation of individual local review teams.

3. Providing assistance with training and data collection procedures.

4. Adopting standards and protocols for recognized local review teams.

5. Creating forms and tools for child death reviews.

(2) The department may enter into a contract with an entity to perform any of
the department’s duties under this section.

253.32 Child death review council. (1) The council shall do all of the

following:
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L 1) (a) Collect and review data pertaining tolall) child deaths that occur in this state.

L2 (b) Review an individual child’s death upon a request from a recognized local

3 review team.

4 (¢)  Identify trends in childhood deaths in this state, and make

5 recommendations to the legislature and applicable state agencies related to

6 interventions to prevent childhood deaths, including any necessary state resources
7 that are required to implement the recommended interventions.

8 (d) Make recommendations to the legislature, the department, and any other

9 state agency on matters related to unexpected or unexplained deaths among

10 children. L /Z
/ -

=+ NOTE: The question was written whether this limited who the councﬂma%‘@\

recommendatlons to. I do not believe it would. However, if you want to add Soglf;ihxﬂgf -
/,,__,A—-——-M““—““
\els\ehere let me know. ‘ d""‘ja“ of dhe ﬁ)”owmj

l.
(e) Make recommendations to the department fgelated tgsswtmg recognized

12 local review teams. 4, gg%ag !,51,\,?
13 riteri; and a process for recognizing local review teams.
<Note_Should this par. () be merged with par. (@“e»

14 @ gﬁg information available to the public about the council and the council’s
15 role in public policy related to preventing childhood deaths.
16 @?B}gq;arch 1, 2015, and biennially thereafter, prepare and submit to the
17 governor and the chief clerk of each house of the legislature, for distribution to the
18 legislature under s. 13.172 (2), a report on the data collected by the council on the
19 causes of childhood deaths in this state. The council shall include in the report any
20 policy recommendatlons that result from complhng the data for the report

- S - A I S . f/Q'

*++NOTE: Are my changes here correct‘7 I did not add recommendatlons as

'\\r\(icilested because it already says that in the last sentence- e
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1 (2) The council may review an individual child’s death when no review is
2 conducted by a recognized local review team under s. 253.35 (1) or (2).
3 253.33 Local review teams. A local review team may apply for recognition
4 by the department. A recognized local review team shall do all of the following:
5 (1) Follow and apply the standards and protocols for child death reviews that
6 are established by the department.
7 (2) Review the deaths of children as provided under 253.35.
8 (3) Enter data collected in connection with the review of a child’s death into a
9 state—designated case reporting system, as required by the department.
10 (4) Identify trends in childhood deaths in the geographical area for which the
11 team is recognized and work with local organizations to make recommendations
12 related to interventions to prevent childhood deaths, including descriptions of any
13 necessary local resources that are required to implement the recommended
14 interventions.
15 (5) Share information with other recognized local review teams, as provided
16 in the standards and protocols adopted by the department.
1 253.35 Child death reviews by local review teams. (1) (a) Except as

and sub. (3 %
18 provided in par. (b)] a recognized local review team shall review the deaths 0
19 children that occur in the geographical area for which the team is recognized.

(b) A recognized local review team shall request review of a child’s death by the

council when required by the standards.or protocols established by the department.

S

o~ //**:NOFI‘E: I modified the language here about referral to match the changég;au =~
/made to 253.32 (1) (b). Is this OK? g

""""""""" et it AR T A

22 (2) If no local review team is recognized by the department for the geographical

23 area in which a child dies, or if the recognized local review team for the geographical
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area in which a child dies so request% a recognized local review team may review the

death of a child that occurs outside of the geographical area for which the team is

recogmzed/gjgmf the following chlrgl‘lmstances /r m

+»=NOTE: If a local review team requests another team to review a death under this

ub. (2), may, or must, the original team still conduct a review itself? In other words, can 7

@ere be two reviews of the same death by different teams? e
% e b e

(a) An incident that substantially contributed to the death of the child occurred

in the geographical area for which the team is recognized.

(b) Before his or her death, the child resided in the geographical area for which
the team is recognized.

253.36 Child death reviews; records. (1) Except as provided in sub. (3),
upon receiving an oral or written request for access to or copies of information and

records related to a child who is the subject of a review under this subchapter from

the council or a representative of a recognized local review team, a person shall

provide the requested information and records to the council or recognized local

review team.

o =+*NOTE: The term “person” in Wisconsin law already includes agenmes and
¢ entities (see s. 990.01 (26), stats.).

o, J— T T m—— e Py

(2) Notwithstanding s. 69.21 or any other state law to the contrary, any state
or local agency, board, commission, committee, council, department, or public body

corporate and politic that receives a request under sub. (1) shall release the

requested records to the council or recognized Iocal review team. L T e
rl»m.,;sz T {"/,‘0&%‘& A
#++ N OTE; In t}pgversmn of t aft, we have add = ‘\» evul
various types of rec If the added referefices are s i /

hould be naxzrowed.;vancr’me/retere : ce § ere t 3

with cer}sam 9&cept10ns wlﬁc’h are l#
_access to inférmation undet s. 6 2
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SECTION 10

(3) A law enforcement agency may withhold investigative information or
records requested under sub. (1) if the release of the information or records would
interfere with a pending proceeding or investigation related to a criminal matter, a
delinquency matter under ch. 938, a juvenile in need of protective services under ch.
938, a child or unborn child in need of protection or services under ch. 48, or an issue
of child protection under ch. 48.

253.37 Child death reviews; confidentiality. (1) Except as provided in sub.
(2) and s. 51.30 (4) (b) 29., information and records acquired by the council or a
recognized local review team are confidential and not open to public inspection or
copying under s. 19.35 (1). Members of the council or a recognized local review team
and any person who attends a child death review or presents information to the
council or a recognized local review team related to a child death review shall keep
all information presented in connection with the child death review and any opinions
formed as a result of the child death review confidential.

(2) A member of a recognized local review team may share information
disclosed to the recognized local review team with another recognized local review

team conducting a review of that child’s death or with the child death review council.
"'J/"‘;**NOTE: Please review this change and let me know if further changes are neéé d. /
\\~.. e e e A"/

s et <t =

(3) A person who intentionally violates this section may be fined not more than
$1,000 or imprisoned not more than 6 months, or both.

253.38 Child death reviews; actions and proceedings. (1) USE or
INFORMATION IN COURT AND ADMINISTRATIVE PROCEEDINGS. The information and any
records acquired in the course of a child death review by a recognized local review

team or the council are not subject to discovery or subpoena in a civil or criminal
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SECTION 10
action or an administrative proceeding and are not admissible as evidence during the
course of a civil or criminal action or an administrative proceeding.

(2) IMMUNITY. Any person participating in a child death review under this
subchapter is immune from any civil or criminal liability for any good faith act or
omission in connection with that participation. The immunity granted under this
subsection applies to persons conducting the child death review as well as persons
providing information or records pursuant to the child death review. For the purpose

of any civil or criminal action, any person participating in a child death review under

this subchapter is presumed to be acting in good falth i Z e
P IR \\
s =++*NOTE: Please review these provisions, which include the material relating to 3

use of child death review materials in court proceedings, and immunity for persons X
participating in a child review. Please let me know if this captures your intent. Also, I
provided here that a person participating in a child death review is presumed to be acting
in good faith. Is this OK? Do you want to add anything about the standard of proof to
overcome this presumption? L

ettt Rl A L Ak A 0 3 3

RIS

e s - b RS A

SECTION 11. 905.17 of the statutes is created to read:

905.17 Child death review participant privilege. (1) DEFINITION. In this
section, “person participating in a child death review” means any person conducting
a child death review under subch. II of ch. 253 and any person providing information
or records in connection with a child death review under subch. II of ch. 253.

(2) GENERAL RULE OF PRIVILEGE. A person participating in a child death review
has a privilege to refuse to disclose and to prevent any other person from disclosing
any information provided or obtained or opinions formed or offered in the course of
a child death review. L

; ****NOTE I wasn't sure exactly what changes you wanted here. Please let me know
what you think might be necessary here. . -

(3) WHO MAY CLAIM THE PRIVILEGE. Any person participating in a child death

review may claim the privilege.
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(4) ExcepTiON. There is no privilege under this rule for information obtained
independent of a child death review or information that is available for public

inspection or copylng under s. 19.35 (1). V /

o e e

! ****NOTE T}ns prov1s1on creates a prlvﬂege that protects a person partlclpatmg }
in a child death review,” which is defined above, from having to testify about information |
provided or obtained or opinions formed or offered in the course of a child death review,
and permlts those persons to claim the privilege. Does this accomplish your intent in this

\__matte atter? o R
(END)
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INSERT 34

#aNOTE: I did not make a change here because this provision specifically
references the definition in s. 253.30 (3) to avoid any misinterpretation, and under our
drafting standardsg}we try to have the term used in one place precisely match the
reference (i.e., “recognized local review team” is what is used in s. 253.30 (3)).

INSERT 7-19

«xNOTE: I have made the requested change here, deleting the word “all.”
However, because this language still requires the team to review the deaths of children
that occur in the team’s area, this could still be interpreted to essentially mean the same
thing. If your intent is to allow the team the latitude to Wer’cm’n deaths, you
may want to change the word “shall” here to “may.”

INSERT 8-3

+»+NOTE: I modified this so that it’s clear that the other review team would be
conducti e review in lieu of one by the team for the geographical area in which the
i1ld died, andjadded a cross-reference to this provision in sub. (1) (a) because this is an
exception to the requirement that a local review team review the deaths of children that
occur in its geographical area.

INSERT 8-17

69.20 and 69.21, stats., as needed, to allow the child death review teams to have access
to gwhatever vital records and vital records information might be needed. Let me know
if you would like to discuss this further.

év‘/ ~xxNOTE: We should eliminate this provision and instead place provisions in ss.

If the teams will need access to confidential materials other than those already
addressed in the bill, we should address those materials specifically rather than
including this catch-all provision.
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INS 3-20

1 @ Upon the written consent of an adult pupil or the parent or guardian of a minor

2
3
4

94

pupil or to comply with a court order, the school district clerk or his or her designee
shall make available to a recognized local review team, as defined in s. 253.30 (3), or
the child death review council pupil records requested by the team or council if the
pupil records involve or are relevant to, as determined by the team or council, the
review of a child’s death under subch. IT of ch. 253. J

END INS 3-20



State of Wisconsin %

2013 - 2014 LEGISLATURE ¢
LRB-1867/88

TODAY £ poss. MEPT i

¥

P R N

PRELI ARY T - NOT  REapYy FoR INTRODUCTION

AN ACT to a\t;z/gndﬂ/48.78 (2) (a) (intro.), 48.981 (7) (a) 15. and 253.01; and o create
15.“‘1‘“9"‘”’7"’(’13), 19.85 (1) (§), 51.30 (4) (b) 29., 118.125 (2) (0), 146.82 (2) (a) 23.,
subchapter I (title) of chapter 253 [precedes 253.01], subchapter II of chapter
253 [precedes 253.30] and 905.17 of the statutes; relating to: creating a

statewide program to review child deaths and providing a penalty.

‘ y . Analysis by the Legislative Reference Bureau

iV ThlS 1s a preliminary draft. An analysis will be provided in a subsequent version
- of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

J
SECTION 1. 15.197 (15) of the statutes is created to read:

15.197 (15) CHILD DEATH REVIEW COUNCIL. (a) There is created in the
department of health services a child death review council consisting of all of the

following members:
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SECTION 1

1. The secretary of health services or his or her designee.

2. The secretary of children and families or his or her designee.

3. The attorney general or his or her designee.

4. The state superintendent of public instruction or his or her designee.

5. The secretary of transportation or his or her designee.

6. The secretary of natural resources or his or her designee.

7. One or more representatives of one or more federally recognized American
Indian tribes or bands in this state who are appointed by the secretary of health
services.

8. At least 17 other members who have demonstrated a continuing interest in,
or who have expertise that the secretary of health services determines is relevant to,
the problem of unexplained or preventable childhood deaths, appointed by the
secretary of health services. y

SECTION 2. 19.85 (1) (j) of the statutes is created to read:

19.85 (1) (j) Review of a child’s death by the child death review council or by
a recognized local review team, as defined in s. 253.30 (3).

o S \/
SECTION 3. 48.78 (%} (a) @tro.) f the statutes is amended to read:

the contents of any record kept or information received about an individual who is
or was in its care or legal custody, except as provided under s. 48.371, 48.38 (5) (b)
or (d) or (5m) (d), 48.396 (3) (bm) or (c) 1r., 48.432, 48.433, 48.48 (17) (bm), 48.57 (2m),
48.93, 48.981 (7), 253.36, 938.396 (2m) (c¢) 1r., 938.51, or 938.78 or by order of the
court.

SECTION 4. 48.981 (7) (a) 15. of the statutes is émended to read:
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1 48.981 (7) (a) 15. A child-fatality recognized local review team recognized-by

2

3

4 as defined in s. 253.30 (3), or the child death review councﬂ

/’:*NOTE Iw dl(i :(:E :nake :: change here because this provision specifically
/ " references the definition in s. 253.30 (3) to avoid any misinterpretation, and under our
drafting standards we try to have the term used in one place precisely match the referen e
hl e., “recognized local review team” is what is used in s. 253.30 (3)). e

5 SEcCTION 5. 51.30 (4) (b) 29. of the statut®s is created to read

6 51.30 (4) (b) 29. To an authorized member of the child death review council or

7 of a recognized local review team, as defined in s. 253.30 (3), upon an oral or written

8 request from that person, if the individual is a deceased child whose death is the

9 subject of review under subch. II of the ch. 253 and the individual’s treatment records
10 are relevant, as determined by the member, to the review of that death. A custodian
11 of treatment records may initiate contact with the child death review council or a
12 recognized local review team to inform the council or team of treatment records of
13 a deceased child that may be relevant to the completion of a review of a child’s death
14 under subch. IT of ch. 253. The recipient of any treatment records released under this
15 subdivision shall keep the records confidential, except that a member of a recognized
16 local review team may share records released under this subdivision with the other
17 members of that team, with another recognized local review team conducting a
18 review of that child’s death, or with the child death review council.

/& 19 SECTION 6. 118.125 (2) (o) of the statutes 1% created to read:

118.125 (2) (o) Upon the written consent of an adult pupil or the parent or

guardian of a minor pupil or to comply with a court order, the school district clerk or
22 his or her designee shall make available to a recognized local review team, as defined

23 in s. 253.30 (3), or the child death review council pupil records requested by the team
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SECTION 6
or council if the pupil records involve or are relevant to, as determined by the team
or council, the review of a child’s death under subch. II of ch. 253.

SECTION 7. 146.82 (2) (a) 23. of the statutes li/s created to read:

146.82 (2) (a) 23. To the child death review council or a recognized local review
team, as defined in s. 253.30 (3), for the purpose of reviewing the death of a child.

SECTION 8. Subchapter I (title) of chapter 253 [precedes 253.01] of the statutes
18 created to read:

CHAPTER 253
SUBCHAPTER 1
MATERNAL AND CHILD HEALTH

SECTION 9. 253.01 of the statutes is amended tof‘ead:

253.01 Definition. In this ehapter subchapter, “division” means the division
within the department that has primary responsibility for health issues.

SECTION 10. Subchapter II of chapter 253 [precedes 253.30] of the statutes is
created to read:

CHAPTER 253
SUBCHAPTER II
CHILD DEATH REVIEWS

253.30 Definitions. In this subchapter:

(1) “Child” means an individual under the age of 18.

(2) “Council” means the child death review council.

(3) “Recognized local review team” means a local review team under s. 253.33
that is recognized by the department under s. 253.31 (1) (e) 1.

253.31 Child death review program. (1) The department shall develop and

maintain a statewide program to review the deaths of children in this state for the
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purpose of reducing preventable childhood deaths. The department shall develop
the program to include the council and recognized local review teams. Under the
program, the department shall do all of the following:

(a) Provide professional and administrative support to the council.

(b) Collect data that pertains to childhood deaths, including by entering into
data-sharing agreements with other state agencies that collect similar data.

(¢) Cooperate with other state agencies to develop and implement programs

e policies
and o prevent the deaths of children in this state.

(d) After considering any recommendations received from the council, provide
information to the public about the risk factors for and circumstances surrounding
childhood deaths in this state and about specific strategies to prevent childhood
deaths.

(e) After considering any recommendations received from the council, assist
local review teams, including by doing all of the following:

o PM’?}(UE&(’ grent x“g o

pobical g
1. Recognizing local review teams[ %"‘”W.wj apphi cotipng under S 35’5.‘/'33

2. Facilitating the formation of individual local review teams.

3. Providing assistance with training and data collection procedures.

4. Adopting standards and protocols for recognized local review teams.

5. Creating forms and tools for child death reviews.

(2) The department may enter into a contract with an entity to perform any of
the department’s duties under this section.

253.32 Child death review council. (1) The council shall do all of the

following:

(a) Collect and review data pertaining to child deaths that occur in this state.

Mg AN
' J
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(b) Review an individual child’s death upon a request from a recognized local
review team.

(¢) Identify trends in childhood deaths in this state, and make
recommendations to the legislature and applicable state agencies related to
interventions to prevent childhood deaths, including any necessary state resources
that are required to implement the recommended interventions.

(d) Make recommendations to the legislature, the department, and any other
state agency on matters related to unexpected or unexplained deaths among
children.

(e) Make recommendations to the department for doing all of the following:

1. Assisting recognized local review teams.

2. Establishing criteria and a process for recognizing local review teams.

() Make information available to the public about the council and the council’s
role in public policy related to preventing childhood deaths.

(g) By March 1, 2015, and biennially thereafter, prepare and submit to the
governor and the chief clerk of each house of the legislature, for distribution to the
legislature under s. 13.172 (2), a report on the data collected by the council on the
causes of childhood deaths in this state. The council shall include in the report any
policy recommendations that result from compiling the data for the report.

(2) The council may review an individual child’s death when no review is
conducted by a recognized local review team under s. 253.35 (1) or (2).

253.33 Local rev:u?wﬁtegggs% f‘l( }{)?sl irev1ew team may apply for recognition
by the departmen( A recognized local review team shall do all of the following:

(1) Follow and apply the standards and protocols for child death reviews that

are established by the department.
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(2) Review the deaths of children as provided under 253.35.

(3) Enter data collected in connection with the review of a child’s death into a
state—designated case reporting system, as required by the department.

(4) Identify trends in childhood deaths in the geographical area for which the
team is recognized and work with local organizations to make recommendations
related to interventions to prevent childhood deaths, including descriptions of any
necessary local resources that are required to implement the recommended
interventions.

(5) Share information with other recognized local review teams, as provided
in the standards and protocols adopted by the department.

253.35 Child death reviews by local review teams. (1) (a) Except as
provided in par. (b) and sub. (2), a recognized local review team shall review the

deaths of children that occur in the geographical area for which the team is

4 1 [ s
. a((o(g,go"aai ‘*’b %AQ (;;‘T‘Cw\(jp/gi 5 (‘wﬂj&, P(U‘tzq?( (7%3 a{*{;!? if%g Lv; M‘{» {i‘éﬁ‘&('\é"‘*““‘d’“';
recogmzed{ 4

S At

However, because this language still requires the team to review the deaths of children
that occur in the team’s area, this could still be interpreted to essentially mean the same /
thing. If your intent is to allow the team the latitude to review only certain deaths, you /

\may want to change the word “shall” here to “may. L

3
i)

(b) A recognized local review team shall request review of a child’s death by the
council when required by the standards ;g/ﬁ’gr(fi;iols established by the department.
(2) Ifno local review team is recognized by the department for the geographical
area in which a child dies, or if the recognized local review team for the geographical
area in which a child dies so requests in lieu of conducting its own review, a
recognized local review team may review the death of a child that occurs outside of

the geographical area for which the team is recognized in any of the following

circumstances:

“+NOTE: [ have made the requested' éﬁange herg,’ déléﬁng t}ing:;ai’a‘““’ém
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e et st L2

***‘NOTE I modlﬁed this so that it’s clear that the other review team would be
conducting the review in lieu of one by the team for the geographical area in which the
child died, and I added a cross-reference to this provision in sub. (1) (a) because this is

an exception to the requirement that a local review team review the deaths of children ~ /
that occur in its geographicalarea. - R

e

(a) An incident that substantially contributed to the death of the child occurred

in the geographical area for which the team is recognized.

(b) Before his or her death, the child resided in the geographical area for which

the team is recognized.
& )
253.36 Child death reviews; records. (1) Except as provided in sub.@g&

v*‘ =18

10
11
12
13

14

15
16
17

18

upon receiving an oral or written request for access to or copies of information@
records related to a child who is the subject of a review under this subchapter from

the council or a representative of a recognized local review team, a person shall
get

provide the requested mformatlon@ records to the council or recognized local

e

P H R oy, ’
f/‘:”'f";}( paater sy so e tdk a0 {‘(ﬁ%{ O{: Fﬁ"e Af)“.: A

. of H
review teamg© He oo a- *("ff’ ‘

B e i ot st T

" (2) Notw1thstand1ng S. 69 21 or any other state law to the contrary, any state B

/or local agency, board, commission, committee, council, department, or public body

{ corporate and politic that receives a request under sub. (1) shall release the

\ requested records to the council or recognized local review team.

|

| ++NOTE: We should eliminate this provision and instead place provisions in ss.
69.20 and 69.21, stats., as needed, to allow the child death review teams to have access
to whatever vital records and vital records information might be needed. Let me know
if you would like to discuss this further.

é If the teams will need access to confidential materials other than those already
A addressed in the bill, we should address those materials specifically rather than
. _incl 1nclud1ng this catch-all provision.

~~~~~~ e e e e e

k’g Z {\ A laW enforcement agency may withhold investigative information or

records requested under sub. (1) if the release of the information or records would
interfere with a pending proceeding or investigation related to a criminal matter, a

delinquency matter under ch. 938, a juvenile in need of protective services under ch.
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s

938, a child or unborn child in ne,éd of protection or services under ch. 48, or an issue
!

of child protection under ch. 48r Tg; Sld
i ;‘5

253.37 Child death revwws, confidentiality. (1) Except as provided 1n@A /]

2

\./

‘gand s. 51.30 (4) (b) 29. 1r;f0rmat1on and records acquired by the council or a
recognized local review teamﬁgre confidential and not open to public inspection or
copying under s. 19.35 (1). Members of the council or a recognized local review team
and any person who attends a child death review or presents information to the
council or a recognized local review team related to a child death review shall keep
all information presented in connection with the child death review and any opinions
formed as a result of the child death review confidential.

(2) A member of a recognized local review team may share information
disclosed to the recognized local review team with another recognized local review
team conducting a review of that child’s death or with the child death review council.
I g

U person who intentionally violates this section may be fined not more than

. . ;g/‘, ore i 5@, RS Ji\“n &t
$1,000 or imprisoned not more than 6 months, or both. o =~ Lo @

ST g L M

253.38 Child death reviews; actions and pro i edingsI (1) UsE orF
INFORMATION IN COURT AND ADMINISTRATIVE PROCEEDINGS. é information and(if};z/
records; acqulreaim;ﬁéﬁé ;;ér;; ZI‘&I ch11d death review by a recognized local review
team or the council are not subject to discovery or subpoena in a civil or criminal
action or an administrative proceeding and are not admissible as evidence during the
course of a civil or criminal action or an administrative proceeding.

(2) ImMUNITY. Any person participating in a child death review under this
subchapter is immune from any civil or criminal liability for any good faith act or
omission in connection with that participation. The immunity granted under this

subsection applies to persons conducting the child death review as well as persons

{'3 <,4 ‘«;)}é
Vv
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providing information or records pursuant to the child death review. For the purpose
of any civil or criminal action, any person participating in a child death review under
this subchapter is presumed to be acting in good faith.

SECTION 11. 905.17 of the statutes is created to read:

905.17 Child death review participant privilege. (1) DEFINITION. In this
section, “person participating in a child death review” means any person conducting
a child death review under subch. IT of ch. 253 and any person providing information
or records in connection with a child death review under subch. II of ch. 253.

(2) GENERAL RULE OF PRIVILEGE. A person participating in a child death review
has a privilege to refuse to disclose and to prevent any other person from disclosing

/a, A s I
any information: provided or obtained or opinions formed or offered in the course of

A
a child death review.
(3) WHO MAY CLAIM THE PRIVILEGE. Any person participating in a child death
review may claim the privilege. e chon
(4) ExcepTiON. There is no privilege under thi@;or information obtained
independent of a child death review or information that is available for public

inspection or copying under s. 19.35 (1).

(END)

D,N

1o
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INSERT ANALYSIS

This bill generally provides for the establishment of/a child death review
program within the Department of Health Services (DHS), Ja Child Death Review
Council (council), and local review teams to conduct child death reviews. Specifically,
the bill does all of the following:

Child death review program o er;(ated by DHS

state agencies to develop and implement programs and @ d to prevent child

eaths)this state; and {}) after considering any recommendations of the council,
provide certain information to the public about childhood deaths. The bill also
requires DHS, after considering any recommendations received from the council, to
assist local child death review teams in various ways, including by adopting

standards and protocols for use by the recognized local review teams. The bill allows
DHS to enter into a contract to perform its duties under the statewide program.

Child Death Review Cou “ﬁgél [ At
nc11 withi

The bill establishes|t n DHS, which must consist of a%pomtees
from various state agen ies! jone or/more representatives of federally recognized
American Indian tribes*jand at leaét 17 other members who have demonstrated a

continuing interest in the problem of unexplamgi or preventable childhood deaths. 9}
The bill requires the council to: @) collect and review data pertaining to child dea

@mmm identify trends in chilghood deaths in this sta’ce@;atl}z’gL
certain reports and recommendations to the fZovernor, the legislé/ture, DHS, and

. applicable state agencies related to intervéntions to prevent childhood deaths,
‘ﬁ‘\ HQ matters related to unexpected or unexplained deaths among children, and data
“~_collected by the council and the council’s policy recommendations following from that
Make recommendat1ons to DHS regarding assisting local review teams and
establishing criteria and a prdcess for recognizing local child death review teams;
make information available to the public about the council and the council’s
AN ' role in public policy related to preventing childhood deaths. —

_%/) The bill requires the council to review an individual child’s death upon a request
from a local child death review team recognized by DHS and also allows the council
to review an individual child’s death when ho review is conducted by a recognized

local review team. feC
Local child death review teams (eqies

The bill to recognize local child death review teams for particular
geographical areas in this state and requires local review teams so recognized to
review the deaths of children that occur in the geographical area for which the team
is recognized, except that the bill: 1) requires a recognized local review team to
request that the council instead review a child’s death when required by the
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g ook

v
><standards protocols established by DHS‘and 2) allows a recognized local review

g

1N
.

t

£

team to review the death of a child that occurs outside of the geographical area for
which the team is recognized under certain circumstances. \ 2

The bill requires recognized local review teams to: f) follow and apply the
standards and protocols established by DHS for child death reviews; B) enter data
collected in connection with the review of a child’s death into a state—designated case

reporting system; ) identify trends in childhood deaths in the geographical area for

which the team is recognized and work with local organizations to make
recommendations related to interventions to prevent childhood deaths; and @) share
information with other recognized local review teams. L{

Records, confidentiality, and immunity

The bill allows the council or a recognized local review team, subject to certain
restrictions under the bill and current law, to obtain various types of records that are
otherwise not generally subject to disclosure under current law, including mental
health records, records in the possession of children’s services agencies, court records
of children and juveniles, reports of suspected child abuse or neglect, school records
relating to individual pupils, health records, and certain vital records information.

The bill contains the following provisions with respect to confidentiality:

1. The bill provides that reviews of child deaths by the coungil or a recognized
local review team may be conducted in closed session under the%;n eetings kaw.

2. The bill provides that information and records acquired by the council or a

recognized local review team are confidential and not open to public inspection or
copying under the ublic%rds aw from a recognized local review team or the
council. The bill requires all information presented in connection with the child
death review and any opinions formed as a result of the child death review to be kept
confidential, except for informatign shared between local review teams and local
review teams and the counci aﬂ&'ﬁrovides for a criminal penalty for any person who
violates the confidentiality provision. \

3. The bill creates a privflege in the rules of evidence for persons who
participate in a child death review. Under the privilege, a person who participates
in a child death review may refuse to disclose and to prevent any other person from
disclosing any information provided or obtained or opinions formed or offered in the
course of a child death review, except for i@ information obtained independent of a
child death review or information that is available for public inspection or copying
under theﬂblic cords Faw. Any person participating in a child death review may
claim the privilege. Information for which the privilege is validly claimed may not
be used in court or administrative proceedings. b

Finally, the bill provides that any person participgting liiég‘,_ghild death review

%n/de_l;th.e‘pmﬂs@&ﬁl)ted in the bill, including both,persongjconducting the child
(A ~death review as well asyperson§ providing information or records, is immune from

any civil or criminal liability for any good faith act or omission in connection with that
participation.

Because this bill creates a new crime or revises a penalty for an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
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report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted.
For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.
INSERT 2-16

SECTION 1. 48.396 (1) of the statutes is am(élded to read:

48.396 (1) Law enforcement officers’ records of children shall be kept separate
from records of adults. Law enforcement officers’ records of the adult expectant
mothers of unborn children shall be kept separate from records of other adults. Law
enforcement officers’ records of children and the adult expectant mothers of unborn
children shall not be open to inspection or their contents disclosed except under sub.

v
(1b), (1d), (5), or (6) or s. 48.293 ex, 253.36, or 938.396 (2m) (c) 1p. or by order of the

court. This subsection does not apply to the representatives of newspapers or other
reporters of news who wish to obtain information for the purpose of reporting news
without revealing the identity of the child or adult expectant mother involved, to the
confidential exchange of information between the police and officials of the public or
private school attended by the child or other law enforcement or social welfare
agencies, or to children 10 years of age or older who are subject to the jurisdiction of
the court of criminal jurisdiction. A public school official who obtains information
under this subsection shall keep the information confidential as required under s.
118.125, and a private school official who obtains information under this subsection
shall keep the information confidential in the same manner as is required of a public
school official under s. 118.125. This subsection does not apply to the confidential
exchange of information between the police and officials of the tribal school attended
by the child if the police determine that enforceable protections are provided by a

tribal school policy or tribal law that requires tribal school officials to keep the
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1 information confidential in a manner at least as stringent as is required of a public
2 school official under s. 118.125. A law enforcement agency that obtains information
3 under this subsection shall keep the information confidential as required under this
4 subsection and s. 938.396 (1) (a). A social welfare agency that obtains information
5 under this subsection shall keep the information confidential as required under ss.
6 48.78 and 938.78.
15 T LS 0 T TS0 D S5 S 5 e 0 s 130 0
80, 191, 205, 252, 292; 1999 a. 32, 89; 2003 a. 82: 2005 a. 344, 434; 2005 a. 443 5. 265; 2007 a. 20 5. 9121 (6) (a): 204, 97; 2009 a. 302, 338; 2011 a. 270.
7 SECTION 2. 48.396 (2) (a) of the statutes is amended to read:
8 48.396 (2) (a) Records of the court assigned to exercise jurisdiction under this
9 chapter and ch. 938 and of courts exercising jurisdiction under s. 48.16 shall be
10 entered in books or deposited in files kept for that purpose only. Those records shall
11 not be open to inspection or their contents disclosed except by order of the court
12 assigned to exercise jurisdiction under this chapter and ch. 938 or as required or
13 permitted un(li/er this subsection, sub. (3) (b) or (¢) 1g., Im., or 1r. or (6), or s. 48.375
14 (7) (e) or 253.36.

History: 1971 c. 278; 1977 ¢. 354 5. 47; 1977 ¢. 449; Stats. 1977 5. 48.396; 1979 ¢. 300; 1979 c. 333 5. 5; 1983 a. 74 5. 32; 1983 a. 487, 538; 1985 a. 311, 332; 1987 a. 27,
180, 403: 1989 a. 31, 107, 145: 1991 a. 39, 263; 1993 a. 98, 195, 228, 334, 479, 491; 1995 a. 27 ss. 2479 t0 2480m, 9126 (19); 1995 a. 77, 173, 275, 352, 440, 448; 1997 a. 35,
80, 191, 205, 252, 292: 1999 a. 32, 89; 2003 a. 82; 2005 a. 344, 434; 2005 a. 443 5. 265; 2007 a. 20 . 9121 (6) (a); 2007 a. 97; 2009 a. 302, 338; 2011 a. 270.

INSERT 3-18
15. SEcTION 3. 69.20 (3) (b) 6. of the statutes is léreate to read:
16 69.20 (8) (b) 6. The information will be used bygchilde;l/eath review ‘c/ouncil or
17 a recognized local review team, as defined in s. 253.30 (3), for the purpose of
18 reviewing the death of a child.

INSERT 4-5

v
19 SECTION 4. 227.01 (13) (uv) of the statutes is created to read:
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2 under s. 253.31 (1) (e) 4.
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g~ Adopts P
227.01 (13) (uv) @ standards and protocols@)pted by the department of

INSERT 8-10

v

(a) Law enforcement officers’ records of children, as provided in s. 48.396 (1).

N ((\U{ v
(b) Law enforcement or s of juveniles, as provided in s. 938.396 (1).

(¢) Records of a court assigned to exercise jurisdiction under s. 48?16 and chs.
48 and 938:/as provided in s. 48.396 (;). o

(d) Records of a court assigned to exercise jurisdiction under s. 938.17 (2) and
chs. 45/ and 9381,/ as provided in s. 938.396%2).

(e) Records or information about an indivti/dual who is or was in the care or legal
custody of an agency, as defined in s. 48.78 (1), as provided in s. 48.’%.

(f) Records or information about an individual who is or was in the care or legal
%

r
custody of an agency, as defined in s. 938.78 (1), as provided in s. 938.78.

INSERT 9-14
"2
(3) Subsection (1) does not affect any person’s right to copy or inspect records
v\

in the custody of any person otherjthe council or a recognized local review team.
(4) A person who attends a child death review or presents information to the
council or a recognized local review team is not prohibited under sub. (ll/) from
disclosing or sharing information or records obtained independently of the child
death review or in accordance with his or her official job duties as a governmental

employee or agent, if that disclosure is otherwise lawfully permitted.

INSERT 10-17

SECTION 5. 938.396 (1) (a) of the statutes is amended to read:
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1 938.396 (1) (a) Confidentiality. Law enforcement agency records of juveniles

2 shall be kept separate from records of adults. Law enforcement agency records of

3 juveniles may not be open to inspection or their contents disclosed except under par.
v’

4 (b) or (¢), sub. (1j), (2m) (¢) 1p., or (10), or s. 253.36 or 938.293 or by order of the court.

History: 1995a.27 5. 9126 (19): 1995 a. 77, 352, 440, 448: 1997 a. 27, 35, 80, 95, 181, 205, 252, 258, 281; 1599 a. 9, 32, 89; 2001 a. 95; 2003 a. 82, 292; 2005 a. 344, 434;
2005 a. 443 5. 265; 2007 a. 20 ss. 3826 to 3827, 9121 (6) (a); 2007 a. 97; 2009 a. 302, 309, 338; 2011 a. 35. 165, 260, 270; 5. 35A1ztwi'recxion in (2g) () (title}.

SECTION 6. 938.396 (2) of the statutes is amended to read:
6 938.396 (2) COURT RECORDS; CONFIDENTIALITY. Records of the court assigned to
7 exercise jurisdiction under this chapter and ch. 48 and of municipal courts exercising

8 jurisdiction under s. 938.17 (2) shall be entered in books or deposited in files kept for

9 that purpose only. Those records shall not be open to inspection or their contents
10 disclosed except by order of the court assigned to exercise jurisdiction under this
11 chapter and ch. 48 or as required or permitted under sub. (2g), (2m) (b) or (¢c), or (10)
12 or s, 253.?6.

History: 1995 a.27 5. 9126 (19); 1995 a. 77, 352, 440, 448; 1997 a. 27, 35, 80, 95, 181, 205, 252, 258, 281; 1999 a. 9, 32, 89; 2001 a. 95; 2003 a. 82, 292; 2005 a. 344, 434;
2005 a. 443 5. 265; 2007 a. 20 ss. 3826 to 3827, 9121 (6) (a); 2007 a. 97; 2009 a. 302, 309, 338; 2011 a. 35, 165, , 270; 5. 35.17 correction in (2g) (n) (title).

13 SECTION 7. 938.78 (2) (a) of the statutes is amended to read:

14 938.78 (2) (a) No agency may make available for inspection or disclose the
15 contents of any record kept or information received about an individual who is or was
16 in its care or legal custody, except as provided under sub. (3) or s. 48.396 (3) (bm) or

v
17 (¢) 1r., 253.36, 938.371, 938.38 (5) (b) or (d) or (5m) (d), 938.396 (2m) (c) 1r., 938.51,
18 or 938.57 (2m) or by order of the court.

History: 1995 a. 27 5. 9126 (19); 1995 a. 77, 230, 352; 1997 a. 205, 207, 283; 1999 a. 9; 2001 a. 38, 59, 109; 2003 a. 292, 321; 2005 . 25, 277, 293. 344, 406, 434; 2007
a. 20 ss. 3834, 9121 (6) (a); 2007 a. 97; 2009 a. 79, 302, 338; 2011 a. 32, 270; 2013 a. 20.
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For clarity, I made the following addi\tional changes:

1. I provided in s. 253.31 (1) ‘(é) /&hat DHS must recognize local review teams for
particular geographical areas in this state, in accordance with other provisions in the

bill. Y

2. T added a provision in chapter 227, stats., specifically providing that the policies and
procedures adopted by DHS need not be promulgated as administrative rules.

3. I provided that only information and xﬁords acquired by a child death review team
or the Child Death Review Council in connection with a child death review are
confidential. Other records, such as administrative records, that are unrelated to child
death reviews would not be subject to this confidentiality provision.

Are these changes OK?
v

Regarding vital records, I created an exception in this version to s. 69.20 (3) (b), stats.,
to allow the Child Death Review Council and local review teams to, by use of a written
agreement specifying the conditions under which the information will be used, obtain
information that is otherwise non?iisclosable under s. 69.20 (2) (a‘sl, stats., including
information designated as being collected for statistical or medical and statistical use
only, certain birth certificates, and certain fact—of—death information in death
certificates. Otherwise, current law should already allow for the council and teams to
obtain uncertified copies of vital records. Let me know if this is insufficient to
accomplish your intent. Let me know if you think you need anything else regarding
access to vital records. s and

Regarding records relat¢d to children, the bill now includes l/provisions allowing for
access to records under gs. 48.396 (1Y (law epforcement child records), 48.396 (2) (court
records relating to childen under chapter 48),48.78 (child \yelfare agency records) and
the juvenile justice counte‘x/'parts ss. 938.396 (1), 938.396 (2), and 938.78. Note that
current law, ss. 48.396 (5)and 938.396 (1j), %tats., contains some specific provisions

governing access to records requests denied under ss. 48.396 (1)"and 938.396 (1),LEtats.

Regarding police reports, law enforcement agency investigation records, and other
death investigation reports, I did not specifically include these in the bill because they
are already public records under Wisconsin’s Public Records law. Generally, these
materials are available to anyone, subject to a common law balancing test that weighs
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the presumption in favor of access agdinst governmental interests in secrecy, which
may include interests relating to crimef detection or investigation. A notable exception
to this applies to materials in the posgssion of a district attorney’s office, which are
generally not accessible until the conclusion of a pending prosecution. Let me know
if you think you would like to include provisions that would allow access beyond what
would be allowed under the Public Records Law, or if you want to discuss thii/ further.

J/ v
Please review the additional language added to s. 253.37 (see subs. (3) and (4)). Do
these accomplish the intent?

Regarding s. 253.38 (1\{in the bill - I left this provision in as you requested but, as we
discussed, I added a cross—reference to s. 905.17 to make it clear that these two

provisions are talking about the same thing.jl_ think thi§ also mw
@ading s. 253.38 (1) %hat the exceptionin. 905.17 (4) applies{ I also modified the

Tanguage in ss. 253.38 (1) and 905 17 slightly just to harmonize the two.

(if any further changes are needed.

Michael Duchek

Legislative Attorney

Phone: (608) 266-0130

E-mail: michael.duchek@legis.wisconsin.gov
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DRAFTER’S NOTE LRB-1867/1dn
FROM THE MEDkjfrs
LEGISLATIVE REFERENCE BUREAU

November 15, 2013

For clarity, I made the following additional changes:

1. I provided in s. 253.31 (1) (e) 1. that DHS must recognize local review teams for
particular geographical areas in this state, in accordance with other provisions in the
bill.

2. T added a provision in chapter 227, stats., specifically providing that the policies and
procedures adopted by DHS need not be promulgated as administrative rules.

3. I provided that only information and records acquired by a child death review team
or the Child Death Review Council in connection with a child death review are
confidential. Other records, such as administrative records, that are unrelated to child
death reviews would not be subject to this confidentiality provision.

Are these changes OK?

Regarding vital records, I created an exception in this version to s. 69.20 (3) (b), stats.,
to allow the Child Death Review Council and local review teams to, by use of a written
agreement specifying the conditions under which the information will be used, obtain
information that is otherwise nondisclosable under s. 69.20 (2) (a), stats., including
information designated as being collected for statistical or medical and statistical use
only, certain birth certificates, and certain fact—of-death information in death
certificates. Otherwise, current law should already allow for the council and teams to
obtain uncertified copies of vital records. Let me know if this is insufficient to
accomplish your intent. Let me know if you think you need anything else regarding
access to vital records.

Regarding records related to children, the bill now includes provisions allowing for
access to records under ss. 48.396 (1) (law enforcement child records), 48.396 (2) (court
records relating to children under chapter 48), and 48.78 (child welfare agency records)
and the juvenile justice counterparts ss. 938.396 (1), 938.396 (2), and 938.78. Note that
current law, ss. 48.396 (5) and 938.396 (1j), stats., contains some specific provisions
governing access to records requests denied under ss. 48.396 (1) and 938.396 (1), stats.

Regarding police reports, law enforcement agency investigation records, and other
death investigation reports, I did not specifically include these in the bill because they
are already public records under Wisconsin’s Public Records law. Generally, these
materials are available to anyone, subject to a common law balancing test that weighs
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the presumption in favor of access against governmental interests in secrecy, which
may include interests relating to crime detection or investigation. A notable exception
to this applies to materials in the possession of a district attorney’s office, which are
generally not accessible until the conclusion of a pending prosecution. Let me know
if you think you would like to include provisions that would allow access beyond what
would be allowed under the Public Records Law, or if you want to discuss this further.

Please review the additional language added to s. 253.37 (see subs. (3) and (4)). Do
these accomplish the intent?

Regarding s. 253.38 (1) in the bill - I left this provision in as you requested but, as we
discussed, I added a cross-reference to s. 905.17 to make it clear that these two
provisions are talking about the same thing. I also modified the language in ss. 253.38
(1) and 905.17 slightly just to harmonize the two. With your permission, I discussed
these provisions further with Anne Sappenfield at Leg. Council. Itold her I would send
her my analysis of the issue and ask Michelle to send her a copy of the bill. She said
she would take a look at it and I can then follow up with her once she has had the chance
to do so.

Michael Duchek

Legislative Attorney

Phone: (608) 266-0130

E-mail: michael.duchek@legis.wisconsin.gov




Duchek, Michael

From: Merdler, Michelle

Sent: Friday, November 15, 2013 11:13 AM
To: Duchek, Michael

Subject: Re: CDR draft

Mike,

That sounds great, and please do talk to Anne. I have chatted with her previously about the draft and school
records. She said to feel free to contact her with any further questions.

Thanks!
Michelle

Connected by Motorola

"Duchek, Michael" <Michael. Duchek(@legis.wisconsin.gov> wrote:

Michelle,

The CDR draft is in our editing room and | hope to have it out to you today. | do still need to run the changes regarding
children’s records by those drafters.

| was also wondering if it would be OK if | could give Anne Sappenfield a call regarding the stuff in the bill relating to
privilege, discovery, and subpoena. | just wanted to see if she could weigh in on it as | know you’ve worked with her
before.

Let me know, thanks,

-Mike




Duchek, Michael

From: Merdler, Michelle

Sent: Friday, November 08, 2013 3:39 PM
To: Duchek, Michael

Subject: RE: CDR Law Enforcement Records
Mike,

You are brilliant! That is perfect, and it takes into consideration their concerns about the clarity of the language
surrounding discovery and subpoena

Best,

Michelle

From: Duchek, Michael

Sent: Friday, November 08, 2013 3:29 PM
To: Merdler, Michelle

Subject: RE: CDR Law Enforcement Records

Michelle,

Regarding #2 below, what do you think about leaving it in, but adding a cross-reference (citation) there to 905.17 so that
someone reading it knows that these are essentially saying the same thing?

-Mike

From: Merdler, Michelle

Sent: Friday, November 08, 2013 3:10 PM
To: Duchek, Michael

Subject: RE: CDR Law Enforcement Records

Mike,
I have included my comments in red. Let me know if they are not clear.

1. In re-reviewing s. 253.37 in the bill, it occurred to me that the provision requires any person to keep anything
shared with a child death review team confidential. This provision could be read to prohibit a person, once he
or she has shared information within his or her own personal knowledge or experience with the council or a local
child death review team, from further disclosing that information, and 1 don’t think that is the intent. | assume
the intent is to simply prohibit people from sharing anything they learn from the child death review, but not
something they already knew and not something that could be learned elsewhere. Should we create an
exception from this provision to foreclose this reading?

I agree with your reasoning here — going over my materials when it comes to confidentiality, it discusses how
team members should agree not to disclose any confidential information acquired at the review, except
within the mandates of their agencies responsibilities. Thus, the intent is to keep people from sharing the
sensitive information they learn/discuss at the meeting not the information they already knew due to
personal knowledge/job.

2. Inre-reviewings. 253.38 in the bill, it appears that this provision, which says that child death review information
are not subject to discovery or subpoena, is essentially is duplicative with s. 905.17 in the bill. Section 905.17, by

1




creating a privilege, means that child death review information and opinions cannot be used in court. Chapter
804, stats., addresses discovery, with s. 804.01 (2) (a), stats., addressing the scope of discovery and providing that privileged
matters are not subject to discovery. See also s. 804.09 (1), stats.. which governs the production of documents and
electronically stored information and is subject to 5. 804.01 (2) (a) and provides that privileged materials cannot be required
to be produced. Section 911.01, stats., governs the applicability of the privileges in chapter 905, and provides that the
privileges apply at all stages of all actions, cases and proceedings. In addition, under s. 227.45 (1), the rules of privilege
should apply to administrative proceedings as well. Therefore, I would recommend simply taking out s. 253.38 (1) (but
we can leave in s. 253.38 (2)).

I see what you are saying here with the two sections being duplicative, however, | feel that everyone involved
would prefer to have both sections remain. They have concerns that it would not be clear to everyone if
253.38 is removed. So please leave both sections in.

3. The bill does not include records related to adoption proceedings under s. 48.93., stats. Let me know if they
would like access to these as well.
In all my discussions with them, adoption proceeding records have never come up, and | think we should go
with the records we have currently included or plan to include in the draft. | think it is more important that
we cover the basics — which we have done.

Thank you!

Michelle Merdler

From: Duchek, Michael

Sent: Friday, November 08, 2013 2:18 PM
To: Merdler, Michelle

Subject: RE: CDR Law Enforcement Records

Michelle,

Since | know you want an introducible draft, | thought I’d share a few other things before we get it out to you that |
might suggest addressing:

1. Inre-reviewings. 253.37 in the bill, it occurred to me that the provision requires any person to keep anything
shared with a child death review team confidential. This provision could be read to prohibit a person, once he
or she has shared information within his or her own personal knowledge or experience with the council or a local
child death review team, from further disclosing that information, and | don’t think that is the intent. | assume
the intent is to simply prohibit people from sharing anything they learn from the child death review, but not
something they already knew and not something that could be learned elsewhere. Should we create an
exception from this provision to foreclose this reading?

2. Inre-reviewing s. 253.38 in the bill, it appears that this provision, which says that child death review information
are not subject to discovery or subpoena, is essentially is duplicative with s. 905.17 in the bill. Section 905.17, by

creating a privilege, means that child death review information and opinions cannot be used in court. Chapter
804, stats., addresses discovery, with s. 804.01 (2) (a). stats., addressing the scope of discovery and providing that privileged
matters are not subject to discovery. See also s. 804.09 (1), stats., which governs the production of documents and
electronically stored information and is subject to s. 804.01 (2) (a) and provides that privileged materials cannot be required
to be produced. Section 911.01, stats., governs the applicability of the privileges in chapter 905, and provides that the
privileges apply at all stages of all actions, cases and proceedings. In addition, under s. 227.45 (1), the rules of privilege
should apply to administrative proceedings as well. Therefore, I would recommend simply taking out s. 253.38 (1) (but
we can leave in s. 253.38 (2)).

3. The bill does not include records related to adoption proceedings under s. 48.93,, stats. Let me know if they
would like access to these as well.




Thanks,

-Mike

From: Merdler, Michelle

Sent: Friday, November 08, 2013 10:27 AM
To: Duchek, Michael

Subject: RE: CDR Law Enforcement Records
Mike,

That sounds excellent!

Have a great weekend,

Michelle

From: Duchek, Michael

Sent: Friday, November 08, 2013 10:21 AM
To: Merdler, Michelle

Subject: RE: CDR Law Enforcement Records
Sorry Michelle,

Yes, it was helpful.

I am planning on working with the drafters who draft with children regarding access to records regarding children.

As for other law enforcement records, these are already available under the Public Records Law subject to a balancing
test that considers, for example, ongoing criminal investigations. So | think that is probably enough without anything in
the draft, but | will include a drafter’s note to explain things in a bit more detail. Does that sound OK? Otherwise yes we
can try to have it done by the end of next week but | will let you know if that’s not possible.

-Mike

From: Merdler, Michelle

Sent: Friday, November 08, 2013 10:16 AM
To: Duchek, Michael

Subject: RE: CDR Law Enforcement Records
Mike,

Was the below list helpful? Also, | am wondering what your anticipated timeframe is for making these final

changes. Our office is hopeful that the changes could be done by the end of next week, however, please let me know if
that will not be possible. We certainly understand that you are busy and may not be able to get everything done!
Thanks!

Michelle

Michelle Merdler




Office of Senator Luther Olsen

14" Senate District
Michelle.Merdler@legis.wisconsin.gov
608-266-0751

Senator Olsen on Facebook

From: Merdler, Michelle

Sent: Wednesday, November 06, 2013 4:17 PM
To: Duchek, Michael

Subject: CDR Law Enforcement Records

Mike,
This is what | have for a list of law enforcement records. | am hoping that it will be helpfull

Police report of the incident/law enforcement agency investigation records.

Death investigation reports including blood alcohol and or drug concentration, scene reports and photos,
interviews with families/caretakers and witnesses.

Also, information on prior criminal activity/criminal history (criminal/juvenile records), parole and probation
information and records, and autopsy reports.

Finally, they are fine with including saying something along the lines of “As long as the release of such records
will not jeopardize an ongoing criminal investigation or proceeding”.

Let me know what you think!
Have a good night,

Michelle

Michelle Merdler

Office of Senator Luther Olsen

14" Senate District
Michelle.Merdler@legis.wisconsin.gov
608-266-0751

Senator Olsen on Facebook




Duchek, Michael

From: Merdtler, Michelle

Sent: Friday, November 08, 2013 10:27 AM
To: Duchek, Michael

Subject: RE: CDR Law Enforcement Records
Mike,

That sounds excellent!
Have a great weekend,

Michelle

From: Duchek, Michael

Sent: Friday, November 08, 2013 10:21 AM
To: Merdler, Michelle

Subject: RE: CDR Law Enforcement Records

Sorry Michelle,
Yes, it was helpful.
| am planning on working with the drafters who draft with children regarding access to records regarding children.

As for other law enforcement records, these are already available under the Public Records Law subject to a balancing
test that considers, for example, ongoing criminal investigations. So I think that is probably enough without anything in
the draft, but | will include a drafter’s note to explain things in a bit more detail. Does that sound OK? Otherwise yes we
can try to have it done by the end of next week but I will let you know if that’s not possible.

-Mike

From: Merdler, Michelle

Sent: Friday, November 08, 2013 10:16 AM
To: Duchek, Michael

Subject: RE: CDR Law Enforcement Records

Mike,

Was the below list helpful? Also, | am wondering what your anticipated timeframe is for making these final

changes. Our office is hopeful that the changes could be done by the end of next week, however, please let me know if
that will not be possible. We certainly understand that you are busy and may not be able to get everything done!

Thanks!

Michelle

Michelle Merdler
Office of Senator Luther Olsen
14" Senate District




Michelle.Merdler@legis.wisconsin.gov
608-266-0751
Senator Olsen on Facebook

From: Merdler, Michelle

Sent: Wednesday, November 06, 2013 4:17 PM
To: Duchek, Michael

Subject: CDR Law Enforcement Records

Mike,
This is what | have for a list of law enforcement records. | am hoping that it will be helpful!

Police report of the incident/law enforcement agency investigation records.

Death investigation reports including blood alcohol and or drug concentration, scene reports and photos,
interviews with families/caretakers and witnesses.

Also, information on prior criminal activity/criminal history (criminal/juvenile records), parole and probation
information and records, and autopsy reports.

Finally, they are fine with including saying something along the lines of “As long as the release of such records
will not jeopardize an ongoing criminal investigation or proceeding”.

Let me know what you think!
Have a good night,

Michelle

Michelle Merdler

Office of Senator Luther Olsen

14" Senate District
Michelle.Merdler@legis.wisconsin.gov
608-266-0751

Senator Olsen on Facebook




Duchek, Michael

From: Merdier, Michelle

Sent: Monday, October 28, 2013 3:28 PM
To: Duchek, Michael

Subject: RE: CDR Draft

Mike,

| would like a /1 version, thank you for checking!

Michelle

From: Duchek, Michael

Sent: Monday, October 28, 2013 10:24 AM
To: Merdier, Michelle

Subject: RE: CDR Draft

Michelle,
| will take another look at it, and make the requested changes. Do you want a /1 version then?

-Mike

From: Merdier, Michelle

Sent: Monday, October 28, 2013 9:20 AM
To: Duchek, Michael

Subject: RE: CDR Draft

Mike,
| have two final changes to the CDR draft.

| talked it over with the other individuals involved, and well they would prefer the broad access, they agree that we
should amend the draft to include provisions in 69.20 and 69.21.

Also, on page 7, 253.35, we should leave the word ‘shall’ and add “according to the protocols adopted by the
department” in line 13 after the word ‘deaths. We want teams to review deaths in their areas, but sometimes
deaths due to medical conditions/reasons are not reviewed, and these circumstances will be covered in the
protocols. We feel that this language will allow teams the latitude needed to review most of the deaths in their
area. Please let me know if you disagree.

If you have any questions, please contact me.
Best,

Michelle

Michelle Merdler

Office of Senator Luther Olsen

14" Senate District
Michelle.Merdler@legis.wisconsin.gov




608-266-0751
Senator Qlsen on Facebook

From: Duchek, Michael

Sent: Tuesday, August 20, 2013 3:01 PM
To: Merdler, Michelie

Subject: RE: CDR Draft

Hey Michelle,

S0 s. 69.20 discusses access to certain specific kinds of information in various kinds of vital records and other things like
records indexes, while s. 69.21 discusses access to vital records themselves. Vital records basically includes birth
certificates, death certificates, divorce or annulment records, and records relates to marriages and domestic
partnerships. Basically my recommendation is to figure out what kinds of information or records the CDR teams actually
need access to and address that in the bill specifically, instead of the provision on page 8, line 11. As drafted, it's very
broad and we really try to avoid using phrases like “notwithstanding any other law to the contrary” because it gets hard
to really figure out specifically what the law is if those kinds of phrases are included.

Anyway, my guess is that the CDR teams would want access to death certificates, but would they need access to any
other kind of vital records or certain information therein, etc.?

And is there anything else not already covered in the draft that the CDR teams would need access to {i.e., besides pupil

records, mental health records, reports of abuse, and health records)? If not, then I'd suggest taking out that provision

and simply amending some provisions in chapter 69 to provide the CDR teams with access to whatever they might need
related to vital records.

Does that make sense?

-Mike

From: Merdler, Michelle

Sent: Monday, August 19, 2013 2:44 PM
To: Duchek, Michael

Subject: CDR Draft

Mike,

Thank you for the new copy of the CDR draft. | am hoping that you could further explain your note related to 253.36 (2)
and ss. 69.20 and 69.21 on page 8. Please email or call me when you have time.

Thanks!

Michelle Merdler

Office of Senator Luther Olsen

14" Senate District
Michelle.Merdler@legis.wisconsin.gov
608-266-0751

Senator Olsen on Facebook




Duchek, Michael

From: Merdler, Michelle

Sent: Wednesday, August 21, 2013 12:45 PM
To: Duchek, Michael

Subject: RE: CDR Draft

Mike,

| agree with you that amending 69.20 being a better option than the current phrasing. | will check and see if CDR teams
need access to records other than birth and death certificates, pupil records, mental health, etc already in the draft. |
will get back to as soon as possible with that information.

Thank you for all your hard work on this topic.
Best,

Michelle

Michelle Merdler

Office of Senator Luther Olsen

14™ Senate District
Michelle.Merdler@legis.wisconsin.gov
608-266-0751

Senator Olsen on Facebook

From: Duchek, Michael

Sent: Tuesday, August 20, 2013 3:01 PM
To: Merdier, Michelle

Subject: RE: CDR Draft

Hey Michelle,

So s. 69.20 discusses access to certain specific kinds of information in various kinds of vital records and other things like
records indexes, while s. 69.21 discusses access to vital records themselves. Vital records basically includes birth
certificates, death certificates, divorce or annulment records, and records relates to marriages and domestic
partnerships. Basically my recommendation is to figure out what kinds of information or records the CDR teams actually
need access to and address that in the bill specifically, instead of the provision on page 8, line 11. As drafted, it’s very
broad and we really try to avoid using phrases like “notwithstanding any other law to the contrary” because it gets hard
to really figure out specifically what the law is if those kinds of phrases are included.

Anyway, my guess is that the CDR teams would want access to death certificates, but would they need access to any
other kind of vital records or certain information therein, etc.?

And is there anything else not already covered in the draft that the CDR teams would need access to (i.e., besides pupil
records, mental health records, reports of abuse, and health records)? If not, then I'd suggest taking out that provision
and simply amending some provisions in chapter 69 to provide the CDR teams with access to whatever they might need
related to vital records.




Does that make sense?

-Mike

From: Merdler, Michelle

Sent: Monday, August 19, 2013 2:44 PM
To: Duchek, Michael

Subject: CDR Draft

Mike,

Thank you for the new copy of the CDR draft. | am hoping that you could further explain your note related to 253.36 (2)
and ss. 69.20 and 69.21 on page 8. Please email or call me when you have time.

Thanks!

Michelle Merdler

Office of Senator Luther Olsen

14" Senate District
Michelle.Merdler@legis.wisconsin.gov
608-266-0751

Senator Olsen on Facebook




Basford, Sarah

From: Merdier, Michelle

Sent: Thursday, December 05, 2013 1:14 PM

To: LRB.Legal

Subject: Draft Review: LRB -1867/1 Topic: Child death review council and teams

Please Jacket LRB -1867/1 for the SENATE.

Thank you!

Michelle

Michelle Merdler

Office of Senator Luther Olsen

14" Senate District
Michelle.Merdler@legis.wisconsin.gov
608-266-0751

Senator Olsen on Facebook
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