1 Updated 13-14Wis. Stats. Database =~ WAGE PAYMENTS, CLAIMS AND COLLECTIONS 109.03

CHAPTER 109
WAGE PAYMENTS, CLAIMS AND COLLECTIONS

109.01 Definitions. 109.09 Wage claims, collection.

109.03 Whenwages payable; pay orders. 109.10 Reciprocal agreements.

109.07 Mergers liquidations, dispositiongelocations or cessation of operations109.11  Penalties.
affectingemployees; advance notice required. 109.12 Rules and report.

109.075 Cessatiorof health care benefitsfatting employees, retirees adepen
dents;advance notice required.

NOTE: Ch. 380, laws of 1975, which eated this chaptey contains explana  including deferred payments exercised at tption of employ
tory notes. These notes also@in statutes prior to the 1983-84 edition. ees

109.01 Definitions. As used in this chapter: (b) School district and private school employees who volun
(1) “Department’means the department of workforce deve(;-inly request payment over a 12=month perlpd for personall ser
opment P P icesperformed during the school yeanless, with respect to pri
P ) vateschool employees, the employees are covered under a valid

(Ir) “Employee” means any person employed by ancojlective bagainingagreemenwhich precludes this method of
employer,except that “employee” does not include aficef or Payment.
I

directorof a corporation, a member or manager of a limited Jiab o . . .
ity company a partner of a partnership or a joint venture, th§ ((t:) Unclassified employees of the University ofsénsin
owner of a sole proprietorship, an independent contractoa ystem. . .
personemployed in a managerial, executive, or commissioned (d) Employees who receive compensatory tinfeuoflers.
salescapacity or in a capacity in which the person is privy to eonfl03.025in lieu of overtime compensation.
dentialmatters involving the employer—employee relationship. (e) A part-time fire fighter or a part-time ergency medical

(2) Exceptas provided in s4.09.07 (1) (d)and109.075 (1) technicianwho is a member of a volunteer fire department
(c), “employer” means any person engagedriy activity enter emergencymedical services program maintained by a cqunty
priseor business employing one or more perswitisin the state, City, village, or town or of a volunteer fire companyanized
including the state and its political subdivisions and charitablgnderch.181or ch.213and who, by agreement between the fire
nonprofitor tax-exempt @anizations and institutions. fighter or emegency medical technician and the entity employing

(3) “Wage” or “wages” mean remuneration payable to afhefire fighter or emegency medical technician, fmid at regular
employeefor personal services, including salariesmmissions, 'Ntervals,but no less often than annually
holiday and vacation payovertime payseverance pay or dis  (2) PAYMENT TO DISCHARGED OR RESIGNEDEMPLOYEES. Any
missalpay supplemental unemploymebenefit plan payments employeegexcept a sales agesinployed on a commission basis,
whenrequired under a binding collective bainingagreement, not having a written contract faa definite period, who quits
bonusesandany other similar advantages agreed upon betweemploymenir who is dischaed from employment shall be paid
the employer and the employee or provided by the employer to theull by no later than the date on which the employee regularly
employeesas an established policy would have been paid under the empldgegstablished payroll

(4) “Wage deficiency” means the dérence between the Scheduleor the dateof payment required under su(th), which-
amountrequired by law to be paid and the amount actually pafyeris earlier

to an employee. (3) PAYMENT UPON DEATH OF EMPLOYEE. (&) In case of the
History: 1975 c. 380421, 1989 a. 441995 a. 2%.9130 (4) 1997 a. 339,237,  deathof an employee to whom wages are due, the full amount of
2003a. 63 the wages due shall upon demand be paid by the employer to the

“Wages”does not include salary owed under a fixed term contract to a djsdhar : .
employedfor the period from the dischye to the endf the contract. DILHR.\Coat spousedomestic partneunder ch770, children, or other depen

ings, Inc. 126 Wis. 2d 338375 N.W2d 834(1985). dentliving with the employee at the time of death.

Sub. (3) includes vacation pagupplemental unemployment benefit plan-pay
ments,severance pay or dismissal pay as wages. Sub. (3) does not require that th@b) An employer maynot less than 5 days after the death of an

employeeperform actual workluring the time period for which he is making a wageemployeeand before the filing of a petition or application for

claim. Such a requirement would foreclose any employees' lages for vacation  gqministrationof the decederd’ estate. make payments the
pay, supplemental unemployment benefdanpayments, severance pay dismissal '

paybecause in each case the employee is not performing actual work during the wagedue the depeased employeg to the spouse, domeSti_C_parmer
periodof the claim. Sliwinski vCity of Milwaukee 2009 W1 App 162321 Ws. 2d  underch.770, children, parents, aiblings of the decedent, giving

774,777 N.W2d 88 08-2141 preferencen the order listed.

109.03 When wages payable; pay orders. (1) REQUIRED (c) If none of the persons listed in péb) survives, the
FREQUENCY OF PAYMENTS. Every employer shall as often asSmployermayapply the payment of the wage or so much of the

monthly pay to every employee engaged in the empleyarsi ~ Wageas may be necessary to paying creditors of_the d_ecedent in
ness, except those employees engaged in logging operationst ggrder of preference prescnbed ir859.25for satisfaction of
farm labor, all wages earned by the employee to a day not m§tgPtsby personal representatives.
than31 days prior to the date of payment. Employees engaged ir(d) The making of payment in tmeanner described in this sub
logging operationsand farm labor shall be paid all earned wagegectionshall dischage and release the employer to the amount of
no less often than at regular quarterly intervals. Amployee the payment.
who is absent at the time fixed for payment or who for any other (4) PaYMENT TO CERTAIN SEPARATEDEMPLOYEES. Whenever an
reason is not paid at that time shall be paid thereafter dimey employeeis separated from the payroll of an employer as a result
upon6 days’ demandThe required frequency of wage paymentsf the employer mejing, liquidating or otherwise disposingtbg
providedin this subsection doe®t apply to any of the following: businessceasing business operations in whole or in part, or relo
(a) Employees covered undervalid collective bagaining cating all or part of theusiness to another area within or without
agreemenestablishing a diérent frequency for wage paymentsthe state, the employeror the successors in interest of the
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employer,shall pay all unpaid wages to the emplogiethe usual ing units at an employment site or within a single municip#tiag
placeof payment within 24 hours of the time of separation.  affects25 or more employees, not including new or low-hour

(5) ENFORCEMENT. Except as provided in suk{l), no €mployees.
employermay by speciatontract with employees or by any other (c) “Employee benefit plan” means a plan as defined9n
meanssecure exemption from this section. Each employee shdibC 1002(3).
havearight of action against any employer for the full amount of (d) “Employer” means any business enterprise that employs
the employees wages due on each regular pay day as providecs®or more persons in this state.
this section and for increased wages as providedifi®Il (2), () “Highest oficial” meansthe mayor of a citytown board
in any court of competent jurisdiction. An employee may bringhajrpersoror village president, except as follows:
anaction against an employer under this subsection wifirstit 1. For a city oganized under subchof ch.64 “highest ofi-

filing a wage claim with the department undet@.09 (1) An a1 neans both the presidenttbé city council and the city man
employeewho brings an action against an employer under thé%er

subsectiorshall have a lien upon all property of the emplosesal

or personal, located in this st_ate as described10%09 (2) fficial” means both the president of the village board of trustees
(6) WAGE cLAIM. In an action by an employee or the depar ndthe village manager

mentagainst the employer on a wage claim, no security for pay (f) “Mass layof’ means a reduction in an emplojemork

ment of costss required. In any such proceeding the court ma - - 8

i : " rcethat is not the result of a business closing and tfesitafthe
altl)(l)w the ]Prevalllng partyn addltlor;rfo atlrl] other costsl, a reasc;ﬂtzpllowing numbers of employees at an emplo?/ment site or within
ablesum for expenses. Nzerson other than an employee or ; LUETS i h - :
departmenshall be benefited or otherwisdeatted by this sub & swiglirrlmnlupatl)ltynot includingnewor low—hour employees:
section. . At least 25% of the employsrwork force or 25 empley

(7) PROTECTIONOFEMPLOYEES. Sectionl11.322 (2m)applies eeswhichever is greater, or
to dischage and other discriminatory acts arising in connection 2- At least 500 employees.
with any proceeding under this section. (9) “Municipality” means a cityvillage or town.
History: 1975 c. 380421, 1977 c. 26235 447, 1981 c. 20388 1987 a. 4031989 (h) “New or low—hour employee” means an employee who has

a.226 228 1993 a. 86144, 2001a. 102103 2007 a. 7195 2009 a. 282011 a. 10
Theaward of “expenses” under sub. (6) may include attorney fees. Jacobsop%enemployed by aemployer for fewer than 6 of the 12 months

AmericanTool Cos., Inc222 Ws. 2d 384588 N.W2d 67(Ct. App. 1998)97-2219  precedingthe date on which a notice is required under €Lrn)

Theinclusion of “the state” in the definition employer at s. 109.01 (2) and the (a) or who averages fewer than 20 hours of work per week.
creation of a private cause of action against employers under sub. (5) is a waiver 0

2. For avillage aganized under subchof ch. 64 “highest

the states sovereign immunity Claims under statutes enumerated.in09.09 (1) 1m) (a) Subject to sub(5) or (6), an employer that has
may be enforced by a private action broughtler sub. (5). German®OT,223Ws.  decidedupon a business closing or mass l&jyothis state shall
2d 525 589 N.W2d 651(Ct. App. 1998)98-0250 promptly notify the subunit of the department that administers s.

Affirmed. 2000 WI 62 235 Wis. 2d 576612 N.W2d 5Q 98-0250 . L

Whenan employer repudiates the contractual remediacoflective bagaining ~ 106.13 any afected employee, any COlleCtl\{e gam[ng repre
agreementemployees are allowed to proceed under ch. 109 if they are seeking bgeintativeof any afected employee, and the highefficial of any
pay Beaudette.\Eau Claire Cty Shefifs Departmen2003 WI App 153265 Ws. municipalityin which the dected emp|0ymem site is locatedl,

2d 744 668 N.w2d 133 02-2916 . f .
Attorneyfees are awardable under sub. (6). Jackm&WAC Inv. Corp.610 F writing of such action no later than 60 days prior to the date

Supp.290(1985). which the business closing or mass ldyakes place.The notice

_In determinibnlg a realson?ble alljttorne)b/ feefur?der sttﬁ. (6), akcourtj statrts byt dftef ran afected employee shall also include contact information for
ing a reasonable hourly rate and number of hours, then makes adjustments for qfhen
factorsin SCR 20:1.5 (apr any other relevant factors. The court may use its o &local workforce development board un@8rUSC 283%erv

firsthandknowledge of the proceeding in determinthg number of hours reason Ing the area in which the employment site is located and, if-avail

ably expended. The amount recovered in itself is not a reason to reduce a fee bglp\\a the list of resources prepared unddr0os.11 Theemployer
anamount that represents a reasonhblely rate. knch v Crossroads Counseling | ’

Center,inc. 2004 W1 App 14, 275 Ws. 2d 171684 N.W2d 141 03-1344 shall provide in writing all informatiorconcerning its payroll,
Sub. (5) establishes a distinct cause of action and enforcement procedure faffectedemployeesand the wages and other remuneration owed

wageclaim, wholly apart from any contract claims. Merely pleading a contract acti i -
basedon nonpayment of wages is inficient to trigger a ch. 109 wage claim under?a those employees as the department may require. The depart

noticepleading. V@inak v Cardiovascular & Thoracic Sygons of Central Weon-  Mentmay in addition require the employer to submit a plan setting
sin, S.C.2005 WI App 217287 Wis. 2d 560706 N.W2d 667 04-1051 forth the manner in which final payment in full shall be made to
Appellate courts ordinarily defer t@ circuit courts determination as to hours affectedemployees
awardedn allowing attorney fees. An attornsyiours are subject to the scrutiny of ) . .
the circuit court and unreasonable hours should not be compensated. Nonetheles§p) The department shagdromptly provide a copy of the notice
theappellate courts must protiee circuit cours explanation to determine if the court y, quiredunder par(a) to the ofice of the commissioner of insur
employeda logical rationale based on the appropriate legal principles and facts c()af : . P
record. The record should show that the cirasturt did not eyeball the fee requestanceand shall cooperate with thefio of the commissioner of
and cut it down bynarbitrary percentage because it seemed excessive. Johnsomgurancen the performance of its responsibilities und&0d..41
Romall — Waterford LLC,2013 WI App 38346 Ws. 2d 612829 N.W2d 538 (7)
12-1028 ’
Chapter109 is designed to protect employees by providing for the reasonably (C) This subsection does not applatbusiness closing or mass
promptpayment of wages. Administrative rules set some minimum requirements!im,off that is caused by a strike or lockout.
theway wages are tbe calculated. Sub. (5) clearly indicates that the sole remedy . . . .
for wage calculation violations is against the employer; the employer may not exempt(3) (&) If an employer fails to give timely notice to afeated

itself by special contract from its exclusiubligation to pay wages to its employees.employeeas required under sudm) (a) the afected employee
. NW.

Ej‘fg_vbggg” International, INc2014 Wi App 64___Ws.2d __, __N-W2d 9y recover as provided under su@t), all of the following:

Wisconsinrequires time spent donning andfiaf safety gear to be compensated 1. Pay for the days during the recovery period described

atthe minimum wage or higheand that this time counts toward the limit after which ; ;
the overtime rate kicks in. Wconsin law is not preempted by federal.lé8poerle underpar (C) that the employee would have worked if the business

v. Kraft Foods Global, Inc14 F3d 427(2010). closingor masdayoff had not occurred, based on the greater of
the following:

109.07 Mergers, liquidations, dispositions, reloca - a. The employes’ regular rate of pay from the employer

tions or cessation of operations affecting employees; averagedverthe shorter of the 3—year period preceding the busi

advance notice required. (1) In this section: nessclosing or mass laybbr the entire period during which the

(a) “Affected employee” means an employeio loses, or employee was employed by the employer
who may reasonably bexpected to lose, his or her employment b. The employes' regular rate of pay from the employdr
with an employer that is required to give noticeler sub(lm) thetime of the business closing or mass layof
(a) because of the business closing or massflayof 2. The value ofany benefit that the employee would have
(b) “Business closing” means a permanent or temporary shigceivedunder an employebenefit plan during the recovery
down of an employment site or of one or more facilities or opergterioddescribed under pdc), but did not receive because of the
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businessclosing or mass layhfincluding the cost of medical ment'srules. The employer shatovide the department with an
treatmentincurred that would have been covered under tldfidavit verifying the content of the notarized documents.
employeebenefit plan. (6) An employer is not liable under this section for a faitore
(b) The amount that a@mployeemay recover under pge) give notice toany person under sufdlm) (a) if the department
shallbe reduced by any cost that the emplayeurs by crediting determineghat the business closing or mass laigfhe result of
the employee, under an employee bengiitn, for time not actu any of the following:
ally served because of a business closing or masg.layof (a) The sale of part or all of the employgebusiness, if the pur
(c) The recovery period under pé) begins on the day on chaser agrees in writing, as part of the purchase agreement, to hire
which the business closing or mass ldymfcurs. The recovery substantiallyall of the afected employees with not more than a
period equals the number of days in the period beginning on firemonthbreak in employment.
day on which an employer is required to give notice under sub. (b) The relocation opart or all of an employ&s business
(1m) (a) and ending on whichever of the following occurs first:within a reasonable commuting distance, if the employersib
1. The day on which the employer actually géwenotice to transfersubstantially all of the &cted employees with not more

the employee. thana 6—month break in employment.
2. The day on which the business closirgmass laydf (c) The completion of a particular project or waorfla specific
occurred. duration,including seasonal work, if thefafted employees were

(4) () An employee whose employer fails to notify timtig hired with the understanding that their employment was limited
employeeunder sub(1m) (a)may file a claim with the depart t© the duration of such work or project.
ment. If the employee files a claim with the department no later (d) Businesgircumstances that were not foreseeable when the
than300 days after the day on which the business closing or magficewould have been timely given.
layoff occurred, the department shall, in the manner provided in(e) A natural or man—-made disaster beyond the contribleof
s.109.09 investigate the claim, determine the number of days tletployer.
the employer was late in providing notice and, on behalf of the () A temporary cessation in business operations, if the
employee,attempt to recover from the employer the paymegimployerrecalls the décted employees on or before the 60th day
undersub.(3). beginningafter the cessation.

(b) If the department does not recover payment within 180 (7) Eachemployer shall post, in one or more conspicuous
daysafter a claim idiled or within 30 days after it notifies the placeswhere notices to employees are customarily posted,
employeeof its determination under péa), whichever is first, the noticein a form approved by the department setting fertiploy
departmenshall refer the claim to the department of justice. Thees’rights under this section. Any employer who violates this
departmenbf justice may bring an actian circuit court on behalf subsectiorshall forfeit not more than $100.

of the employee to recover the payment under &@)b. (8) Sectionl111.322 (2m)applies to dischge and other dis
(c) If the department of justice does not bring an action undgiminatoryactsarising in connection with any proceeding under

par. (b) within 120 days after the claim is referred totite this section.

employeemay bring an action in circuit court to recover fagr History: 1975 c. 3801983 a. 84149 1983 a. 19%.304 1983 a. 5381987 a.

mentunder sub(3). If the employee prevails in the action, he 0§7; 32.989 a. 44228 1995 a. 27ss.3782and9116 (5) 1997 a. 512009 a. 872011

sheshall also recover costs under 84 and, notwithstanding s. ™ Coss-reference: See also ctoWD 279 Wis. adm. code.

814.04(1), reasonable attorney fees. The applicationof this section is limited to business closures of employment sites,

. : : s definedby reference to geography rather than ownershigraisfer of business
(d) An action under this section shall be begun W'th'nw_ assetgloes not constitute a businedssing unless it results in either a temporary or

afterthe department refethe claim to the department of justicepermanent shutdown in the operation of the business site. Statelmternational,
under par(b), or be barred. Inc. 2001 W1 76 244 Ws. 2d 481628 N.W2d 774 99-2803

. . . . . Thereis noprivate cause of action under this section. Henidlig—Chalmers
(4m) (a) If an employer fails to give timely notice to the high corp.,660 F spupp_ 1464E. D. Ws. 1987).

estofficial of a municipality as required under sgbm) (a) the

departmenshall assess a business closing sugehagainst the 109.075 Cessation of health care benefits affecting
employerof not morethan $500 for each day in the period begiremployees, retirees and dependents; advance notice

ning on the day on which the employer was required to give notieguired. (1) In this section:

to the highest dicial and ending on the earlier of the day on which (a) “Affected emp|oyee, retiree or dependent" means an
theemployer actually gave notice to the higheitial or the day employeeetired employee or a surviving covered dependent of

onwhich the business closing or mass layufcurred. anemployee or retired employee who loses, or may reasonably be
(b) The department shall deposit business closing sgeharexpectedto lose, his or her healttare benefits provided by an
collected under pafa) in the general fund. employerwho isrequired to give notice under s(p) because the

(5) (a) An employer is not liable under this section for a failuremployerhas decided to cease providing health care benefits.
to give notice to any person under s¢hm) (a) if the department ~ (b) “Employee benefit plan” means a plan as define@%in
determinesall of the following: USC1002(3).

1. When the notice under suflm) (a)would have been (c) “Employer” means any business enterprise that employs 50
timely given, that the employer was actively seeking capital of more persons in this state.
businesgo enable the employer to avaid postpone indefinitely (d) “Health care benefits” means coveragfehealth care
the business closing or mass lafyof expensesinder an employee benefit plan.

2. That the employer reasonably and in good faith believed (2) Subjectto sub.(5) or (6), an employer who has decidted
thatgiving the notices to all parties required under $liim) (a) ceaseproviding health care benefits in thitate shall promptly
would have prevented the employer from obtairting capital or notify any afected employee, retira® dependent and any collec
business. tive bagaining representative of anyfedted employee, retiree or

(b) The department may not determine #atmployer was dependenin writing of such action no later than 60 days prior to
actively seeking capital or business ungar (a) 1.unless the thedate that the cessation of health care benefits takes place. This
employerhas a written record, made while the employer was se_ékleGCtiOl’dOGS ﬂQt apply ta cessation of health care benefits that
ing capital or business, tfiose activities. The record shall consigds caused by a strike or lockout.
of the documents and other material specifigdhe department  (3) (a) If an employer fails to give timely notice to afeated
by rule under s109.12 (1)Xb). The employer shall have individualemployee,retiree or dependent as required unsigb. (2), the
documentsin the record notarized, as requirbd the depart affectedemployee, retiree or dependent may reca@provided
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under sub. (4), the value of any health care benefits ttwt (6) An employer is not liable under this section for a faitore
affectedemployee, retiree or dependent wolétve received dur give notice to any person under s{®), if the department deter

ing the recovery period described under. ga), but did not minesthat the cessation of health care benefits is the result of any
receivebecause of the cessation of health care benefits, includafghe following:

the cost of any medical treatment incurred that would have been(a) The sale of part or all of the employebusiness, if the pur

covered but for the cessation of health care benefits. chaseragrees in writing, as part of the purchase agreement,-to pro
(b) The amount that anfatted employee may recover undevide health care benefits for aif the afected employees, retirees
par. () shall be reduced by any cost that tifected employer anddependents with not more than a 60-day break in coverage.
g]g#éztbglla%r(afgIrtltri]r?wéhr?o?‘;%ttiilIf/rgglrc\%%ebgggl?sreaz)lpgl%l/ﬁs?neﬁa(b) Businessircumstances that were not foreseeable when the
- v h - ticewould have been timely given.
closing,asdefined in s109.07 (1) (b)or mass laydf as defined 9
in 5.109.07 (1) (f)

(c) The recovery period under pé&a) begins on the day that
the cessation of health care benefits occurs. The recovery perj
equalsthe number of days in the period beginning on the day
which an employer is required to give notice under ¢2pand dav beginni fter th .
endingon whichever of the following occurs first: ay eglnn;]ng a tlert e (k:]eflsatlon.. )

1. The day that the employer actually gave the notice to th aggstv%%r:rplgt?cy;sr tso Zmp(l)gt’eg]s O;?ri %ngrfaﬁlons%gé%us
affectedemployee, retiree or dependent. places ploy nly: p ’
notice in a formapproved by the department setting forth the
. 'fhts of employees, retirees and dependents undesdgison.

(4) () An afectedemployee, retiree or dependent whos@ny employer who violates this subsection shall forfeit not more
employeror former employeror whose spouse’or parent  than$100.
employeror former employeffails to notify timely the décted (8) Section111.322 (2m)applies to dischge and other dis

employee retiree or dependent under s{®) may file a claim _ .>~ P . : ;
with the department. If the fcted employee, retiree or depencrlmlnatoryactsansmg in connection with any proceeding under

dentfiles a claim with the department no later than 300 days af{g section.

the cessation of health care benefits occurred, the department'swry: 1997 a. 237

shall,in the manneprovided in s109.09 investigate the claim, 109.09 Wage claims, collection. (1) The departmerghall

determinethe number of days that the employer or forrm?f:westigateand attempt equitably to adjust controversies between

employerwas late in _providing notice and, on behalf of theem lovers and emplovees as 1o alleaed wage claimsda

affectedemployee, retiree or dependent, attempt to recover fr%ﬁtnxay receive gndyinvestigate ar?y wagegzJ claim whic-ﬂha?:, filed

the employer or former employer the payment undere@b.. with the department, or received by the department under s.
(b) If the department does not recover payment within 18G9 10(4), no later than 2 years after the date the wages are due.

daysafter a claim isﬁlgd or within 30 days after it.not.ifies the The department mayafter receiving a wage claim, investigate any
affectedemployee, retiree alependent of its determination qnde agesdue from the employer against whom the claim is fied

(c) A natural or man—-made disaster beyond the contritieof
employer.
éd) A temporary cessation in providing health care benefits, if
employer renews providing health capenefits for the
affectedemployees, retireeend dependents on or before the 60th

actionin circuit court on behalf of thefatted employee, retiree andss.66.0903 103.02 103.49 103.82 104.12 and229.8275
or dependent to recover the payment under &)b. _ In pursuance of this dytthe department may sue the employer on
(c) If the department of justice does not bring an action undgshalfof the employee to collect any wage claim or wage- defi
par.(b) W|th|n.120 days after the claim is referred. toit, tr[e(afed ciencyand ss109.03 (6)and109.11 (2)and(3) shall apply to such
employeeyetiree or dependent may bring an action in ciniit  actions. Except for actions under 509.1Q the department may
to recover the payment under s(®). If the afected employee, refersuch an actioto the district attorney of the county in which
retireeor dependent prevails in the action, he or she sitsdl he violation occurs for prosecution and collection and the district
recovercosts under cf814 and, notwithstanding.814.04 (1)  attorneyshall commence an action in the circuit court having
reasonablattorney fees. appropriatejurisdiction. Any number of wage claims or wage
(d) An action under this section shall be begun withiny@@e deficienciesagainst the same employer may be joiimed single
afterthe department refethe claim to the department of justiceproceedingbut the court may order separate trials or hearings. In
under par(b), or be barred. actionsthat are referred to a district attorney under this subsection,
(5) (@) Anemployer is not liable under this section for a failurany taxable costs recovered by the district attorney shall be paid
to give notice tany person under su2), if the department deter into the general fund of the couritywhich the violation occurs
minesall of the following: andused by that county tmeet its financial responsibility under
1. When the notice under su2) would have been timely s-978.13 (2) (bfor the operation of the fife of the districtattor
given, that the employer was actively seeking capital or busindgy who prosecuted the action.
to enable the employer to avoid or postpone indefinitely thecessa(2) (a) The department of workforce development, under its
tion of health care benefits. authority under sub(1) to maintain actions for the benefit of
2. That the employer reasonably and in good faith believ€thployeesor an employee who brings an action undé08.03
that giving the notice required under suf2) would have pre (5) shall have a lien upon gitoperty of the employereal or per
ventedthe employer from obtaining the capital or business. ~sonal,located in this state for the full amount of any welgém
(b) The department may not determine tmaemployer was OF wage deficiency
actively seeking capital or business unger (a) 1.unless the  (b) 1. Alien under pafa) upon real property takes@tt when
employerhas a written record, made while the employer was seéie department of workforce development or employee files a
ing capital or business, tfiose activities. The record shall consistotice of the lien with the clerk of the circuit court of theunty
of the documents and other material specifigdhe department in which the services or some part of the services were performed,
by rule under s109.12 (1)b). The employer shall have individualpaysthe fee specified in 814.61(5) to that clerk of circuit court
documentsin the record notarized, as requirbd the depart andservesa copy of that petition on the employer by personal ser
ment'srules. The employer shaltovide the department with anvice in the same manner as a summons is served uriet.41
affidavit verifying the content of the notarized documents.  or by certified mail with a return receipt requested. The clerk of
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circuit court shall entethe notice of the lien on the judgment and09.10 Reciprocal agreements. (1) In this section,
lien docket kept under 3.79.07 “responsibleagency” means a statdioér, agency or other body

2. A lien under par(a) upon personal property takefiect thatis responsible for the collection whge claims or wage defi
whenthe department of workforce developmenemployee files ClENCIES.
noticeof the lien in the same mannfarm, and place as financing  (2) Thesecretanand the responsible agency of another state
statementsire filed under subcN. of ch. 409regarding debtors may enter into a reciprocal agreement governing the collection,
who are located in this state, pays the same fee provided irusderthe laws of the other state, of wage claims and wage defi
409.525for filing financing statements, and serves a copy of thiéenciesreceived by the department.
noticeon the employer by personal service insame manneras  (3) Consistentwith the terms of a reciprocagreement
asummons is served under881.11or by certified mail with @ enterednto with a responsible agenof another state under sub.
returnreceipt requested. The department of financial |n$t|tut|o$|§), the department may do any of the following:
shallplace the notice of the lien in the same file as financing state (a) Bring an action, through the department of justice, in any

mentsare filed under subcl. of ch. 409 courtof competent jurisdiction in the other state to collect wage
3. The department of workforce developmentarployee claimsand wage deficiencies received by the department.

mustfile the notice under subdl. or2. within 2 years after the date (b) Through the department of justice, enforce a judgment in

onwhich the wages were du@he notice shall specify the natur ; o :
of the claim and the amount claimed, describe the proppady e{ﬂg gghpea[rfr;agﬁton wage claims or walggiciencies received by

hichthe claim i hat th ili i .
which the claim is made and state that the person filingthiee (c) If permitted under the laws diie other state, refer wage

claimsa lien on that proper: \ ERL -
. prop ty claimsor wage deficiencies to the responsible agencgdbec
(©) 1. Inthis paragraph: tion in the other state.

a. “Commercial lending institution” hathe meaning given (4) (a) Subj

2 e e TS ject to pafb), the department, through the depart
for fln?QC|aI institution '?,5'234'01 G mentof justice, may bring an actiomder s.109.090n wage

b. “Financialinstitution” has the meaning given in68.30 (1) claims or wage deficiencies receivéy the department from a
(b). responsibleagency of another state.

~1m. Alien under pafa) takes precedence over all other debts, () Actions under paga) may only be brought if the other state
judgments,decrees, liensor mortgages against the emplqyetyy jaw or reciprocahgreement permits similar actions in that state

exceptalien of a commercial lending institution as provided ijyn wage claims or wage deficiencies arising in this state.
subd2. and3. or a lien under £92.31 (8) (ijor292.81 regardless  History: 1989 a. 13,1993 a. 86

of whether those other debts, judgments, decless, or mor

gagesoriginate before or after the lien under.faytakes efect.  109.11 Penalties. (1) ADMINISTRATIVE PENALTIES. (a) In

A lien under par(a) may be enforced in the manner provided iadjustinga controversy between amployer and an employee as
$s.779.09t0 779.12 779.2Q and779.2], insofar as those provi to an alleged wage claim filed with the department unde9%.09
sionsare applicable. The lien ceasegxdst if the department of (1), the department may compromise and settle that wage claim

workforcedevelopment or the employeees not bring an action for such sumas may be agreed upon between the department, the
to enforce the lien within the period prescribed i8%3.44for the  employeeand the employer

underlyingwage claim. o . (b) If the department finds that a wage claim is valid, the
2. Except as provided in this subdivision, a lien under(@ar departmentmay instruct the employer against whom thage
doesnot take precedence owelien of a commercial lending insti claim is filed to audit his or her payroll records to determine
tution against the employer that originates befiielien under whetherthe employer may be liable for any other wage claims of
par.(a) takes dect. Subject to sub@., a lien under paa)takes  the same type as the wage claim that prompted the audit instruc
precedencever a lien of a commercial lending institution againsfon. If after the requested completion date of the audit the depart
the employer that originates before then under par(a) takes mentreceives avage claim against the employer of the same type
effectonly as to the first $3,000f unpaid wages covered undefasthe wage claim that prompted the audit instruction and if the
thelien that are earned an employee within the 6 months pre departmentetermines that theubsequent wage claim is valid,
cedingthe date on which the employee files the wage claim undge department may audit the empldygepayroll records to deter
sub. (1) or brings the action under $09.03 (5)or the dateon  mine whether the employemay be liable for any other wage
which thedepartment receives the wage claim und&098.10 (4) claimsof the same type ae wage claim that prompted the audit
(a), whichever is applicable. instruction. For any valid wage claim that is filed against an
3. Notwithstanding sub®., a lien of a financial institution employerafter the department has instructed the employer to audit
thatexists on November 30, 2003, and that originates before a liésor her payroll records under this paragraph and that is of the
underpar (a) takes dfct takes precedence over the lien under pazame type as the wage claim that prompted the audit instruction
(a), and a lien of a financial institution for any amount advancedhdfor any valid wage claim that is discovered assult of the
by the financial institution after a lien under p@) takes efiect department’'saudit under this paragraph and that is of the same
undera contract entered intmefore December 1, 2003, includingtype as the wage claim that prompted the audit instruction, the
any extension or renewaf such a contract, takes precedence ovdepartmenshall require the employer to pag addition tothe
thelien under pafa). Notwithstanding sub@., a lien under par amount of wageslueand unpaid, increased wages of not more
(a) that exists on November 30, 2003, takes precedence berr athan 50% of the amount of wages due and unpaid, unless the
of a commercial lending institution that is reofinancial institu ~ employershows the department that payment of the increased
tion, regardless of whether the lien of the commercial lendivgageswould cause extreme hardship.
institution originates before or after the lien under. ay takes (c) If an employer does not agrecompromise and settle a

effect. wageclaim under this subsection, the department may refer the

History: 1975 c. 3801979 c. 325.92 (9) 1985 a. 20220 1989 a. 13; 1991 a. i it
146 19952, 86453 1995 a. 2271997 a. 27937, 1999 2. 91999 a. 158,672 1000 WAGECIAIM t0 a district attorneynder $.109.09 (1)or to the

a.167 2001 a. 102003 a. 632005 a. 4342000 a. 282011 a. 32 departmenbf justice under s.09.10 (3)for commencement @in
Undersub. (1), courts may award coisDILHR when DILHR prevails but may actionin circuit court to collect the amount of wages due and

mgstalﬁ golsztsé ?,82"‘255 gé%g?ewgmzeh d;?fi?ldgé\é)_employer prevails. DILKRat  ynpaidplus increased wages as specified in £2b(b).
Chapter103 does not provide the exclusive remedyeisforcement of claims (2) CiviL PENALTIES. (a) In a wage clairactionthat is com
underthat chapter Claims under statutes enumerated in sub. (1) may be enforcedripencedby an employee befotbe department has completed its

ﬁ,%";‘é‘ggﬁ?g? gfgg?fggg;’;g?ggsog (5). German DOT, 223 Ws. 2d 525589 iy sestigationunder s109.09 (1)and itsattempts to compromise

Affirmed. 2000 W1 62 235 Ws. 2d 576612 N.W2d 5Q 98-0250 andsettle the wage claim under s¢b), a circuit court may order
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theemployer to pay to the employee, in addition to the amountdgpendsn 2;'21% gvh?r\%lzﬂriggﬁ(sltggg)es Kenosha Fire FighteZtyof Kenoshal 68

H H i H H i IS. . .
Wages,due a”‘_j _unp_ald and m_ addition to or in lieu of the Crlm'ng'YPenaItiesunder sub. (2) (b) may only be applied when wages are due and unpaid
penaltiesspecified in sub(3), increased wages of not more thantthe time an enforcement action is commenced in court. Hubbitelsser2003

0 i WI 145 267 Wis. 2d 92673 N.W2d 676 02-1701
50% of the amount of wages due and unpaid. Neitherthe text of sub. (2) (b) nor the case law interpreting it appear to support

(b) In a wage claim action thet commenced after the depart appl)gn(gt??b;eder:al presurgption ?buble Eaﬂéﬂeﬁ and burden—ihiftitr;g frgrgework
e i ; ; f to sub. (2) (b). The text and case law make ithe circuit court has broad discre
menthascompleted its InveStlg,atlon under]ﬁ)g.pg (Land its tion under sub. (2) (b) to choose noetward a penalty and that, even when a penalty
attemptgo settle and compromise the wage claim under(&)b. is appropriate, the court has discretion to award a penalty amounting to less than
a circuit court may Ordaheemployer to pay to the en‘lployee7 indoubledamages. JohnsonRoma Il - Wterford LLC,2013 WI App 38346 Wis.

additionto the amount of wages due and unpaid to an employzed(:(,-312 829 N.Wad 538 12-1028

andin addition toor in lieu of the criminal penalties specified in109.12 Rules and report. The department shall do all thie
sub.(3), increased wages of not more tHA19% of the amount of following:
thosewages due and unpaid. (1) Promulgaterules to do all of the following:
(3) CrIMINAL PENALTIES. Any employer who, having the abil  (a) Aid the administration of this chapteincluding the

ity to pay fails to pay the wages due and payable as providedenforcementf ss.109.07and109.075and criteria for exceptions
this chapter or falsely deni¢ise amount or validity thereof or thatunderss.109.07 (5)and(6) and109.075 (5yand(6).
suchwages are due, with intent to secure any discount upon suclib) Establish the form and content of the record required under
indebtednessr with intent to anngyharass, oppress, hinder 0r5,109.07 (5) (band the record required unded89.075 (5) (b)
defraudthe person to whom such wages are due, may be fined aotispecifythe documents that must contain notarized signatures.
more than $500 or imprisoned not more than 90 days or both.(2) Not later than March 1 annualisubmit a written report on
Eachfailure or refusal to pay each employee the amount of waggsactivities in the preceding calendar year related to the enforce
dueat the time, or under the conditions required in this chaptefentand administration of s409.07and109.075to the chief
constitutesa separate énse. clerk of each house of the legislature for distribution under s.

History: 1975 c. 380421, 1977 c. 261993 a. 86 13.172(3) to the standing committees with jurisdiction over labor

In a collective bagaining/arbitration situation a defense of “good cause” under s. i i
111.70 (7m) (e) is £z:lJvailakﬂe if the employer fails to pay Wageg pursuant to s. 109.03(3) IncI_ude,l_n_the report reqm_red_under syB), thenumbey
(1). Employees Local 1901 Brown County146 Ws. 2d 728432 N.wad 571 typeand disposition of all determinations made by the department
(1988). underss.109.07 (5)and(6) and109.075 (5)and(6).

Whetherpayments under an arbitration award are due from the entry of the awardHistory: 1989 a. 441991 a. 1461997 a. 237
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