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CHAPTER 805
CIVIL PROCEDURE — TRIALS

805.01 Jurytrial of right. 805.10 Examination of witnesses;guments.

805.02 Advisory jury and trial by consent. 805.11 Objections; exceptions.

805.03 Failure to prosecute or comply with procedure statutes. 805.12 Special verdicts.

805.04 Voluntary dismissal: &ct thereof. 805.13 Jury instructions; note taking; form of verdict.

805.05 Consolidation; separate trials. 805.14 Motions challenging stitiency of evidence; motions after verdict.
805.06 Referees. 805.15 New trials.

805.07 Subpoena. 805.16 Time for motions after verdict.

805.08 Jurors. 805.17 Trial to the court.

805.09 Juries of fewer than 12; five—sixths verdict. 805.18 Mistakes and omissions; harmless error

hN(ﬁEi Cth_apter 8?5 Wtas Oeaied bétstui. Ct. _Ordtert?z \Qﬂgss. 32d8‘5185d§i88 (1|975), civil actions or to obey any order of court, the court in which the

which contains explanatory notes. atutes prior to the —a4 edition also eon . R H H H

tain these notes. actionis pendlng may make_ Sl_Jch orders in regard to the failure as
arejust, including but not limited to orders authorized urgler

805.01 Jury trial of right. (1) RiGHT PRESERVED. The right 804.12(2) (&) Any dismissal under this sectioperates as an

of trial by jury as declared @rticle |, section 5of the constitution adjudicationon the merits unless the court in its order for dis
or as given by a statute atftk right of trial by the court shall be missal otherwise specifies for gooduse shown recited in the
preservedo the parties inviolate. order. A dismissal on the merits may be set aside by the court on

(2) DemanD. Any party entitled to a trial by jury or e thegrounds specified in and in accordance wiB0§.07 A dis
courtmay demand a trial in the mode to which entitled at or befdiéssalnot on the merits may be set aside by the court for good
the scheduling conference or pretrial conference, whicheverdguseshown and within a reasonable time.

heldfirst. The demand may be made either in writing or orally onHistory: Sup. Ct. Order67 Ws. 2d 585, 690 (1975).
therecord. In order to demonstrate thatsmissal order based on failure to prosecute was an
. . abuseof discretion, the aggrieved party must show a clear and justifiable excuse for
_(3) Wawver. The failure of a party to demand in accordanGge delay Trispel v Haefer89 Wis. 2d 725279 N.W2d 242(1979).
with sub.(2) a trial in the mode to whichntitled constitutes a A judgment dismissing an action wesid for lack of advance actual notice of-dis
waiver of trial in such mode. The right to trial by juryasso missalthat defined the “failure to prosecute” standard. Neylafwvald,124 Ws.
waivedif the parties or their attorneys of record, by written stipifd 85 368 N.W2d 648(1985).

; + ; ; : : Dismissatlfor failure to prosecute within a yearfdihg required actual or construc
lation filed with the court or by an oral stlpulatlon made in Opelm/e notice of the applicable standards. RupeHame Mutual Insurance Cd.38

courtandentered in the record, consent to trial by the court sittings. 2d 1 405 N.w2d 661(Ct. App. 1987).
withouta jury A demand for trial by jury made as herein provided bismissal under this section is presumptively with prejudice. When the glaintif
may not be withdrawn without the consent of the parties. failed to show “good cause” for delathe appeals court err@ddismissing without

History: Sup. Ct. Ordei67 Ws. 2d 585, 689 (1975)975 c. 218Sup. Ct. Order prejudice. Marshall-Wsconsin vJuneau Squar&39 Ws. 2d 1.2, 406 N.W2d 764
112Wis. 2d xi (1983)1983 a. 192 (1987). _ _

Judicial Council Committee Note, 1983The time deadline for demandinguay The court of appeals’ remand “for trial” after reversal of a summary judgement
trial is the scheduling conference where that occurs before or in lieu of the pretgiederdid not mandate the court to schedule and hold a trial. Dismissal for failure to
conferenceébecause knowledge of the mode of trial is required for psgrerduling.  prosecutevas not an abuse of discretion. PralBrosamle142 Ws. 2d 658420
[Re Order efective July 1, 1983] N.W.2d 372(Ct. App. 1987).

A legal counterclaim in an equitable action does not necessarily entitle the-countewhenconduct in failing to comply with a court order is egregious and without clear
claimantto a jurytrial. An amendment by the plairftffom equity to law does not - andjustifiable excuse, the court mas its discretion, order dismissal. Johnson v
necessarilyentitle the defendant tojary trial if the equitable action was brought in Allis Chalmers Corpl62 Ws. 2d 261470 N.W2d 859(1991).

%0\?\%3'?7'42575;?6 Home Improvement Ca. Mansavage77 Ws. 2d 643253 Orderinga criminal defendant to pay the statefal expenses upon mistrial for

o . ) . . . . . violation of a pretrial order was authorized by this section. Stadteyer174Wis.

A party is entitledasa matter of right, to a jury trial on a question of fact if that, § 154 496 N \W2d 779(Ct. App. 1993).

ﬁ%@?ﬁ%?&g‘?%g@;érdless of an earlier waivesky v Tesky 110 Ws. 2d 205327 In cases that do not fit squarely within this statute, a trial é@asrtertain inherent

: P powersto sanction the parties including the awarding of attorney fees. Schaefer v

Ge%gdvgf'ﬁ,2?;;&}2?2?52'7gegipﬁ,‘?v'\‘,;}e;g'{?fggg”_as not permissibl O\ orhernAssurance Cal82 Ws. 2d 148513 N.W2d 16(Ct. App. 1994).

Whencollateral estoppel compels raising a counterclaim in an equitable action® Party’s failure to appeaat a scheduled hearing, after writing the court indicating
thatcompulsion does not resiritthe waiver of the right to a jury trial. Norwest Bankthatunless it heard otherwise from the court it would consider itself excused, was
v. Plourde, 185 Wis. 2d 377518 N.W2d 265(Ct. App. 1994). insufficient to excuse_the parg/appearance and was grounds for dismissal of the

Absentan unambiguous declaration that a party inténdsind itself for future party under this section. BuchananGeneral Casualty Cd91 Ws. 2d 1 528
fact-findinghearings or trials, a jury waiver applies only to the fact-finding heariny.W.2d 457 (Ct. App. 1995).
or trial pending at the time the stipulation is madealWgrth County Department of  Thetrial court erred in not considering other less severe sanctions before dismiss
Healthand Human Services Roberta J. W2013 WI App 102349 Wis. 2d 691836 ing an action for failure to comply with a demand for discovery when no bad faith was

N.W.2d86Q 12-2387 o found. Hudson Diesel, Inc..\Kenall,194 Wis. 2d 532535 N.W2d 65(Ct. App.
The new Wsconsin rules of civil procedure: Chapters 805-807. Graczyk, 5995).
MLR 671.

. ) . . o Defaultjudgment entered as a sanction is not governed by s. 806.02 and does not
See also the notes to Article I, section 5 of thisdahsin Constitution. requirea full evidentiary hearing if damages are contested. The proper form of hear
ing on damages is left to the trial cosrliscretion. Chevron Chemid@d. v Deloitte
805.02 Advisory jury and trial by consent. (1) In all & Touche LLP207 Ws. 2d 43557 N.W2d 775(1997),94-2827

i i i i i Sections802.10 (7) and 805.03 apply in criminal cases. A court has power to sanc
actionsnot triable of nght by a Jumhe court upon motion or on tion a tardy attorney under these sections. Failure to delineate the reasons for the

its own initiative may try any issue with an advisory jury sanctionds an erroneous exercise of discretion. Anders@ireuit Court for Mik
(2) With the consent of both parties, the court roeder a trial waukeeCounty 219 Ws. 2d 1578 N.W2d 633(1998),96-3281

; i ; T ; Counsel'segregious acts may be imputed to the client. Smi@olde,224 Ws.
with a jury whose verdict has the samieefas if trial by jury had 518 592 N'W2d 287(Ct. App. 1998)97-3404

beena matter of right. If the constitution or statutes require proof befbeecircuit court can enter a par
History: Sup. Ct. Order67 Ws. 2d 585, 690 (1975). ticular judgment or ordetthe court cannot enter the judgment or order without the
appropriateshowing. The circuit court may determine that a p@egtion or inaction
805.03 Failure to prosecute or comply with procedure providesadequate cause for sanctions against that pButythat does not allow the

. . . courtto dispense with any constitutional or statutory burden of proof that must be sat
statutes. For failure of any claimartb prosecute or for failure jgeq prior to entering a judgment or ordeEvelyn C.R. vTykila S.2001 WI 110,

of any party to comply witlthe statutes governing procedure irz46 ws. 2d 1629 N.w2d 768 00-1739
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The trial court abused its discretion by ordering the defendant in a civil suitéerved,or if there is none, befoitbe introduction of evidence at
foregoits rights to insurance coverage for punitive damages when the issue of ri‘{P{é trial or hearin
to insurance coverage was not before the court. Cityest Wilis v WEPCO 2001 9. o
WI App 226 248 Ws. 2d 10635 N.W2d 873 99-2944 (4) CoSTSOFPREVIOUSLYDISMISSEDACTION. If a plaintiff who

Circuit courts have inherent authority to sanction by dismissal a party Whocrgﬁsonce dismissed aaction in any court commences an action

attemptedo suborn perjury from a witness. In assessing the severity of the mis . . : .
ductand need for an appropriate sanction, a trial court was within its authariig o Pasedupon or including the same claim against the sdefend

sidera previous attempt to suborn perjury in another éasegdition to the attempt gnt,the court may make such order for the payment of costs of the
in the case before it. Schultz Sykes,2001 WI App 255248 Ws. 2d 746 638

b actionpreviously dismissed as it deems proper and may stay pro
N.W.2d 604 00-0915 . ! N . P . k

The American Rule does not bar courts from exercising their inherent powerGeedingsin the action until the plainfihas complied witithe
assessttorney fees, and when a court does so, the limitatiofeeafwards under grder.
[former] s. 814.025 do not control. SchultZBykes2001 WI App 255248 Wis. 2d History: Sup. Ct. Ordei67 Ws. 2d 585, 691 (19752005 a. 2532007 a. 2007.

7436?:3;%;\165\/\12(1 604 00_0915’ ; . i~ Assessmendf attorney fees as a condition of voluntary dismissal without preju
guardian ad liters'allegedly contumacious act or omission had nOthmgit:ewas within the trial court’ discretion. Dunn.\Fred A. Mikkelson, Inc88 Wis

to do with the violation of a pretrial, scheduling, or procedural ortther circuit
court’sauthority to sanction the guardian ad litem for noncompliance witults 2d 369 276 N_‘W_Zd 748_(1979)_‘ i .
stantiveorder directing the disposition of a mir®settlement proceeds was more Voluntarydismissal with prejudice rarely entitles the defendant to an award of fees
firmly grounded in s. 785.03 (1) (a). Reed.webke,2003WI App 207, 267 Wis. andcosts. Bishop v Blue Cross & Blue Shield,45 Ws. 2d 315426 N.W2d 114
2d 596 671 N.W2d 304 02-2211 (Ct. App. 1988). o o

It is an erroneous exercise of discretion for a circuit court to enter a sanction of digh condemnee may voluntarily dismiss an appeal to a circuit aoder s. 805.04
missalwith prejudice, imputing the attorneytonducto the client, if the client is without court order Dickie v City of Tomah,160 Ws. 2d 20465 N.W2d 262(Ct.
blameless.Industrial Roofing Services, Inc. Marquardt2007 W1 19299 Wis. 2d ~ App. 1990).
81, 726 N.W2d 898 05-0189 If any adverse party to an action files a responsive pleading prior to the time that

Thereis no requirement that conduct must be persistent in order to be egregithsplaintiff attempts to dismiss the actiander sub. (1), a voluntary dismissal with
Whena defendant in a medical malpractice case destroyed all of his ntedimals  out prejudice is no longer obtainable. GowarMeClure,185 Ws. 2d 903519
in a single act, the magnitude of the loss under the circumstaasesuficientto  N.W.2d 692 (Ct. App. 1994).
constituteegregious conduct. MorrisonRankin,2007 WI App 186305 Wis. 2d Thetrial court did not abuse its discretion in granting the pl&istihotion for dis
240, 738 N.W2d 588 06—0980 missalwithout prejudice in order that the plaifittould refile in an attempt to take

In light of the facts and the need of circuit courts to control taééndars to ensure advantagef a new statutory enactment. The prejudice this section protects against
the orderly administration of justice, the circuit court did not erroneously exercise isthat of putting the defendant through the expense of a lawsuit withoutdiging
discretionwhen it determined that a civil defendamiolation of a scheduling order to obtain a final determination on the merits, not from being disadvantagdddyg a
was “egregious” and grounds for entering default judgment when the defendéative policychange. Estate of Rita Engebosklurraine Ridge Limited Partnership,
failed to attend the scheduling conference, file his wittisgdile an itemization of 228 Wis. 2d 860598 N.W2d 584(Ct. App. 1999)98-3019
damagesn connection with his counterclaim, figepretrial report, and attend the-pre  This section only applies to dismissals; it does not address vacating judgments.
trial conference. Ea®¥inds Properties, LLC.\dahnke2009 WI App 125320 Ws.  Oncejudgment is entered, there is no action to dismiss. Bank @Guehigin vKahl,
2d 797, 772 N.W2d 738 08-2453 2002WI App 312 258 Wis. 2d 937655 N.W2d 525 02-0835

Whenthe trial court imposed sanctions because it found that a party had brougt8ub. (1), the voluntary dismissal statute, does not apply in a CHIPS proceeding
whatwas essentially a motion for reconsideration without any new evidence or dvecauset is different from and inconsistent with s. 48.24 (4), which is construed to
denceof manifest error of law by the trial court, that was a basis for the court to dgmpvidethat a district attorney may withdraw a CHIPS petition only with the approval
themotion for reconsideration. It was not a basis for an award of attorneyifieest  of the court. Kenneth S. vCircuit Court for Dane Count008 WI App 120313
afinding of bad faith or egregious conduct. No statute authorizes sanctions fer briigs. 2d 508 756 N.W2d 573 08—-0147
ing a motion for reconsideration, and the trial court made no finding of misconductf doubt exists regarding the finality of an order of dismissal, the court may look
nor does the record reveal misconduct. Le@eico Indemnity Companf009 W1 beyondthe words “with prejudice” to determinetife dismissal was meant to be-con
App 168 321 Ws. 2d 698776 N.W2d 622 08-3125 ) clusive. Brye v Brakebush32 F3d 1179 (1994).

Dismissalfor failulre to prosecuteiolated duhe prt?cess rngrem%nts Whlen tld1e peti
tionerhad no actual or constructive notice that her conduct might result in dismi ; PO .
beforethe motion to dismiss for failure to prosecuias filed. More than notice of 5865'05 COI’]SOlqutlon, S'Epar_ate trials. (1) CONSO|t|DA'
amotion to dismiss for failure to prosecute anklearing are required to provide dueTION. (a) When actions which might have been broughtsasgie

process. Before imposing a sanction as drastic as dismissal, advanced noticgégionunder s803.04are pending before the court, it may order
requiredthat a partys conduct might resuit dismissal to satisfy due process require !

ments. TheisBhort2010WI App 108328 Ws. 2d 162789 N.w2d 58509-1591 @ joint hearing or trial of angr all of the claims in the actions; it
When a circuit court concludes that a pastyfailure to follow court orders, may order all the actions consolidateahd it may make such

althoughunintentional, is “so extreme, substantial and persistent” that the condgfiders concerning proceedings thereiis may tend to avoid

may be considered egregious, the circuit court may make a finding of egregiousness, del

Converselya party may also act in bad faith, which by its nature cannot be unintéf1N€cessargosts or delay

tional conduct. ® find that a party acts in bdaith, the circuit court must find that (b) When actions which might have been brought as a single
the noncomplying party “intentionally or deliberatelydelayed, obstructed, or

refusedto comply with the court ordeDane County Department of Human ServiceCtion under s803.04are pending before dirent courts, any

v. Mable K.2013 WI 28 346 Wis. 2d 396828 N.W2d 198 11-0825 suchaction may be transferred upon motion of any party or of the
court to another court where the related action is pendingbnA
805.04 Voluntary dismissal: effect thereof. (1) By ferenceinvolving both judges and all counsel may be convened

PLAINTIFF; BY STIPULATION. Except as provided in suf2m), an onthe record as prescribed by887.13 (3) Transfer under this
actionmay be dismissed by the plaiftifithout order of court by paragraphshall be made only by the joint written ordertoé
servingand filing a notice of dismissal at any time before servigeansferringcourt and the court twhich the action is transferred.
by an adverse party of responsive pleading or motion or by the fil (2) Separate TRIALS. The court, in furtherance of conve
ing of a stipulation of dismissal signed by all parties who haygenceor to avoid prejudice, or when separate trials wilttedu
appearedn the action. Unless otherwise stated in the natfce cjve to expedition or economyr pursuanto s.803.04 (2) (b)
dismissalor stipulation, the dismissal is not on the merits, excepfay order a separate trial of any claim, cross claim, counterclaim,
thata notice of dismissalperates as an adjudication on the meritsy 3rd—party claim, or of any number of claims, always preserving
whenfiled by a plaintif who has once dismissed in any camt jnviolate the right of trial in the mode to which the parties are
actionbased on or including the same claim. entitled.

(2) By ORDEROF COURT. Except as provided in sufl), an Xi“H(iigo% -zso%% gt.z (gécz'%lg; \;\189 72d 585, 692 (1975); Sup. Ct. Ordbt1 Ws. 2d
actionshall not be dismissed at the plalhnflnstar!ce save upon udicial Council Note,1988; Sub. (1) (b) is amended by allowing conferences
order of court and upon such terms and conditions as the Cor‘ééardingconsolidation of actions to beonducted by telephone conference. [Re

deemsproper Unless otherwise specified in the orcetismissal Ordereffective pan & 1t98[§3.} e thei f liability and d dtotry th
i i i i etrial courts order to bifurcate the issues of liability and damages and to try the
underthis subsection is not Or_l the_ merits. separatéssues before separate juries contravened sub. (2) and cannot be reconciled
(2m) FAaLse cLAaMS. An action filed under 20.931may be with the requirement of s. 805.09 (2) that the same five-sbftti® jury must agree

dismissecbnly by order of the court. In determining whether t§" all questions necessary to stistanemhct. Waters v Pertzborn2001 WI 62243
dismiss the action filed under20.931 the court shall take into @V'S' 2d 703627 N.W2d 497 95-1702
accountthe best interests of the parties and the purposss 0805.06 Referees. (1) A court in which araction is pending
20.931 may appoint a referee who shall have such qualifications as the
(3) COUNTERCLAIM, CROSSCLAIM AND 3RD-PARTYCLAIM. This courtdeems appropriate. The fees to be allowed to a referee shall
sectionapplies to the voluntary dismissal of any counterclainbefixed by the courind shall be chged upon such of the parties
cross claim, oBrd—partyclaim. A voluntary dismissal by the or paid out of any fund or subject matter of the actignich is in
claimantalone shall be made before a responsive pleadingth® custody and control of the court, as the court may direct. The
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refereeshall not retain the refereeteport as security for com  (b) In an action to be tried without a jury the court shall accept
pensationput if the party ordered to pay the faléowed by the thereferees findings of fact unless clearly erroneousithid 10
courtdoes not pay it afterotice and within the time prescribed bydaysafter being served with notice of the filing of the report any
the court,the referee is entitled to a writ of execution against thEarty may serve written objections thereto upon the other parties.
delinquentparty Applicationto the court for action upon the report and upon ebjec
(2) A reference shall be the exception and not the rule. tignsthereto shall be by motion and upon notice. The court after
actionsto be tried by a jurya reference shall be made only wheh€aring may adopt the report or may modify itmayrejectitin
the issues are complicated; in actions to be tried withqutya ~Wholeor inpart or may receive further evidence or may recommit
save in matters of account and offidiflt computation ofdam it With instruction.
ages,a reference shall be made only upon a showing that some(c) In an action to be tried by a jury the referee shall not be
exceptionalkondition requires it. directedto report the evidence. The refesehdings upon the

(3) Theorder of reference to the referee may specify or limigsuessubmitted are admissible as evidence of the mdtiarsl
the referees powers and may direct the referee to report only upgRdmay be read to the jurgubject to the ruling of the courpon
particularissues or to do or perform particular acts or to recei@y objections in point of law which may be made to the report.
andreport evidence only and may fix the time and place for begin (d) The efect of a refereg’report is the same whether or not
ning and closing the hearings and for the filing of the refereghe parties have consented to the reference; but, when the parties
report. Subject to the specifications and limitations stated in tis§pulatethat areferees findings of fact shall be final, only ques
order,the referee has and shall exercise the power to regulateians of law arising upon the report shall thereafter be considered.
proceedingsn every hearing before the referee and to do all actgfistory: Sup. Ct. Order67 Ws. 2d 585, 693 (19751975 c. 218
andiake all measurasecessary or proper for théieent perfor. , ITElra court oper efused o admy o cucencaissye o fct
manceof duties under the ordeihe referee may require the pro n.w.2d714(1976).
duction of evidence upon all matters embraced in the reference,
including the production of all books, papers, vouchers, doc805.07 Subpoena. (1) ISSUANCEAND SERVICE. Subpoenas
ments,and writings applicable thereto. The referee may rule upshallbe issued and serveddncordance with cl885. A subpoena
the admissibility of evidence unless otherwise directed by theay also be issued by any attorney of record in a civil action or
orderof referenceand has the authority to put witnesses on oagipecialproceeding to compelttendance of witnesses for deposi
andmay personally examine them and neayl the parties to the tion, hearing or trial in the action or special proceeding.
actionand examine them upon oath. When a party so requests, the)) SyepoENA REQUIRING THE PRODUCTION OF MATERIAL. ()
refereeshall make a record of the evideruffered and excluded A subpoena may command the person to whom it is directed to
in the same manner and subject to the same limitai®ascourt produce the books, papersjocuments, electronically stored
sitting without a jury information, or tangible things designated therein. A subpoena
(4) (a) When areference is madee clerk shall forthwith fur may specify theform or forms in which electronically stored
nish the referee with a copy of the ordéreference. Upon receiptinformationis to be produced. A command in a subpoena to pro
thereofunless the order of reference otherwise provides, the rdfice documents, electronically stored information, or tangible
ereeshall forthwith set a time and place fbe first meeting of the thingsrequires the responding party to permit inspection, copy
partiesor their attorneys to be held with2® days after the date ing, testing, or sampling of the materials.
of the order of reference astiall notify the parties or their attor (b) Notice ofa 3rd—party subpoena issued for disco\/ery pur
neys. Itis the duty of the referee to proceed withralisonable posesshall be provided to all parties at least 10 days before the
diligence. Any party on notice to the parties and the referee, mayheduledeposition in order to preserve their righttzject. If
applyto the court for an order requiring the referee to speed #48rd-party subpoena requeshe production of books, papers,
proceedingsandto make the report. If a party fails to appear at thécuments, electronicallstored information, or tangible things
time and placappointed, the referee may proceed ex parte or mg#tare within the scope of discovery unde8@2.01 (2) (a)those
adjourn the proceedings to a future dgying notice to the absent gbjectsshall not be provided before the time and date spedified

party of the adjournment. the subpoena. The provisions under this paragraph apply unless
(b) The partiesnay procure the attendance of witnesses befcaé of the parties otherwise agree.
the referee by the issuance and service of subpoenagthtut (c) If a subpoena does not specify a form for produeieg

adequatexcuse a witness fails to appear to give evidence, the wibnically stored information, the person responding shalt pro
nessmay be punished as for a contempt and be subjected todbeeit in a form or forms in which it is ordinarily maintained or
consequencegpenalties, and remedipsovided in ss885.11and  in a reasonably usable form or forms. The person responeltty

885.12 not produce the same electronically stored information in more
(c) When matters of accounting are in issue, the referee nthgnone form.
prescribethe form in which the accounts shall be submitied (d) If information inadvertently produced in response to a sub

in any proper case may require or receive in evidence a statenpeiginais subject to a clainof privilege or of protection as trial
by a certified public accountant who is called as a witneggn  preparatiormaterial, the party making the claim may notify any
objectionof a party to any of the items thus submitted or uponparty that received the information of the claim and the basis for
showingthat the form of statement is inSafent, the referee may it. After being notified, a party must promptigturn,sequester
require a different form of statement to be furnished, or ther destroy the specified information aady copies it has; must
accountsor specific items thereof to be proved by oral examinaot useor disclose the information until the claim is resolved,;
tion of the accountingarties or upon written interrogatories or irmusttake reasonable steps to retrieve the information if the party
suchother manner as the referee directs. disclosedit before being notified; and mayromptly present the

(5) (a) The referee shall prepare a report upon the matters stiormation to the courtunder seal for a determination of the
mitted by theorder of reference and, if required to make findingg/aim. The producing party must preserve the information until
of fact and conclusions of lathe referee shall set them forth inthe claim is resolved.
thereport. The referee shall file the report with the clerk of the (3) PrRoTECTIVEORDERS. Upon motion made promptly and in
courtand in an action to be tried without a junpless otherwise anyevent at or before the time specified in the subpoena for com
directedby the order of reference, shall file with it a transcript giliancetherewith,the court may (a) quash or modify the subpoena
the proceedings and of the evidence and the original exhibits. Thé is unreasonable and oppressive or (b) condition denial of the
clerk shall forthwith mail to all parties notice of the filing. motion upon the advancement by the peisomhose behalf the
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subpoenas issued of the reasonable cost of producing the books,(2) NumBER oF JURORS. A suficient number of jurors shall be
papersdocuments, or tangible things designated therein. summonedn the action so that the number applicable under s.

(4) Form. (a) The subpoena shall be in the following form?756.06remains after the exercise of all peremptory challenges to
which the parties are entitled under s(8). The court may order

SUBPOENA that additional jurors be selected. In that case, if the number of
STATE OF WISCONSIN jurorsremains moré¢han required at the time of the final submis
.... County sion of the cause, the court shdktermine by lot which jurors
THE STATE OF WISCONSIN, TO ....: shallnot initially participate in deliberations. The court may hold

Pursuant to section 805.07 of thés@bnsin Statutes, you aretheadditional jurors until the verdict is render@ddischage them
herebycommanded to appearperson before [.... designating theatany time.
court, officer, or person and place of appearance], on [.... date] at(3) PEREMPTORYCHALLENGES. Each party shalbe entitled to
....0’clock ...M., to give evidence in an actibatween ...., plain 3 peremptory challenges which shall be exercised altern#tiely
tiff, and ...., defendant. [Insert clause requiring the production@éintiff beginning; and when any party declines to challenge in
material,if appropriate]. Failure tappear may result in punish turn, the challenge shall be made by the clerk by lot. The parties
mentfor contempt which may include monetary penalties, imprigo the action shall be deemed 2, all plafatifeing one party and
onmentand other sanctions. Issued this .... day of ...., .... (yeal) defendants being the other pagxcept that in a case where 2
[Handwritten Signature] ohr mcr)]reddefendants. hav? ﬁdyerse interestscdbe, if sz’gisfied
: ; thatthe due protection of their interests so requiregs discre
Attorney for [|dent|fy pgrty] tion, may allow peremptory challenges to the defendant or defen
(or other oficial title)  yantson each side of the adverse interests, not to exceEedd
[Address]  sideshall be entitled to one peremptory challeirgaddition to
[Telephone Number] those otherwise allowed by law if additional jurors are to be

(b) For a subpoena requiring the production of material, tgglectedunder sub(2).
following shall be inserted in the foregoing formouvarefurther (4) Jury view. On motion of any partyhe jury may be taken
commandedo bring with you the following{describing as aceu to view any propertymatter or thing relating to the controversy
rately as possible the bookgapers, documents or other tangibléetween the parties when it appears to the court that the view is
thingssought]. necessaryto a just decision. Thmoving party shall pay the

(5) SUBSTITUTED SERVICE. A subpoena may be served in th&xpensesf the view The expenses shall afterwards be taxed like

mannerprovided in s885.03except thasubstituted personal ser otherlegal costs if the party who incurred them prevails in the
vice may be made only as provided i861.11 (1) (b)and except action.

thatofficers, directors, and managing agents of public or privafg;;sgérz’agg%cltéggd:’%g’gﬁp_z‘(‘:EBS;d%%O(.g%z%)égggf\-lvzslgldgz\z (Cl-g?élf)‘;

corporationsor limited liability companies subpoenaed in theifigag 4. 162
official capacity may be served as provided i8Gl.11 (5) (a) Judicial Council Note, 1983:Sub. (2) is amended by replacing the concept of
. “alternate”jurors with a provision allowing the court to order the impaneling of addi
(6) MorTioN HEARING PROCEDURE. Motions under sul§3) may  tionaljurors. The panel is then reduced to the proper size by lot immedpitety
be heard as prescribed in817.13 to final submission of the cause. These changes are intended to promote an attentive
History: Sup. CtOrder 67 Ws. 2d 585, 697 (1975):979 c. 10; Sup. Ct. Order ~ attitudeand a collegial relationship among the members of the jury _
141Wis. 2d xiii (1987):1987 a. 1551993 a. 12; Sup. Ct. Order N®¥5-09 195 Ws. _ Thefirst sentence of prior sub. (3) is moved to sub. (2) for more logical placement
2d xiii (1996); 1997 a250 1999 a. 852005 a. 253Sup. Ct. Order NadD9-01, 2010 [N the statutes. The reference to “alternate” jurors in the final sentence is changed to
WI 67, filed 7-6-10, ef 1-1-11: Sup. Ct. Order Nal2-03 2012 WI 14, filed ~ ‘additional” jurors to reflect the modification of sub. (2). [Bill 320S]

11-1-12¢f. 1-1-13. Judicial Council Note, 1996: This proposal change$mpaneled” to“selected”
Judicial Council Note, 1988:Sub. (6) [created] allows motions for protective Wheneve statute refers to choosing jurors or prospective jurors, for statutory- unifor
ordersto be heard by telephone conference. [Re Ordectafe Jan. 1, 1988] mity. Adding the last sentence [to (2)] is intended to allow courts to keep additional

Judicial Council Note, 1995: Sub. (2) (b) requires notice of third—padigcov  1Urorstoreplace any juror who might not be able to complete deliberations. Delibera
ery subpoenas in order to preserve the right of other parties to move tatiyermsh gg’is_‘g?wd begin anew with the additional juror in place [Re SCOZ8e08ef.
Judicial Council Note, 2010: The amendments to805.07 (2) are modeled on The m]ére expression of a predetermined opinion of guilt during voir dire does not
F.R.C.P45(a) and (d). Portions of the Committee Note of the federal Adv&ary . : ! :
mitteeon C(iv)il Rulés) are pertinent to the scope and purpose of s. 805.07 (2): RiiRgualifythe juror per se. Hammill $tate9 Wis. 2d 404278 N.W2d 821(1979).
45is amended to conform the provisions for subpoenas to changes in other discoveRjie disproportionate representation of a group in one array idigienf to estab
rules,largely related to discovery of electronically stored information. lish’systematic exclusion. StateRruitt,95 Wis. 2d 69289 N.W2d 343(Ct. App.
Rule 45(a)(1)(B) is also amended, as is Rule 34(a), to provide that a subpoerd@fD)-
availableto permit testing and sampling as well as inspection and copying. As in RuléJnlessthe defendant consents, it is reversible error for the trial court to substitute
34, this change recognizes that on occasionppertunityto perform testing or sam analternate juror for a regular juror after jury deliberations have begun. State v
pling may be important, both for documents and for electronically stored informaan,108 Ws. 2d 291321 N.W2d 212(1982).
tion. [Re Order déctive Jan. 1, 2] Thetrial court's deliberate, though well-intended, removal of a class or group for
Judicial Council Note, 2012: Sup. Ct. Order NdL2-03states that “the Judicial causewithout examination of individuals in tlggoup was improperState vChosa,
CouncilNotes to \i. Stat. § 804.01 (2) (c), 804.01 (7), 805.07 (2) (d), and 905.008Wis. 2d 392321 N.W2d 280(1982).
(5) are not adopted, butill be published and may be consulted for guidance irrinter Thetrial court, sitting as the trier of fact, committed an error of law in making and
pretingand applying the rule.” . . relying on an unrequested, unannounced, unaccompanied, and unrecorded view of
Sub.(2) (d) is modeled on Fed. R. CR45(d)(2)(B), which was amended in 2007 anaccident scene in assessing evidence produced at trial. American Family Mut. Ins.
to adoptthe wording of Rule 26(b)(5)(B), the so—called “clawback” provision of th&o. v. Shannon120 Ws. 2d 560356 N.W2d 175(1984).
federalrules. ] ~ Whena juror incompletely responds to material questions on voir dire, a new trial
Subsectior(3) only authorizes the court to quash a subpoena to compel producti@ivarranted if it is shown that it is more likely than not that the juror was biased
of tangible things, not a subpoena to compel attendance of a witnesses. Gitate vagainstthe moving party State vWyss, 124 Ws. 2d 681370 N.W2d 745(1985).
bert,109 Wis. 2d 501326 N.W2d 744(1982). But see State.\Faucher227 Ws. 2d 700596 N.W2d 770(1999),97-2702 for a
review of this case to apply new terminology regarding juror bias.
805.08 Jurors. (1) QUALIFICATIONS, EXAMINATION. Thecourt Law enforcement dicers should not be automatically excused for cdusa

: . : . venireon grounds of implied bias. Statd_ouis,156 Ws. 2d 470457 N.W2d 484
shallexamine on oath each person vificalled as a juror to dis (1990). Bt seeState vFaucher227 Ws. 2d 700596 N.W2d 770(1999),97-2702

cover whether the juror is related bipod, marriage or adoption for a review of this case to apply new terminology regarding juror bias.
to any party or to any attorney appearing in the case, or has arfgospectivejurors related to a state witness by blood or marriage to the third degree
t

. ol ; be struck from the jury panel. State3esch167 Ws. 2d 660482 N.W2d 99
financialinterest in the case, or has expressed or formed any o;'(ii 92). But see State Faucher227 Ws. 2d 700596 N.W2d 770(1999),97-2702

ion, or is aware of any bias or prejudice in the case. If a jurorféga review of this case to apply new terminology regarding juror bias.
not indifferent in the case, tharor shall be excused. Any party Theverdict of a 13-member jury panel agreed to by the defense and prosecution

it i i i i s valid. State.\Ledger175 Ws. 2d 16, 499 N.W2d 199(Ct. App. 1993).
ObJeCtmgfor cause to a juror may introduce evidence in Sl’lppc‘ﬁ‘fAn appellate court should overturn a circuit caudtermination thatgrospee

of the objection.This section shall not be construed as abridginge juror can be impartial only if the jurarbias is manifest, and not when there is

in any manner the right of either party to supplement the souﬁ’rewonatéle suspicion of ctj)ias. (The t§35t for marbfestis stated. StateRerron,
; : At ; 9Wis. 2d 481579 N.W2d 654(1998),96-3425 But seeStatev. Faucher227
examinationof any person as to qualifications, but such examing;; 5 700596 N.W2d 770(1999),97—2702 for a review of this case apply new

tion shall not beepetitiousor based upon hypothetical questiongerminologyregarding juror bias.

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/statutes/2013/885.03
http://docs.legis.wisconsin.gov/document/statutes/2013/801.11(1)(b)
http://docs.legis.wisconsin.gov/document/statutes/2013/801.11(5)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/805.07(3)
http://docs.legis.wisconsin.gov/document/statutes/2013/807.13
http://docs.legis.wisconsin.gov/document/acts/1979/110
http://docs.legis.wisconsin.gov/document/acts/1987/155
http://docs.legis.wisconsin.gov/document/acts/1993/112
http://docs.legis.wisconsin.gov/document/sco/95-09
http://docs.legis.wisconsin.gov/document/acts/1997/250
http://docs.legis.wisconsin.gov/document/acts/1999/85
http://docs.legis.wisconsin.gov/document/acts/2005/253
http://docs.legis.wisconsin.gov/document/sco/09-01
http://docs.legis.wisconsin.gov/document/sco/12-03
http://docs.legis.wisconsin.gov/document/sco/12-03
http://docs.legis.wisconsin.gov/document/courts/109%20Wis.%202d%20501
http://docs.legis.wisconsin.gov/document/courts/326%20N.W.2d%20744
http://docs.legis.wisconsin.gov/document/statutes/2013/756.06
http://docs.legis.wisconsin.gov/document/statutes/2013/805.08(3)
http://docs.legis.wisconsin.gov/document/statutes/2013/805.08(2)
http://docs.legis.wisconsin.gov/document/acts/1975/218
http://docs.legis.wisconsin.gov/document/acts/1977/318
http://docs.legis.wisconsin.gov/document/acts/1977/447
http://docs.legis.wisconsin.gov/document/acts/1977/447,%20s.%20210
http://docs.legis.wisconsin.gov/document/acts/1983/226
http://docs.legis.wisconsin.gov/document/sco/96-08
http://docs.legis.wisconsin.gov/document/acts/1999/162
http://docs.legis.wisconsin.gov/document/sco/96-08
http://docs.legis.wisconsin.gov/document/courts/89%20Wis.%202d%20404
http://docs.legis.wisconsin.gov/document/courts/278%20N.W.2d%20821
http://docs.legis.wisconsin.gov/document/courts/95%20Wis.%202d%2069
http://docs.legis.wisconsin.gov/document/courts/289%20N.W.2d%20343
http://docs.legis.wisconsin.gov/document/courts/108%20Wis.%202d%20291
http://docs.legis.wisconsin.gov/document/courts/321%20N.W.2d%20212
http://docs.legis.wisconsin.gov/document/courts/108%20Wis.%202d%20392
http://docs.legis.wisconsin.gov/document/courts/321%20N.W.2d%20280
http://docs.legis.wisconsin.gov/document/courts/120%20Wis.%202d%20560
http://docs.legis.wisconsin.gov/document/courts/356%20N.W.2d%20175
http://docs.legis.wisconsin.gov/document/courts/124%20Wis.%202d%20681
http://docs.legis.wisconsin.gov/document/courts/370%20N.W.2d%20745
http://docs.legis.wisconsin.gov/document/courts/227%20Wis.%202d%20700
http://docs.legis.wisconsin.gov/document/courts/596%20N.W.2d%20770
http://docs.legis.wisconsin.gov/document/wisupremecourt/97-2702
http://docs.legis.wisconsin.gov/document/courts/156%20Wis.%202d%20470
http://docs.legis.wisconsin.gov/document/courts/457%20N.W.2d%20484
http://docs.legis.wisconsin.gov/document/courts/227%20Wis.%202d%20700
http://docs.legis.wisconsin.gov/document/courts/596%20N.W.2d%20770
http://docs.legis.wisconsin.gov/document/wisupremecourt/97-2702
http://docs.legis.wisconsin.gov/document/courts/167%20Wis.%202d%20660
http://docs.legis.wisconsin.gov/document/courts/482%20N.W.2d%2099
http://docs.legis.wisconsin.gov/document/courts/227%20Wis.%202d%20700
http://docs.legis.wisconsin.gov/document/courts/596%20N.W.2d%20770
http://docs.legis.wisconsin.gov/document/wisupremecourt/97-2702
http://docs.legis.wisconsin.gov/document/courts/175%20Wis.%202d%20116
http://docs.legis.wisconsin.gov/document/courts/499%20N.W.2d%20199
http://docs.legis.wisconsin.gov/document/courts/219%20Wis.%202d%20481
http://docs.legis.wisconsin.gov/document/courts/579%20N.W.2d%20654
http://docs.legis.wisconsin.gov/document/wisupremecourt/96-3425
http://docs.legis.wisconsin.gov/document/courts/227%20Wis.%202d%20700
http://docs.legis.wisconsin.gov/document/courts/227%20Wis.%202d%20700
http://docs.legis.wisconsin.gov/document/courts/596%20N.W.2d%20770
http://docs.legis.wisconsin.gov/document/wisupremecourt/97-2702

5 Updated 13-14Wis. Stats. Database TRIALS 805.12

Jurorbias may be actual, implied, or inferred. Inferred bias is a factual findirsgarchinghe inquiry needed to make reasonably sure that an unbiased jury is impan
requiringevaluation of the facts and circumstances incluttioge surrounding the eled. Oswald v Bertrand 374 F3d 475(2004).
juror’s incomplete or incorrect response to questions during voir direthfl AnalyzingJuror Bias Exhibited Duringdit Dire in Wisconsin: How to Lessen the
responseslo not prevent finding inferred bias. StateDelgado223 Ws. 2d 270  Confusion. Raissi. 84 MLR 517 (2000).
588 N.W.2d 1(1999),96-2194 But see State. Faucher227 Ws. 2d 700596 Satev. Louis: A Missed Opportunity to Clarify when Law Enforcementi@dls
N.W.2d 770(1999),97-2702 for a review of this case to apply new terminologyMay Serve as Petit Jurors in Criminal Cases. 1992 WLR 757.
regardingjuror bias. o o Note: See also notes to Article I, section 7.
Theterms “statutory bias,” “subjective bias,” and “objective bias” are adopted as
the proper terms for referring to types of jury bias, replacing the terms “implied biag,r - AT :
“subjective bias,” and “objective bias.” State Faucher227 Ws. 2d 700 596 %05'09 Jur|e$ of fewer than 12; five-sixths verdict.
N.W.2d 770(1999),97-2702 (1) Jury. Thejury shall consist of a number of persons deter
Statutorybias referso those situations described in sub. (1); a person falling withimined under s756.06 (2) (b)
oneof the sub. (1) descriptions may not serve regardless of the ability to be impartial. . . . .
Statev. Faucher227 Ws. 2d 700596 N.W2d 770{1999),97-2702 (2) VeroicT. A verdict agreed tby five-sixths of the jurors
Subijectivebias is revealed through the woralsd demeanor of the prospective Shall be the verdict of the jurylf more than one question must be
juror as revealed ovoir dire; it refers to the jurds state of mind. State Faucher answeredo arrive at a verdict on the same claim, the stiwee
227 Wis. 2d 700596 N.W2d 770(1999),97-2702 sixthsof the jurors must agree on all the questions.

Objectivebias focuses on whether a reasongkleson in the individual prospec ) . )
tive juror's position could be impartial; the circuit court is particularly well positioneq 15'?83" Ctsuopr d%tr. Sggggggﬁgﬁ%% ;\9? 1%8;;5)*977 C. 3181977c. 447s.

to determine objective biasState v Faucher227 Ws. 2d 700596 N.w2d 770 ' L h - . .
(1999),97-2702 Five-sixthgury agreement is not required on all questions on the verdict, but on
VW§ Louis, Gescch, Satev. Messlt, 185 Ws. 2d 254 Ferron, Delgado, andState all qu(—;stions necessary to support ajudgment ona particular claim. A verdict must
v. Broonield, 223 Ws. 2d 465 are cases through which jury bias jurisprudence h reviewed on a claim—by—-claim basis rather tham whole. Giese Montgomery
evolved: where each would fall given the new bias terminology adopted in this c4éd/d: Inc. 111 Wis. 2d 392331 N.w2d 585(1983).
is considered. State Faucher227 Ws. 2d 700596 N.W2d 770(1999),97-2702 hetrial courts order to bifurcate the issues of liability and damages and to try the
Thereis no automatic disqualification of potential jurors who have been convictégParate issues befaeparatguries contravened s. 805.05 (2) and cannot be recon
of crimes. State.Wendoza227 Ws. 2d 838596 N.W2d 736(Ct. App. 1998), °! ed with the requirement of sub. (2) that the same five—sixths of the jury must agree
97-0952 ’ ’ ’ ’ ' ' on all questions necessary to sustain a verdiettel/v Pertzborn2001 W1 62243
A prospective juror who is the brother-in-law of a state witness is a relative \995 2d 703627 N.W2d 497 99-1702
marriageto the3rd degree undeésesch and must be struck for cause as the relation . . .
ship constitutes statutory biagailure to do so is grounds for reversal and a new ia805.10 Examination of witnesses; arguments.  Unless
Statev. Czarneckiz31 Ws. 2d 1604 N.W2d 891(Ct. App. 1999)98-2406 the judge otherwise orders, not more than one attorney for each

In deciding subjective bias, the particular words of the juror are néd¢hs. A ideshall . . . d h
prospectivejuror need not respond in voir dire with unequivocal declaratisns Sldeshall examine or cross—examine a witness and not more than

impartiality. State vOswald,2000 WI App 3232 Ws. 2d 103606 N.w2d 23§ 2 attorneys on each side shall suntaithe jury The plaintif shall
97-1219 But see also Oswald Bertrand,374 F3d 475(2003). ingiyaeentitled to the opening and final rebuttajements. Plaintifs
Objectivebias requires a direct, critical, personal connection between the indivi b Ishall be limited iSb d .
ualjuror and crucial evidence or a dispositive issue in the case, or this jutmcta  Febuttalshall be limited to matters rais g any adverse party in
ble negative attitude to the justice system in general. A reasonable person caagument. Veliver of agument by either party shall not preclude

impartial despite a relationship to a polféicer or past experience as arfiadr. i i
Statev. Oswald,2000 WI App 3232 Wis. 2d 103606 N.W2d 238 97-1219 But the adverse party from makmg anygament which thadverse

seealso Oswald vBertrand 249 F Supp 2d 10782003). party would otherwise have been entitled to make. Before the
Peremptorychallenges may not be exercised, and therefore not changed, afterangumentis begun, the court may limit the time fogament.
parties have accepted the jueyen if the jury has not yet been sworn. Stalan History: Sup. Ct. Order67 Wis. 2d 585, 701 (19751975 c. 218

telle, 2000 WI App 10, 235 Wss. 2d 91612 N.W2d 356 99-2159 ) An attorneys concession during closinggamment that his client was negligent
A party who during voir dire neither requests furteestioning nor objects to the ¢, 1ot he cygnstrued asa bindir?g admisgsion. Kuzriaeutzmannl100 ng 2%
seatingof a juror may not later allege error in the trial cafetilure to acsuasponte 43 391 N.\W2d 266(Ct. App. 1980).

in regard to a juror who may not be impartial. Statéfiliams, 2000 Wi App 123 This section authorizes judgés allow more than 2 attorneys on each side to sum

237Wis. 2d 591614 N.W2d 11, 99-0812 up to the jury but a judge may not limit to fewer than 2 the number of attorngys ar

The courts finding that a murder trial juror was not objectively biasedr@ason . :
able. Although the juror had a business and social relationship with the victim, g on each side. In Interest of C.E.Y24 Ws. 2d 47368 N.W2d 47(1985).

juror did not have a personal connection to crucial evidence or a dispositive issue in . . )

the case, a negative attitude toward the justice system, or such a close relation8flp.11  Objections; exceptions. (1) Any party who has

with the victim that no reasonable person in her position could not be impartial. Sfaffr ni i for ruling or order is m m

v. Lindell, 2000 WI App 180238 Wis. 2d 422617 N.W2d 500 99-2704 et ! Oppc?r‘tut ty to_é)bje_db_e ore a K gbc_> c;de S tade ust do
A prospective juror who openly admits bias and is never questioned about hiSgN Order 1o avold waiving errorAn objections not necessary

her partiality is subjectivelyiased as a matter of latate vCarter2002 Wi App ~ aftera ruling or order is made.
55, 250 Wis. 2d 851641 N.W2d 517 01-2303 i At ;
An administrative assistant employed by the county district attarodice was (2) A party ralsmg an ObJeCtIOI_’l m_uspemfythe grounds on
not objectively biased becauste worked for the same entity as the prosecuting/hich the party predicates the objection or claim of error
attorney. The court declines to create a per se rule that excludes potential jurors for, i
the sole reason that they are employed by the district attrofiige. State vSmith, ®3) Ex_ceptlpns Sh;_i” n_ever be made.
2006WI 74, 291 Ws. 2d 569716 N.W2d 482 04-2035 (4) Evidentiary objections are governed bp81.03
A demonstration of a jurts specific bias is not needed to remove a juror from History: Sup. Ct. Order67 Ws. 2d 585, 701 (1975)}975 c. 218
deliberationsvhen there ar&2 other jurors whose impartiality is not in question. The
trial court properly exercised its discretion when it designated a juror as an alter! . . .
basedbn its concern regarding her potential impartialifhe trial court has a duty %-12 SpeC|aI ver;jlcts. (1) Use. Unless it oyderstheF
to ensure that the impaneled jury is impartial; that is frefiasf or prejudice. While wise,the court shall direct the jury to return a special verdict. The
thetrial court in this case did not determine by lot which jurors would not particip rdictshall be prepareldy the court in the form of written ques

in deliberations, this was appropriate, notwithstanding sub. (2), as the trial court . L ; s
thediscretion to removejaror for cause during a trial proceeding. StaBanzalez, Bhs relatingonly to material issues of ultimate fact and admitting

2008WI App 142 314 Ws. 2d 129758 N.W2d 153 07-2160 adirect answer The jury shall answer in writing. In cases founded

As a matter of lawa reasonable presiding judge could not reach any other eonc&pon neg”gence the court need not submit separately any particu
jonth hi her f itti he.juByate vTody, 2 Wi . ! .
S e N od o siitng on the-juyate vTody, 2009 WISL 13y respect in which the party was allegedly negligent. The court

Thedefendant was not entitled to a new trial even though she used a perempmagy also direct the juryo find upon particular questions of fact.
challengeto remove the judge'daughter—in—law from the juryBecause the defend ial i ;
antdid not claim thgury was unfair or partial, a new trial was not required under the (2) OMITTED ISSUE. When Som‘m,ate”al issue of uItlmate fact .
circumstances of the case. The defendant did not show that the presence of thelBdlbrought to the attention of the trial court but essential to sustain

lenged juroiin the pool of potential jurorsfatted the defendastsubstantial rights. - the judgment is omitted from the verdict, the issue shall be deemed

Statev. Sellhause2012 W1 § 338 Ws. 2d 286809 N.W2d 1410-0445 — gatarminedoy the court in conformity with its judgment and the
Guaranteef open public proceedings in criminal trials includes voir dlr(=T . . . .
examinatiorof potential jurors. Press—Enterprise CoSuperior Court of Catg4  1ailure to request a finding by the jury on the issue shall be deemed

U.S.501(1984). awaiver of jury trial on that issue.
No new trial was required when a jurfailure to disclose during voir dire was ) i H
harmlessMc Donough Power Equipmeriic. v. Greenwood464 U.S. 54§1984). h (SI) CkLEﬁK”S ENTIFIESAFTERVERDI%T' Upon receving &erdlﬁt’ .
Theuse of peremptorghallenges by a private litigant in a civil action to exclugdnecler .S all make ‘T’m entry on the minutes speplfylr]g the time
potential jurors solely because of race violates the equal protection clause.- Edrthe verdict was received and the cosirbrder setting time for
sonv. Leesville Concrete Co500 U.S. 614114 L. Ed. 2d 661991). ~ motionsafter verdict under $805.16 The verdict andpecial
If the issue of jury bias surfaces during or before trial, it is the trial pidegponsi ¢ hall be filed
bility to conduct an adequate investigation, given the unsatisfactory character of'mmgss all be milea.
inquiry into jury bias after the trial is over and the defendant convicted. The questiofistory: Sup. Ct. Order67 Ws. 2d 585, 702 (1975)%975 c. 218
is whether given the indications of jury bias, the judg#iquiry was adequate. Ade I the court can find as a matter of law that a party is causally negligent, contrary
quacyis a function of the probability of bias; tigeeater that probabilitthe more  to the jurys answerand the jury attributes some degree of comparative negligence
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to that partythe court should change the causal negligence answer and permitgheundsfor objection with particularity on the record. Failure to

jury's comparison to stand. OlingerGrall,80 Ws. 2d 213258 N.W2d 693(1977).  gyiactat the conference constitutes a waiver of any error in the
If the answer to one material questtows that the jury answered perversibly . y

courtshould set aside the entire verdict unless it is satisfied that the other questiRf@POSednstructions or verdict.

were not dected by the perversityFouse vPersonsg0 Ws. 2d 390259 N.w2d (4) INSTRUCTION. The court shall instruct the jury before or

92(L977). erclosin uments of counsel. Failure to object to a material
Whenthe verdict form did not contain a special fact question regarding the mai%tt g ag ' )

issueof the case, real issues had not been tried. SchBizMarys Hospital81 Wis. ~ variance or omission betweetthe instructions given and the
2d 638 260 N.w2d 783 instructionsproposedioes not constitute a waiver of etrarhe

If evidence conflicts and inconsistent theories on the causieeoévent are ; i ; i
advancedinstructions on both theories should be given. Senteéligby, 87 Ws. court shall prowde the Jury with one complete set of written

2d 44, 273 N.w2d 780(Ct. App. 1978). instructionsproviding the burden of proof and the substariive
An inconsistent verdict, if not timely remedied by reconsideration by thenust ~ to be applied to the case to be decided.
resultin a new trial unless the party injured by the inconsistency waives the portion . . .
of its damage claim and the waiver does not result in a change of the prevailing pam‘5) REINSTRUCTION. After the jury retires, the court may rein
asfound by the jury Westfall v Kottke, 110 Wis. 2d 86328 N.W2d 481(1983). ~ structthe jury as to all or any part of the instructions previously
Ambiguities in jury questions were “omittéssues’under sub. (2) and properly given,or may give supplementary instructions as it deems appro
determinedby the trial court. Badtke Badtke, 122 Wis. 2d 730364 N.W2d 547 :
(Ct. App. 1985). priate.
A special verdict must cover material issues of ultimate fact. The form of a specidtiistory: Sup. Ct. Order67 Ws. 2d 585, 703 (1975),975 c. 2181979 c. 128
verdictis discretionary with the trial court and an appellate court will not interfere 4981 ¢. 358Sup. Ct. Order130 Ws. 2d xi (1987). i o
long as all material issues of fact are covelpgdappropriate questions. Industrial  Judicial Council Note, 1986:Sub. (2) (b) is amended to provide that preliminary
Risk Insurers vAmerican Engineeringesting, Inc2009 WI App 62318 Ws. 2d  instructions may include a description of tiaure of the case, what constitutes evi

148 769 N.W2d 82 08-0484 denceand what does not, guidance regarding the burden of proof and the credibility
Thetrial court cannosubmit a case on one theory and resort to sub. (2) to dispa¥fewitnesses, and directions not to discuss the case until deliberations begin.
of it on another theoryUnder s. 805.13 (3), the parties confeith the trial cours Sub.(4) is amended to required that the court provide the jury one written copy of

supervisionpn the instructions and special verdict that will go to the jifrg party  its instructions regarding the burden of proof. [Re Order7efl-86]

hasan objection, he or she must voice it or it will be waived. If the special verdictSpecificevidentiary facts may be incorporated intoirastruction provided they
leavesout an essential material issue of ultimate fact of a cause of pletiband pre  do not lead the jury to believe that the court has prejudged the evidgtate vDix,
sentedo the jury and the jurys answers define, by necessary implication, @t 86 Wis. 2d 474273 N.W2d 250(1979).

missingissue should be, then, under sub. (2) the trial court may *fill in” this missing yndersub. (3), a failure to object waives errors of substasogell as of form.
issue. But the trialcourt cannot “fill in” a missing cause of action. Hansefexas  Gyldenvandv. Schroede90 Wis. 2d 690280 N.W2d 235(1979).
Roadhouseinc. 2013 W App 2345 Ws. 2d 669827 N.w2d 99 10-3137 It was proper to instruct a jury that it need oosider a lesserfehse if it found

Specialverdict formulation in Méconsin. Decker and Deckef0 MLR 201 thedefendant quilty of Aigher one. State ¥cNeal,95 Wis. 2d 63288 N.W2d 874

9. } o ) (Ct. App. 1980).
Productliability verdict formulation in Visconsin. Slattery et al. 61 MLR 381 * ajthough failure to object at the verdict conference to a substantive defect in the
(1978). verdictconstituted waiverfailure to object did not preclude the cosidbnsideration
. . . ) of thedefect under s. 751.06. Clarkleisure \hicles, Inc96 Ws. 2d 607292
805.13 Jury instructions; note taking; form of verdict. N.W.2d 630(1980).

ial i i Whenan objection at the verdict conference was not specific enough to preserve
(1) STATEMENTS BY JUDGE. After the trial jury 1s sworn, all state anappeal, the supreme court reversed the trial court under s. 751.06iséangin,

mentsor comments byhe judge to the jury or in their presencgnc. v, North Central Airlines, Inc98 Wis. 2d 301296 N.W2d 749(1980).
relatingto the case shall be on the record. Underthe separation of powers doctrine, ss. 805.13 (4) and 972.10 (5) require sub

missionto the juryof written instructions on the substantive law but do not require
(2) PRELIMINARY INSTRUCTIONSAND NOTE TAKING. (a) After an automatic reversalhen the trial court fails to do so. Instructions on the burden

thetrial jury is sworn, the court shall determinetié jurors may  of proof and presumption of innocence precedural, not substantive lam Matter
takenotes of the proceedings: of E. B.111 Wis. 2d 175330 N.W2d 584(1983).

. ol . Whenan alleged error went to the integrity of the fact—findimgcess, the trial
1. If the court authorizes note—taking, the court shall instrugltexercised its discretion to review the circumstantial evidence instruction irre

the jurors that they may make written notes of gneceedings, spectiveof the defendarg’'waiver of objection. State 8hah,134 Ws. 2d 246397
exceptthe opening statements and closinguanents, if they so N-W.2d492(1986).

f ; ; ; et is not error for the trial court to fail to instruct sua sponte on a lesser-included
desireand that the court will provide materials for that purpose Ffense. The trial court should not interfere with the parties’ trial stratStpte v

they so request. The court shall stress the confidentiality of tRigers, 158 Ws. 2d 356461 N.w2d 777(1990).
notesto the jurors. The jurors may refer to their notes during thenstructionalrulings are to be made at the close of the evidence. A partt is

i i i i itledto a mid-trial advisory ruling on whether an instruction will be givBach
proceedlngsand deliberation. The notes may not be the basis fa@tjling, if given, is nonbinding and not subject to appeal. SteBehn, 193 Ws.

or the.object .of any motion by any partifter thejury has ren  >q346 535 N.w2d 1(Ct. App. 1995).
deredits verdict, the court shall ensure that the notes are promptly anattorney disagrees with an instruction that a judge decides to give during an
collectedand destroyed. off-the-record conference, the attorney must object to the instruction on the record
. . to preserve the issue fappeal. Steinbgrv. Jensen204 Wis. 2d 115, 553 N.w2d
2. If the court does not authorize note-taking, the court shatb (Ct. App. 1996)92-2475

statethe reasons for the determination on the record. _ Appellatecourts have no power to reach waived issues concerning unobjected to
b) Th . dditi | limi . . ury instructions. State Ward,228 Wis. 2d 301596 N.W2d 887(Ct. App. 1999),
(b) e court may give additional preliminary instructions tgg=2530

assistthe jury in understanding its duty and the evidence it will A party is not held to waiver under sub. (3) when a potentially inconsistent verdict
i i ; i ; imita IS produced by the substance of the jsmweérdict, as opposed the wording of the

hear. The preliminary instructions may include, without limita o jict '\ acombe vAurora Medical Grou2004 Wi App 19, 274 Ws. 2d 771683

tion, a description of the nature of the case, what constitutes ayiv.2d532 03-2093

denceand what does not, guidance regarding the burden of progf party waives altlaims of error not raised in motions after verdict although a

il ; ; # : ely objection was made at trial. This rule applies to an asserteth@iryction
andthe Credlblllty of witnesses, and directions not to discuss t ‘or objected to under sub. (35uchomel vUniversity of Wsconsin Hospital &

caseuntil deliberationdegin. Any such preliminary jury instruc Clinics, 2005 Wi App 234288 Ws. 2d 188708 N.W2d 13 04-0363

tionsmay be given agaiin the chage at the close of the evidence. A trial courts decision to read jury instructions on damages prior to certain testi
2. ) . f . onywas a proper exercise of discretion andabert properly denied the defen
The additional prellmlnary instructions shall be disclosed to tIi%nt’smotion for mistrial. Because the instructions were not disclosed to the parties

parties before they are given and either party may object to @Biprethey were read by the court, the reading did not qualify as a preliminary

specificinstruction or propose instructions of its own to be givéQSFfPCtian”def sub. (2) (b). The trial court has broad discretion over the conduct
pl’iOI’ to trial. of litigation and saw a need to orient the jury to the subject matter of the testimony

whenthe evidence was jumping from expert testimony to fact testimony to damage
(3) INSTRUCTIONAND VERDICT CONFERENCE. At the close of the %$t'n£8n7>'(')n7% '702‘9 V?[gg Cs%r;%lgx érzlaélglegarty vBeauchaine2006 WI App 248297
. - is. " 7 04—
evidenceand before guments t(,) the Jumhe court shall conduct A jury instruction that does not accurately stagestatutory requirements for the
aconference with counsel outside the presence of thefumhe crimechaged constitutes an erroneous statement of the tasmless erroanalysis
conference, or at such earlier time as the court reasonably diregappropriate when jury instructions include a requirement in addition to that set forth
& f : : B In a statute. The jury instructions cannot provide the proper standaddlysis.
counselmay file WI:Itten motlons that the court 'nsm:'Ct the JGW_ A challenge must be reviewed in the context of the statutory requirements. . State v
thelaw, and submit verdict questions, as set forth in the motiomeamon2013 Wi 47347 Ws. 2d 559830 N.w2d 681 10-2003
The court shall inform counsel on the record of its proposed action
on the motions and of the instructions and verdict it proposes8065.14 Motions challenging sufficiency of evidence;
submit. Counsel may object to the proposestructions or ver motions after verdict. (1) TESTOF SUFFICIENCYOF EVIDENCE.

dict on the grounds of incompleteness or o#eor, stating the No motion challenging the didiency of the evidence asmaatter
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of law to support a verdict, or an answer ineadict, shall be without having reserved the right to do so and to the same extent
grantedunless the court is satisfied that, considering all credibédsif the motion had not been mad&.motion for a directed verdict
evidenceand reasonable inferences therefrom in the light mashich is notgranted is not a waiver of trial by jury even though
favorableto the party against whom the motion is made, therea#l parties to the action have moved for directed verdict.
no credible evidence to sustain a finding in favor of such party (9) INVOLUNTARY DISMISSAL OF COUNTERCLAIM, CROSSCLAIM

(2) NONSUITABOLISHED; MISDESIGNATIONOFMOTIONS. (@) The OR3RD-PARTYCLAIM. This section applies to counterclairogss
involuntarynonsuit is abolished. If a motion for involuntary nonclaims,and 3rd—party claims.

suitis made, it shall be treated as a motion to dismiss. _History: Sup. Ct. Ordet67 Ws. 2d 585, 704 (1975); Sup. Ct. OrdéT Ws. 2d
. . . . . Vii (1975);1975 c. 218Sup. Ct. Order73 Ws. 2d xxxi (1986); SupCt. Ordey 118
(b) When a party mistakenly designates a motion to dismissya$ 2d xii (1984); Sup. Ct. Ordet41 Ws. 2d il (1987):2005 a. 2532007 a. 97
amotion for directed verdict, or vice versa; or mistakenly desig Judicial Council Committee’s Note, 1976 Sub. (3) applies only to trials to the
natesa motion to change answer as a motion for judgment ntf. dco‘ﬁfyi“g H?_Usehmd tL_Jtilitiesalnck; V(*g)d_re\flvs Cg._, 71 \li)s.&r;d '\147 t(_1976). Eheb
. . . . . . H standardor granting a motion una&un. IS Tound In sub. . otions made by
withstandingthe verdict, or vice versa; or otherwise mistakenly, defendanfor dismissal after a plaintihas completed presenting his evidence in
designatest motion challenging the didiency of evidence as a trialsto the court is governed by s. 805.17 (1). [Re Ordect¥e Jan. 1, 1977]
matterof law, the courshall treat the motion as if there had been Judicial Council Note, 1984:Sub. (5) (a) is amended by eliminating the require
. . mentfor a motion before judgment is entered on a verdict. [Re Orféetige July
a proper designation. 1,1984]
(3) MOTION AT CLOSEOF PLAINTIFF'S EVIDENCE. At the close of ) f)udtifial ngursclil Nﬁte, 1985;15ub- (5)[ é{f)[coregtefgi a"JOWS 1m01ti;8r1881 after verdict
HeY I3} H H H + 0 be heart y telephone conierence. e Ordecevre Jan. 1,
plaln_tlf'fs. evidence in trials to th.er’ any defenqam may move An inconsistent verdict, if not timely remedied by reconsideration by thenjust
for dlsmlssa|_ on the ground of mﬁmer‘Cy Of eV|denC_e~ !f the resultin a new trial unlesthe party injured by the inconsistency waives that portion
court determines that the defendant is entitled to dismissal, ttm'f;s drscting)agtt?1 claim ?Ner@ gwelIwa|i<vet{kd0ﬁon\ci\t1 resztéltég gzcshﬁln\%?zgf igiag%égling party
P ; B i asfound by the jury Westfall v Kottke, S. . .
C.ourt.Sha” state with parthUIar!ty cine r‘?co.rd or in its order of If there is any credible evidence that, under any reasonablefaigyvadmits of
dismissalthe grounds upon which the dismisaals granted and aninference that supportse jurys finding, the finding may not be overturned. Gen

shallrender judgment against the plaiftif Starv. Bankruptcy Estate of Lake Geneva Sugar SHck\Ns. 2d 104572 N.W2d
) . 881(Ct. App. 1997)96-2156
(4) MOTION AT CLOSEOFALL EVIDENCE. In trials to the juryat A party waives altlaims of error not raised in motions after verdict although a

the close of all evidence, any party may challengetificiency timely objection was made at trial. This rule applies to an assertethfryction
; ; i iairor objected to under s. 805.13 (3). Suchomeélniversity of Wsconsin Hospital

of theeyldence as a matter of law by moving for directed verd@‘l’cnmcs’2005 WI App 234288 We. 2d 188708 N.W2d 13 04-0363

or dismissal or by moving the court to find as a matter of law upon

any claim or defense or upon any element or ground thereof. 805.15 New trials. (1) MoTioN. A party maymove to set
(5) MoTIONS AFTER VERDICT. (a) Motion for judgment. A  asidea verdict and for a new trial because of errothéntrial, or
motionfor judgment on the verdict is not required. If no motiobecausehe verdict is contrary to law or to the weight of evidence,
afterverdict isfiled within the time period specified in805.16 or because of excessive madequate damages, or because of
judgmentshall be entered on thverdict at the expiration thereof. newly—discovere@vidence, or in the interest of justice. Motions
If a motion after verdict is timely filed, judgment on the verdiainderthis subsection malge heard as prescribed in897.13
shallbe entered upon denial of the motion. Ordersgranting a new trial on grounds other than in the interest
(b) Motion for judgment notwithstanding verdict. A party Of ju_stice, need not ir)clu_ckmfinding that granting a new trial is
againstwhom a verdict has been rendered may move the court #g0in the interest of justice.
judgmentnotwithstanding the verdict in the event that the verdict (2) Orbper. Every order granting a new trial shall specffg
is proper but, for reasons evident in the record which bear upgnoundstherefor Noorder granting a new trial shall be valid or
mattersnotincluded in the verdict, the movant should have judgffectiveunless the reasons that prompted the court to make such
ment. orderare set forth on the record, or in the order or in a written deci
(c) Motion to change answer. Any party may move the court jsion. In such orderthe court may grant, deny or defer the award
to change an answer in the verdict on the ground offinmrfcy  ing of costs.
of the evidence to sustain the answer (3) Exceptas provided in s974.07 (10) (bpnd980.101 (2)
(d) Motion for directed verdict. A party who has made a(b), a new trial shall be ordered on tigeounds of newly—
motion for directed verdict or dismissal on which the court has ndiscoverecevidence if the court finds that:
ruled pending return of the verdict may renew the motion after (a) The evidence has come to the moving pantice after
verdict. In the event the motion is granted, the court may enteial; and
judgmentin accordance with the motion. (b) The moving party failure to discover the evidence earlier
(e) Preliminary motions. It is not necessary tmove for a did not arise from lack of diligence in seeking to discover it; and
directedverdict or dismissal prior to submission of the case to the (¢) The evidence is material and not cumulative; and

jury in order to move subsequently fBjudgment notwithstard (d) The new evidence would probably change the result.

ing the verdict or to _change answer . . (4) ALTERNATE MOTIONS; CONDITIONAL ORDER. If the court

(f) Telephone hearings. Motions under this subsection may bgyrantsa motion for judgment notwithstanding the verdict, or a
heardas prescribed in 807.13 motionto change answer and render judgniertccordance with

(6) GROUNDS TO BE STATED WITH PARTICULARITY. In any theanswer so changed, orenewed motion for directed verdict,
motion challenging the sti€iency ofevidence, the grounds of thethe court shall also rule on the motion for new trial, if &y deter
motionshall be stated with particularitjere conclusory state mining whether it should be grantéfdthe judgment is thereafter
mentsand statements lacking express reference to the specific lgcatedor reversed, and shall specify the grounds for granting or
mentof claim or defense as to which the evidence is claimbd todenyingthe motion for new trial. If the motion for a new trial is
deficientshall be deemed indidient to entitle the movant to the thusconditionally granted and tfjedgment has been reversed on
ordersought. If the court grants a motion challengingstii-  appealthe new trial shall proceed unless the appellate shatt
ciencyof the evidence, the court shall state on the record or in WHaveotherwise ordered. In case the motion for a new trial has been
ing with particularity the evidentiary defect underlying the ardegonditionallydenied, the appellee may assert error in that denial;

(7) EFFECT OF ORDER OF DISMISSAL. Unless the court in its andif the judgment is reversed on appeal, subsequent proceedings
orderfor dismissal otherwise specifies for good cause reaitedshallbe in accordance with the order of the appellate court.
the order any dismissal under this section operates as an adjudica(s) AppeaL. If the court denies a motion for judgment notwith
tion upon the merits. standingthe verdict, ora motion to change answer and render

(8) Nonwalver. A party who moves for dismissal or for gjudgmentin accordance with the answer so changed, or a renewed
directedverdict at the close of the evidencéeoéd by an oppo motion for directed verdict, the party whprevailed on that
nentmay ofer evidence in the event that the motismot granted motion may as appellee, assert for the first time, grountih
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entitlethe party to a new trial in thevent the appellate court con clerk at the judges written direction, does not sign an order decid
cludesthat thetrial court erred in denying the motion for judgmening the motion, the motion is considered denied pmigment
notwithstandinghe verdict or motion to changaswer and ren shallbe entered on the verdict.

der judgment in accordance with the answer so changed, or §4) Notwithstandingsub.(1), a motion fora new trial based on
renewedmotion for directed verdict. Ithe appellate court newly discovered evidence may be made at any time within one
reverseghe judgment, nothing in this section precludes it frogearafter verdict. Unless an order granting or denying the motion
determiningthat theappellee is entitled to a new trial, or fromis entered within 90 days afténe motion is made, it shall be
directingthe trial court to determine whether a new trial shall bfeemeddenied.

granted. (5) Thetime limits inthis section for filing motions do not
(6) EXCESSIVEORINADEQUATE VERDICTS. If a trial courtdeter  applyto a motion for anew trial based on newly discovered-evi

minesthat a verdict is excessive or inadequate, not dperger  dencethat is brought under 874.06

sity or prejudice or aa result of error during trial (other than an _History: Sup. Ct. Orde67 Wis. 2d 585, 71 (1975); Sup. Ct. Ordetl8 Wis. 2d

erroras to damages), the court shall determine the amount wh{ i?g‘gé lsgp-lgt- OrdeL36 Ws. 2d xxv (1987); Sup. Ct. Order 160s/2dxiii

_asa matter of law is reasona_blt_e, and shall order a new trial on I8 dicial Council Note, 1984:The requirement that the judge set dates for filing

issueof damages, unless within 10 days the psstywhom the andhearing motions after verdict is repealed in favor of a time limit for such motions.

option is offered elects to accept judgmentﬁne Changed amount. Theprior rule encouraged frivolous motions and caused unnecessary hearings. [Re
If th L d. the ti iod f AP hOrdereﬁectlve July 1, 1984]

the optionis not accepted, the time period for petitioning the j gicial Council Note, 1986:Sub. (1) specifies that the trial court may allow more
courtof appeals for leave to appeal the order for a new trial unden 20 days for motions after verdict to be filed, if a schedule for the filing of motions

inAndsupporting materials is ordered within that time.
$5.808.03 (2)and809.50commences on the last day of the Op“Oﬂ Sub. (2) clarifies that the time for hearing motions after verdict meagnlaged

period. uponmotion and good cause shown. Howewey such enlgement does notfatt
History: Sup. Ct. Order67 Wis. 2d585, 708 (1975)1975 c. 2181979 c. 10;  therequirement that the motion be decided within 90 days after the verdict is ren
1983 a. 219Sup. Ct. Orderl41 Wis. 2d xiii (1987);2001 a. 16 dered. See sub. (3) and s. 801.15 (2) (c), Stats.
Judicial Council Note, 1983:Sub. (6) is amended to codify the holdingitk Sub.(4) isrevised to require that a motion for new trial based on newly discovered

v. Mueller, 105 Ws. 2d 191313 N.W2d 749(1982) that orders for new trials under evidencebe decided within 90 days after it is made. The prior statute required such
this subsection are not appealable as of right and that the time period for seeking lgzaéonsto be decided within 30 days after hearing, but did not require the hearing
to appeal under ss. 808.03 (2) and 809.50, stats., is computed from the last day d¢bthe held within any specified time. [Re Ordefr &f1-87]

optionperiod set forth in the trial coustorder [Bill 151-S] Judicial Council Note, 1991:Sub. (3) is rewritten to clarifthat if a motion after
Judicial Council Note, 1988:Sub. (1) is amended to allow motions for new trialverdictis granted within 90 days, it will not be deemed denied merely because such
to be heard by telephone conference. [Re Ordectfe Jan. 1, 1988] orderis not entered within 90 days after verdict. [Re Order7efl—91]

A statement that the verdict is contrary to the weight of evidence will not supporiMotionsfor directed verdicts and motions to dismiss made at the close of the plain
an order granting a new trial in the interesjustice. DeGrdfv. Schmude71 Wis.  tiff's case are motions challenging thefisigincy of the evidence under this section.
2d 554 238 N.W2d 730(1976). JanserCo. v Milwaukee Area District Board,05 Ws. 2d 1312 N.Ww2d 813(1981).

Thatan expert listed in a pretrial order was not called as a witness at trial and théime periodsunder this section may not be egleal by showing excusable neglect
expert'sreportwas admitted did not constitute grounds for granting a new trial. Ka#fders. 801.15 (2) (a). BrookhouseState Farm Mutual Insurance 80 Wis. 2d
v. Employers Insurance of lsauy8 Ws. 2d 284254 N.W2d 255(1977). 166 387 N.w2d 82(Ct. App. 1986). ) )

If the answer to one material question shows that the jury made its answer péfrailureto present timely postverdict motions does not deprive the court of appeals
versely,thetrial court should set aside the entire verdict unless the court is satisf[J gsdictionto review a judgment. Hartford Insurance CoMales 138 Wis. 2d 508
thatother questions were noffiedted by the perversityFouse vPersons80 Ws. 406 N.W.2d 426(1987). ) ) ) ) ) N
2d 390 259 N.W2d 92(1977). ) Ontce'ttrlle tg&(l)lt(:jour@tloses atuthﬁrlty tot hset aside a vtletrglct und?r thtlﬁ SQC(;IOI’] bytfalllgg

If there is a reasonable basis for the trial cewtermination under sub. (6) as tot0 &t within ayst cannot achieve the same result by vacafing the juagment unaer
properverdict amount, thelecision will be sustained. KoeleRadueg1 V\Ag.)zd $.806.07 (1) (h). Manly.\State Farm Fire and Casualty @89 Ws. 2d 249407
583 260 N.W2d 766(1978). N.W.2d 306(Ct. App. 1987). _ o _

When a jury award of damages was so inadequate that it indicated prejudice Hdetrial court is not competent to consider sub. (1) motions if the movant fails to

; h e di : ; ; i inély file the motions and fails to obtaém extension before expiration of the 20-day
B i o s N o S s all fsuies. e Anrens—CactiacOlds v Belongat: Wa. 26 763442 NW2d TA4(CL

An order for a new trial under sub. (6yist a final order and is not appealable aSAp'IPr.iallgc?tizn.'t actions under s. 805.16 permitted pending appeal under s. 808.075 are
gggg’;t under's. 808.03 (1). EarlMarcus 92 Ws. 2d 13284 N.W2d 690(CL ApP- ¢ piacr 1o sub, (1) time limits. SchmidiSmith, 162 Ws. 2d 363469 N.W2d 855

) ] . Ct. App. 1991).
Sub.(6) establishes that one who wishes to take an appeal from the mterlocutgorx sggually vi)olent person committed under ch. p8&serves the right to appeal,

orderissued by the court. \k v. Mueller, 105 Ws. 2d 191313 N.W2d 799(1982). 454 matter of right, by filing postverdict motions within 20 days ofd@mitment
A shockingly low award of damages justified a new trial on that issiestfall  order. State v Treadway 2002 WI App 195257 Ws. 2d. 467651 N.W2d 334

v. Kottke, 110 Ws. 2d 86 328 N.W2d 481(1983). 00-2957
A court may order a retrial under sub. (6) on punitive damages alone. Badger Bearhis section applies to trial-related motions. @ward of attorney fees is not trial—
ing v. Drives & Bearings111 Ws. 2d 659331 N.W2d 847(Ct. App. 1983). related. Gorton.\American Cyanamid C494 Ws. 2d203 533 N.\W2d 746(1995).

Thetrial court may not grant a new trial based solely upon unobjected to instruc

tionalerors, but may use hat errortg grant a new tial n the interest o jusice. SF5.17  Trial to the court, (1) MOTION AT CLOSE OF PLAIN-
A new trial in the interest of justice under sub. (1), when the controversy was EH_%FVS EV|D'_5NCE' After the plalnt|f, Inan aCtIOI’_l t”ed)y _the court )
fully tried, is not limited to cases of evidentiary error and does not require a showgthout a jury, has completed the presentation of his or her evi
,?‘f a grdogfglec tdfﬁrentlrgslin in the 2nd trial. Statelarp,161 Ws. 2d 773469  dence the defendant, without waiving his or her rigmbfer evi
iy (Ct. App. 1991). - . . . ggncein the event the motion is not granted, may move for-a dis
The standard for granting a new trial in the interest of justice when the verdict: L
contraryto the great weight of the evidence is less stringent than for granting a mofi#ssalon the ground that upon the facts and the law the pfaintif
challengingthe suficiency of the evidencender s. 805.14. Sievert American hasshown no right to reliefThe court as trier of the facts may then

Family Mutual Insurance Cd.80 Wis. 2d 426509 N.W2d 75(Ct. App. 1993). determinethem and render judgment against the p|éii0ﬁf'[ha’[
A codefendans testimonythat the defendant was aware of at trial, but unable

t . . .
present because the codefendafiisecto testify on 5th amendment grounds, Wasﬁroundor may decline to render any judgment until the close of
not newly discovered evidence. Statdackson]188 Ws. 2d 187525 N.w2d 739  all the evidence. If the court renders judgment on the merits

(Ct. App. 1994). againstthe plaintif, the court shall make findings as provided in
sub.(2). Unlesghe court in its order for dismissal otherwise spec

805.16 Time for motions after verdict. (1) Motions after ifies a dismissal under this section operates as an adjudication
verdictshall be filed and served within 20 days after the verdighonthe merits.

is rendered, unless the court, within 20 days after the verdictis ren (2) ErrecT. In all actions triedipon the facts without a jury or

dered,sets a longer time by an order specifying the dates for filigg, 5 advisory jurythe court shall find the ultimate facts and
motions,briefs or other documents. _ _ stateseparately its conclusions of lahereon. The court shall

(2) Thetime for hearing guments on motions afteerdict eijtherfile its findings and conclusions prior to or concurrent with
shallbe not less than 10 nor more than 60 days after the verdigdigderingjudgment, state them orally on the record following the
renderedpnless enlgred pursuant to motion under@81.15 (2) close of evidence or set them forth in an opinion or memorandum
(a). of decision filed by the court. In granting or refusintgrlocutory

(3) If within 90 days after the verdict is rendered the court doegunctionsthe court shall similarly set forth the findings of fact
not decide a motion after verdict on the record or the judge, or ted conclusions of law which constitute the grounélgs action.
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Requestdor findings are not necessary for purposes of review If a motion isfiled under sub. (3), the 45-day time for appeal under s. 808.04 (1)

oA ; applies beginning upon disposal of the motion. Salzm&iNR, 168 Ws. 2d 523
Findingsof fact shall not be set aside unless clearly erron@ous, 45\ w2d 337(Ct. App. 1992).

dueregard shall be given to the opportunity of the trial court tOin a trial to thecourt, the court may not base its decision didasits submitted
judgethe credibility of the witnesses. The findings of a refereesupport of a summary judgment. Prodeoéd in support of summary judgment

; s A r determining if an issue of fact exists. When an issue of fact does, summary judg
may be adOpted in whole or part as the flndmgs of the court. If ntproof gives way to trial proofBerna-Mork v Jones173 Ws. 2d 733496

opinion or memorandum of decision is filed, it will be icient  N.w.2d637(Ct. App. 1992).
if the findings ofultimate fact and conclusions of law appear Sub.(3) modifies the deadline for filing appeals only on reconsideration motions

therein. If the court directs a party to submit proposed findin%ertrials to the court. Continental Casualty Cdvlwaukee Metropolitan Sewer
a

! d Tl aDistrict175 Ws. 2d 527499 N.W2d 282(Ct. App. 1993).
andconclusions, the party shall serve the proposed findings econsideratioassumes a questititat has been previously considered. If a party

conclusionon all other parties not later than the timewabmis hasntot_ ariirieaflredt e_mdt madghgments, th; Cott_lrt has not conil/ldet{ed t?eEwt b

; g ; ntsin the first instanceand reconsideration is impropeMatter of Estate o
sionto the court. The findings and conclusions or memorandt@ﬁlei”‘ 186 W, 2d 229519 N.W2d 750(Ct. App. 1994).
of decision shall be made as soon as pracncable anO! IN N0 eVetlihougha formal order was subsequently signed, the trial edletter to the par
morethan 60 days after the cause has been submitted in final fofesinforming them that a motion for reconsideratiuas denied was a denial “on the

. . record”under sub. (3), and the time for filing an appeal commenced on the date of
(3) RECONSIDERATIONMOTIONS. Upon its own motion or the theletter Orth v Ameritrade, Inc187 Ws. 2d 162522 N.W2d 30(Ct. App. 1994).

motion of a party made not laténan 20 days after entry of judg A courts final written findings of facand conclusions of law take precedence over
ment, the court may amend iﬁndings or conclusions or make an earlier writtenmemorandum or an oral finding not repeated in the final order

diti Ifindi lusi he i Whenthereis a conflict between an ambiguous oral pronouncement and the written
additionalfindings or conclusions and may amend the judgmefifigmentit is proper to looko the written judgment to ascertain the cavirttent.

accordingly. The motion may be made with a motilom a new  Jacksorv. Gray 212 Ws. 2d 436569 N.W2d 467(Ct. App. 1997)95-3168
trial. If the court amends the judgment the time for initiating aé\ii%{'ihere is no condition precedamdersub. (3) for reconsideration on the caart’

. n motion except that the courtust act within 20 days of its original decision.
appealcommences upon entry of the amended judgment. If th&reforethere is no requirement that the reason for reconsideration must have been

courtdenies a motion filed under this subsection, the time for initi subject of the original hearing.illdge of Thiensville vOlsen,223 Ws. 2d 256

: ; N.W.2d 394(Ct. App. 1998)98-2055
ating an appeal from the JUdgment commences when the co ub.(3) does not apply to reconsiderations of summary or default judgmefits. T

deniesthe motion on the record or when an order denyfirey v. Unity Health Plans Insurance Corporat2003 WI App 15,265 Ws. 2d 703666
motionis entered, whichever occurs first. If within 90 dafter ~N-W.2d38 02-1319

. . . ! tenant in an eviction may move for reconsideration of the eviction judgment
entry of judgment the court does not decide a motion filed undgfgersub. (3), but must take appeal from the judgment within the time for appeal

this subsection on the record tre judge, or the clerk at theins. 799.445. The time for filing an appeal under subdg®} not applyHighland

H ) ' i 7 H i Manor Associates vBast,2003 WI 152268 Wis. 2d 1 672 N.W2d 709 02-2799
JUdge s written direction, does not sign ander denymg the To prevail on a motion for reconsideration, the movant must present either newly

motion, the motion isconsidered denied and the time for initiatingiscoverecevidence or establish a manifest error of law or fact. A party may not use
an appeal from the judgment commences 90 days after entryamﬁotion for reconsideration to introduce new evidence that could have been
iudgment introducedat the original summary judgment phase. Koes@llle Popcorn Ag-
Juag . . _ . _ ons,Inc. v Koepsells Festival Popcorn #gons, Ltd2004WI App 129 275 Ws.

(4) ArPeAL. In actions tried by the court without a jutipie  2d 397 685 N.w2d 39703-0773

; : : HE Whenevidence in the record consists of disputed testimony and a video recording,
queStlomf the sdﬁuency of theevidence to support the fmdmgsthecourt of appeals will apply the clearly erroneous standard of review wheneview

may be raised on appeal whether or not the party raising the queghe trial court findings offact based on that recording. Statevalli, 2011 W
i i i i indi App 86, 334 Ws. 2d 402799 N.W2d 898 10-1256
tion ??‘Sl ObjeCted in the triaburt to such fmdmgs or moved for What You Need to Know: NewElectronicDiscovery Rules. Sankovitz, Grenig
new nal. & GleisnerWis. Law July 2010.
History: Sup. Ct. Order67 Ws. 2d 585, 712 (1975); Sup. Ct. Ordé8 Ws. 2d
XXXi (1976); Sup. Ct. Orde07Wis. 2d xi (1982); Sup Ct. Ordet30 Wss. 2d xi 805.18 Mistakes and omissions; harmless error
(1986); Sup. Ct. Orderl60 Ws. 2d xiii (1991);1993 a. 486 h hall. i f . di &
Judicial Council Committee’s Note, 1976Sub. (1) is based on the language 1) T ecourt shall, in every stage of an action, disregarceary
FederaRule 41b, angioverns how a court as the trier of the facts handles a moti@t defect in the pleadings or proceedings which shall fettahe
by a defendant for dismissal after the plafritéds completed the presentation of his, iaki
evidence. This adoption of the Federal Rule wasapproach taken by theis¢onsin SUbStantla.r ights of the adverse party . .
SupremeCourt in the case of Household Utilities, IncAndrews Co., 71 \§. 2nd (2) No judgment shall be reversed or set aside or new trial
17 J(13_76)I- C[Re O_rld'\?r ﬁécltglnggnb 1(,2 i?]ﬁ]b ded to allow the filng of hgrantedin anyaction or proceeding on the ground of selection or
udicial Council Note, Sub. as been amended to allow the filing of they i i ; ; i iai ;
findingsand conclusions concurrent with the rendering of the judgmentchEmges tisdirectionof the jury or the |mproper admission etllde_nce,
areintended to eliminate doubts as to the propiétyombining the findings, conglu O for error as to any matter of pleadlng or prqcedllm‘ﬁss in the
sions and judgment in a single document, simplifying paperwork, minimsaimage  opinion of the court to which thapplication is made, after an
ipiggfiq“"emems and reducitige likelihood of errors. [Re Orderfedtive July  examinationof the entire action or proceeding, it shall appear that
Judicial Council Note, 1986:Sub. (2) is amended to permit the court to state th1€ €rror complained of hasfatted the substantial rights of the
findings of fact and conclusions of law on the record in open court, in lieu of filinparty seekingto reverse or set aside the judgment, or to secure a
them. The amendment conforms to the practice authorized under Rule 52 w trial.

F.R.C.P[Re Order €f 7-1-86] . . . _
Judicial Council Note, 1991This section permits motions for reconsideratimn 2 I;i/s\;gryéd?(t\ir.)(.lgg7c))rderﬁ7 Ws. 2d 585, 714 (1975); Sup. Ct. Order N6-0§

be made within 20 days after entry of judgment in actions tried to the court. S| oran error to “gect the substantial ri "
. R ) e : ghts” of a partilere must be a reasonable
no"li)(ii;r;sﬁar;_(ie_%nl"l]ed denied if not decided within 90 days after entry of judgment. sibility thatthe error contributed to the outcome of the action. A reasonable possi
o o ) . ) . bility of a diferent outcome is a possibility §igfent to undermine confidence in the
Section805.17 (3) does not limit the trial cosrtliscretion to grant relief from an outcome. If the error at issue is not fiafent to undermine the reviewing cosrton
orderor judgment under s. 806.07 (1) (h) when reasons justifying relief are appargdince in the outcome of the proceeding, the error is harmless. Evelyn GRlay
to the court. Matter of Estate of Smi82 Wis. 2d 667264 N.W2d 239(1978). S.2001 WI 110, 246 Ws. 2d 1 629 N.W2d 768 00-1739
Failureto bring a motion under sub. (3) to correct a manifest error constitutes @&rroris harmless if it is clear beyond a reasonable doubt that a rationalguly
waiver of the right to have an issue considered on appeal. Schirbehianerl43  havefound the defendant guilty absent the er®tate vHarvey 2002 WI 93 254
Wis. 2d 81, 420 N.W2d 381(Ct. App. 1988). Wis. 2d 442647 N.Ww2d 189 00-0541
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