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CHAPTER 879
PROBATE — NOTICE, APPEARANCE, APPEAL AND MISCELLANEOUS PROCEDURE

879.01 Petitionsto court. 879.35 Costs in will contests.
879.03 Notice; court order 879.37 Attorney fees in contests.
879.05 Notice; manner of giving. 879.39 Security and judgment for costs.
879.07 Proof of service of notice. 879.41 Fees in court.
879.09 Notice requirement satisfied by waiver of notice. 879.43 Money judgment in favor of estate.
879.11 Notice requirement satisfied by appearance. 879.45 Jury trials, practice.
879.13 Delayed service of notice. 879.47 Papers, preparation and filing.
879.15 Appearances, how made. 879.49 Papers, withdrawal.
879.17 Attorney, appearance by 879.51 Court not to delay in setting matter for hearing.
879.19 Attorney, notice to. 879.53 Hearings set for a day certain.
879.21 Appearance for person domiciled in foreign country 879.55 Correction of clerical errors in court records.
879.23 Guardian ad litem. 879.57 Special administrator; personal representative, guardian.
879.25 Attorney for person in military service. 879.59 Compromises.
879.26 Waiver of right to certain documents. 879.61 Discovery proceedings.
879.27 Appeals. 879.63 Action by person interested to secure property for estate.
879.31 Relief from judgment or order 879.67 Out-of-state service on personal representative.
879.33 Costs, if allowed; judgment for 879.69 Court must rule on petition.
Cross-reference: See definitions in cf851 ing. If it is shown to the court that there is no consul, vice consul

. L or consular agent of the foreign countiye courtmay direct that
879.01 Petitions to court. All applications to courts, exCept the notice be so mailed to the attorney general.
motionsin matters at |ssqe,_shall_be made by verfiettion. -A” (4) WHEN ORDERDOESNOT SPECIFICALLY DESIGNATE PERSONS
petitionsmust show the jurisdiction of the court and the interest If the order d i ii ‘anate th
of the petitioner All petitions, except those for statutory cettifi 'NTERIESTEhD' ?or .ert %es no Sptic' 'C%mﬁs'gnl?s de per dt
catesor for ex parte orders in proceedings already pending, shgf'Sto Whom notice IS to be given, the oraer shall be deemed to

also show the names amibst—ofice addresses of all persong €1€" 0 the persons set forth in the petition for the hearirutur

interested so far aknown to the petitioner or ascertainable b lse_shf_own % the record fas ﬁgt%grsqns inéerestehd and tc_JI_Lhe
him or her with reasonable diligence; and shall indicate who 4#@St-ofice addresses set forth otherwise shown therein. The
minors or otherwise under disabilitand the names and post_order and record shall be conclusive in all collateral actions and

office addresses of their guardians. dkdect of form or substance Proceedingss to the names being the names of all peristers
in any petition may invalidate any proceedings. estedand as to the reasonable diligence of the personal representa

History: 1977 c. 449 tive in determining the post-fife addresses.
An “action” under s. 801.01 includes a special proceedingasipiobate. In Mat (5) UNKNOWN PERSONSOR ADDRESSES. Where thgost-ofice
ter of Estate of Martz171 Ws. 2d 89491 N.W2d 772(Ct. App. 1992). addresof a person interested is not known or reason

In probate actions, as in civil cases generdfig burden is on the petitioner to . .
move the case forward. TheisShort,2010 Wi App 108328 Ws. 2d 162789  tainable,or the names of persons interested are unknown, the

N.W.2d 585 09-1591 notice shall so state and such statement shall be included in the
. . publicationthereof.

879.03 Notice; court order . (1) How GIVEN. If notice of ™ \yigiory 1973 ¢. 90233 336 1975 c. 198.65; 1975 c. 4211977 c. 73449

anyproceeding in court or informal administration is requivgd 1983a. 189s.329 (26) 1991 a. 2201993 a. 4862013 a. 92

law or deemed necessary by tbeurt or the probate registrar Cross-reference: See s851.21which defines “persons interested”.

; ini i H i Cross-—reference: See s856.11, which requires notice to both an interested per
_undenr_1forma| admlms"atlon proceedlngs and thanner of g.IV sonand his guardian ad litem guardian of the estate when giving notice of hearing
ing notice is not directed by lathe court or the probate registrarn petition for administration.
shallorder notice to be given undeB39.05 The court or the pro

bateregistrar may order both service jpyblication and personal 879.05 Notice; manner of giving. (1) GENERALLY. Unless

serviceon designated persons. the statute requiring notice in a particular proceedingvides
(2) WHo enTiTLED TO NOTICE. The following persons are otherwise, notice required in the administration of an estate or
entitiedto notice: otherproceeding shall bgiven either by mail under su2) or by

(a) Each person interested unless represented by a guardiapesgonakerviceunder sub(3). The first notice given by mail in
litem or guardian of the estate or unless represented by anogeyadministration or other proceeding must be accompanied by
personunder the doctrine of virtual representatimaler s879.23 noticeby publication given under sufat). Notice by publication
(5). in addition to mailed notice is requiréat subsequent hearings if

(b) Any guardian ad litem, guardian of the estate or attprnd)e hame or the post-fie address of one or more persons
or attorney—-in—fact, for a person in the military service that repréntitiedto notice has not been ascertained.
sentsany person interested. (2) ServiceBy mAIL. Service shall be made by first class mail

(c) The attorney general where a charitable trust, as define@itherwithin or without the state at least 20 days before the hearing
5.701.0103 (4)is involved, and in all cases mentioned BE2.01 Or proceeding upon any person whose poseefaddress is
). known or can with reasonable diligence be ascertained.

(3) DOMICILIARY OF A FOREIGN COUNTRY. If the petition for (3) PersoNALSERVICE. Personal service shall be made at least
administrationshows, or if it appears, that any pergaterested 10 days before the hearing unde881.11 exceptas that section
is a domiciliary of a foreign country and the address of the pergaiovidesfor service by publication and except that substituted ser
is unknown, the court shall cause the notice of hearing of the p&ite under s801.11 (1) (b)may not be made outside this state.
tion or of any subsequent proceeding that may then be pending t§4) ServiceBy pPuBLICATION. Unless astatute provides other
be given the consul, vice consul or consular agéthe foreign wise, every court notice required to be given by publication shall
countryby mailing a copy of the notice ins@aled envelope, pest be published as a class 3 noticesimewspaper published in the
ageprepaid, addressed to the consul, vice consul or corz@éat county,eligible under ch985, as the court by order directs.
athis or her post—fite address, at least 20 days before the-hearHistory: 1973 c. 12Sup. Ct. Order67 Wis. 2d 585, 783 (1975):977 c. 449
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Whenheirs at law had not been heard from for 30 to 40 years, published notice of (3) Every other person shall appear in person, by attoaney
hearingon proof ofthe will was legal notice to the heirs under s. 8661 re Estate if in the military service, by an attorney—in—fact.

of Phillips, 92 Wis. 2d 354284 N.W2d 908(1979). .
History: 1973 c. 2331975 c. 198.65; 1975 c. 4211977 c. 4491991 a. 220
. . 2005 a. 387
879.07 Proof of service of notice. (1) MaiL. Proof of ser Cross-reference: See s879.23for provision authorizing appointment of surviv

vice by mail shall be by thefafavit of the persomvho mailed the ing parent as guardian ad litem.

noticeshowing when and to whom the person mailed it and how i
it was addressed. 879.17 Attorney, appearance by . The attorney who first

(2) PERSONAL SERVICE. Proof of personal service shall beappearsfor any party or person interested shall be recognized as

madeunder s801.100r by the writteradmission of service by thethe attorney throughout thematter or proceeding unless another

; L rneyis substituted unde&3CR 1..02(3).
personserved if competent and an adult, and the subscrlptlona&h?story: 1977 c. 18%.135 1977 . 273SUp. Ct. Orderef. 1-1-80.

the pQrSOI'S name to the admission is presumptive evidence of |t§\n executor who askefdr substitution when probate had just been begun because
genuineness. the heirs desired it and to avoid conflict with them had showficseriit cause for

(3) PusLIcaTION. Proof of servicédy publication shall be by ﬁ“&&‘gg"g@;‘;’{g?ﬁ Estate of Ainsworth? Ws. 2d 152187 N.W2d 82§ 189

affidavit under s985.12
History: Sup. Ct. Order67 Ws. 2d 585, 783 (1979)975 c. 2181993 a. 486 879 19 Attorney, notice to. Except for a person in the maili
. i L . tary service, as provided in 879.09 if a person interested who
879.09 Notice requirement satisfied by waiver of s hot a minor or an individual adjudicated incompetent has
notice. Persons who are not minors or individuals adjudicat@grainedan attorney to represent him or her and the attorney has
incompetentpnbehalf of themselves, and appointed guardians ghjleda notice of retainer and request for service to the attorney
litem and guardians of thestate on behalf of themselves and thosgr the personal representative and filed a copy with the court, any
whomthey represent, may in writing waive the service of notigeotice that would be given to the person interested shall instead
uponthem and consent to the hearing of any matter without nOtlgﬂ/en to the attorneyand the attorney may waive notice for the
An attorney or attorney-in—fact, for person in the military ser personinterested under 879.09
vice may waive notice on behalf of himself or herself but cannotistory: 1991 a. 2201993 a. 4862005 a. 387
waive notice on behalf of the person in the military service.
Waiver of notice by any person is equivalentitoely service of 879.21 Appearance for person domiciled in foreign
notice. country. When notice has been given to the attorney general
History: 1991 a. 2202005 a. 216387, 2007 a. 97 unders.879.03 (3)that a persodomiciled in a foreign country
_ Thecourts decision not taise the issuing judgehame in the caption of the action not represented by a consul, vice consul or consular agent, is inter
g‘e‘t’é?fgé‘ig"gﬁ,‘\’lir_“zﬂrgg‘ggff ywas within (t&e f\‘;‘;@lggg)%’k_ggﬁm BUESSY  estedin an estate, the attorney genestall appear for the person
andbe allowed compensation and necessary expenditures in the
samemanner as a guardian ad litem.

879.11 Notice requirement satisfied by appearance. )
History: 1973 c. 991993 a. 486

An appearance by a person wismot a minor or an individual
adjudicatedncompetent is equivalent to timely service of notic 7
uponthe person. An appearance by a guardian of the estat% i§
equivalentto timely service of notice upon the guardian and up
the guardians ward. An appearance by a guardshlitem is
equivalentto timely serviceof notice upon the guardian ad litem
andexcept at a hearing to prove a will for administration iS yiqa's hehalf orwhere the interest of the minor or individual is
equivalento timely service of notice upon those whom the guard yyerseo that of the guardian of the miror individuals estate.

ian ad litemrepresents. An appearance by an attoroB¥an A gy ardian ad litem may be appointed for persons not in being or
attorney—-in—factfor aperson in the military service is eq“'Valenbresentlyunascertainable. A guardian ad liteshall not be

to timely service_of notice upon ttadtorney or attorney—in—fac_:t ointecor appear in the same matterdiferent persons whose
but does not satisfy a requirement for notice to the person in aﬁgrestmre conflicting.

military service. . .
o) (2) TiME OFAPPOINTMENT. The court may appoint the guardian
History: 1991 a. 2201993 . 4862005 a. 387 adlitem at the time of making the order for hearing the mattet
requirenotice of the appointment and of the hearing to be served
upon the guardian ad litem; or thguardian ad litem may be

incompetentjs insuficient, the court may at artime order ser appointedon the day of the hearing and before any proceedings

vice of notice together witdocuments required under 858.03 arehad. . .
and862.09and, where required, appoint a guardian ad litem under(3) DURATION OF APPOINTMENT. The guardiarad litem shall
5.879.23and require the person or the persauiardian ad litem continueto act throughout the proceeding in relation to the same
to show cause why the person should not be bound by the ac§§Fteor matter until proper distribution hagen made to or for
alreadytaken in the proceedings as though the person had bﬁgﬂbeneflt of the person the guardian ad litem represenisss

; ; ; ; - ierdischaged by the court. A guardian ad litem shall be dis
gr;g(l)yui%r.ved with notice. Such person may consent in wntlngg argedby the court when it appedtst the minority or incompe

History: Sup. Ct. Ordei50 Wis. 2d vii (1971):1993 a. 4862005 a. 387 tencyhas terminated or when it appears that the person the guard
Comment of Judicial Council, 1971This amendment makes it clear that thesd@n ad litem r_epresents no longer has an |nte|’_GSt in the _esstatt_e
provisionsapply to minors and incompetenfhe cross-reference change is correcmatter. If a will creates a trust, a guardian ad litem appointed in

tive. [Re Order dctive July 1, 1971] the administratiorof the estate has no responsibility in regard to
. the administration of the testamentary trust unless reappointed for

879.15 Appearances, how made. In any proceeding in the thatpurpose.

court, appeqrances ;hqll _be madg a_s follows: (4) WHo MAY SERVE. (a) Except as provided in pdb) or(c),

(1) A minor or individual adjudicated incompetent shallihe guardian ad literappointed under this section shall be either
appearby a guardian ad litem or by the guardian of his or hgp attorney admitted to practice in this state or a parent or child of
estatewho may appear by attorney by another person under thethe minor or individual adjudicated incompetent torbpresented
doctrineof virtual representation as provided ir889.23 (5) by the guardian ad litem. parent or child of the person to be-rep

(2) A personal representative shall appear by attorney; andesentednay be appointed the guardian ad litem under this section

.23 Guardian ad litem. (1) VIRTUAL REPRESENTATION.
uardian ad litem shall be appointed for any person interested
¥hois a minoror an individual adjudicated incompetent and has
no guardian of his or heestate, or where the guardian of the
minor’s or individual’s estate fails to appear on thaor's or indt

879.13 Delayed service of notice. If for any reason notice
to any person, including a minor an individual adjudicated

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/courts/92%20Wis.%202d%20354
http://docs.legis.wisconsin.gov/document/courts/284%20N.W.2d%20908
http://docs.legis.wisconsin.gov/document/statutes/2013/801.10
http://docs.legis.wisconsin.gov/document/statutes/2013/985.12
http://docs.legis.wisconsin.gov/document/acts/1975/218
http://docs.legis.wisconsin.gov/document/acts/1993/486
http://docs.legis.wisconsin.gov/document/acts/1991/220
http://docs.legis.wisconsin.gov/document/acts/2005/216
http://docs.legis.wisconsin.gov/document/acts/2005/387
http://docs.legis.wisconsin.gov/document/acts/2007/97
http://docs.legis.wisconsin.gov/document/courts/196%20Wis.%202d%2055
http://docs.legis.wisconsin.gov/document/courts/537%20N.W.2d%20115
http://docs.legis.wisconsin.gov/document/wicourtofappeals/94-3043
http://docs.legis.wisconsin.gov/document/acts/1991/220
http://docs.legis.wisconsin.gov/document/acts/1993/486
http://docs.legis.wisconsin.gov/document/acts/2005/387
http://docs.legis.wisconsin.gov/document/statutes/2013/858.03
http://docs.legis.wisconsin.gov/document/statutes/2013/862.09
http://docs.legis.wisconsin.gov/document/statutes/2013/879.23
http://docs.legis.wisconsin.gov/document/acts/1993/486
http://docs.legis.wisconsin.gov/document/acts/2005/387
http://docs.legis.wisconsin.gov/document/statutes/2013/879.23(5)
http://docs.legis.wisconsin.gov/document/acts/1973/233
http://docs.legis.wisconsin.gov/document/acts/1975/198
http://docs.legis.wisconsin.gov/document/acts/1975/198,%20s.%2065
http://docs.legis.wisconsin.gov/document/acts/1975/421
http://docs.legis.wisconsin.gov/document/acts/1977/449
http://docs.legis.wisconsin.gov/document/acts/1991/220
http://docs.legis.wisconsin.gov/document/acts/2005/387
http://docs.legis.wisconsin.gov/document/statutes/879.23
http://docs.legis.wisconsin.gov/document/scr/11.02
http://docs.legis.wisconsin.gov/document/acts/1977/187
http://docs.legis.wisconsin.gov/document/acts/1977/187,%20s.%20135
http://docs.legis.wisconsin.gov/document/acts/1977/273
http://docs.legis.wisconsin.gov/document/courts/52%20Wis.%202d%20152
http://docs.legis.wisconsin.gov/document/courts/187%20N.W.2d%20828
http://docs.legis.wisconsin.gov/document/courts/189%20N.W.2d%20505
http://docs.legis.wisconsin.gov/document/courts/189%20N.W.2d%20505
http://docs.legis.wisconsin.gov/document/statutes/2013/879.09
http://docs.legis.wisconsin.gov/document/statutes/2013/879.09
http://docs.legis.wisconsin.gov/document/acts/1991/220
http://docs.legis.wisconsin.gov/document/acts/1993/486
http://docs.legis.wisconsin.gov/document/acts/2005/387
http://docs.legis.wisconsin.gov/document/statutes/2013/879.03(3)
http://docs.legis.wisconsin.gov/document/acts/1973/90
http://docs.legis.wisconsin.gov/document/acts/1993/486
http://docs.legis.wisconsin.gov/document/statutes/2013/879.23(4)(b)
http://docs.legis.wisconsin.gov/document/statutes/2013/879.23(4)(c)

3 Updated 13-14Wis. Stats. Database PROBATE PROCEDURE 879.37

only if the court finds either that the prospectiugardian ad litem (4) WHO MAY APPEAL ON BEHALF OF MINOR OR INDIVIDUAL
is an attorney admitted to practicethis state or is otherwise suit ADJUDICATED INCOMPETENT. In all cases the appeal on behalf of
ably qualified to perform the functions of the guardian ad litemany minor or individual adjudicated incompetent may be taken
(b) In matters relating to the probate of an estate in whictRad prosecuted by the guardiaf the minots or individuals
minor has an interest that is unlikely to exceed $10,000 in val@stateor by a guardian ad litem.
the guardian aditem shall be a surviving parent, unless the court (5) LIMITATION ON BOND AND COSTs. On appeals from courts
finds that no surviving parent is qualified and willing to serve asssignedo exercise probate jurisdiction to the cafrappeals no
the guardian ad litem. If no parent of the minor is qualified angdond may be required of, or costs awarded against, any alleged
willing to serve as guardian ad litem, the guardian ad litem shatompetentindividual orperson acting in behalf of an alleged
be an attorney as provided in p@). incompetentindividual on an appeal from an adjudication of
(c) In matters relating to the probate of an estate in which i@§ompetencyand no bond may be required of any personal rep
individual adjudicated incompetent has an interest that is unlikd§sentativeguardian, or trustee of a testamentary trust.

to exceed $1,000 in value, the guardian ad litem shall be a45ur\tzijy"lisgtg‘g}/él glllsi g%é?;di% g;ovgg.aZ% 55335' 783 (1975),977 c. 187449, 1979 c.

ing parent, Pnlew‘e court finds that no surv_iving parent is Q'U"fl“ Judicial Council Note, 1983:Sub. (3) providing amppeal deadline of 60 days
fied and willing to serve as the guardian ad litem. If the court finétsm entry of order or judgment in probate proceedihgs,been repealed for greater
that no surviving parent is qualifiednd wiIIing to serve, the uniformity. An appeal must be initiated within the time period specified in s. 808.04

. . . AT ! 1). [Bill 151-S]
guard|ana_d litem shall be an a_dUIt Ch"d Of_ the qu'dua_l ’ unIeS(SA memorandum decision in a probate proceeding was treated as an order-terminat
the court finds that no adult child of the individual is qualified anthg the proceeding and therefore appealable although no separate ordeteres
willing to serve as the guardian ad litemth# court finds that nei whenit appeared that the memorandum decision was clearly intended to be a final

. P R ruling. Estate of Boerngd6 Wis. 2d 183174 N.W2d 457(1970).

ther a parent nor an adult child ¢lfie individual adjudicated ~Theagents of amcompetent named in her health care and durable power of attor
incompetentis qualified andwilling to serve as the guardian adney documents had standing to appeal under sub. (1). Because they were agents

H i i i underthese twadocuments, they were substitutes for the incompetent for purposes
“tem’ the court shall appomt an attomey as prowded In(p}ir of sub. (1). Guardianship of Muriel K002 WI 27251 Ws. 2d 10640 N.W2d 773

(d) The guardian ad litem may be allowed reasonable conv-0929

pensatiorand may be allowed reimbursement for necessary disFinal orders and final judgments in probate cases should state that they are final
b £ which shall b by th d #or the purposes of an appeal, if that is the intention of the parties involved and of the
ursementsthe amount of which shall be set by the court and paikuit court. Sanders Estate of Sander2008 W1 63310 Ws. 2d 175750 N.\W2d

out of the estate. 806, 06-0424
(5) VIRTUAL REPRESENTATION. The court may dispense wibth
terminatethe appointment ad guardian ad litem for an intereste
personwho isa minor an individual adjudicated incompetent, no
in being, or presently unascertainable, if thera lising person,
of full legal rights and capacityvho is a party to the proceeding

and has a substantially identical interest in it.

History: Sup. Ct. Order50 Ws. 2d vii (1971):1973 c. 2381977 c. 2991979 i i
c.1105.60 (2) 1993 a. 4861995 a. 2251997 a. 2902005 a. 387 879.33 Costs, if allowed; judgment for . Costs may be
Cross—reference: See s757.48for general provisions on guardian ad litem. allowedin all appealable contested matters in court tetbeail
Factorsfor determining a reasonable number of hahet a guardian ad litem iNg party to be paid by the losing party or out of the estate as jus
Spﬁmon acase are discusseﬂ- Tﬂe guaralislitem is entiﬂ;d to CompensationblfOr tice may require; and if costs are allowed they shall be taxed by
collectinga fee to the extent that the ess osition to tl € Wwas unreasonabnie. H H : H H
I Mattor of Estate of Tl 153 \We. 20 340966 N W20 G70(1055) theregister in probate after the notice required irBaH. If costs
are allowed, the court shall render judgment therestating in

879.25 Attorney for person in military service. At the Whosefavor and against whom rendered #émelamount, and a list

time of filing a petition for administration of an estate, didafit  Of theitems making the amount shall be filed with the papers in
shallbe filed setting forth facts showing whether any personintépe case. Costs shall not be taxaghinst a guardian ad litem,
estedin the matter is actively engaged in the militseyvice of the €xceptas provided in 814.14

United States. Whenever it appears by ffilavit or otherwise 1gl;|75tcorzil98up. Ct. Order50 Wis. 2dvii (1971); Sup. Ct. Orde67 Ws. 2d 783;
that any person in the active military service of the United Statégommentof Judicial Council, 1971:Generally costs shall not be taxed against
is interested in an administration and is not represente@nby aguardian ad litem. [Re Orderfetive July 1, 1971]

attorney,or by an attorney-in—fact whe duly authorized to act .

on his or her behalf in the mattene judge shall appoint an attor 879-35 Costs in will contests. ~ Costs maye awarded out
neyto represent the person and protect his interest, and no fur@{df€ estate to an unsuccesgitdponent of a will if the unsuc
proceedingshall be had until such appointment has been madgssfulproponent is named in the will to act as personal represen
The attorney who is appointed for the person in the military séftive and propounded the document in good faith, anthéo
vice shallbe an attorney admitted to practice in this state and sHgpsuccessfutontestant of a will if the unsuccessful contestant is
beallowed compensation ame:cessary expenditures to be fixedl@medto act as personal representativaimother document pro

0 adverse parties and hearing, the court may rekeparty or
egalrepresentative from a judgment or orders ofcinrt or the
party’s stipulation as provided in 806.07.

History: 1983 a. 219

Ci879.31 Relief from judgment or order. On motion, notice

by the court and paid out of the estate. poundedby the unsuccessful contestant in good faith as the last
History: 1973 c. 2331991 a. 220 will of the decedent.
History: 1993 a. 4862001 a. 102
879.26 Waiver of right to certain documents ANV per A finding of undue influence on the part of the unsuccessful proponent disqualifies
. g : y P the proponent from asserting “good faithfider the statute. In re Estate of Christen,

sonwho is not a minor or an individual adjudicated incompetemt wis. 2d § 239 N.W2d 528(1976).
may in writing waive the persogight to be given a statement that If the court finds good faith, the court mayt need not, award costs and attorney

i ] feesto the unsuccessful proponent of a will. Estate of Pe2sii@, W1 App 1.3, 255
Lhrzadlgrvserété)zrquas been filed unde8$8.03and acopy of accounts 59 767649 N.W2d 661 01-1132

History: 1971 c. 215.126 1993 a. 4862005 a. 387 879.37 Attorney fees in contests. Reasonable attorney
feesmay be awarded out of the estate to the prevailing party in all

879.27 Appeals. (1) APPEALIS TO THE COURT OF APPEALS. ealableontested matters, to an unsuccessful proponent of a
Any person aggrieved by any appealable order or judgment of a}?é) if the unsuccessful proponent is named in the will to aoers
courtassigned to exercise probate jurisdiction may appeaker sonalrepresentative and propounded the document in ok
awrit of error therefrom to the court of appeals. _ andto the unsuccessful contestanteofill if the unsuccessful

_ (2) ErrecTOFCHs.801TO847. In all matters not otherwise pro contestanis named to acas personal representative in another
videdfor in this chapter relating to appeals from courts assignggcumentpropounded by the unsuccessful contestant in good
to exercise probaterisdiction to the court of appeals, the law anghijth as the last will of the decedent.
rulesof practice of chs301to 847 govern. History: 1993 a. 4862001 a. 102
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_ Afinding of undue influence on the part of the unsuccessful proponent disqualifies (7) PRETRIAL CONFERENCE. The court may hold a pretrial con
gfggg Sé\?\?zrgnsgzéc])g%?nh under this section. In re Estate of Chrig2eWs. 2d ferenceunder $802.10 (5)

If the court finds good faith, the court mayt need not, award costs and attorney History: Sup. Ct. Orde67 Wis. 2d 585, 784 (1975)977 c418s.929 (8m)1977
feesto the unsuccessful proponent of a will. Estate of Pe26i8& W1 App 13,255  C.447s.210, 1977 c. 4491979 c. 321981 c. 391Sup. Ct. Order Nd®5-04 191
Wis. 2d 767 649 N.W2d 661 01-1132 Wis. 2d xxi (1995); Sup. Ct. Order N@6-08 207 Ws. 2d xv (1997).

An objector is a prevailing party if he or she achieves some significant benefit irNeitherthe constitution, statutes, or common lavowfs the right to trial by jury
litigation involving aclaim against the estate. The prevailing party can include-mulin a will contest. Estate of Elverd Ws. 2d 17179 N.W2d 881(1970). See also
pleinterested parties who register objections and defend. The awarding of attorinete Estate of Sharple002 WI App 201257 Ws. 2d. 152,653 N.W2d 124
feesis not limited to when the personal representative fails to act or when the an@td2167
benefitsthe estate. The award of attorney fees is discretioztate of Wheeler. v

s cettion it prevalng party (o facovery from e estate ofyloes not o247 Papers, preparation and filing. ~ (1) The attorney
allow the prevailing party to seek to recover costs and fees from the portioa of for any person desmng to file any paper in court is reSponS'ble for

estatethat is distributed to particular heirBloom v Grawoig,2008 WI App 28308  the preparation of the papeExcept as provided in su®), all

Wis. 2d 349 746 N.W2d 532 07-0042 . gpersshallbe legibly written on substantial paper and shall state
Thereis no prevailing party and no appealable contested matter when a will con ?]s itle of th di iwhich th filed and the ch

resultsin settlement. As such, the trial court properly denied a paitgim for attor etitle of the proceeding iwhich they are filed and the character

neyfees. VOIf v. Estate of Wif, 2009 WI App 183322 Wis. 2d 674777 Nw2d  of the paper Either uniform forms or computer—generated forms,

119, 09-0781 if the forms exactly recreate the original forms in wording, format

andsubstance, shall be used. If papers are not so written or if uni

form forms or computer—generated forms that exactly recreate the

to give a bond in such sum and with such surety as is approvec?Hg'nal form? in wording, formag ?lnd ﬁubstanﬁe are nothus"edk,]the
the court, to the déct that he or she will pay all costs that may bgourtmay refuse to receive and file them. The court shall show
awardedby the court in the proceeding against him or Beudg Onall papers the date of their filing. . .

mentfor costs shall be against the claimant or contestant and thd2) Trustees and cotrustees may submit to courts accounts in

879.39 Security and judgment for costs. In all cases
unders.879.33the court may require the claimantaamtestant

surety. theformat that they normally use for accounts submitted to-bene
History: 1977 c. 449 ficiaries under this subsection, if all of the information requivgd
thecourt is included.
879.41 Fees in court. Fees in court shall be allowed: History: 1977 c. 4491987 a. 2201993 a. 1302013 a. 9%5.199, 342

(;) 10 gppralst(;rs%an amgun_tg;% I;e fixed by the court 879.49 Papers, withdrawal. No paper filed in any matter
(2) 0Jurars, the Tees under £56. 3 may be withdrawn without leavef the court or the judge, and

(3) Towitnesses and interpreters, faes under §14.67 and  \yhena papeiis withdrawn a copy thereof, attested by the judge
to expert witnesses, the fees undes1st.04 (2) or register in probate, shall, if required, be left in its place.

(4) Travel as fixed by the court;

(5) In cases not provided foa fair compensation shall be879.51 Court not to delay in setting matter for  hearing.
allowedby the court. Whena petition and proposed order for hearing are filed, the court

History: Sup. Ct. Orde67 Wis. 2d 585, 783 (1975):977 c. 18%.135 1977 c.  Within 10 days thereafter shall set a time for hearing.
449 1981 c. 31%.2202

. . 879.53 Hearings set for a day certain.  All matters in court

879.43 Money judgment in favor of estate.  requiringnoticeof hearing shall be set for hearing on a day certain,

(1) EnrForceMENT. All money judgments in court in favor of angpgshall be heard on the day set or as soon thereafter as counsel
estatemay be enforcethrough the court, after costs have beegyay pe heard.

taxedunder s814.10 The pertinent provisions of cB15, relat History: 1977 c. 449
ing to executions, apply

(2) Stav oF ExecuTIoN. Execution of judgments may be879.55 Correction of clerical errors in court records.
stayedunder chs801to 847. Upon verified petition to a court by any person interested or his or

(3) EnTRv. Judgments may be entered in the judgment and iRgr successor in title praying that clerical errorgtgrecords be
docketin the ofice of the clerk of circuit court, upon the filing of COrrectedas specified in the petition, the court shall order a-hear
a certified transcript of the judgment. ing thereon. The hearing shall be held without notice or spoh

(4) Lien. A judgment entered in the judgment and lien dock ticeas the court requires. ttie court requires notice, it shall be

- ven to those personmiterested who will be &fcted by the
createsa lien upon the real estate of the debtor undgd&.15 . : : :
History: Sup. Ct. Orde7 Ws. 2d 585, 784 (1975]977 c. 4491979 c. 1905 Cangein the records. If on hearing the court finds its record
a.224 incorrectas a resuldf clerical errorit shall make its record cen

form to the truth. The corrected record shall be as valid and bind
879.45 Jury trials, practice. (1) GENERALLY. Jury trials ing as though correctly made and entered at the proper time.
may be had in court in all cases in which a jury trial may be hadistory: 1977 c. 449
of similar issues under 805.01 (1)

(2) DemaND. In all cases under sufd), any person having the
right of appeal from the determination of the court may file wit
the court, within10 days after notice that the matter is to be co
tested,a written demand for a jury trial.

(3) FrRAMING IssUES. Upon filing the demand and receipt, th

879.57 Special administrator; personal representa -

five, guardian. |If it is found by the court tbe necessary to

ﬁppointa personal representative or guardianthece appears to
eno person in the state to petition for the appointment or there

%appeamo be no suitable person to be so appointed, the court shall,

. ' g ponits own motion omupon the petition of any interested party

;:i%uert?neg/ tohgj%e?t?elfyiltlobge Kirggduby tht?] partlles éwthmed grantadministration of an estate of a decedent or guardianship of

' ) P pon the calendar the estate of a minor or individual who is adjudicated incompetent
(4) Cosrs. In all jury cases costs shall be allowed asadter 14 the interested party orspecial administratpand he or she shall

of course to the prevailing party thereuportake possessioof the estate and protect and preserve
(5) SELECTION OF JURORS. Jurors shall be selected under chit, and proceed with the administration and with the care and man
756 and trials by jury shall be under @05. agemenbf the estate. The authority a special administrator in

(6) CaLENDAR. At the request of the court, the clerk shall prehe administration oiguardianship may be revoked at any time
pare,in the order of their datef issue, a list of cases in which auponthe appointment and qualification of a persargaresenta
trial by jury hasbeen demanded. The list shall constitute a jutive or guardian, or when for any other cause the court deems it just
calendar.In case a continuance in aagtion upon the jury calen or expedient. Revocation of authority does not invalidate the spe
daris asked by any partthe court may grant the continuance andial administrato's acts performed prior to revocation and does
requirepayment of $10 motion fees. not impair the special administraterrights to receive from the
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estatehis or her legal chges and disbursements, to be determinasmpromiseby all the parties required to execute it and may per
by the court. mit the execution by the necessary partiese@ompleted after
History: 1973 c. 991977 c. 4492005 a. 387 the inceptionof the proceedings for approval thereof if the-pro

posedcompromise has been approved by the estate representa

879.59 Compromises. (1) BETWEEN CLAIMANTS; PARTIES. tivesdescribed in sub¢l) and(2). The court shall inquire into

The court may authorize personal representatives and trusteeth&ocircumstances and make such order or decree as justice

adjustby compromise any controversy that may arise between diéquires.

ferentclaimants tathe estate or property in their hands to which History: 1973 c. 901993 a. 4862001 a. 102 _

agreementhe personal representatives or trustees and all otrcllgfr;ossasg‘ﬂgmgeesf;‘; $859.31which provides for compromise of creditor

partiesin being who claim an interest in the e_State and Whose_ 'ntg':kn alleged agreement of compromise will not be enforced if items are disputed and

estsare afected by the proposed compromise shall be partiesitifs not agreed to in writingEstate of McKillip,53 Ws. 2d 202191 N.W2d 856

personor by guardian as hereinafter provided. aory. ‘ ‘ '
This section cannot be construed to require that all rights uneiértee established
(2) BETWEEN TESTATE AND INTESTATE DISTRIBUTEES; PARTIES.  andall claims be adjudicated before a compromise of claims is allowed, for that inter

The court also may authorize the person named to act as persersgdtionwould (;18t otnly r:ﬁrrow the arP}a of_gontrtc;]vemym " inatg t_htle( int:fel_r;_tiwte_ to but

H H H compromisean eslroy the purpose or avoiding the costs and risks of litigation, bu
rgpresentatlvm one or more Instruments pu_rportlng to belm, ignore the righbf executors to compromise controversies involving “persons <laim
will andtestament of a decedent, or the petitioners for administii@ as devisees or legatees” and “persons entitled to or claiming the estate of the
tion with the will or wills annexedo adjust by Compromise any deceasedas heirs at lawEstate of Tojan,53 Ws. 2d 293193 N.W2d 8(1971).

; i ; A guardian ad litem can execute a compromise agreement of his whaid in

Controversythat may arise between_ the persons Clalmlmlmi.s awill contest case when there was no general guardian. Estatgaf,53 Ws. 2d
seesor legatees under the will or wills and the persons entitledzgg 193 N.w2d 8(1971).
or claiming the estate of the deceased under the statutes regulatinig: court had no authority to approve a stipulation under sub. (1) withcutithe
the descent and distribution of intestate estates, to which -agr%%ﬁafgé%‘)’a'- In Matter oEstate of McCoy118 Wis. 2d 128345 N.W2d 519(Ct.
mentor compromise the persons named to act as personal repPg' '
sentativesor the petitioners for administration with will annexedg7g g1 Discovery proceedings. Any personal representa

thoseclaiming as devisees or legatees and those claiming {ig of any person interested who suspects that any pégon
estateas intestate shall be parties, provided that persons nameg4@concealed, stolen, conveyed or disposed of property of the
act as personal representatives in any instrument who haygtate;or is indebted to the decedent; possesses, controls or has
renouncedbr shall renounce the right to act as perseelesen  knowledgeof concealed property of the decedent; possesses, con
tative and any person whose interest in the esstateafected by trols or has knowledge of writings which contain evidence of or
the proposed compromise shall not be required to be parties togdto disclose the right, title, interest or claim of the decedent to
compromise. any property; or possesses, controls or has knowledge of any will
(3) PaRTIESSUBJECTTOGUARDIANSHIP. Where a person subjectof the decedent, may file a petition in the court so stating. The
to guardianship is aecessary party to a compromise under theourtupon, such notice as it directaay order the other person
sectionthe person shall be represented in the proceedings bytthappear before the cowt a circuit court commissioner for dis
person’sguardian or by a special guardian appointed bydoet, closure,may subpoena witnesses and compel the production of
who shall in the name and on behalf of the pégyguardian rep evidenceand may make any order in relation to the matter as is
resentanake all proper instruments necessary to carry if¢atef justand proper
any compromise sanctioned by the court. History: 1977 c. 4492001 a. 61

Tactionot e court that the terests o1 peraone unknown or (§45-63 _Action by person interested to secure _ property
p estate. Whenever there is reasonttelieve that the estate of

fuf';ur? c(;)bntlphgent Interests oftkf)ersor;ts not in !o(?ng are o_rt n;)?y Hecedent as set forth in the inventory does not include property
afiectecby the compromise, the court s mﬂpom_ SOme Sultabl€ \hich should be included in the estate, and the persepetsen
person to represent those interesthécompromise and to make

I inst ¢ i intecta tative hasfailed to secure the property or to bring an action to
all proper Instruments necessary 1o carry inteatiany Compro - secyrethe propertyany person interested magn behalf of the

misesanctioned by the court. If by the terms of any COmpromiggiate hring an action in the court in which the estate is being

madeunder this section money or property is diredetie set ,qministeredo reach the property and make it a part of the estate.
apartor held for the benefit of or to represent the intereesf ¢ 1o action is successful, the person interested! be reim

sonssubject to guardianship or persons unknown or untben, 1, sedfrom theestate for the reasonable expenses and attorney
samemay be deposited in any trusbmpany or any state or feeincurred by the person in the action as approved by the court

nationalbank within this state, authorized to exercise trust-powyt not in excess of the value of theperty secured for the estate.
ers,or with a special administraj@nd shall remain subject to the pistory: 1993 a. 486

orderof the court. Bringing an action under this section is not the exclusive remedy of a party chal

;. lengingan omission from an inventoryn Matter of Estate of Ruedig&3 Ws. 2d
(5) CouRTAPPROVALREQUIRED. An agreement of compromise 109, 264 N.W2d 604(1978).

madein writing under this section, found by the court to be just  peferredmarital property under s. 861.02 (1) is property subjeatitinistration

andreasonablin its efects upon the interests in the estate or-profer all purposes including the payment of claims under s. 879.63. In Matter of Estate

erty of personsubject to guardianship, unknown persons, or tfgMoccero168 Ws. 2d 313483 N.W2d 310(Ct. App. 1992).

future contingent interests of persons not in being, is valid a(%?
Y

binding upon such interests as well as upon the interests of a I?'67. Out-of-state service on personal representa -
e. Ifitis necessary to serve upon a personal representative any

persons of sound mind. L order,notice orprocess of the court, and service cannot be made
_(6) ProceDURE. An application for the approval of a compro i, this state, service may be made und&og. 1. (1)for the ser
miseunder this section shall be made by verified petition, Whigfice of summons.

shallset forth the provisions of any instrument or documents byhistory: Sup. Ct. Order67 Ws. 2d 585, 784 (19751977 c. 449

virtue of which any claim is made to the property or estate in con

troversyand all facts relating to the claims of the various parti®@y9.69 Court must rule on petition.  When the personal
to the controversy and the possible contingent interegisrebns representativeetitions for a ruling or order in regard to any matter
notin being and all facts which make it proper or necestbety connectedwith the administration of the estatbe court, after
the proposed compromise be approved by the court. The cdugaringon notice under 879.03shall make a ruling or grant or
may entertain an application prior to the execution of the proposaeny the petition by order
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