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CHAPTER 885

WITNESSES AND ORAL TESTIMONY

SUBCHAPTERI 885.365 Recorded telephone conversation.
GENERAL PROVISIONS 885.37 Interpretersin municipal courts and administrative agency contested
885.01 Subpoenas, who may issue. cases.
885.02 Form of subpoena. 885.38 Interpretersn circuit and appellate courts.
885.03 Service of subpoena. SUBCHAPTER Il
885.04 Municipal judge; subpoena served in state. VIDEOTAPE PROCEDURE
885.05 Witness and interpreter fees. 885.40 Applicability.
885.06 Witness’ fees, prepayment. 885.41 Definitions.
885.07 Statewitnesses in civil actions and municipal witnesses in forfeitur885.42 When available.
actions,how paid. 885.43 Notice of videotape deposition.
885.08 State witnesses in criminal cases, how paid. 885.44 Videotape deposition procedure.
885.09 Compensation of nonresident or indigent witness. 885.45 Videotape costs; depositions and trials.
885.10 Witness for indigent respondent or defendant. 885.46 Videotape custody and preservation.
885.11 Disobedient witness. 885.47 Videotape playback equipment.
885.12 Coercing witnesses beforefioérs and boards. SUBCHAPTER I
885.14 Disclosure of information and sources by news person. USE OF VIDEOCONFERENCING IN THE
885.15 Immunity. CIRCUIT COURTS
885.16 Transactions with deceased or insane persons. 885.50 Statement of intent.
885.17 Transactions with deceased agent. 885.52 Definitions.
885.205 Privileged communications. 885.54 Technical and operational standards.
885.23 Genetic tests in civil actions. 885.56 Criteria for exercise of coust'discretion.
885.235 Chemical tests for intoxication. 885.58 Use in civil cases and special proceedings.
885.237 Presumptions as to operation and registration of motor vehicle. 885.60 Usein criminal cases and proceedings under chapters 48, 51, 55n@38,
885.24 Actions for public moneys, immunity 980.
885.25 State actions vs. corporations or limited liability companies. 885.62 Waiversand stipulations.
885.285 Settlement and advance payment of claim for damages. 885.64 Applicability.
SUBCHAPTERI 49.14549.1949.22 49.46 49.47, and49.471and programs car
rying out the purposes afUSC 201 to 2029
GENERAL PROVISIONS History: 1971 c. 1641973 c. 272305,336, 1977 c. 2%.1650m (4)1977 c. 305

1979c. 34 1989 a. 561993 a. 4861997 a. 1912007 a. 20
Cross-reference: See s805.07concerning issuance of subpoenas by attorneys

i of record.
885.01 Sproenas’ who may ISsue. The Sproenaeed A taxpayer subpoenaed by the department of revenue has limited discovery rights.

not be sealed, and may be signed and issued as follows: Statev. Beno,99 Wis. 2d 77298 N.W2d 405(Ct. App. 1980).
(1) By any judge or clerk of a court or court commissioner orA school board may issue a subpoena to compel the attendance of a witness at an

municipaljudge, within the territory in which thefafer or the §§‘1‘${,‘§,@T§22€c‘t,R/fﬁg'f'ié’snz'?? ¢ School Districthompsontor W. 24 657

courtof which he or she is thefifer has jurisdiction, to require A John Doe judghas exclusive authority to subpoena witnesses in a John Boe pro

theattendance of witnesses and their production of lawful mst@giﬂpydggggdvypgggg '3\;‘59“2%93 g%g?\?-&g d*é‘ygomy_“ogggn for Milwaukee

mentsof ew_denc_e In any action, matter or Proce‘?d'”g pe_ndlng Ol subpoenaed witness must attend a continued or postponed hearing and remain
to be examined into before any court, magistraticesf arbitra  in attendance until excused. 68 AtBen. 251.

tor, board, committee or othperson authorized to take testimony

in the state. 885.02 Form of subpoena. (1) The subpoena mae in the
(2) By the attorney generar any district attorney or person following form:

acting in his or her stead, to require the attendance of witnesses, SUBPOENA

in behalf of the state, in any court or before any magistrate &BmTE OF WISCONSIN

from any part of the state. ... County

(3) By the chairperson of any committeeamfy county board, THe SraTe oF WisconsIN, To ...
town board, common council or village board to investigate the yoy are hereby required to appear before(designating the
affairs of the countytown, city or village, or the 6i€ial conduct court, officer or person and place of appearance), on thgay of
or affairs of any oficer thereof. ..., at ... o'clock in the .... noon dfat dayto give evidence in a

(4) By any arbitratgrcoroney medical examineboard, comn  certain cause then and there to be tried between ...., [bjaintif
mission, commissioner examiner committee or other person...., defendant, on the part of the (ar to give evidence in the mat
authorizecto take testimonyor by anymember of a board, com ter [state suficient to identify the matter goroceeding in which
mission,authority or committee whicis authorized to take testi theevidence is to be given] then and there to be heard, on the part
mony,within their jurisdictions, to require the attendance of witof ....). Failure to appear may result in punishment for contempt
nessesand their production of documentary evidence befokghich may include monetary penalties, imprisonment and other
them, respectively in any matter proceeding or examination Sanctions.

authorizedby law; and likewise by the secretafrevenue and  Givenunder my hand this .... day of ..., .... (year)
by any agent of the department of agriculture, trade and consumer ....(Give oficial title)
protection. (2) Fora subpoena requiring the production of materials, the

(5) By the department of children and families or a countpllowing or its equivalent may be added to the foregoing form
child support agency under59.53 (5)in the administration of ss. (immediatelybefore the attestation clause): and you are further
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requiredto bringwith you the following papers and document885.09 Compensation of nonresident or indigent wit -
(describingthem as accurately as possible). ness. If a witness attends a court of record in behalf of the state

History: 1977 c. 3051979 c. 10; 1985 a. 3321987 a. 1551997 a. 250 andit appears thathe witness came from outside this state or is

indigent,the court may order that the witness be paid a specific

885.03 Service of subpoena. Any subpoenanay be served reasonablesum for expenses amdtendance, in lieu of fees. The
by any person bexhibiting and reading it to the witness, or bylerk shall give a certificate for the sum, with a caythe order
giving the witness a copy thereof, or by leaving such coplyeat affixed, and the certificate shall be paid as other court certificates
witness’sabode. arepaid.

History: 1993 a. 486 History: 1987 a. 403

885.04 Municipal judge; subpoena served in state. A 885.10 Witness for indigent respondent or defendant.
subpoendo requireattendance before a municipal judge may bdponsatisfactory proof of the financial inability of the respondent
servedanywhere in the state if authorized by the municipal judger; defendant to procure the attendanceibfiesses for his or her
andshall require the attendance of any witness so served. defensethe judge or supplemental court commissipirerany
History: 1977 c. 305 paternityproceeding or criminal action or proceeding, or in any
e o s S0 ot S e A e pegiercase In which he respondent or defendan i represented by
Thereis no inherent authority in the coatthorizing such an orde€ity of ggn Prai P Efﬂgs’[at_e public defender or_ gsigned COl_mseI unde_|9§'7'08
rie v. Davis,226 Ws. 2d 738595 N.W2d 635(1999),97-1651 to be triedor heard before him or hanay direct the witnesses to
be subpoenaed as he or she determin@sdper and necessary
885.05 Witness and interpreter fees. The fees of wit uponthe responderst’or defendarg’oath or didavit or that ofthe
nessesand interpreters are prescribed i854.67 respondent'or defendansg attorney Witnesses so subpoenaed
History: 1981 c. 317 shall be paid their fees in the manner that witnegsethe state
thereinare paid. Determination of indigendg full or in part,
885.06 Witness' fees, prepayment. (1) Except when sub unders.977.07is proof of the respondestor defendard’finan
poenaedon behalf of the state, of a municipality in a forfeitureial inability to procure the attendance of witnesses for his or her
action,or of anindigent respondent in a paternity proceeding, ndefense.
personis required to attend as a witness in any civil action, matteHistory: 1977 c. 3051983 a. 377447, 538 1985 a. 1352001 a. 61
or proceeding unless witness fees are paid or tendered, in cash or

by check, share draft or other draft, to the person fordays 885.11 Disobedient witness. (1) DAMAGES RECOVERABLE.
attendanceand for travel. If any person obligeth attend as a witness shall fail to do so with

out any reasonable excuse, the person shall be Iiable to the
or proceeding, otehalf of either party in any criminal action OIaggrlevecbarty for all damages occasioned by such failure, to be

proceedingpn behalf of a municipality in a forfeiture action or oﬁ'ecoveredn an action. .

behalf of an indigent respondent in a paterpityceeding shall be  (2) ATTENDANCE COMPELLED. Every court, in case of unex

entitledto any fee in advance, but shall be obliged to attend upgisedfailure to appear before it, mésue an attachment to bring

the service of a subpoena as therein lawfully required. suchwitness before it for the contempt, and also to testify
History: 1983 a. 368447, 538 1987 a. 201 (3) PUNISHMENT IN COURTS. Inexcusable failure to attend any

A “witness on behalf of the state” is one who is expected to provide relevant tesdurt of record is a contempt of the court, punishabla bge not
mony or evidence for the state. The witness may be hostile statbe State. Kie- exceeding$200.
lisch, 123 Ws. 2d 125365 N.W2d 904(Ct. App. 1985).

(2) No witness on behalf of the state in any civil actiotter

(4) Same. Unexcused failure to attend a court not of record

885.07 State witnesses in civil actions and municipal shallbe a contempt, and the witness shaliibed all the costs of
witnesses i forfeiture actions, how paid.  Every witness thewitnesss apprehension, unless the witness shall show reason
on behalf of the state in any civil action proceeding may file able cause for his or her failure; in which case the party procuring
with the clerk of the court where tsame is pending the witness’ theWwitness to be apprehended shall pay said costs.
affidavit of attendance and travel, and the witre$ses shall,  (5) STRIKING OUT PLEADING. If any party to an action or pro
uponthe certificate of such clerk, countersigned by the attorn€geding shall unlawfully refuse or neglectajopearor testify or
generaldistrict attorneyor acting state’attorney be paid out of deposetherein, either within or withouthe state, the court may
the state treasunand shall be chged to the legal expense appro@lso,strike out the partg’pleading, and give judgment agaithet
priation to the attorney general. In forfeitusetions by muniei Partyas upon default or failure of proof.
palitiesthe clerk shall tax witness fees; however witnessfies ~ History: 1987 a. 1551993 a. 486 o »

olice officers of anv such municipality when collected shall be Cross—rV_sference.See also §04.12 (4)reg_ard|ng failure to appear at deposmon.
p . Yy pality o ; Sub.(5) is broad enough to include the failurgoptoduce documents at a discovery
paid by the clerk to the treasurer of the municipality examinationput a party cannot delay 7 yeaefore making the motion to strike the

History: 1993 a. 486 pleading.“Unlawfully” means without legal excuse, which must be determined at a
hearing. Gipson Lumber Co..\&chickling,56 Ws. 2d 164201 N.W2d 500(1972).

. . L . Thetrial court did not abuse its discretion in dismissing a plé&istdfomplaint for
885.08 Statg witnesses in criminal cases, hQW pald._ _failure to comply with a discovery ordeFurrenes vFord Motor Co79 Wis. 2d 260
The fees of witnesses on the part of the state in every crimiabN.w.2d 51 (1977).

actionor proceeding, and of every person who is committed to jail

in default of security for the persenappearance as a witness885.12 Coercing witnesses  before officers and

shall be paid by the county in which the action or proceeding Roards. If any person, without reasonable excuse, fails to attend
had. Theclerk of the court upon proof of the witnessr com ~ asa witness, or ttestify as lawfully required before any arbitrator
mitted persons attendance, travel or confinement shall give ea€@roner,medical examinerboard, commission, commissioner
suchwitness or person a certificate of the number of days’ atter@kaminercommittee, or other fier or person authorized to take
ance or confinement, the number of miles traveled, and ti@stimony,or to produce a book or paper which the person was
amountof compensation due the witness or commitedson, lawfully directed to bring, or to subscribe the persatgposition
which certificate shall be receipted for by such witnessasson, Whencorrectly reduced to writing, any judge of a court of record
andthe county treasurer shall pay the amount theresfimender ©OF @ Circuit court commissioner in the county where the pewssn

of the certificate. obligedto attend mayupon sworn proof of the facts, issue an
History: 1993 a. 486 attachmenfor the person, and unless the person shagjeptive
Cross—reference: For fees of expert witnesses, se@%l.16 (1) contemptand go and testify or do such other act as required by law
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may commit the person to close confinement in the cojaity relatingto a business transaction between that person and the
until the person shall so testifyr do such act, or be dischad newsperson if the purpose of the subpoena is to discover any of
accordingto law The sherffof the county shall execute the com the items listed in sul§2) (a) 1.to 3.
mitment. (4) DisTrIBUTION. A disclosure to another persondissemi

g'rzt:s“_/reftzscce 232%123835363852001 a. 61 nation to the public of news, information, or thgentity of a

' : sourceas described in suf2) (a) 1.to 4. by a news person does

885.14 Disclosure of information and sources by ggﬁgggjg:ustﬁb?zv)v?rv(%r) of the protection from compeliéstio
news person. (1) DeriNniTION. In this section, “news person” ) . )
means any of the following: (5) |l\_lADMISSIrI?ILI_'IC'iY. Anyfnews, mfo;matlon, recordfsom _

(a) Any business anganization that, by means of print, breagMunicationspr the identity of a source of any news or information

cast,photographic, mechanical, electronicotiner medium, dis  CPtainedin violation of this section are inadmissible for any-
seminaten a regular and consistent basisvs or information posein any judicial, legislative, or administrative action, proceed

to the public, including a newspaperagazine, or othgreriodi Ing, or hearlng.

! ! - PE = 2 . . History: 2009 a. 400
cal; book publisher; news agency; wire service; radio or television
stationor network; cable or satellite network, service, or carrieg 5.15

or audio or audiovisual production company; and a parent, subsA

Ei()r%,sdlwsmn, or afiliate of any of these businesses ogatiza-  oforeany court in a prosecution underl84.050n the ground
: . . . or for the reason that the testimony or evidence reqoirbin or

(b) Any person who is or has been engagedathering, hermay tend to incriminate him or her to subject him or her to
receiving,preparing, or disseminatimgews or information to the 3 penalty or forfeiture. No person who testifies or produces evi
public for an entity described in pag), including any person gencein obedience to the command of the court inptusecution
supervisingor assisting the persongathering, receiving, prepar may be liable to any suit or prosecution, civil or criminal, for or
ing, or disseminating such news or information. on account of testifying or producing evidence; provided, that no

(2) SUBPOENAS ISSUED TO NEWS PERSON. (&) Prohibition. personmay be exempted from prosecution and punishment for
Exceptas provided in pafb), no person having the power to issu@erjury committed in so testifying.
asubpoena may issue a subpoena compelling a news persen to €%y The immunity providedunder sub(1) is subject to the
tify about or produce or disclose any of the following that [gstrictionsunder s972.085
obtainedor prepared by the news person in the npersons History: 1989 a. 122
capacityin gathering, receiving, or preparing newsrdormation

Immunity. (1) No person may be excusdmbm
ending testifying or producing books, papers, and documents

for potential dissemination to the public: 885.16 Transactions with deceased or insane per -
1. The identity of a confidential source of any newsér- sons. No partyor person in the party’or persors own behalf
mation. or interest, and no person from, through or under whom a party
2. Any information that wouldend to identify the confiden _derivesthe partys interest_ or title, shall be e>_<amined as a witness
tial source of any news or information. In respect to any transaction or communication by the party -or per
3. Any news or information obtained or preparecamfi- sonpersonally with a deceased or insane person in any civil action
denceby the news person. or proceeding, in which the opposite party derives his or her title

. . . . or sustains his or her liability to the cause of action from, through
newio ﬂﬂ%lo?;gﬁérlwnzt?;?iztﬁcr)‘f&(Iaiiﬂgg doiLa}srl%g%urg(resof any or under such deceased or insane person, or in any actior or pro
i e ceedingin which such insane person igarty prosecuting or

(b) Procedure before courts. Subject to pafc), a circuitcourt  gefendingby guardian, unless such opposite party shall first, in his
mayissue a subpoena to compel a news person to testify abowaher own behalf, introduce testimony of himself or herself or
discloseor produce any news, information, or identity of angsmeother person concerning such transaction or communica
sourceas specified in pa(a) 4.if the court finds, after notic®  {jon and then only in respetd such transaction or communica
andan opportunity to be heard by the news person that the perggR of which testimony is so given or in respéatmatters to

requesting the subpoena established, based on informatic%g[:ich such testimony relates. And no stockhaldsficer or
obtainedfrom a person other than the news person, one of the #@{;steeof a corporation in its behalf or interest, and no stock

lowing by clear and convincing evidence: holder,officer or trustee of a corporation from, through or under

1. In a criminal prosecution or investigation that there are reghom a party derives the pargyinterest or title, shall be so
sonablegrounds to believe that a crime has occurred. examinedgxcept as aforesaid.

2. In a civil action or proceeding that the complaint states aistory: 1993 a. 486
claim upon which relief may be granted Underthe dead mas’statute if an objection properly madevgrruled, the object
X X _ ’ i ing counsel can cross—examine without risk of waiving the objection. Howiever
(c) A circuit court may issue a subpoena under(paonly if  anexamination exceeds the scope of the direct examinatiqnestions “beyond the
all of the following conditions are met: scope,”and the examiner elicits the very information sought to excluded, such
. . . . . . examination“beyond the scope” constitutesnaiver of the objection. Estate of
1. The news, information, or identitf the source is highly Molay, 46 Ws. 2d 450175 N.W2d 254(1970).
relevant to the investigation, prosecution, action, or proceedin V\(/jhile the benefit of tgg degd rrlrmrﬁtatqte is wailyed \glff]en the opposite %any opens
. . . - . the door, waiver is not dectedwhen testimony elicited from an interested survivor
2. The ne.WS: information, or 'dent'ty of the source is r‘eCe‘établisheubnly independent facts made up gf physical actions qgidhiges and no
saryto the maintenance of a pagyglaim, defense, or to the proofinquiry was made into what, if anything, actuatignspired between the decedent and

i i i i i i i thginterested survivor with regard to these actions. Johnddielke, 49 Ws. 2d
gﬁoe::réézsigg material to the investigation, prosecution, action, { T181 NW2d 503(1970).

A widow, sued on a note as comaker with her husband, cannot exclude testimony
3. The news, information, or identity of the source is n@sto transactions with her deceased husband on the ground that her hustzanedhad

obtainablefrom any alternative source for the investigation,—prqarﬁggrﬁgggg”\}*I‘E‘?ﬁtrﬁgnggc\}\"%“ %"(’jhzgonfgg",{lds\?zcg 5"5;‘&39%’ was presented. Keller

secution,action, or proceeding. An attorney who drew a will directing that he be retained to probate the estate was
4. There is an overriding pub“c interest in the disclosure @¢tbarred from testifying by this section. CaspevieDowell, 58 Wis. 2d 82205

: . . . N.W.2d 753(1973).
the news, information, or identity of the source. An interested person may testify as to overhearing a conversation the deceased had

(3) SUBPOENASISSUEDTO PERSONSOTHERTHAN NEWSPERSONS.  with 2 other persons, also since deceased, whilevimess was in another room.
No person haVing thpower toissue a Sproena may issue a s@;aie:r;gl:rl]e,ﬁla_\/\desd. tzhde ?)?gttzaclzgmNh.t\r/]\fgt;StZélggér{.'t presented a principal stock
H y walv I ute wi I INCl|
poenato compell a person other thanews person to testify t?‘bogtholder’swidow as a witness. ounger v RosenowPaper & Supply Cd3 Wis. 2d
or produce or disclose, information, records, or communications 217 N.Ww2d 841(1974).
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In a petition for proof of heirship by the natural son of the deceased and a crossEmployeesf a partyincludingcorporate employees, are not within the disqualifi
petitionby the deceaseslhiece and nephew alleging that the son had been adoptedionimposed by this section. Hunzinger Construction C&ranite Resources
by his aunt, testimony by the cross—petitideemother a sister-in-law of the Corp.196 Wis. 2d 327538 N.W2d 804(Ct. App. 1995)94-1626
deceasedas to conversations with the deceased were not precluded by this section
becauseshe did not stand to gain or lose from the direct legal opegaitbthe déct ?85.205 Privileged communications. No dean of men,

of the judgment, anber interest in a judgment in favor of her children was too remog . - .
andspeculative tdring her within the statuterestrictions. Estate of Koma68 eanof women or dean of students at angtitution of higher

Wis. 2d 473228 N.W2d 681(1975). educationin this state, or any school psychologist at any school

s e e e ol SOe7 . this state, shl b allowed to disclose commications made to
Estateof Reist91 Wis. 2d 209281 N.W2d 86(1979). : ch dean or psychologist or advice given by such dean or
Depositionguestions about a transaction with the decedent did not result in a @y chologisin the course of counseling a student, or in the course
waiver of the dead mas’statute for purposes of tridin Matter of Estate ofafel,  of investigating the conduct of a student enrolled at such univer
105 Wis. 2d 112, 312 N.W2d 850(Ct. App. 1981). ; .
The core meaning of this section is that it disqualifies a witness to a transxctior?lty or SChOOL e).(C.e.pt. .
communicatiorwith a decedent from testifyirghout that transaction or communrica (1) This prohibition may be waived by the student.
tion in his or her favgrorin the favor of any party to the case claiming under the wit ; it f ot ;
ness. The statute does not precludecgposing party from calling adversely a-wit (2) This pl’OthItIOﬂ_ does not include communlca}tlons which
nessto a communication or transaction with a decedent. A witness toSaiIchdean needs to divulder the dears own protection, or the
communicatioror transaction with the decedent may not proclaim himself or hersgﬁ'otectionof those with whom the dean deals, or which were made

to be incompetent to testify under the statute ibtieer party makes that objection. . .

Bell v. Neugart2002 W1 App 180256 Wis. 2d 969650 N.W2d 52 01-2533 to the dean for the express purpose of being communicated to
Underch. 766, the marital property act, in any cléimunpaid wages a non-wage anotheror of being made public.

earningspouse has the same interest in the potential income as the spouse who earn ; i .

thewages. Irthe case of an unrepaid loan of marital property each spouse would havetg) This prOthItlon does natxtendto a C”m'nal,case when

the same ownership interesto The extent both spouses have the same ownerstgichdean has been regularly subpoenaed to testify

interestin the property that givesse to an action, and the same right to control and History: 1993 a. 486

managehat propertyeachspouses interest in the outcome of the litigation is as-pres

ent,certain, and vested and each is barred form testifying regarditrguisection. . S A . [

Gerczak vGerczak2005 WI App168 285 Ws. 2d 397702 N.W2d 72 05-0070 885'23 G_e_neth tests in CIV”.aCtlonS' Whe_neve_r itis rele
Established\isconsin law recognizing thette testimony of a drafting attorney as Vant in a civil action to determine the parentagilentity of any

to the statements made to him or her by the testator is admissible on the questigrhfd, person or corpse, the court, by orddrall direct any party

intentonce such extrinsic evidence becomes admissible. Czaplev&hépherd, . f : ;
2012WI App 116, 344 Ws. 2d 440823 N.W2d 523 11-2521 to the action and any person involved in the controversy to submit

The core meaning of this section is that it disqualifies a witness to a transactiof0 ONe or more genetic tests as provided if63.84 The results

communicationwith a decedent from testifyirghout that transaction or communica of the tests shall be receivable as evidence in anywhsee
tion in his or her favaror in favor of any party to the case claiming under the witness; . . . f
A witnesss interest must be present, certain, and vested, not just a remote or con%?ﬁdusmnfrom parentage is established or where a probabillty

gentinterest. Because any interesavoiding a threat of malpractice, real or imag parentages shown to exist. Whenever the court orders the genetic
ined, would be a remote or contingent interest, the trial court properly exercisedtigsstsand one of the parties refuses to submit to the tests that fact
discretionin permitting an attorney who drafted a will to testify about the te&ator hall iscl ial
intent. Czaplewski vShepherc2012 W1 App 16,344 Ws. 2d 440823 N.w2d 523 shall be disclosed upon trial.
11-2521 History: 1979 c. 3521995 a. 1002005 a. 443.265
A “transaction” under this section means a “mutual transaction between théection767.80 (1) does not perngitman alleging he is the father to bring a pater
deceasednd the surviving partyne in which they both actively participate.” The nity action for the sole purpose of establishing paternigystifiborn so that he may
statutedoes not bar a witness from testifying as tohiser observations and deserip bring a wrongful death action. The proper vehicle for determining parentage is a
tion of an event or a physical situation, if such testimony does not involve a muttdtion by the father under this section for a determination of parentage Within
transaction in which the deceased actively participated. RutBapper2012 Wl pending wrongful death action. Shannon Ev.Rlicia M. V.M. 2007 WI 29 299
App 128 344 Ws. 2d 596824 N.W2d 885 12-0025 Wis. 2d 601 728 N.W2d 636 05-0077
“Communication,”as used in this section, includes statements made to a deceased,
irrespectiveof whether or how the deceased responded. Informing a peisot 885 235 Chemical tests for intoxication. (1) In thissee
whatthat person is doing @n efort to communicate something, and so the dead: _ .
man’sstatute prohibits testimony about that communication. Rut@opper2012 on:
WI App 128 344 Wis. 2d 596824 N.W2d 885 12-0025 (a) “Alcohol concentration” means the number of grams of
Currentlaw expresses disdain for the dead matatute and requires courts t0 glcoholin 100 milliliters of a persos’ blood or the number of

construet narrowly andrestrict its application whenever possible. Havlicek/Fleisher . .
Enterprise)nc. v Bridgeman788 F Supp. 3841992). gramsof alcohol in 210 liters of a persarbreath.

In order to render a witness incompetent under this section, anmastyshow: 1) (b) “Controlled substance” has the meaning specified in s.
atransaction or communication between the decedent and the witness; 2) the wi lsud 01(4)
has an interest in theatterat hand; and 3) the liability or cause of action of the pal ’ : . . i
advocatingncompetency arose through, from, or under the deceased. Schimpf v (bd) “Controlled substance analog” has the meaning given in

Gerald,Inc.52 F Supp. 2d 976§1999). 5.961.01 (4m)
TheWisconsin Deadmas’Statute: The Last Survivingestige of an Abandoned ™ T o . . .
CommonLaw Rule. Stevens. 82 MLR 281 (1998). (c) “Drug” has the meaning specified in4$0.01 (10)
The Deadmars Statutes: Who is an Interested Party isddhsin? Dibley 87 (d) “Restrictedcontrolled substance” means any of the follow

MLR 1025 (2004). o\
Raisingthe dead mas’statute in federal courPendleton. \ig. Law March 1990. Ing: ) )

1. A controlled substance includedschedule | under cB61
885.17 Transactions with deceased agent. No partyand otherthan a tetrahydrocannabinol.
no personfrom, through, or under whom a party derives the 2. A controlled substance analog, as defiired. 961.01
party'sinterest or title, may be examined awitness in respect (4m), of a controlled substance described in subd.
to any transaction or communication by the party or pepsen 3. Cocaine or any of its metabolites.
sonallywith an agent of the adverse party or an agent of the person 4 Methamphetamine.
from, through, or under whom suettverse party derives his or 5. Delta~9-tetrahvdrocannabinol
herinterest or title, if the agent ékead, mentally ill, or adjudicated : rany pinol. S .
incompetenis a witness, unless thpposite party shall first be  (19) In any action orproceeding in which it is material to
examinedor some other witness in his or her behalf examined Ri0vethat a person was under the influence of an intoxicant or had
respecto some transaction or communication betweeragiemt @ Prohibited alcohol concentration or a specified alcohol con
andthe other party or persoor unless the testimony of the agentcentrationwhile operating or driving a motor vehicte, if the
atany time taken, be first read or given in evidence by the oppodigdlicleis a commercial motor vehicle, on duty time, while operat
party: and then, in either case respectivehly in respect to such INg @ motorboat, except a sailboat operating under sail alone,

thetransaction or communication of which testimony igjis@n while operating a snowmobile, whileperating an all-terrain

or to the matters to which the testimony relates. vehicleor utility terrain vehicle or while handI!ng a firearm, evi
History: 1993 a. 4862005 a. 387 denceof the amount of alcohol in the perseilood at the time
Thedead mars statute is not available to benefit tndomobile insurer of a corpo  IN question, as shown by chemical analysis of a sample of the per

rationconcerning dransaction whereby anfisler-agent accepted title of his we’ son’sblood or urine or evidence of the amount of alcohol in the

automobilefor the corporation, since the insurer did not derive its interest “fro”berson’sbreath, is admissible on the issue of whetharisbe was

throughor under” the corporation by virtue of its contract to insure. Knutskluehr . , . .
ler, 68 Wis. 2d 199228 N.W2d 342(1975). underthe influence of an intoxicant or had a prohibited alcohol
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concentratioror a specified alcohol concentration if tt&mple underthe influence of an intoxicant, had a detectable amount of
wastaken within 3 hours after the event to be proved. The ehemirestricted controlled substance in his or her blood, had a speci
cal analysis shall be givenfett as followswithout requiring any fied alcohol concentration, or had an alcohol concentration in the
experttestimony as to its &fct: rangespecifiedn s.23.33 (4c) (a) 330.681 (1) (bn)346.63 (2m)

(a) The fact that the analysis shows that the pefadran alco  0r 350.101 (1) (c)
; ; History: 1971 c. 401973 c. 1021981 c. 20184 1983 a. 74459 1985 a. 146
hol concentration of more than 0.0 but less than 0.@8lévant 581985 a 331337, 1967 a. 3399 1980 a. 1061001 a. 2771995 a. 430143 1997
evidenceon the issue of being under the combined influence ®&s 108 2003 a. 3097: 2005 a. 82011 a. 208
alcoholand a controlled substance;@ntrolled substance analog A blood sample taken under s. 346.71 (2) and forwarded to the department of trans
or anyotherdrug but except as provided in F(db or sub.(lm) portationis admissible in evidence. LuedtkeBhedivy51 Wis. 2d 1.0, 186 N.W2d

. fto be qi - facicfedt 220(1971).
IS not to be given any prima facl ' Administrationof a blood or breath test does not violate a deferslpnitilege

(b) Except with respect to the operatioracfommercial motor againstself-incrimination. State.\Driver, 59 Wis. 2d 35207 N.W2d 850(1973).

i i i i Whenblood alcohol content is tested under statutory procedures, results of the test
vehicleas prowded in pafd), the fact that the anaIySIS shows tha%re mandatorily admissibleThe physical sample tested is not evidence intended,
the person had an alcohol concentration of more than 0.04 but red,or even susceptible of being produced by the state under s. 971228 (4)
than0.08 is relevant evidence on tissue of intoxication or an (5). State vEhlen,119 Ws. 2d 451351 N.W2d 503(1984).

alcoholconcentration of 0.08r more but is not to be given any. Failureto timely notify aperson of the right to an alternative blood test for intexica
’ tion does not déct the presumption of validity for a propediven blood test and is

primafacie efect. not grounds for suppressing the test results.” Cooffibane vGranum203 Ws. 2d
(c) The fact that the analysis shows that the penadran alco 252 551 N.W2d 859(Ct. App. 1996)95-3470

hol concentration of 0.08 or more is prima facie evidencehat . . .

or she was under the influence of an intoxicant and is prima fa?%s'%? Presumptions  as to operation and _ registra -

; : n of motor vehicle. (1) The fact that a motor vehicis
emv(;?:ncethat he or she had an alcohol concentration of 0.08 Ié%atedon a highwayas defined in $840.01 (22)is primafacie

. idencefor purposes of cl841, that the motor vehicle has been
(d) The fact that the analysis shows that the person had an ag%/;brate(bfn aprl:ighway by thejZ)wner ven

hol concentration of 0.04 or more is prima facie evidencehat (2) Notwithstandings.341.04 the fact that an automobile or

or she was under the influence of an intoxicant with resjoect - ) ; ;
operationof a commercial motor vehicle and is prima facie ev{gé’;?églgcnk (,r ﬁ\i/é?]%vgyggéztfﬁzzg ﬁeg% 8]‘18(33)%%[:2 C:]SO? (rj::: Ss1s
dencethat he oshe_ had an alcohol_ coqcentrqtlop ‘?f 0.04 or morn faying valid registration plates, a temporarperation plate or
(1k) In any action or proceeding in which it is material tootherevidenceof registration as provided underag1.18 (1)is
provethat aperson had a detectable amount of a restricted cftimafacie evidence, for purposes of &4, that the vehiclés
trolled substance in his or her blood while operating or drivingz, unregistered or improperly registered vehicliis subsection
motOrVeh|C|e or |f the Veh|C|e ISa CommerCIal motor Veh|c|e, Oraoesnotapp|y to Vio|ations of ordinances enacted und34$65

duty time, while operating a motorboat, except a sailopatat  pyt this subsection does apply to violatimfordinances enacted
ing under sail alone, while operating a snowmobile, while operginders.341.65 2003 stats.

ing an all-terrain vehicle or utilityerrain vehicle, or while han  History: 1991 a. 2331997 a. 271999 a. 802005 a. 185

dling a firearm, if a chemical analysis @fsample of the persan’

blood shows that the person had a detectable anobantestricted 885.24 Actions for public moneys, immunity . (1) No

controlledsubstance in his or her blood, the court shall treat titnessor party in an actiomrought upon the bond of a public

analysisas prima facie evidence on the issu¢hefperson having officer, or in an action by the state or any municipality to recover

adetectable amount of a restricted controlled substance in higuoblic money received by or deposited with the defendant, or in

her blood without requiring any expert testimony as to fecef anyaction, proceeding or examinationstituted by or in behalf
(1m) In any action under €3.33 (4c) (a) 330.681 (1) (bn) of the state oany municipalityinvolving the oficial conduct of

346.63 (2m)or (7), or350.101 (1) (c)evidence of the amount of any officer thereof, may be excused from testifying on the ground

alcoholin the persors blood at the time in questicas shown by that his or her testimony may expose him or her to prosecution for

chemicalanalysis of a sample of the persobfood or urine cevi- &Ny crime or forfeiture. No person may be prosecuted or subjected

denceof theamount of alcohol in the perserbreath, is admissi {0 @ny penalty or forfeiture for or account of testifying or pro

ble on the issue of whether he or she had an alcohol concentraflHRiNg evidence, documentary or otherwise the action, pro

in the range specified in23.33 (4c) (a) 330.681(1) (bn)346.63 Cceedingor examination, except a prosecution for perjury com

(2m), or 350.101 (1) (c)or an alcohokoncentration above 0.0 Mittedin giving the testimony _ _

unders.346.63 (7)f the sample was taken within 3 hours after the (2) The immunity providedunder sub(1) is subject to the

eventto be proved. The fact that the analysis shows that the perfirictionsunder s972.085

hadan alcohol concentration of more than 0.0 but not more thadfistory: 1989 a. 122

0.08is prima facie evidence that the person had an alcohel c . . - I

centrati%nin the range specified in83.?l?3(4c) (a) 3.30.681 (1) ¥3d5.25 State actions vs. corporations or limited liabil -

~/ ity companies. (1) No corporation or limited liability com
gt;)rg\,/gg%eusngzerpgﬁsgél(% (1) (cpor an alcohol concentration panyshall be excused from producing books, papersfeacibr

. . tracts,agreements, records, files documents, in its possession,
(2) The concentration of alcohol in the blood shall be takegy ynder its control, in obedientethe subpoena of any court or
primafacie to be three—fourths tfe concentration of alcohol in gfficer authorized to issue subpoenas, in any civil action which is

the urine. now or hereafter may be pending, brougiitthe state against it
(3) If the sample of breath, blood or urine was not taken withia recover license fees, taxes, penalties or forfeitoras, enforce

3 hours after the event to be proved, evidence of the amounfmfeitures,on the ground or for the reason tha testimony or

alcoholin the persors blood or breath as shown by the chemicalvidence documentary or otherwise, required of it, may subject

analysisis admissible only if expert testimony establishes its prit to a penalty or forfeiture, or be excused from making a true

bative value and may be given prima facfecifonly if the efiect answerunder oathby and through its properly authorizedicdr

is established by expert testimony or agent, when requirday law to make such answer to any plead
(4) Theprovisions of thissection relating to the admissibility ing in any such civil action upon any such ground or for such rea

of chemical tests for alcohol concentration or intoxicatiofoor Son.

determiningwhether a person had a detectable amount of a(2) No officer, clerk, agent, employee or servant of aoypo

restrictedcontrolled substance in his or her blood shall not byation or limited liability company in any suchction may be

construedas limiting the introduction of any other competent eviexcusedfrom attending or testifying or from producing books,

dencebearing onthe question of whether or not a person wagsaperstariffs, contractsagreements, records, files or documents,
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in his orherpossession or under his or her control, in obedience (a) Such recording is madie a manner other than by intereep
to the subpoena of any court in which any such civil action is-perigbn and the person whose conversation is being recorded is
ing or before any diter or court empowered or authorized to takenformedat that timethat the conversation is being recorded and
depositionor testimony in any such action, in obedience to thatany evidence thereby obtained may be used in a colampf
subpoenaf the oficer or court, or of any @iter or court empow or such recordings made through a recorder connector provided
eredto issue a subpoena in that behalf, on the groufuf the rea by the telecommunications utility as defined i186.01 (10)or
sonthat the testimony or evidencgocumentary or otherwise, a telecommunications carrier as defined in196.01 (8m)in
requiredof him or hermay tend to incriminate him or her or subaccordancaewith its tarifs and which automatically produces a
ject him or her to a penalty orfarfeiture, but no such fi€er, distinctive recorder tone that is repeated at intervalapgroxi
clerk, agent, employee or servant shall be prosecuted, or subjeqzigﬂe|y15 seconds;

to any penalty or forfeiture, for or on account of testifying or pro (b) The recording is made by a telecommunications utility as

ducingevidence, documentary otherwise, before the court or yefinein 5.196.01 (10)a telecommunications carrier as defined

officer, or any court or dicer empowered to issue subpoena ifl, s 196,01 (8m)or its oficers or employees for the purpose of

thatbehalf, or in any such case or proceeding except a prosecuipfhcigent to the construction, maintenance, conduoperation
for perjury or false swearing in giving the testimony of the services and facilities of such public utilitiestamthe nor

(2m) The immunity provided under suf2) is subject to the ma| use by such publiatilities of the services and facilities fur
restrictions under £72.085 nishedto the public by such public utility; or

(3) In case of the failure or neglect of any corporation of lim () The recording is made by a fire department or law enforce

ited liability company or of any such diter, clerk, agent, mentagency to determine violations of, and in the enforcement of,
employeeor servant, to produce any such book, papeff, con ¢ 941,13

tract,agreement, record, file or document, secondary evidence Qlistory: 1971 c. 45.93 1977 c. 173.168 1985 a. 2971987 a. 3991993 a.

the contents of any or either of the same may be given, and sugh

secondaryevidence shall be of the same force aridcefas the

original. 885.37 Interpreters in municipal courts and adminis -
History: 1989 a. 1221993 a. 12 trative agency contested cases. (1) (b) If a municipal
Sincethe immunity that attaches under sub. (2) or s. 77.61 (12), is merely GOGX@Ourt has no“ce that a person Who |S a Juvenlle or parent Subject

sive with a defendarst'rights againsgelf-incrimination, which does not attach to the . . . .
recordsof a corporation, a defendasmtlaimof immunity for delivering corporate to ch.938, or who is a witness in a proceeding uncie©38, has

recordshas no merit. State Alioto, 64 Wis. 2d 354219 N.W2d 585(1974). a language dffculty because of the inability tepeak or under
standEnglish, has a hearing impairment, is unable to speak or has

885.285 Settlement and advance payment of claim for a speech defect, the court shall make a factual determinaition

damages. (1) No admission ofiability shall be inferred from whetherthe language ditulty or the hearing or speaking impair

the following: mentis suficient to prevent the individual frormommunicating

(a) A settlement with or any payment made to an injured pewith his or her attorngyeasonably understanding the English tes
son,or to another on behalf of any injured person, or any persiimony or reasonably being understoodEnglish. If the court
entitledto recover damages on account of injurgleath of such determineghat aninterpreter is necessaiye court shall advise
person;or the person that he or she has a right to a qualified interpreter and

(b) A settlement with or any payment made to a person or #it, if the person cannotfafd one, an interpreter will be pro
the persons behalfto another for injury to or destruction of prop vided for him or her at the publis’expense. Any waiver of the

erty. right to an interpreter is ffctive only if made voluntarily in per
(2) Any settlement or payment under s(ib).is not admissible SON,in open court and on the record.
in any legal action unless pleaded as a defense. (2) A municipal court may authorize the use of an interpreter

(3) Any settlement or advance payment under &l)tshallbe in actions or proceedings in addition to those specified in($ub.
credited against any final settlement or judgment betwesrar
ties. Upon motion to theourt in the absence of the jury and on (3) (a) In this subsection:

submissiorof proper proof prior to entry of judgmeon a verdict, 1. “Agency” includes any ditial, employee or person acting
the court shall apply the provisions of&95.045and then shall on behalf of an agency

reducethe amount of the damages so determimgthe amount 2. “Contested case” means a proceeding before an agency in

of the payments made. Any rightsaintribution between joint .which, after a hearing required by lagubstantiainterests of any

tort-feasorshall be determined on the amount of the verdict p”B‘értyto the proceeding are determined or adversébgtd by a

to reduction bgcau.se of a Settl,emen,t or advance payment. decisionor order in the proceeding and in which the assertion by
(4) The period fixed for the limitation for the commencemengneparty of any such substantial interest is denied or controverted

OfHQ(itIOHSl 98;2a||3234§i g;)g"'dgg by893.12 by another party to the proceeding.

Istory: C. " C. . . .

A property payment under s. 885.285 (1) extehddimitation under s. 893.12, (b) In any admln_ls_tratlve Cont_eslted case proceedln_g before a

but only if made within the 3—year limit of s. 893.54 (1). AbraharMiwaukee —State,county ormunicipal agencyif the agency conducting the

Mutualnsurance Col15 Wis. 2d 678341 N.W2d 414(Ct. App. 1983). proceedinghas notice that a party to the proceeding has a language
To be a payment under s. 885.285 that will toll or extend the statute of Iimitatioa(?f.ﬁ(:l'llt because of the inability to speakunderstand English

apayment must be related to fault or liabili@urney vHeritage Mutual Insurance Yy ~ 3 X N Yy p g ’

Co.188 Ws. 2d 68523 N.W2d 193(Ct. App. 1994). hasa hearing impairment, ignable to speak or has a speech

Thewaiver by the defendant medical provider in a medical malpractice actiongéfect.the agency shall make a factual determination of whether
the copayment portion of the amount due for the pldistiinedical treatment did not ’

constitutea payment under s. 885.285 or 893.12ung v Aurora Medical Center the Ianguage dﬁCUIty or hearing or speak_irig]_pairment is st
2004WI App 71, 272 Ws. 2d 300679 N.W2d 549 03-0224 cientto prevent the party from communicating with others; rea

sonablyunderstanding the English testimony or reasonably being
885.365 Recorded telephone conversation. (1) Evi- understoodn English. If the agency determines that an interpreter
denceobtained as the result of the use of voice recording equig necessarythe agency shall advise the pattigt he or she has
mentfor recording of telephone conversations, by way of intea right to a qualified interpreterAfter considering the partyabit
ceptionof a communication or in any other mannhall be ity to pay and the other needs of isety the agency may provide
totally inadmissible in the courts of this state in civil actiongor an interpreter for the party at the puldiexpense Any waiver
exceptas provided in s€68.28to 968.37 of the right to an interpreter isfeftive only if made at the admin

(2) Subsectior(1) shall not apply where: istrative contested case proceeding.
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(3m) Any agencymay authorize the use of an interpreter in a (3) (a) If the court determines thtite person has limited Eng
contestectase proceeding for a person who is not a party but wiigh proficiency and thaan interpreter is necessattye court shall
hasa substantial interest in the proceeding. advisethe person that he or she has the riglat tpalified inter

(4) (a) The necessary expense of furnishing an interpreter feterat the publics expense if the person is one of the following:
anindigent person in a municipal court shall be paid by the munic 1. A party in interest.
ipality. 2. A witness, while testifying in a court proceeding.
~ (b) The necessary expensefaiishing an interpreter foran 3. An alleged victim, as defined in350.02 (4)
indigent party under sukS) shall be paid by the unit of govern 4. A parent or legal guardian of a mingarty in interest or the

ment for which the proceeding is held. legal guardian of a party in interest.
(c) The courtor agency shall determine indigency under this 5 Another person fdcted by the proceedingé the court
section. determineghat the appointment is necessary and appropriate.
(5) (a) If a municipal court under sul) (b) or (2) or an (b) The court may appoimhore than one qualified interpreter

agencyunder sub(3) decides to appoint an interpretéte court iy 3 court proceeding when necessary

or agency shall follow the applicable procedure under(pjor (c) If a persorwith limited English proficiencyas defined in

(©)- . o _sub.(1) (b) 2, is part of a jury panel in a court proceeding, the court
(b) The department of health services shall maintain a list §4allappoint a qualified interpreter for that person.

qualified interpretersfor use with persons who have hearing 4y 't 4 person with limited English proficiency requests the

impairments. The department shall distribute the list, UpoRgistancef the clerk of circuit courts regarding a legal proeeed

requesiand without cost, to courts and agencies who must appqRll the clerk may provide the assistance of a qualified interpreter
interpreters. If an interpreter needs to be appointeda person respond to the persaninquiry

who has a hearing impairment, theurt or agency shall appoint I . . .
aqualified interpreter from the list. If no listed interpreter is avail (E)\Niﬁ\] ?# ahfIEdr |\rl1te|rpfr?kt]er apeto mtre(\j/idu n(ijlr?tlr rt'mrggsrev?uon
ableor able to interpret, the court or agency shall appoint as int&}?Y: € approval ol the court, provide Interpreservices

preteranother person who is able to accurately communicate wittiiSidethe court room that are related to the court proceedings,
and convey information to and receive information from th@dUd'ng during court-ordered psychiatric or medical exams or

hearing-impairegberson. me(?)iaiogcl)urt may authorize the use of a qualified interpreter in
c) If an interpreteneeds to be appointed for a person with an_: ; ; " e
imF(Ja)irmentor difFf)icuIty not coveredpL?nder pab), tﬁe court or actions or proceedings in addition to those specified in(@ar

agencymay appoint any person the court or agency decides is(4) (&) The court may accept theaiver of the right to a quali
qga”ﬂgd Y appol yP ! gency I figed interpreter by gerson with limited English proficiency at any

History: Sup. Ct. Ordei67 Ws. 2d 585, 760 (19751975 c. 106199, Stats, 1975 POINtin the court proceeding if the court advises the person of the
s.885.37;1985 a. 2661987a. 27 1995 a. 2%s.7207t0 7209 9126 (19) 1995 a. natureand efect of thewaiver and determines on the record that

77,2001 a. 162007 a. 205.9121 (6) (a) thewaiver has been made knowinglytelligently, and voluntar
A court has noticef a language ditulty when it becomes aware that a defen nglyt 9 ¥

dant’sdifficulty with English may impair his or her ability to communicate witirt ily.
sel,to understand testimongr to be understood in English and does not hinge ona (b) At anypoint in the court proceeding, for good cause, the
req“(%Serm Cﬁgg%%fgg‘gs'gterpreregta‘e vYang,201 Ws. 2d 725549 NW2d - harsonwith limited English proficiency may retratis or her
769 (Ct. App. - i L ;
The_heal?iﬁg on the accommodation should pretedsubstantive hearing. Strook Waiver and request that a qualified interpreter be appointed.
v. Kedinger 2009 W1 App 31.316 Ws. 2d 545766 N.w2d 219 07-2898 (5) Everyqualified interpretetbefore commencing his or her
L dutiesin a court proceeding, shall take a sworn oath that he or she
?f%)S.IﬁSIhiSInStSLFt)irg;grs in circuit and appellate  courts. will makea true and impartial interpretation. The supreme court
N - . may approve a uniform oath for qualified interpreters.
. (a) “Court proceeding” means any proceeding before a court(6) Any party toa court proceeding may object to the use of
0 reco“rd.. . . - , . anyqualified interpreter fogood cause. The court may remove
(b) “Limited English proficiency’'means any of the following: 5 qualified interpreter for good cause.

1. The inability because of the use of a language other than 7y The delay resulting from the need to locate and appint
English, to adequately understand or communicafiecérely in - qyajifiedinterpreter may constitute good cause for the court to toll
Englishin a court proceeding. o _ thetime limitations in the court proceeding.

2. The inability due to a speech impairment, hearing loss, (g) (a) Except as provided in pgb), the necessary expenses
deafnessdeaf-blindness, or other disabilitp adequately hear of providing qualified interpreters to persons with limited English
understandor communicate &fctively in English ina court pre proficiency under this section shall be paid as follows:

ceedln“g. o ) , 1. The countyin which the circuit court is located shall pay
(c) "Qualified interpreter” means a person who is able to do e expenses in all proceedings before a circuit court and when the

of the following: _ _ o clerk of circuit court uses a qualified interpreter under ){(d).
1. Readily communicate with a person who has limited-EnThe county shall be reimbursed as provided i#58.19 (8)for
lish proficiency expensepaid under this subdivision.

2. Orally transfer the meaning sfatements to and from Eng 2. The courbf appeals shall pay the expenses in all proceed
lish and the language spoken by a person who has limited Engiisijs before the court of appeals.

proficiencyin the context of a court proceeding. 3. The supreme court shall pay the expenses in all proceed
3. Readily and accurately interpret for a person who has lifmgs before the supreme court.

ited English proficiencywithout omissions or additions, inaman () The state public defender shall pay the expenses for inter

ner that conserves the meaning, tone, and style of the origippétersassisting the state public defender in representing an indi
Statementlncludlng dlaleCt, Slang, and SpEClallzed Vocabularygentperson in preparing for court proceedings_

(2) Thesupreme court shall establish firecedures and peli  History: 2001 a. 162003 a. 332007 a. 20

ciesfor the recruitment, training, amertification of persons to act A court has noticef a language ditulty when it becomes aware that a defen
t'sdifficulty with English may impair his or her ability to communicate veitar

as qualified interpreters in a court proceeding and for the feg'g]to understand testimongr to be understood in English and does not hinge on a

imposedfor the training and certification, and for the coordinarequestrom counsel for an interpreteState vYang,201 Ws. 2d 725549 N.w2d
tion, discipline, retention, and training of those interpreters. Arf§9(Ct. App. 1996)95-0583

; : ; Whenan accused requires an interpreter and witnesses are to testityéiga
feescollected under thisubsection shall be credited to the alaprc?anguagethe better practice may be to have 2 interpreters, one for the accused and

priationunder s20.680 (2) (gc) onefor the court. State Bantiago206 Ws. 2d 3556 N.W2d 687(1996),94-1200
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Fair trials require comprehension of the spoken word by parties, witnesses, an8ub. (4). This subsecti@stablisheshat matters presented by videotape at trial
fact-finders. A witnesss comprehension fafcts the analysisf whether a trial court aremade a part of the trial record in anticipation pbasible appeal. [Re Ordefeaf-
cut of cross—examination prematureltate vYang,2006 WI App 48290 Ws. 2d  tive Jan. 1, 1976]
235,712 N.w2d 400 05-0817
Thelegislature intended for the courts to provide necessary interpreters for b : ; P :
the hearing impaired and for thosélimited English proficiency regardless of their 8§5'43 NOtICQ of VldeOtape dgposnmn. Every notice for
ability to pay Courts may not tax the parties for these coSI8G 9-08 thetaking ofa videotape deposition and subpoena for attendance
Injusticein any Language: the Need for Improved Standards Gove@ongt gt such deposition shall state that theposition is to be visually

roomInterpretation in Wsconsin. Pantoga. 82 MLR 601 (1999). o
SeHabla Everything: The Right to an Impartial, Qualified Interpretéraiza. recordedand preserved pursuant to the provisions 0888.44

Wis. Law. Sept. 1997. and885.46
New Interpreter Code of Ethics. Lamelasis\W.aw March 2003. History: Sup. Ct. Order67 Ws. 2d 585, xii (1975); Sup. Ct. Ordds1 Ws. 2d
xxv. (1987)
Judicial Council Committee’s Note, 1975:This provision recognizes that there
SUBCHAPTERII shouldbe adequate notice thateposition by videotape is to be taken. The section

requiresthat the notice make reference to the provisions on filing and preserving of
videotapedepositions. [Re Orderfettive Jan. 1, 1976]
Judicial Council Note, 1988.Videotapedepositions are no longer required to be
VIDEOTAPE PROCEDURE filed in court. [Re Order &ctive Jan. 1, 1988]

885.40 Applicability. Section$385.40to 885.47apply to all 885.44 Videotape deposition procedure. (1) OFFICIAL.

trial courts of record in this state in the receipt and utilization Videotapedepositions may be taken by persons authorized by s.
testimonyand other evidence recorded on videotape and to 8@4.03

reviewof cases on appeal where the record on appeal contains te§2) RequIREDINFORMATION. The deposition shall begin by the
timony or other evidence recorded on videotape. These sectig@gratorstating on camera:

arenot intended to preclude bmit the presentation of evidence (a) The operatés name and business address;

by other technical procedures. .
yHistory: Sup. Ct. Ordgm Ws. 2d vii (1975). (b) The name and business addresh@bperatds employer;

Judicial Council Committee’s Note, 1975:The contents of these rules are not () The date, time and place of the deposition;

meantto exclude present practice whereby movies and photographs are introduce . .
into evidence in appropriate situations. [Re Ordirotifve Jan. 1, 1976] d(d) The caption of the case;
Sections885.40 to 885.47 did not apply to police videotape of a chitinkr. State (e) The name of the witness; and

v. Haefer 110 Wis. 2d 381328 N.W2d 894(Ct. App. 1982).

Legal applications of videotape. Benowitz, 1974 WBB No. 3. (f) The party on whose behalf the deDOSition is being taken.

Counselshall identify themselves on camera. The person before

885.41 Definitions. (1) VIDEOTAPING. Videotaping is a Whomthe deposition is taken shall then identify himself or herself
visual or simultaneous audiovisual electronic recording. andswear or dfrm the witness on camera. At the conclussén
(2) OPERATOR. Operator means a person trained to oper deposition the operator shall state on camera that the deposi

video equipment and may be arficil qualified under $304.03 ion is concluded. When the lengththe deposition requires the
History: Sup. Ct. Ordei67 Wis. 2d vii (1975)1987 a. 403 use of more than one tape, the end of each tape and the beginning

Judicial Council Committee’s Note, 1975The definition of videotaping receg  Of each succeeding tahall be announced on camera by the
nizes that videotaping can be used for visual purposes with no audio recording pogserator.
ent. The definition of operator recognizes thatoperator of videotape equipment . .
could be the same individual beforghom depositions can presently be taken as (3) CAMERA. More thanone camera may be used, either in

authorizedby s. 804.03. [Re Orderfettive Jan. 1, 1976] sequenc®r simultaneously

885.42 When available. (1) DeposiTions. Any deposition (4) TiMING OF DEPOSITION. The deposition shall be timed by

i h . . adate-time generator which shall sheantinually each hour
may be recorded by audiovisual videotape withostemographic | io e -4 "cacond of each tape of the deposition.
transcript. Any party to the action may arrange the partys (5) OgJecTiONS. Objections may benade as provided in s
expenseto have a simultaneoustenographic record made.804 05 (b - b y p :
Exceptas provided by s885.40t0885.47 ch.804 governing the .05(4) (b)

practiceand procedure in depositions and discovery shall apply (6) SuBMmISSION TO WITNESs. After a videotape deposition is
taken,submission of the videotape to the witness for examination

(2) OTHER EVIDENCE. Such other evidence as is appropria ' et X
may be recorded by videotape and be preseateaitrial. The 'S deemed waived unlesach submission is requested by the wit
fness.

courtmay direct a party or the coueporter to prepare a transcrip

of an audio or audiovisuatcording presented under this subsec (7) CERTIFICATION OF ORIGINAL VIDEOTAPE DEPOSITION. The

tion in accordance witBCR 71.01(2) (e). official before whom the videotape deposition is taken shall cause
(3) ENTIRE TRIAL TESTIMONY AND EVIDENCE. Al trial proceed awritten certification to be attached to the original videotape. The

ings, including evidence in its entirenay be presented atréal ~ Certification shall statethat the witness was fully sworn or
b)iJ videotapegupon the approval o? tgl} gartieg and thejtrige.  2ffirmed by the oficial and that the videotapie a true record of
In determining whether to approve a videotape trial, the tri%et.estlmonyglven.by the witness. If the witness has not waived
judge, after consultation with counsel, shall consider ¢ost 1€ right to a showing and examinationtbg videotape depesi
involved, the nature of thaction, and the nature and amount of": the witness shall also sign the certification. _
testimony. The trial judge shall fix a date prior to the date of trial (8) CERTIFICATION OF EDITED VIDEOTAPEDEPOSITION. The ofi-
whenall recorded testimony must be filed with the clerk of courgial who edits an original videotape deposition shall attach a writ
(4) TRIAL RECORD. At trial, videotape depositions shall bel€n certification to the edited copy of the videotape deposition.
reportedunless accompanied with a certified transaighmitted The certification shall state that tieeliting complies with the rul

in accordance witlSCR 71.012) (d). ings of the court and tha}t_the original videotape deposition has not
History: Sup. Ct. Orde67 Wss. 2d 585xii (1975);1975 c. 2181987 a. 403Sup. beenaffected by the editing process.
Ct. Order N0.10-06 2010 W1 128, 329 W. 2d xxvii. (9) MoTIONS ON OBJECTIONS. Motions forruling upon objee

Judicial Council Committee’s Note, 1975Sub. (1). The definition of depesi 4 ; it ;
tionsis meant to include adverse examinations prior to trial. tions shall be made with the court within 30 days of recording of

Sub.(2). This subsectioanticipates that certain other evidence, such as the scdhe Vide_Otape deposition or within a reasonable time stipulated by
of an accident or the lifestyle of an accident victim, may be presented at trial by methe parties.
gg\ﬁi::;gpoef.v;&fggtggoevllswwould also allow the majority of a trial to be conducted (11) RULING ON OBJECTIONS. In rulin_g on objections the qourt
Sub.(3). This subsection would authorize an entire videotape trialsndtsin. May view the entire videotape or pertinent parts thereof, listen to
Sucha trial could only occur upon the approval of all parties and the presiding judgi audiotape of the videotape sound track, or direct the objecting

Appropriate safeguards are included to ensure that this provision beukkd only + ; ; ;
whenclearly appropriate. Procedure for a videotape trial is subjexgreement partyto file a partial transcript. The court shall make written rul

amongthe parties and the court. ings on objections and amderfor editing. Copies of the coust’
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rulings and order for editing shall be sent to the parties and the(3) The expenseof playing the videotape recording at trial
objectingwitness. shallbe borne by the proponesftthe testimony If the proponent
(12) EDITING ALTERNATIVES. (a) Theoriginal videotape shall is entitled to costs, the expense urtthés subsection shall be costs

not be afectedby any editing process. In its order for editing th#! the action, not to exceddr each witness or expert witness the
courtmay do any of the following: maximumallowable cost for withess fees underdist.04 (2)and

1. Order the dfcial to keep the original videotape intact and®14-67(1) (b)and(c). _ _ _
makean edited copy of the videotape that deletes all references td4) The expense of an audio reproduction of the videotape

objectionsand objectionable material. recordingsound track used by the court in ruling asjections
2. Order the person showing the original videotape attlrialShall be costs in the action. ) ) )
suppresshe objectionable audio portions of the videotape. (5) The expense of playing the videotape recording for the

; . . . f ruling upon objections shall be borne by one or more
3. Order the person showing the original videotape atttrial purposeo . ; .
s : . . A partiesas apportioned by the court in an equitable manifi¢ghe
tS; péo resshe objectionable audio atieo portions of the video party bearing the expense is entitled to costs, the expense under
p(b') If the court enters an order under. (@2, it shall, in jury this subsection shalbe costs in the action in an amount deter
A h ¢ y ) ' minedby the court.
trials, instruct thejury to disregard the video portions of the-pre (6) Theexpense of producing the edited version of the video

sentation when the audio portion is suppressed. tape recording shall be costs in the action, provided that

_(c) Ifthe court enters an order under.fa) 3, it shall, in jury - expenseof the videotape, asmaaterial, shall be borne by the pro
trials, instruct the jury to disregamhy deletions apparent in theponentof the testimony

playing of the videotape. (7) Theexpense of a copy of the videotape recordingtaed
(13) CoPYINGAND TRANSCRIBING. (@) Upon the request of anyexpenseof an audiotape recording of the videotape sound track

party or other person authorized by the court, tfieief shall pro  shallbe borne by the party requesting the copy
vide, at the cost of the party or person, a copy of a deposition History: Sup. Ct. Order67 Wis. 2d vii (1975)1983 a. 256

theform of a videotape, a written transcript, or an aveémrding. Judicial Council Committee’s Note, 1975This provision sets out the application

. . . of costs in the use of videotape procedure. Costs are allocated in an equitable manner
~ (b) When an dicial makes a copy of the videotageposition  peqyeerthe proponent and the court or are considered costs in the action. [Re Order
in the form of a videotape or audio recording, thiiciall shall ~ effectiveJan. 1, 1976]
attacha written certification to theopy The certification shall

statethat the copy is a true record of the videotape testimony&#°.46 Videotape custody and preservation. ~ Theoffi-
the witness. cial shall maintain secure and proper storage of the original-video

(c) When an dicial makes aopy of the videotape depositiont@Perecording and any edited videotape recording until
in the form of a written transcript, thefiofal shall attach a written (1) The f'”a_| d'_SPOS'“O” of the Cause where no tr|a_| is had;
certificationand serve the transcript pursuant t8G.05 (7) (2) The expirationof the appeal period following trial, pro

(14) OBJECTIONSAT TRIAL. Objections made at trial which Videdno appealis taken; _ _
havenot been waived or previously raised and ruled upon shall be(3) Thefinal determination of the cause if appeal is taken.
madebefore the videotape depositiorpiesented. The trial judge XX)'(*\;S(?QQY)SUP- Ct. Order67 Ws. 2d 585, vii (1975); Sup. Ct. Ordarl Ws. 2d
shallrule on SL_'Ch _obje_ctlons p_rIOI’ to the pres_entatlon Oﬂtﬂm Judicial Council Committee’s Note, 1975:Sub. (1). One of the advantages of
tape. If an objection is sustained, that portion of the videotapileotapes its possibleeuse in other legal proceedings but the proponent of any vid
containingthe objectionable testimonshall be deleted in the eotallpetestimony retains the responsibility for submitting a recordingudicient
quality.

mannerprowded in sub(12). - Sub.(2). Release of videotape recordings may be done only byairtter court.
History: Sup. Ct. Ordei67 Wis. 2d vii, xiii (1975);1975 c. 218Sup. Ct. Order  Sychrelease may only occur after completion of the proceeding for which the video
141Wis. 2d xxxvi;1999 a. 85 tapehas been used. [Re Ordefeetive Jan. 1, 1976]

Judicial Council Committee’s Note, 1975:Subs. (2) through (5) set out the
mechanicaprocedures for the taking of a videotape deposition. These proced : ;
areincluded to ensure uniformity throughouisgbnsin. In addition, they ensureLﬁ%S'47 Videotape playback eq‘wpment. (l) HAYBAC',(
properidentification of the contents of\adeotape deposition and protect againsEQUIPMENT. Each court may establish rules providing foratail

tampering. Sub. (5) is not intendetd afect the provisions in other statutes on objec ability of playback or reproducing equipment. Such rules shall

tionsbut is included as part of videotape deposition procedure to facilitate posenE ; B o
editing. It is based on a similar Ohio rule. Fovidefor an adequately trained operatdvinimum playback

Sub.(6) contemplates that, as with regular depositions, tge ajority of wit  €quipmentshall bea videotape player of a commonly available
nessesat a videotape deposition do not desire to review the deposition upontiyspe and one monitor hav|ng at least a 14 inch dlagonal screen.
completion. Color equipment is not required. If a party uses videotape which

Subs.(7) and (8) sedut the procedure for certification of a videotape depositio . : : :
Certificationby the oficial taking the deposition must also be made of a copy or auc;‘§ not compatiblavith the available playback equipment, the party

recordingof a videotape deposition and of an edited version of a deposition.  shall furnish playback equipment or convert the videotape te a for
Stub-(?) a:IOtwi f(;L an géptjcmsi?rt! of time for motions on videotape objectitims if mat compatible with the available playback equipment at the

partiesstipulate to the additional time. ) ;

~ Sub.(11) requires that any editing of a videotape deposition required by a ceurt rBF:_:‘Its){OSr eXSpuen?:teér\évef: Ié:7hv\?sh¢’;l(|j| Xr;:i()(t1§7efy)_1975 Elglggucogsér deno1

ing favorably on an objection can only be done by a court.oftlatso requirethat Wis. 2d %.(198%)' Sup. Ct Ordei41 Ws. 2d 300 (198‘7) p- &L

the parties and the objecting witness receive cagfiésth the cours ruling on objec Jﬁdicial Coun(;il C()F’rﬁmiitee’s Note 19755ub. @) [(1)].- Each court in léon-

tion f iting. e - : / .
IOS?JZni;rigs(i)ru?ctj;\ggltematives that the court may use in ordering editin u%:ls encouraged to establish rules for making available videotape playback er repro
’ -(12) " - & g Y . g 9 ing equipment. Such availability could be secured through purchase, leasing,

videotapedeposition. It is included to facilitate the most expeditious anddzpset rental,or borrowing from anather courEach court establishing such rules must pro

sivemethod of editing. ; p f ;
vide for a trained videotape operatfiRe Order d&ctive Jan. 1, 1976
Sub.(13). Access to videotape recordings after filing is by court order and subject pe operaifR ]

to terms prescribed by the court in order to protect the integrity of such recordings.

Sub.(14). Objections to a videotape deposition not previously resolved that are
madeat trial must be made prior to the actual showing of the videotape at the trial. SUBCHAPTERIII
This procedure assures timely raising of objections.QR#er efective Jan. 1, 1976]

Judicial Council Note, 1988:Videotape depositions, like other discovery docu
ments,areno longer required to be filed in court. See s. 804.01 (6), Stats. [Re Order USE OF VIDEOCONFERENCING IN THE
effectiveJan. 1, 1988] CIRCUIT COUR'S

885.45 Videotape costs; depositions and  trials. 88550 Statement of intent. (1) It is the intent of the
(1) Theexpense of videotape as a material shall be borne by $igrremeCourt that videoconferencirtgchnology be available

proponent. for use in the circuit courts of iéonsin to the greatest extent pos
(2) Thereasonable expense of recording testimony on videsgible consistent with the limitationsf the technologythe rights
tapeshall be costs in the action. of litigants and other participants in matters before the courts, and
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theneed tqoreserve the fairness, dignisolemnity and decorum locationsshall be able to mute the microphone system at that loca
of court proceedings. Furthdris the intent of the Supreme Courtiion so that there can be private, confidential communication
thatcircuit court judges be vested with the discretion to determibetweenthem.

the manner and extent of the use of videoconferencing technol (f) |f applicable thereshall be a means by which documents
ogy, except as specifically set forth in this subchapter canbe transmitted between teeurtroom and the remote loca
(2) In declaring this intent, the Supreme Court finds thatcargon.

ful use of this evolving technology can makeceedings inthe  (qg) In criminal matters, and in proceedings unttes.48, 51,
circuit courts more éicient and less expensive tioe public and 55 938 and980, if not in each othés physical presence, a sepa
the participants without compromisinthe fairness, dignity rateprivate voice communication facility shall be available so that
solemnity,and decorum of these proceedings. The Suprefpg defendant orespondent and his or her attorney are able to
Courtfurther finds that an open-ended apprdacthe incorpora  communicateprivately during the entire proceeding.

tion of this technology into the court system undersiigervision ) e hroceeding at the location from which the judge is pre
andcontrol of judges, subject to the limitations and guidaete i, shall be visible and audible the jury and the public
forth in this subchaptemwill most rapidly realize the benefits Ofincluding crime victims, to the same extent as the proceeaing

videoconferencindor all concerned. would be if not conducted by videoconferencing.

(3) In declaringthis intent, the Supreme Court further finds (2) Themoving partyincluding the circuit court, shall certify

Q?gﬁrgﬁr%ﬂ#?ﬁeﬁe\gﬁiﬁn;ﬁrdegmggaiiecfhn|?1l dagarytdzesgt?‘gkrjth thatthe technical and operational standards at the court and the
o pet . remotelocation are in compliance with the requirements of sub.
in this subchapter are not met, easult in abridgement of funda

. ri et, casul . (1).
mentalrights of litigants, crime victims, and the public, unfai History: Sup. Ct. Order N@¥7-12 2008 WI 37, 305 \#. 2d xli; Sup. Ct. Order

shifting of costs, and loss of the fairness, dignstylemnity and  no.08-21 2008 Wi 11, filed 7-30-08.

decorumof court proceedings that is essential to the propercomment,2008: Section 885.54 is intendéd establish stringent technical and
dmini i f i i operationalstandards for the use of videoconferendizhnology over objection,

administratiorof justice. andin considering approval bihe circuit court of waivers or stipulations under s
History: Sup. CF- Order Nd)7-12 2008 WI 37, 305 V. 2d xli. ) 885.62. Mobile cart-based systems will not meet these standards in many or even
Comment, 2008: Section 885.50 is intended to recognared summarize the - mogtsituations, but may still be used pursuant to a waivstipulation approved by

largerdebate concerning the use of videoconferencing technology in the courts, gfikourt. The efect will be to encourage the installation of multiple camera systems,

to provide a clear statement of the Supreme Countient concerninguch use, which wile still allowing the use of cart-based systems when participants are in agreement
shouldbe helpful guidance to litigants, counsel and circuit and appellate courtsdyo s0, which is likely to be much of the time.

interpretingand applying these rules.

This subchapter is not intended to give circuit court judgeauittigority to compel L . s . .
county boards to acquire, maintain or replace videoconferencing equipment., Rafa89.56  Criteria for exercise of court’ s discretion. (1) In

it is intended to provide courts with authority and guidance iniseeof whatever determiningin a particular case whether to permit the use of

videoconferencingquipment might be made available to them. ; ; ; ;
Bridging the Distance: Meoconferencing in Wconsin Circuit Courts. Leire VldeoconferenCIngeChn0|Ogy and the manner of proceedlng with

weber. Wis. Law July 2008. videoconferencingthe circuit court may consider one or more of
the following criteria:

885.52 Definitions. In this subchapter: (@) Whether any undue surprise or prejudice would result.

(1) “Circuit court” includes proceedings before circeaturt (b) Whether the proponent of the usevideoconferencing

J.udges.and commissioners, am:ll_ references to circuit court technologyhas been unable, after a diligerfoef to procure the

judgesinclude circuit court commissioners. physicalpresence of a witness.

(2) "Participants”includes litigants, counsel, witnesses while (c) The convenience of the parties and the proposed witness,
onthe stand, judges, and essential courf,dtat excludes other and the cost of producing the witness in person in relation to the
interested persons and the public agédar importance of the ééred testimony

(3) “Videoconferencing” means an interactive technology (d) Whether the procedure would allow for full anéeefive
thatsends video, voice, and data signals over a transmission gibss—examination,especially when the cross—examination
cuit so that two or more individuals or groups can communicajguld involve documents or other exhibits.
with each other simultaneously using video monitors. e) The importance of the witness being personally present in

History: Sup. Ct. Order Na7-12 2008 W1 37, 305 V&. 2d xii the(cz)urtroompwhere the dignitgolemnity a?ng decorur);]pdihe

885.54 Technical and  operational  standards surroundingswill impress upon thevitness the duty to testify

(1) Videoconferencindechnology used inircuit court proceed truthfully. . . . .
ings shall meet the following technical and operational standards:(f) Whether a physical libertyr other fundamental interest is

(a) Participants shall be able to see, haad communicate atstake in the proceedlng. - . -
with each other (9) Whether the court is satisfied that it carfisightly know

(b) Participants shall be able to see, heard otherwise andcontrol the proceedings tite remote location so as tdesf-
observeany physical evidence or exhibits presented during tH¥er extend the courtrqom tc_) the re_mo_te. location.
proceeding. (h) Whether the participation @ individual from a remote

(c) Video and sounduality shall be adequate to allow patici locationpresents the person at the remote location in a diminished

pantsto observe the demeanor and non—verbal communicatidjglistorted sense such that it negatively reflaptn the indivie

of other participants and to clearly hear what is taking platteein ua f’ﬂ the remote location to pe.rsons present_m thg cgqrtroom.

courtroomto the same extent as if they were present in the-court () Whether the use of videoconferencing diminisioes

room. detractsfrom the dignity solemnity and formality of the proceed
(d) Partiesand counsel at remote locations shall be able, upfl§ SO @s to undermine the integyifgirnessand efectiveness of

requestto have the courtroom cameras scan the courtroom so thgProceeding. .

remoteparticipants may observe other persons present and activi(i) Whether the person proposed to appear by videoconferenc

tiestaking place in the courtroom during the proceedings. ~ iNg presents a significant security risk to transport and present per
(e) In matters set out in payg), counsel for a defendant orSOnallyin the courtroom. _

respondenshall have the option to be physically present with the (k) Waivers and stipulations of the partiefeoéd pursuant to

clientat the remote locatiomnd the facilities at the remote leca S- 885.62

tion shall be able to accommodate courssgdirticipation in the (L) Any other factors that the court may in each individual case

proceedingfrom such location. Parties and counsel at remotietermineto be relevant.
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(2) The denial of the use of videoconferencing technology is (c) If an objection is made ke plaintif or petitioner in a mat
not appealable. terlisted in sub(1), thecourt shall determine the objection in the
History: Sup. Ct. Order NoD7-12 2008 WI 37, 305 \i. 2d xli. exerciseof its discretion under the criteria set forth i885.56

Comment,2008: Section 885.56 is intended give the circuit court broad dis : : : :
cretionto permit the use of videoconferenciteghnology when the technical and (d) If an ObJeCtlon isnade by the defendant or respondent In

operationstandards of. 885.54 are met, while providing clear guidance in the exe@. matter listed in sulfl), regarding any proceeding where he or
ciseof that discretion. Under this section, the circuit court may permit the usegffieis entitled to be physically present in the courtroom, the court
videoconferencingechnology in almost any situation, even over objection, excegha”sustain the objection. For all other proceedings in a matter

asprovided under s. 885.6@n the other hand, the court may deny the use of vide . . LI .
conferencingechnology in any circumstance, regardless of the guidelifieis.is  listed in sub.(1), the court shall determine the objection in the

consistentvith the intent of this legislation to vest circuit courts with brdagdretion  exerciseof its discretion under the criteria set forth i885.56

to advance the use wfdeoconferencing technology in court proceedings under the | i 0. sun. Ct. Order NdO7—12 2008 Wi 37. 305 V. 2d xli: 2011 a. 32
standardsind guidelines set out, biat reserve to courts the prerogative to deny its Comn¥ént 2868' 'It is the intent 02f s. 885.60 tovscrupult.)usly ﬁrotect the rights of
usewithout explanation. A circuit coustdenial of the use of videoconferencing iS .riminal defendants and respondents in matters which could result in lidserof

not appealable as an interlocutory ordiert totheextent the denial invalves issues undamental rights with respect to their children by preservisgdb litigants the
relatedto a partys ability to present its case and broader issues related to the pres.e?f[tl

. A h i t to be physically present in court at all critical stages of their proceedings. This
tion of evidence, the denial can be appealed as partapfteal of the final judgment. s5ciiona150 protects such litigants’ rights to adequate representation by cbunsel

eliminatingthe potential problems thatight arise where counsel and litigants are
885.58 Use in civil cases and special proceedings. eitherphysically separated, or counsel are with litigants at remote locations and not

. - f presenin court.
(1) Subjectto the standards and criteria set forth ir888.54and “Critical stages of the proceedings” is not defined under this section, but incorpo

885.56and to the limitations of su), a circuit court mayon its  ratesexisting law as well as new law as it is adopted or decided. This section is not
own motion or at the request of any paityany civil case or spe intendedto create new rights in litigants to be physically present which they do not

; ; f ; f erwisepossess; it is intended merely to preserve such rights, and to avoid-abrogat
cial proceeding permit the use of videoconferencing technoloﬁfg by virtue of the adoption of this subchapter any such rights.

in any pre-trial, trial, or post-trial hearing. This section is also intended pweserve constitutional and other rights to confront

; i i in@ndeffectively cross—examingitnesses. It provides the right to prevent the use of
(2) (a) A proponent of a witness via Vldeoconferencmgideoconferencing technology to present such adverse witnesses, but rather require

technologyat any evidentiary hearing or trial shall fdenotice of  thatsuch witnesses be physically produced in the courtroom. In requiring a defen
intentionto present testimony by videoconference technology 8@nt'sobjection to the use of videoconferencing to be sustained, this section also pre

1 ; eshe defendars’ speedy trial rights intact.
days prior to the scheduled start of the proceedmg. Any Oth%ﬁrovbjectionsby theState or petitioner to the use of videoconferencing technology

party may file an objection to the testimony of a witness by vide present defense witnesses are resolved by the court in the same manner as provided
conferencingechnology within 10 days of the filing of the noticen civil cases and special proceedings under ss. 885.54 and 885.56.

of intention. If the time limits of the proceeding do not permit tl . . . . o
time periods provided for in this paragraph, the court may in its>:62 Waivers and stipulations. ~Parties to circuit court
discretionshorten the time to file notice of intention and objectioyoceedingsnay waive the technicalnd operational standards

. L - providedin this subchapteor may stipulate to any @i#frentor
(b) The court shall determine the objection in the exercise Ingified procedure, as may be approved by the court.

its discretion under the criteria set forth ir885.56 History: Sup. Ct. Order NO7-12 2008 Wi 37, 305 V. 2d xi.

History: Sup. Ct. Order NcD7-12 2008 WI 37, 305 \¥. 2d xli. Comment,2008: The intent of s. 885.62 is fermit litigants to take advantage

Comment, 2008: Regarding section 885.58, civil cases and special proceedingfvideoconferencing technology in any matter before the court regardless of whether
in general pose few problems of constitutional dimension concerning the usethefprovisions of this subchapter would otherwise permit such use, aadding par
videoconferencingechnology and éér litigants the potential of significant savings ties are in agreemerto do so and the circuit court approves. This should help to
in trial expenses. For these reasons, this technology will likely gain rapid acceptagegouragennovation and experimentation in the use of videoconferencing technol
resultingin expanding use. Where objections are raised, thepralédes that the ogy, and thereby promote the most rapid realization of its bensefitle preserving
circuit court will resolve the issue pursuant to the standards and decisional guidandée litigants and ultimately to theurts the ability to prevent abuses and loss of
setout in ss. 885.54 and 885.56. thefairness, dignitysolemnity and decorum of court proceedings.

885.60 Use in criminal cases and proceedings under ~ 885.64 Applicability. (1) The provisions of thisubchapter
chapters 48, 51, 55, 938, and 980. (1) Subject to the stan shall govern the procedure, practice, and use of videoconferenc
dardsand criteria set forth in s885.54and885.56and to the limi NG in the circuit courts of this state. .

tationsof sub.(2), a circuit court mayon its own motion or atthe ~ (2) All circuit court proceedings, with the exception of-pro
request of any partyn any criminal case or matter under ¢t&;. ceedingspursuant to 972.11 (2m) that are conducted by video

51, 55,938, or 980, permit the use of videoconferencing technolconferenceinteractive video and audio transmission, audiovisual
ogy in anypre-trial, trial or fact—finding, or post—trial proceedingmeans,live audiovisual means;losed—circuit audiovisual, or

(2) (a) Except as may otherwise be providgdaw; a defend otherinteractive electronic communication with a videmmpe
antin a criminal case and a respondeatriratter Iistetzj in sutfl) nent,shall be conducteith accordance with the provisions of this

is entitled to be physically present in the courtroom at all trials adPchapter. , o
sentencingr dispositional hearings. (3) The use of non-video telephone communications ether

(b) A proponent of a witness viddeoconferencingechnot wise permitted by specific statutes and rules shall notfeetafl
ogy at any evidentiary hearing, trial, or fact-finding heashgll by this subchapteand shall remain available as provided in those

. - - ; : - specificstatutes and rules.
file a notice of intention to present testimonyvigeoconference History: Sup. Ct. Order N&7—12 2008 WI 37, 305 V. 2d i

technology 20 days PriGO the_schedmed start (_)f the procee_ding. Comment, 2008: The intent of s. 885.64 is to make it clear that all electronie com
Any otherparty may file an objection to the testimony of a witnessunications with a video component are to be conducted under the provisions of this

P ithi il bchaptemegardless of the various names and terms by whichnseiahs of com
by videoconference teChnO|0gy within 10 days of the fllmg of t}“%‘unicationare referenced in other statutes and rules, and also to make clear that the

nO.tiCGOf.intemiO.n. If the t.ime Iimit.s of Fhe proceeding do not Pelrovisionsof this subchapter are to take precedence over other statutes and rules
mit the time periods provided for in this paragraph, the court muatljich address the use of such means of communication. Fisitiy3) is intended

- . : : 3 : : : to'make clear that existing authority for the use of non-video telephone communica
in its discretion shorten the time fiie notice of intention and tions in court proceedings remains ufeated by the new provisions of this sub

objection. chapterconcerning videoconferencing.
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