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CHAPTER 940
CRIMES AGAINST LIFE AND BODIL Y SECURITY

SUBCHAPTERI departmenbf workforce development employee.

LIFE 940.208 Battery to certain employees of counties, cities, villages, or towns.
940.01 First-degree intentional homicide. 940.21 Mayhem. )
940.02 First-degree reckless homicide. 940.22 Sexual exploitation by therapist; duty to report.
940.03 Felony murder 940.225 Sexual assault.
940.04 Abortion. 940.23 Reckless injury
940.05 Second-degree intentional homicide. 940.235 Strangulation and sfafcation. ) .
940.06 Second-degree reckless homicide. 940.24  Injury by negligent handling of dangerous weapon, explosives or fire.
940.07 Homicide resulting from negligent control of vicious animal. 940.25 Injury by intoxicated use of a vehicle.
940.08 Homicideby negligent handling of dangerous weamplosives or fire. 940.285 Abuse of individuals atrisk.
940.09 Homicideby intoxicated use of vehicle or firearm. 940.29  Abuse of residents of penal facilities.

940.291 Law enforcement diter; failure to render aid.
940.295 Abuse and neglect of patients and residents.
940.30 False imprisonment.

940.302 Human traficking.

940.305 Taking hostages.

940.31 Kidnapping.

940.32  Stalking.

940.10 Homicide by negligent operation of vehicle.
940.11 Mutilating or hiding a corpse.

940.12 Assisting suicide.

940.13 Abortion exception.

940.15 Abortion.

940.16 Partial-birth abortion.

SUBCHAPTER I 940.34 Duty to aid victim or report crime.
~BODILY SECURITY 940.41 Definitions.
940.19 Battery; substantial battery; aggravated battery 940.42 Intimidation of witnesses; misdemeanor
940.195 Battery to an unborn child; substantial battery to an unborn child;-2agg/@40.43 Intimidation of witnesses; felony
vated battery to an unborn child. 940.44 Intimidation of victims; misdemeanor
940.20 Battery: special circumstances. 940.45 Intimidation of victims; felony
940.201 Battery or threat to witnesses. 940.46 Attempt prosecuted as completed act.
940.203 Battery or threat to judge. 940.47 Court orders.
940.205 Battery or threat to department of revenue employee. 940.48 Violation of court orders.

940.207 Battery or threat to department of safety and professional services ®40.49 Pretrial release.

Cross-reference: See definitions in ©39.22 (3) BurDEN OF PROOF. Whenthe existence of anfamative

NOTE: 1987 Ws. Act 399included changes in homicide and lesser included [ : ;
offenses. The sections affected had mviously passed the senate as 198@nate defenseunder sub(2) has been placed in issue by the triat evi

Bill 191, which was pepared by the Judicial Counciland contained explanatory ~dence,the state must prove beyond a reasonable doubt that the
notes. These notes have been inserted following the sections affected anel ar fgcts constituting the defense did not exist in order to sustain a
credited to SB 191 as “Bill 191-S". - .
finding of guilt under sub(1).
History: 1987 a. 3991997 a. 295
SUBCHAPTERI Judicial Council Note, 1988: First-degree intentional homicide is analogous to

the prior offense of first-degree murdesBub. (2) formerly containezinarrower defi
nition of “intent to kill” than the general definition of criminal intent. That narrower

LIFE definition has been eliminateid the interest of uniformity Section 939.23 now
definesthe intent referred to.
940.01 First-degree intentional homicide. Theaffirmative defenses specified in sub. (2) were formerly treated in s. 940.05.

; . This caused confusion because tisegmed to be elements of manslaughter rather
(1) OFFENSES. (a) Except as prowded In SlﬂB), whoever causes than defenses tdirst-degree murder Sub. (2) specifies only thosefiahative

the death of another human being with intent to kill that person @fensesvhich mitigate an intentional homicideom first to 2nd degree. Other
anotheris guilty of a Class A felony affirmative defenses are a defense to 2nd-degree intentional homicide also, such as

(b) Except as provide'nh sub.(2), whoever causes the deat sglsf)'—fgfense,e., when both beliefs specified in sub. (2) (b) are reason8eletion

of an unborn child with intent to kill that unborn child, kill the theprosecution is required to prove only that the deferslantswere a substan
womanwho is pregnant with that unborn child or kill another igal factor in the victims death; not the sole cause. StatBlack,170 Ws. 2d 676
guilty of a Class A felony 489N.W.2d 715(Ct. App. 1992).

; _ The trial court must apply an objective reasonable vigwthe evidence test to
. (2d) ]!VIITIGATING CIRCUM.STANCEdS' Tﬂe fOHO\.NIng ﬁ.rehziim‘.la eterminewhether unqelr sub_. (a)mitigatirjg dirmative defense “has been placed
tive defenses to prosecution under this section which mitigate [Risue” before submitting ttissue to the juryIn Interest of Shawn B. N.73 Ws.
offenseto 2nd-degree intentional homicide unde®40.05 2d 343 497 N.W2d 141(Ct. App. 1992).

(a) Adequate provocation. Death was caused under the influ,_Imperfectself-defense contains an initial threshold element requiring a reasonable
. belief that the defendant was terminatimginlawful interference with his or her per

enceof adequate provocation as defined i839.44 son. State vCamacho176 Wis. 2d 860501 N.W2d 380(1993).
(b) Unnecessary defensive force. Deathwas caused because Sub.(1) () cannot be applieaainst a mother for actions taken against a fetus
the actor believed he or she or another was in imminent dangeg Bife pregnant as the applicable definition of human being under s. 939.22 (16) is

: ited to one who is born aliveSub. (1) (b) does not apply because s. 939.75 (2)
deathor great bodily harm and that the force used was neces xcludes from its application actions bgragnant woman. State@eborah J.Z.

to defend the endangered person, if either belief was unreaspfdwis. 2d 468596 N.W2d 490(Ct. App. 1999)96-2797
able. Barring psychiatric or psychological opinion testimony on the deferslaapac

(c) Prevention of felony. Death was caused because the actlf to form an intent to kill is constitutional. HaasAbrahamson910 F 2d 384
\ § . . 990)citing Steele vState 97 Wis. 2d 72294 N.W2d 2(1980).
believedthat the force used was necessary in the exercise of tHg yrivilege for excusable homicide by accident or misfortune is incorporated in s.
privilegeto prevent or terminate the commissadra felony if that  939.45(6). Accident is a defense that negatives intent. If a person kills another by
belief was unreasonable. accidecrjwt,the kiIIin%Ico(;Jld kr)1tot Eave t:jee;n igter:tiorjal. _?ccidegtfmust b\elvctj]isprtc;]vedI .
. . . . yonda reasonable doubt when a defendant raises it as a defense. en the state
(d) Coercion; necessity. Death was caused in the exercise (gfovesintent to kill beyond a reasonable doubt, it necessarily disproves accident.

a privilege under ©£39.45 (1) Statev. Watkins,2002 WI 101 255 Wis. 2d 265647 N.W2d 244 00-0064
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A defendant may demonstrate that he or she was acting lavafulbcessargle | or Il of ch.961 or ketamine or flunitrazepam, without lawful

mentof an accident defense, by showing that he or she was acimgful self- : ; ;
defense.Although intentionally pointing a firearm at another constitutes a violatiof _mhorltyto do so, to another humbemg and that human belng

of s. 941.20, under 939.48 (1) a person is privileged to point a gun at another persgiesas a result of the use of the substance. This paragraph applies
in self-defense if the person reasonably believes that the threat of force is nece?ﬁétherthe human being dies as a result of using the controlled

to prevent or terminate what he or she reasonably believes to be an unlawfutinte| . .
ence. State vWWatkins. 2005 WI 101255 Ws. 2d 265647 N.W2d 244 00~0064  Substanceor controlled substance analog by itself or with any

A defendant seeking a jury instruction on perfect self-defense togedfdirst- compound, mixture, diluent or other substance mixedoon
degreeintentional homicide must satisfy an objective threshold showing that hel?rnedwith the controlled substance or controlled substance ana
shereasonably believed that he or she was preventing or terminating an unlawyrul
interferencewith his or her person ardasonably believed that the force used wa .
necessaryo prevent imminent death or great bodily harm. A deferskseking a jury History: 1987 a. 339399, 1995 a. 4481997 a. 2951999 a. 572001 a. 109

instructionon unnecessary defensive force under sub. (2) (b) to gecbéfirst— Judicial Council Note, 1988:[As to sub. (1)] First-degree reckless homicide is
degreententional homicide is not required to satisfy the objedtiveshold. State analogousgo the prior diense of 2nd—degree murdéfhe concept of “conduct evinc
v. Head,2002 WI 99 255 Wis. 2d 194648 N.W2d 413 99-3071 ing a depraved mind, regardless of human life” has beefiieuttibne for modern

A defendant who claims self-defense to agbaiffirst-degree intentional homi  juriesto comprehend. éfavoid the mistaken connotation that a clinical mental -disor
cidemay use evidence of a victnviolent character and past acts of violence to shoderis involved, the dénsehas been recodified as aggravated reckless homicide. The
asatisfactory factual basis that he or she actually believed he or she was in immirevisionclarifies that a subjective mental state, i.e., criminal recklessnesguised
dangerof death or great bodily harm and actually belietred the force used was for liability. See s. 939.24. The aggravating element, i.e., circumstances which show
necessaryo defend himself or herself, even if both beliefs were unreasonable. Staterdisregard for human life, istended to codify judicial interpretations of “con
v. Head,2002 WI 99 255 Wis. 2d 194648 N.W2d 413 99-3071 ductevincing a depraved mind, regardless of life”. Staotan,44 Ws. 2d 68

Thecommon law “year—and—-a—day rule” that no homicide is committed unless #¥969); State vWeso0,60 Ws. 2d 404(1973).
victim dies within a year and a day after the injury is inflicteabiogated, with pro Under prior law, adequate provocation mitigated 2nd—-degree murdenaio
spectiveapplication only State vPicotte, 2003 W1 42261 Ws. 2d 249661 N.W2d  slaughter.State vHoyt,21 Wis. 2d 284(1964). Under this revisiothe analogs of
381, 01-3063 thosecrimes, i.e., first-degree reckless and 2nd-degree intentional honcizide,

An actor causes death if his or her conductselastantial factor in bringing about the same penalty; thus mitigation is impossible. Evidence of provocation will usually
that result. A substantial factor need not be the sole cause of death for one to befesddmissible irprosecutions for crimes requiring criminal recklessness, hoywever
legally culpable. Whether aimtervening act was negligent, intentional or legallyasrelevant to the reasonableness of the risk (and, in prosecutions under this section,
wrongfulis irrelevant. The state must still prove beyond a reasonable doubt thatwheetherthe circumstances show utter disregard for human life). Since provocation
defendant'sactswere a substantial factor in producing the death. StBelew 2011 isintegrated into the calculus of recklessness, it is notffiamafive defense thereto
WI App 64 333 Wis. 2d 690799 N.W2d 95 10-0798 andthe burdens of production and persuasion stated940.01 (3) are inapplicable.

Underthe facts of this case, the court did not err in denying an intervening ca{B#l 191-S]
instruction. Even if the defendant could have established that the termination of th>pssessionf a controlled substance is not a lesser inclafledse of sub. (2) (a).
victikr)n’s Illfehsulaﬁort \A;as “Wrongﬂf)l“ under iﬁtodnsfin lawthat Wroggful act ngd Statev. Clemons;164 Ws. 2d 506476 N.W2d 283(Ct. App. 1991).
notbreak the chain of causation between the defersdactions and victirs’subse ; ; ion iq i i

Generally expert evidence of personality dysfunction is irrelevant to the issue of
quentdeath. State.\Below 2011 WI App 64 333 Ws. 2d 690799 N.W2d 95 jytent although it might be admissible wery limited circumstances. StateMor-

10-0798 o B o ) gan,195 Ws. 2d 388536 N.W2d 425(Ct. App. 1995)93-2611
Importanceof clarity in law of homicide: Thivisconsin revision. Dickeyschultz Utter disregard for human life is an objective standard of what a reasonable person
& Fullin. 1989 WLR 1323 (1989). in the defendars’ position is presumed to have known and is proved through an
State v. Camacho: The Judicial Creation of an Objective Element tis¢dnsin's  examinationof the acts that caused death and the totalithetircumstances sur
Law of Imperfect Self-defense Homicide. Leis&é895 WLR 742. roundingthe conduct. State Edmunds229 Ws. 2d 67598 N.W2d 290(Ct. App.

1999),98-2171
et [ Thecommon law “year—and—a-day rule” that no homicide is committed unless the
940.02 First-degree reckless homicide. . @ th_)ever victim dies within a year and a day after the injury is inflicteahiogated, with pro
recklesslycauses the death of another hurbaimg under circum  spectiveapplication only State vPicotte 2003 WI 42261 Ws. 2d 249661 N.W2d
i isregard for human life is guilty of #81 01-3063 - .
(s:tlanc%s;vr:lch show utter d 9 gunty The punishments for first—degree reckless homicide by deliveryaoinérolled
assb telony. substancender s. 940.02 (2) (a) and contributing to the delinquenaycbfid with
(Am) Whoeverrecklessly causes the death of an unborn chifgath as a consequenceviolation of s. 948.40 (1) and (4) (a) are not multiplicitous
f ; ; enboth convictions arise from the same death. StaRatverson2010 WI 130
undercircumstances that show utter disregard for the life of th@’9 Wis. 2d 599790 N.W2d 909 08-1968
unbornchild, the woman who is pregnant witiat unborn child — An actor causes death if his or her conductsststantial factor in bringing about
or another is guilty of a Class B felany that result. A substantial factor need not be the sole cause of death for one to be held

. n!ﬁgally culpable. Whether aimtervening act was negligent, intentional or legally
(2) Whoever causes the death of another human being unghgfulis irelevant. The state must still prove beyond a reasonable doubt that the

anv of the following circumstances is quilty of a Class C felonwefendant'sactswere a substantial factor in producing the death. St&elow 2011
Y 9 - . 9 y i . . | App 64 333 Wis. 2d 690799 N.w2d 95 10-0798
(a) By manufacture, distribution or deliveiy violation of s. Underthe facts of this case, the court did not err in denying an intervening cause

961.41 of a controlled substance included in schedule | or || undestruction. Even if the defendant could have established that the termination of the

victim’s life support was “wrongful” under atconsin lawthat wrongful act would
ch.961, of a controlled substance analoqﬂ(ﬂontro”ed substance not break the chain of causation between the defersdactions and victirs’subse

includedin schedule | or Il under cB61 or of ketamine ofluni-  quentdeath. State.\Below 2011 WI App 64 333 Ws. 2d 690 799 N.W2d 95
trazepamif another human being uses the controlled substancel@r0798

: :« While swerving has been held to show regard for lifedifendans conduct must
controlledsubstance analog axés as a result of that use. Th'%econsidered in light of the totality of the circumstances. When the defendant was

paragraphapplies: driving over eighty miles per hour on a majeell-traveled city street after consum

; B ; ing alcohol and prescription pills and never braked or slowed down before running
1. Whether the human bemg dies as a result of using the C§%d light, an indectual swerve failed to demonstrate a regard for human life. State

trolled substance or controlled substance analog by its&lftbr v. Geske2012 Wi App 15339 Ws. 2d 170810 N.W2d 226 10-2808

any compound, mixture, diluent or other substambezd or com Importanceof clarity in law of homicide: TheMsconsin revision. Dickeyschultz
binedwith the controlled substance or controlled substance afaullin. 1989 WLR 1323 (1989).
log.

> Wheth t th trolled subst ntrolled s 40.03 Felony murder. Whoever causes thieath of another
' f eror not the controlled substance or contre manbeing while committing or attempting to commit a crime

stanceanalog is mlz)(ed or corptbln(ad W.larlnylcomcgound, mixture, specified in s. 940.19 940.195 940.29 940.201 940.203
diluentor other_su- sta_lnce a er_ the vio atl_ors _61.41occurs. 940.225(1) or (2) (a) 940.30 940,31, 943.02 943.10 (2)943.23

3. To any distribution or delivery described in this paragraply g, or943.32 (2)may be imprisoned for not more than 15 years
regardles®f whether the distribution or delivery is made directlyy excess of the maximum term of imprisonment provided by law
to the human being who dies. If possession of the controlled sg} that crime or attempt.
stanceincluded in schedule | or Il under @61, of the controlled  History: 1987 a. 3992001 a. 1092005 a. 313
substancanalog of the controlled substance includeskimedule  Judicial Council Note, 1988:The prior felony murder statute (s. 940.02 ()
 or 1l under ch961or of theketamine o flunirazepam s trans hotalow eenced phishnentof lamiades caused 1 e commyssin o5, Coss
ferredmore than once prior to the death as described in this pafigte eliminates the “natural and probable consequence” limitation and limits the
graph,each person who distributes or delivers the controlled sulffenseto homicides caused in the commission of or attemgdtemit armed rob

H H ; H bery,armed buglary, arson, first-degree sexual assault or 2nd-degree sexual assault
stanceor controlled substance analog in violation d&1.41is by use or threat of force or violenc&he revised penalty clause allows imposition

guilty under this paragraph. of up to 20 years’ imprisonment more than that prescribed for the underlying felony
ini i iati i ini i Prosecutiorand punishment for both fehses remain barred by double jeopardy
éb) By _adlmlglzte_rlng r?ajsllstllng I|r|] adgwlm(sgtgrlng a contlrloléedsmev_ Carlson5 Wis. 2d 59593 N.W2d 355(1958). [Bill 191-3]
substancencluded In schedule | or Il under : lLa Comro € To prove that the defendant caused the death, the state need only prove that the
substanceanalog of a controlled substance included in schedwendantsconduct wasa substantial factor The phrase “while committing or
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attemptingto commit” encompasses the immediate flight ftbefelony A defend State regulation of abortion. 1970 WLR 933.

ant may be convicted if another person, including an intefedealy victim, fires the

fatal shot. State.\Oimen,184 Ws. 2d 423516 N.W2d 399(Ct. App. 1994), State _ f : [

v. Rivera, 184 Ws. 2d485 516 N.W2d 391(1994) and State Chambersis3 wis,  940.05  Second-degree intentional homicide.

2d 316 515 N.W2d 531(Ct. App. 1994). (1) Whoevercauses the death of another human being with intent

Attemptedfelony murder does not exist. Attempt requires intenttaedrime of o kill that person or another is guilty of a Class B felony if:
felony murder is complete without specific intent. StatBnggs,218 Ws. 2d 61 . .
579 N.W2d 783(Ct. App. 1998)97-1558 (@) In prosecutions under 940.01 the state fails to prove

Oimen affirms that felony murdeliability exists if a defendant is a party to one ofbeyond a reasonable doubt that the mitigaticigcumstances

thelisted felonies and a death results. Stat&awczyk,2003 WI App 6259 Ws. o ; : ;
20843 657 N.W2d 77 02-0156 specifiedin s.940.01 (2)did not exist as required by310.01 (3)

The common law “year-and—a—day rule” that no homicide is committed unless
victim dies within a year and a day after the injury is inflicteabiogated, with pro (b) The state concedes that it is unable to prove beyond a rea

spectiveapplication only State vPicotte, 2003 WI 42261 Ws. 2d 249661 N.W2d o : . 4 .
351 01—3%%3 y sonabledoubtthat the mitigating circumstances specified in s.

For purposes of calculating initial confinement, felony murder is a stand—alogﬂolo:]_(z) did not exist. By chging under this section, the state
unclassifiedcrime, not a penalty enhance$tatev. Mason,2004 WI App 176276 soconcedes
Wis. 2d 434687 N.W2d 526 03-2693 )
" Atn actﬁr %usgstde?tq ;f h{s or heé co?%uctiﬁskmtlantial fact?rdin kimging at;oug (2) In prosecutions under sufl), it is suficient to allege and

at result. A substantial factor need not be the sole cause of death for one to be, i
legally culpable. Whether aimtervening act was negligent, intentional or Iegallym.ethat the d.efendam caused the death of another human being
wrongfulis irrelevant. The state must still prove beyond a reasonable doubt thatWiéh intent to kill that person or another

defendant'sactswere a substantial factor in producing the death. StBelew 2011 i ith i
WI App 64 333 W, 2d 690799 N.W2d 95 10-0798 (2g) Whoevercauses the death of an unborn child with intent

Underthe facts of this case, the court did not err in denying an intervening cad@ekill that unborn child, kill the woman who is pregnant with that

instruction. Even if the defendant could have established that the termination of thabornchild or kill another is guilty of a Class B felony if:
victim’s life support was “wrongful” under &tonsin lawthat wrongful act would

notbreak the chain of causation between the defersdartions and victins’subse (@) In prosecutions under 840.0% the_ _stat_e_fails to prove
quentdeath. State.\Below, 2011 WI App 64 333 Wis. 2d 690799 N.w2d 95 beyond a reasonable doubt that the mitigaticigcumstances
10-0798 specifiedin 5.940.01 (2)did not exist as required by310.01 (3)

940.04 Abortion. (1) Any person, other than the mo.theror
who intentionally destroys the life of an unborn child is guilty 0gonabledoubtthat the mitigating circumstances specified in s.

aClass H felony : . ; ! >
. 940.01(2) did not exist. By chging under this section, the state
(2) Any person, other than the mothaho does either of the ¢, conc(e()jels. X y chaing u ! !

following is 9“'“3’ of a Class E fe!ony: . . (2h) In prosecutions under suf2g), it is suficient to allege
(a) Intentionally destroys the life of an unborn quick child; Ognqprove that the defendant caused the death of an unborn child
(b) Causes the death of the mother by an act done with intgiith intent to kill that unborn child, kill the woman who is preg

to destroy the life of an unborn childt is unnecessary to prove nant with that unborn child or kill another

thatthe fetus was alive when the act so causing the n'®thesath (3) Themitigatingcircumstances specified in®0.01 (2)are

(b) The state concedes that it is unable to prove beyond a rea

was committed. . _notdefenses to prosecution for thievfse.
(5) This section does not apply to a therapeutic abortionHistory: 1987 a. 3991997 a. 295
which: Judicial Council Note, 1988:Second—degree intentional homicide is analogous
.. to the prior ofense of manslaughteiThe penalty is increased and the elements clari
(a) Is performed by a physician; and fied in order to encourage clyang under this section in appropriate cases.

P ; ing Adequateprovocation, unnecessary defensive force, prevention of fetory
(b) Is necessaryr is advised by 2 other phyS|C|ans as neceaon and necessifyvhich are dfrmative defenses to first-degree intentional hemi

sary,to save the life of the mother; and cide but not this dense, mitigate that tense to this. When thisfehse is chayed,
i ; H the states inability to disprove their existence is conceded. Their existence need not,
(C) U”'ess an emgency prevents, Is performmja licensed however,be pleaded or proved by the state in order to sustain a finding of guilty
maternityhospital. Whenfirst-degree intentional homicidedgaged, this lesser fainse must be sub
i i u R i ittedupon request if the evidence, reasonably viewed, could support tisefijoly’
(6) In this SeCtIO.n unb.or.n .Ch”d mgans a human bemg fromg that the state has not borne its burden of persuasion under s. 940 Sth(@)
thetime of conception until it is born alive. Felton,110 Wis. 2d 465508 (1983). [Bill 191-S]
History: 2001 a. 1092011 a. 217 _ Theprosecution is required to prove only that the deferslaotwere a substan
Aborting a child against a fatherwishes does not constitute intentional inflictiontial factor in the victing death; not the sole cause. StatBlock,170 Ws. 2d 676
of emotionaldistress. Przybyla Przybyla,87 Ws. 2d 441275 N.w2d 112 (Ct.  489N.W.2d 715(Ct. App. 1992).
App. 1978).  Thecommon law “year-and-a-day rule” that no homicide is committed unless the
Sub.(2) (a) proscribes feticide. It does miply to consensual abortions. It wasVictim dies within a year and a day after the injury is inflicteahisgated, with pro
notimpliedly repealed by the adoption of s. 940.15 in resporBees. Wade. State ~Spectiveapplication only State vPicotte 2003 W1 42261 Ws. 2d 249661 N.W2d
v. Black, 188 Ws. 2d 639526 N.W2d 132(1994). 381, 01-3063 o B o )
Thecommon law “year—-and-a-day rule” that no homicide is committed unless themportanceof clarity in law of homicide: Thiisconsin revision. Dickeyschultz
victim dies within a year and a day after the injury is inflicteabigated, with pro & Fullin. 1989 WLR 1323 (1989).
spectiveapplication only State vPicotte, 2003 WI 42261 Ws. 2d 249661 N.w2d
381, 01-3063 940.06 Second-degree reckless homicide. (1) Who-

This section is cited as similar to @X&as statute that was held to violate the du ; : :
proces<lause of the 14th amendment, which protects againstestéoe the right 12:"VerreCkleSSIY causes the death of another hupeary is guilty

to privacy including a womars qualified right to terminatker pregnancyRoe v Of a Class D felony

Wade,410 U.S. 13 (1973). A
The state may prohibit first trimester abortions by nonphysicians. Connecticut v (2) WhoeverreCkleSS|y causes the death of an unborn child is

Menillo, 423 U.S. 91975). guilty of a Class D felony
The viability of an unborn child is discussed. Colautffranklin,439 U.S. 379 History: 1987 a. 3991997 a. 2952001 a. 109 o
(1979). Judicial Council Note, 1988:Second-degree reckless homicide is analogous to

Povertyis not a constitutionally suspect classification. Encouraging childbirtfi€prior offense of homicide by reckless conduct. The revised statute cleguiyes
exceptin the mostrgent circumstances is rationally related to the legitimate goverR00f of a subjective mental state, i.e., crimiretklessness. See s. 939.24 and the
mentalobjective of protecting potential lifearris v McRae 448 U.S. 2971980). NOsggéﬂgieégQE‘giggﬁé;sSLomicide is not a lesser includdére of homicide by
46’3"82?2'1%5{’5;3?? ‘;gﬁﬁ:ﬁsg‘;}eﬁ{‘gg@‘k/&%gn%‘ﬂfgofft’agg‘ﬂf’g_uﬁ‘é‘ws%a)‘!m' intoxicateduse of a motor vehicle. Statelechner217 Ws. 2d 392576 N.W2d

- ) 912(1998),96-2830
Simopoulas. Virginia, 462 U.S. 50§1983). Thecommon law “year-and—a—day rule” that no homicide is committed unless the

Theessential holding dRoe v. Wade allowing abortion is upheldyut various state ;ictim dies within a year and a day after the injury is inflicteabisgated, with pro
restrictions on abortion are permissible. Planned Parenth@abey505 U.S. 833 spectiveapplication only State vPicotte 2003 W 42261 Ws. 2d 249661 N.W2d
120L. Ed. 2d 6741992). 381, 01-3063

Wisconsin'sabortion statute, 940.04, Stats. 1969, is unconstitutional as applied torhe second-degree reckless homicide statute requires both the creation of an
the abortion of an embryo that has not quickened. BabblcCann310 F Supp.  objectivelyunreasonable and substantial risk of human death or great bodily harm
293(1970). andthe actols subjective awareness of that risk. Eheuit courts refusal to instruct

WhenU.S. supreme court decisions clearly madscdhsins antiabortion statute thejury about the ééctof a parens sincere belief in prayer treatment for their child
unenforceablethe issue in a physicianaction for injunctive relief against enforce on the subjective awareness element of second—-degree reckless homicide, did not
mentbecame mooted, and it no longer presented a case or controversy over whicterminethe parents’ ability to deferttiemselves. The second-degree reckless
the court could have jurisdiction. Larkin McCann368 F Supp. 13521974). homicidestatute does noequire that the actor be subjectively aware that his or her
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conductis a cause of the death of his or her child. The statute and the jury instructions(1g) Any person who does any of the following is guilty of a
requireonly that the actor be subjectively aware that his or her conduct cteated ClassD felony'

unreasonabland substantial risk of death or great bodily harm. St&dewmann, ) .
2013WI 58, 348 Wis. 2d 455832 N.W2d 560 11-1044 (a) Causes the death of another by the operation or handling
Importanceof clarity in law of homicide: Thiisconsin revision. Dickeyschultz  of g firearm or a'gun while under the influence of an intoxicant.

& Fullin. 1989 WLR 1323 (1989). . i
(am) Causes the death of another by the operation or handling
940.07 Homicide resulting from negligent control of of a firearm or agun while the person haslatectable amount of

vicious animal. Whoever knowing the vicious propensities oft restricted controlled substance in his or her blood.

anyanimal intentionally allows it to go at & or keeps it without ~ (b) Causes the death of another by the operation or handling
ordinary care, if such animal, while sat lage or not confined, of a firearm or agun while the person has alcohol concentra
kills any human being who has taken allphecautions which the tion of 0.08 or more.

circumstancesnay permit toavoid such animal, is guilty of a  (c) Causes the deattfian unborn child by the operation or han

ClassG felony dling of a firearm or agunwhile under the influence of an intexi
History: 1977 c. 1732001 a. 109 cant
Thecommon law “year—and—a—day rule” that no homicide is committed unless the . .
victim dies within a year and a day after the injury is inflicteabisbgated, with pro (cm) Causes the death of an unborn child by the operation

spectiveapplication only State vPicotte 2003 WI 42261 Wis. 2d 249661 N.Ww2d handling of a firearm or ajun while the person has a detectable
381, 01-3063 amountof a restricted controlled substance in his or her blood.

940.08 Homicide by negligent handling of dangerous _(d) Causes the death of an unbom child by the operatiaror

weapon, explosives or fire. (1) Except as provided in sub. dling of a firearm or agun while the person has an alcobof

(3), whoever causes the death of another human being by the f&gtrationof 0.08 or more. ,

ligent operation or handling of a dangerous weapon, explosives o1m) (&) A person may be chged with and a prosecutor may

fire is guilty of a Class G felony proceeduponan information based upon a violation of any eom
(2) Whoevercauses the death of an unborn chijtthe neghi ~ Pinationof sub.(1) (@) (am), or (b); any combination of sulf1)

; ; ; (am), or (bm); any combination of sul§l) (c), (cm), or (d);
%reenité) giriﬁ;%r; gr&ggglgﬂeﬁfosydangerous weapon, eXplosNesi(a?r%y(:ombination of sul(1) (c), (cm), or (e); any combination of

- . ub.(1g) (a) (am), or (b); or any combination o$ub.(1g) (c)
. (3) Subsectiorfl) does not apply to a health care provider alCfcm), or (d) for acts arising out of the same incidenbocurrence.
ing within the scope of his or her practice or employment.

History: 1977 c. 1731985 a. 2931987 a. 3991997 a. 2952001 a. 1092011 (b) If a person is chged in an information with any of the
a2 combinationof crimes referred to in p&g), the crimes shall be
b JrlllldiCia' |'COUTCriI Nglt_ev 19f8$.1The delfi”i.“on of Ige dﬁnse is broadened to ing:juge joinedunder s971.12 If the person is found guiliyf more than

Ighly negligent hanaling of fire, explosives an angerous weapons in additio : e H H
firearm, aigun, knife or bow and arrowSee s. 939.22 (10). [Bill 191-S] fleof the crimes SOhaged for acts a'f's'”g out (.)f t.he same-nc
~ Thecommon law “year-and-a—day rule” that no homicide is committed unless #entor occurrence, there shall be a smgle_ COﬂVICtIQ@mposeS
V'C“”t‘. dies Vl‘{'th'tf‘ a yelaf g{“: a %@y ?Iter(;gg wlugy gggfwtngﬂa%atggi\ﬂ'\/‘ﬂcv%o of sentencing and for purposes of counting convictions usder
R Loappication only State vPicotie 2 2261 Ws. 2d 249661 N. 23.33(13) (b) 2.and3., unders.30.80 (6) (a) 2and3., under s.
343.307(1) or under s350.11 (3) (a) 2and3. Subsectiorfl) (a)

940.09 Homicide by intoxicated use of vehicle or fire - (@m) (b), (bm), (c), (cm), (d), and(e) each require proof of a fact
arm. (1) Any person who does any of the following may b conviction which the others do not require, and ¢ii) (a)
penalizedas provided in sulflc). (am), (b), (c), (cm), and(d) each require proof of a fact for convic

(a) Causes the death of another by the operation or handlﬂ%j1 which the others.do not requ?re. )
of a vehicle while under the influence of an intoxicant. (2) (@) In any action under this section, the defendant has a
ensaf he or she provesy a preponderance of the evidence that

of (:T/)erﬁ:iglés?htiree ?heeatg e?,;ggohhae; t;y Eir:eete%?:irr?atxl)%nn? ro?agdﬁfédeath would have occurred even if he or she had been exercis
restrictedcontrolled substance in his or her blood ing due care and he or she had not been under the influence of an
» intoxicant,did not have a detectable amount of a restricted con
(b) Causes the death of another by the operation or handlipgieq substance in hier her blood, or did not have an alcohol
of avehicle while the person has a prohibited alcohol concentigycentratiordescribed under sufL) (b), (bm), (d) or (€) or (1g)

tion, as defined in $340.01 (46m) (b) or (d).

(bm) Causes the death of another by the operatiorcofra (b) In any action under sutl) (am)or (cm) or (1g) (am)or
mercialmotor vehicle while the person has an alcalwoicentra  (cm)that is basedn the defendant allegedly having a detectable
tion of 0.04 or more but less than 0.08. amountof methamphetamine or gamma-hydroxybutyric acid or

(c) Causes the deatiian unborn child by the operation or handelta-9-tetrahydrocannabiniol his or her blood, the defendant
dling of a vehicle while under the influence of an intoxicant. hasa defense if he or she proves by a preponderance of the evi
(cm) Causes the death of an unborn child by the operationdencethat at the time of thimcident or occurrence he or she had
handlingof a vehicle while the person has a detectable amounteofalid prescription for methamphetamine or one of its metabolic

arestricted controlled substance in his or her blood. precursorsor gamma-hydroxybutyric acid or delta—9-tetrahy

(d) Causes the death of an unborn child by the operatioaror drocannabinol. o _
dling of a vehicle while the persdras a prohibited alcohol con  (3) An officer who makes an arrest for a violation of this-sec
centration, as defined in340.01 (46m) tion shall make a report as required unde2333 (4t) 30.686

(e) Causes the death of an unborn child by the operation (?fAz?H_ -?350{9330-193981 20184 314 39 1083 a, 4591985 &, 3311987

: . : istory: C. [ X X ; a. a.
comme_rmalmotor vehicle while thg@erson has an alcohol con 3991980 a. 105275 359 1901 4. 32277 1993 &, 3171995 a. 425436 1997
centrationof 0.04 or more but less than 0.08. a.237,295,338 1999 a. 32109 2001 a. 16109, 2003 a. 3097; 2009 a. 100s. 35.17

i i i correctionin (1m) (a).
(1c) (a) Except as provided in pgb), aperson who violates ™\ ore. ko jegisiative intent seeshapter 20, laws of 1981section2051 (13)

sub.(1) is guilty of a Class D felony Probablecausefor arrest on a chge of homicide by intoxicated use of a motor

(b) A person who violates sufd.) is guilty of a Class C felony vehicle justified taking a blood sample without a search warrant or arrest. .State v

; ; it [ Bengley,92 Wis. 2d 860286 N.Ww2d 153(Ct. App. 1979).
if the person has one or more prior convictions, suspensions, @;chdeath caused by an intoxicated opetatnegligence is chgeable as a sepa

revocationsas counted under 343.307 (2) rateoffense. State.\Rabe96 Wis. 2d 48291 N.W2d 809(1980).
(1d) A personwho violates sub(l) is subject to the require Becausariving while intoxicated is inherently dangerous, the state need not prove

. H PR . causal connection between the drs/ertoxicationand the victins death. Sub. (2)
mentsand procedures for installation of an ignition Interlchoesnotviolate the right against self-incrimination. Stat€aibaiosail22 Ws. 2d

deviceunder s343.301 587,363 N.W2d 574(1985).
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Affirmed. State vFonte, 2005 W1 77281 Wis. 2d 654698 N.W2d 59403-2097  940.12 Assisting suicide. Whoever withintent that another
Thedefinition of vehicle in s. 939.22 (44) applies to this section and includes a tr: i i i H ini H
tor. State vSohn.193 Ws. 2d 346535 N.W2d 1(Ct. App. 1995). i‘ékfehlsforchl(er ownfllfle assists such person to commit suicide is
Sub.(2) does not violate the constitutional guarantee of equal protection.v.Statgw.ty of a Class H fe ony
Lohmeier,196 Ws. 2d 432538 N.W2d 821(Ct. App. 1995)94-2187 History: 1977 c. 1732001 a. 109

Thedefense under sub. (2) does not require an intervening cause; asvictim’

ductcan be the basis of thiefense. The s. 939.14 rule that contributory negligenag40.13  Abortion exception. No fine or imprisonment may
is not a defense to a crime does not prevent considering the sictégligence in : )

relation to causation. Statehohmeier 205 Ws. 2d 183556 N.w2d 90(1996), be imposed_ or enforced againSt_and no DFQSGCUtion hmy
94-2187 broughtagainst avoman who obtains an abortion or otherwise

Second-degreeckless homicide is not a lesser includddrefe of homicide by i iai i i
intoxicateduse of a motor vehicle. Statelyechner217 Wis. 2d 392576 N.w2d VIOlatesany provision of any abortion statute with rGSpECt to her
912(1998),96-2830 o . unbornchild or fetus, and £39.05 939.300r 939.31does not

) Ihe gommt%j law “yearaang;gtdaglefj that -”°<hf?”t“°(§‘-b is comn:_lttg augles 2h(ej applyto a woman who obtains an abortion or otherwise violates
victim des within a yea and a er the injury is inflicted is pospectivi rogated. i ; ;
Statev, Ficotte, 2008 W1 42, 261 Ws. 2d 249661 N.W2d 381 01-3063 any provision of any abortion statuveith respect to her unborn

Defendant'conviction undesub. (1) (c) for causing the death of an unborn chil€hild or fetus.

was not unconstitutional. The court rejected the assertion that s. 939.75 (2) (b) History: 1985 a. 56
deniesequal protection of the law because a pregnant woman can perform acts that
causethe death of her unborn child without criminal liability while others are net si . . . Lt
iarly exempt for acts causing the death of the same unborn child. Because no@t9.15 Abortion. (1) In this section, “viability” means that

the defendant in this case nor anyone else is similarly situated to a pregnant wosiggeof fetal development when, in the medical judgmerthef

who engages in conduct that causes the death of or hanewoborn child within : e .
the pregnant woman, there is no equal proteactiotation. State vBenson2012 WI attendingphysician based on the particular facts of the case before

App 101, 344 Ws. 2d 126822 N.W2d 484 11-1399 him or her there is a reasonable likelihood of sustained survival

This statute does not violate due process. CaibaioBairiington,643 F Supp.  of the fetus outside the womb, with or without artificial support.
1007(W. D. Wis. 1986).

Homicide By Intoxicated Use Statute. Sinesis\Waw April, 1995. (2) Whoe_ve"mentlonal!y p_erforms an abort'mer the fetus
or unbornchild reaches viabilityas determined by reasonable
940.10 Homicide by negligent operation of vehicle. medicaljudgment ofthe womars attending physician, is guilty of
(1) Whoevercauses the death of another human being by the naglass | felony
ligentoperation or handling of a vehicle is guitif/a Class G fel (3) Subsectior(2) does not apply if the abortion is necessary
ony. to preserve the life or health of the woman, as determineezsby

(2) Whoever causes the death of an unborn dhilthe negli  sonablemedical judgment of the womanattending physician.

gentoperation ohandling of a vehicle is guilty of a Class G-fel  (4) Any abortion performed under su®) after viability of
ony. the fetus or unborn child, as determined by reasonable medical

History: 1987 a. 3991997 a. 2952001 a. 109 i i ]
Judicial Council Note, 1988Homicide by negligent operation of vehiclaisalo JUdgmentOf the womars attendlng phySICIan, shall be performed

gousto prior s. 940.08. The mental element is criminal negligence as defined iifs. 2 hospital on an inpatient basis.

939.25[Bill 191-5] , , , , , (5) Whoeverintentionally performs an abortion and who is
A motorist was properly convicted under this section for running a red light at

m.p.h.,even though the speed limit was 55 m.p.h. StaBuper117Wis. 2d 30 Abta physician IS gmlty of a Clasg | felany _

344N.W.2d 194(Ct. App. 1983). ) - ) (6) Any physician who intentionally performs abortion

_ Thedefinition of criminal negligence as applied to homicide by negligent opergngersub.(3) shall use that method of abortion which, of those he

tion of a vehicle is1ot unconstitutionally vague. StateBarman,183 Ws. 2d 180 . L. . h ',

515N.W.2d 493(Ct. App. 1994). or she_ knows to be avallab_la in his or her medical judgment
A corporatiormay be subject to criminal liability under this section. Statewt  mostlikely to preserve the life and health of the fetus or unborn

son,Inc.196 Ws. 2d 86537 N.W2d 420(Ct. App. 1995)93-1898 See also State i i i i i i ici i

v Steenbeg Homes, Inc223 Ws. 2d 51. 589 NW2d 668(Ct. App. 1098). child. N_othmg in this subsection requires a phys_|C|an pe_rformlng

98-0104 an abortion to employ a method of abortion which, in his or her
It is not a requirement for finding criminal negligence that the actor be specificafgedicaljudgment based on the particular facts of the bafere

warnedthat his or her conduct may resulhiarm. State.\Johanne29 Wis. 2d 215 i i i ici
BOBN Weadl 200(CL App. 1099)00- 2230 him or herwould increase the risk to the woman. Any physician

"I"hegpmmq%law “year—agd—g—da)f/truli’ that no'hqn?Ii_ci(é:iijs comn&itteqhunless wiolating this subsection is guilty of a Class | felony

victim dies within a year and a day after the injury is inflictegbogated, with pro (7) Subsectiong2) to (6) and $s939.05 939.300r 939.31do

2%?8{?%%‘25? ation only State vPicotte 2003 Wi 42261 Ws. 2d 249661 N.W2d not apply to a woman who obtains an abortion that is in violation
of this section or otherwise violates this section with respect to her

940.11 Mutilating or hiding a corpse. (1) Whoever muti  unbornchild or fetus.

lates,disfigures or dismembers a corpagéth intent to conceal a  History: 1985 a. 562001 a. 109

crime or avoid apprehension, prosecution or conviction for aTheessential holding dRoev. Wade allowing abortion is upheldyut various state

crime, is guilty of a Class F felony ae‘zsérll_(l:tgglszcanE;e;tiﬂtgl%gfre permissible. Planned Parenth@asey505 U.S. 833

(2) Whoeverhides or buries a corpse, with intent to conceal a
crime or avoid apprehension, prosecution, or conviction forg40.16 Partial-birth abortion. (1) In this section:
crime or notwithstanding €46.90 (2)or (3), 946.91 (2)946.92 (4) “Child” means a human being from the time of fertilization
0r946.93 (2)or (3) with intent to collect benefits under the assist, s/ it is completely delivered from a pregnant woman.
anceprogram for families with dependent childradministered b) “Partial-birth abortion” means an abortion in whi
under ss. 49.141 to 49.161 the Medical Assistance program__ () “Partial-birth abortion” means an abortio opes
administeredunder subchlV of ch. 49 or the food stampro-  SonPartially vaginally delivers a living child, causes the death of
gram, as defined in $49.79 (1) (c)is guilty of a Class G felony the partially delivered child with the intent to kill the child, and

’ ) ; : X hhencompletes the delivery of the child.

(3) A person may not be subject to prosecution under both this . ; . .
sectionand s946.470r undetboth this section and 848.23 (2) , () Exceptas provided in sul3), whoever intentionally per
for his or her acts regarding the same corpse. formsa partial-birth abortion is guilty of a Class A felony

History: 1991 a. 2052001 a. 1092011 a. 2682013 a. 226 (3) Subsectior{2) does not apply if the partial-birth abortion

Evidencethat the defendant dragged a corpse behind a locked gate into a restrigtethecessary to save the life of a woman whose life is endangered
secludedvildlife area, then rolled the corpse into water at the bottoandich was ; ; P : PR
sufficientfor a jury to conclude that the defendant hid a corpse in violation afethis by a phy5|cal dlsordephyS|caI|IIness or phy5|cal 'nJUWnCIUd'

tion. State vBadker2001 WI App 27240 Ws. 2d 460623 N.w2d 14299-2943  ing a life—endangering physical disordghysicalillness or physi
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calinjury caused by or arising from the pregnancy itself, and if 9210.20 Battery: special circumstances. (1) BATTERYBY
othermedical procedure would gigie for that purpose. PRISONERS. Any prisoner confined to a state prison or other state,
Eif\ltokr)y: |l<997t 2 t21t9h ¢ orovided that tial birth aborti be perf county,or municipal detention facilityho intentionally causes
epbraska statute that proviae at no partial birth abortion can be perfor H 7 ini :
unlessit is necessary to save the life of the mother whosts léadangered by a physi nﬂﬁﬁidﬂy h.arm or a soft tISSl',Ie_ Injurgs defmefdn $.946.41 (2) (C')
cal disorder physical iliness, or physical injury is unconstitutional. Stepbecar  t0 anofficer, employee, visitgror another inmate of such prison

hart,530 U.S. 949147 L. Ed. 2d 7482000). . or institution, without his or her consent, is guilty of a Class H fel
Enforcemenof this section is enjoined und@arhart. Hope Clinic v Ryan,249 on
F.3d 603(2001). Y.

(1g) BATTERY BY CERTAIN COMMITTED PERSONS. Any person
placedin a facility under s980.065and who intentionally causes
bodily harm to an dfcer, employee, agent, visitoor other resi

dentof the facility withouthis or her consent, is guilty of a Class
BODILY SECURITY H felony.

. . . (1m) BATTERY BY PERSONSSUBJECTTO CERTAIN INJUNCTIONS.
940.19 Battery; substantial battery; aggravated bat - &a‘% Any person who is subject to an injunction unsii3.12or

tery. (1) Whoever causes bodily harm to another by an act dokiina| injunction filed under $06.247 (3jand whantentionally

with intent to cause bodily harm to that persemnother without  ¢5;sedodily harm to the petitioner who sought the injunction by
the consent of the person so harmed is guifty Class A misde g act done without the consent of the petitioner is guilty of a Class
meanor. | felony:.

(2) Whoevercausesubstantial bodily harm to another by an (b) Any person who is subject to an injunction undea.s.125

actdone with intent to cause bodily harm to that person or anothfy\yho intentionally causes bodilyarm to the petitioner who
is guilty of a Class | felony

) sought the injunction by an act done without the consent of the
(4) Whoevercauses great bodily harm to another by an agbtitioneris guilty of a Class | felony

donewith intent to cause bodily harm to that person or another |s(2) BATTERY TO LAW ENFORCEMENTOFFICERS, FIRE FIGHTERS,

guilty of a Class H felony _ AND COMMISSIONWARDENS. Whoever intentionally causes bodily
(5) Whoevercauses great bodily harm to another by an aghymto a law enforcement fier or fire fighter as those terms are

donewith intent to cause great bodily harm to that person gefinedin s.102.475 (8) (bnd(c), or to a commission warden,
anotheris guilty of a Class E felony _ acting in an difcial capacity and the person knows or has reason
(6) Whoeverintentionally causes bodily hartn another by to know that the victim is a law enforcemarificer, fire fighter,

conductthat creates a substantial risk of great bodily harm is guitly commission warden, by an act done without the consent of the
of a Class H felonyA rebuttable presumption of conduct creatingersonso injured, is guilty of a Class H felany

asubstantial risk of great bodily harm arises: (2m) BATTERY TO PROBATION, EXTENDED SUPERVISION AND
(a) If the person harmed is 62 years of age or older; or  pAROLEAGENTS AND AFTERCAREAGENTS. (@) In this subsection:

(b) If the person harmed has a physical disabiltyether con 1. “Aftercare agent” means any person authorized by the

genitalor acquired byccident, injury or disease, that is diseerngepartmenbf corrections to exerciseontrol over a juvenile on
ible by an ordinary person viewing the physically disabled persafftercare.

or that is actually known by the actor 2. “Probation, extended supervision and parole agent” means

History: 1977 c. 1731979 c. 11,113 1987 a. 3991993 a. 441483, 2001 a. 109 . X .
Underthe “elements only” test, fefnses under subsections that require proof ofny person authorized by the department of correctiongéccise

nonconsenare not lesser includedfehses of denses under subsections for whichcontrolover a probationgparolee or person on extendegbervi
proof of nonconsent is not required. Stat®ichards123 Ws. 2d 1365 N.W2d  gjon.

SUBCHAPTERII

7(1985). . . . .
“Physicaldisability” is discussed. State @rowley 143 Ws. 2d 324422 N.W2d (b) Whoever intentionally causes bodily hatore probation,
847(1988). extendedsupervision and parole agent or an aftercare agent, act

First-degreeeckless injurys. 940.23 (1), is not a lesser includefdrde of aggra i ici i
vatedbattery State vEastman185 Ws. 2d 405518 N.W2d 257(Ct. App. 1994). Ing In an oficial capacity and the person knows or has reason to

Theact of throwing urine that strikesother and causes pain constitutes a batter&now that the victim is a probation, extended Sup_erVia.Ud
Statev. Higgs,230 Ws. 2d 3, 601 N.W2d 653(Ct. App. 1999)98-1811 paroleagent or an aftercare agent, by an act done without the con

Section941.20 (1), 1st-degree recklessly endangering safetyot a lesser ini i i
includedoffense of sub. (5), aggravated batte®yate vDibble,2002 WI App 219 sentof the person so Injured’ 1S gu”ty of a Class H fejony

257Wis. 2d. 274650 N.W2d 908 02-0538 (3) BATTERY TO JURORS. Whoever intentionally causesdily

) ) harm to a person who he or she knows or has reason to know is or
940.195 Battery to an unborn child; substantial bat - \yasa grand or petit jurpand by reason of arwerdict or indict
tery to an unborn child; aggravated battery to an unborn mentassented to by thgerson, without the consent of the person

child. (1) Whoever causes bodilyarm to an unborn child by anjnjyred, is guilty of a Class H felony
actdone with intent to cause bodily harm to thaborn child, to

the woman who is pregnant with that unborn ctaltanother is causeshodily harmto a public dficer in order to influence the

guilty of a Class A misdemeanor actionof such dficer or as a result of any action taken within an

(2) Whoever causes substantial bodily harm to an unboricial capacity without the consent of the person injured, is
child by an act done with intetw cause bodily harm to that U“bo”é;ruilty of a Class | felony

child, to the woman who is pregnant with that unborn child
anotheris guilty of a Class | felony

(4) BATTERY TO PUBLIC OFFICERS. Whoever intentionally

(5) BATTERY TO TECHNICAL COLLEGE DISTRICT OR SCHOOLDIS-

. . TRICT OFFICERSAND EMPLOYEES. (&) In this subsection:

(4) Whoever causes great bodily harm 1o an unishitd by 1. “School district” has the meaning given il$5.01 (3
anact done withintent to cause bodily harm to that unborn child, C : L 99 L ( )_
to the woman who is pregnant with that unborn child or another 2. “Technical college district” means a district established
is guilty of a Class H felony underch. 38.

(5) Whoever causes great bodily harm to an unisbifdl by (b) Whoever intentionally causes bodily harm to a technical
anact done with intent to cause great bodily harm tothlbrn  collegedistrictor school district dicer or employee acting in that
child, to the woman who is pregnant with that unborn child &@pacity,and the person knows bas reason to know that the-vic
anotheris guilty of a Class E felony tim is a technical college district or school districfiagfr or

(6) Whoeverintentionally causes bodily harto an unborn employee without the consent of the person so injured, is guilty
child by conduct that creates a substantial risk of great bioglity  ©f @ Class | felony
is guilty of a Class H felony (6) BATTERY TO PUBLIC TRANSIT VEHICLE OPERATOR DRIVER OR

History: 1997 a. 2952001 a. 109 PASSENGER. (@) In this subsection, “public transit vehicle” means
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any vehicle used for providingransportation service to the gen know is a family member of a witness or a person sharing a com
eral public. mon domicile with a witness byeason of the witness having

(b) Whoever intentionally causes bodily harm to another undeitendedor testifiedas a witness and without the consent of the
any of the following circumstances is guiity of a Class | felonyfersonharmed or threatened.

f Fr : History: 1997 a. 1432001 a. 1092009 a. 28
1. The harm occurs while the victirs an operatom driver Batteryto a prospective witness is prohibited by s. 940.206 [now s. 940.201].

or a passenger of, in or on a public transit vehicle. McLeodv. State85 Wis. 2d 787271 N.W2d 157(Ct. App. 1978).
2. The harm occurs after thderfider forces or directs the vic
tim to leave a public transit vehicle. 940.203 Battery or threat to judge. (1) In this section:

3. The harm occurs as thef@fder prevents, or attempts to  (a) “Family member” means a parent, spouse, sibling, child,
prevent,the victim from gaining lawful access to a public trans#tepchild,or foster child.

vehicle. (b) “Judge” means a supreme court justice, court of appeals
(7) BATTERY TO EMERGENCYMEDICAL CAREPROVIDERS. (@) In  judge,circuit court judge, municipal judge, temporary or perma
this subsection: nentreserve, judge or circuit, supplementad,municipal court
le. “Ambulance” has the meaning given i256.01 (1) commissioner.
1g. “Emegency department” means a room or areahiospi (2) Whoeverintentionally causes bodily harar threatens to
tal, as defined in $50.33 (2) thatis primarily used to provide causebodily harm to the person or family member of fumjge
emergencycare, diagnosis or radiological treatment. underall of the following circumstances is guilty of a Class H fel
2. “Ememgency department worker” means any of the followony:
ing: (a) Atthetime of the act or threat, the actor knows or should
a. An employee of a hospital who works in emegency haveknown that the victim is a judge or a member of his or her
department. family.
b. A health care providewhether or not employed by a hos  (b) The judge is acting in anfiwfial capacity at the time of the
pital, who works in an emgency department. actor threat or the adr threat is in response to any action taken
2g. “Ememgency medical technician” has the meaning givelf an oficial capacity
in 5.256.01 (5) (c) There is no consent by the person harmed or threatened.

we » i i i History: 1993 a. 50446, 2001 a. 61109, 2009 a. 28
2m. “First responder” has the meaning given i256.01 (9) Only a “true threat” is punishable undéis section. A true threat is a statement

3. “Health care provider” means any person who is licensafgta speaker would reasonably foresee that a listener weagdnably interpret as

registeredpermitted orcertified by the department of health-ser2 serious expression of a purpose to inflict harm, as distinguished from hyperbole,
. . . jest, innocuous talk, expressions of political views, or other similarly protected
vicesor the departmertf safety and professional services to- prdspeech. It is not necessary that the speaker have the ability to carry out the threat.

vide health care services in this state. Juryinstructions must contain a clear definition of a true threat. StRerkins2001
(b) Whoever intentionally causes bodily hatoran emagency /' 46 243 Ws. 2d 141626 N.W2d 762 99-1924

departmentworker, an emeagency medical technician, a first

responderor an ambulance driver who is acting in @fficial . . u : .

capacityand who the person knows has reason to know is anEMPloyee. (1) In this section, “family member” means a par

emergencydepartmentvorker an emagency medical technician, €Nt SPouse, sibling, child, stepchild, or foster child.

afirst responder or an ambulance drjyey an act done without ~ (2) Whoeverintentionally causes bodily haran threatens to

the consent of the person so injured, is guilty of a Class H feloffausebodily harm to the person or family member of any depart
History: 1977 c. 1781979 c. 30113 221, 1981 c. 18s.9; 1983 a. 18%.329 Mmentof revenue dicial, employee or agent under all of the-fol

(4); 1989 a. 3361993 a. 54164, 491; 1995 a. 278.9126 (19)1995 a. 77145 225 |owing circumstances is guilty of a Class H felony:
?é?} 1)9%0%' 35%?%3%85011299 2'2232001 2. 1092005 a. 4342007 a.20s.9121 (a) Atthetime of the act or threat, the actor knows or should
a); a. ) a. . )
Resistingor obstructing an iter, s. 946.41, is not a lesser-includetense of haveknown that the victim is a department of revenueiaf,
batteryto a peace @iter. State vZdiarstek53 Wis. 2d 776193 N.W2d 833(1972). employeeor agent or a member of his or her family
A county deputy shefifvas not acting in an fi€ial capacity under s. 940.205 L . . . . -
[now s. 940.20 (2)] when making an arrest outside of his county of employment. State(D) The oficial, employee or agent is acting in arfiaél
v. Barrett,96 Ws. 2d 174291 N.W2d 498(1980). capacityat the time of the act or threat or the act or threat is in

A prisoner is “confined to a state prison” under sub. (1) when kept under guar i i ' i
a hospital for treatment. StateGummings,153 Ws. 2d 603451 N.W2d 463(Ct. ‘i‘ééponseo any action taken in anfifal capacity

App. 1989). (c) There is no consent by the person harmed or threatened.

A defendans commitment to a mental institutioqpon a finding of not guilty by History: 1985 a. 291993 a. 4462001 a. 1092009 a. 28
reasorof mental disease or defect rendered him a “prisoner” under sub. (1)v. State
Skamfer,176 Ws. 2d 304 N.W.2d (Ct. App. 1993).

Thereis no requirement under sub. (2) that thiicef/victim be acting lawfuly 940.207  Battery or threat to department of safety and
whenhe or she is hit by defendant. When arfioer was assaulted when doing seme professional services or department of workforce
thing within the scope of what thefifer was employed to do, the lawfulness of the : i “ :
officer’s presence in the house where the defendant hit him was not material edV"eIOpmem employee. (1) ln_ thls sec_tlon, famll,y mem
violation of sub. (2). State.\Haywood,2009 WI App 178322 Wis. 2d 691777 er’” means a parent, spouse, sibling, child, stepchild, or foster
N.W.2d 921, 09-0030 child.

(2) Whoeverintentionally causes bodily haran threatens to
causebodily harm to the person or family member of any depart
mentof safety and professional servicedepartment of work
force development dicial, employee or agent under afithe fot

940.205 Battery or threat to department of revenue

940.201 Battery or threat to witnesses. (1) In thissee
tion:
(a) “Family member” means a spouse, child, stepcFilster

child, parent, S|k3I|ng, or grandchild. lowing circumstances is guilty of a Class H felony:
(b) “Witness” has the meaning given irbd0.41 (3) (a) At thetime of the act or threat, the actor knows or should
(2) Whoever does angf the following is guilty of a Class H haye known that the victim is a department of safety and profes
felony: _ _ sionalservices odepartment of workforce developmerticial,
(@) Intentionally causes bodily harm or threatensaose employeeor agent or a member of his or her family
bodily harm to a person who he or she knows or has reason tgb) The oficial, employee or agent is acting in arficl

know is or was a witness by reason of the person having attended,ityat the time of the act or threat or the act or threat is in
or testified as a witness and without the consent of the persg ponsdo any action taken in anfiial capacity

harmedor threatened. ;
onall v h h (c) There is no consent by the person harmed or threatened.
(b) Intentionally causes bodily harm or threatensdose isiory: 1993 a. 86446 1995 a. 25s.7227t0 7229 9116 (5) 9130 (4) 1997
bodily harm to a person who he or she knows or has reason.t92001 a. 1092009 a. 282011 a. 32
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940.208 Battery to certain employees of counties, cit - (b) Within 30 days after a patient or client consents under par
ies, villages, or towns.  Whoever intentionally causes bodily(a) to a report, the therapist shall report the suspicion to:
harm to an employee of a countyty, village, or town under all 1. Thedepartment, if the reporter believes the subject of the

of the following circumstances is guilty of a Class I felony:  reportis licensed by the state. The department shall promptly
(1) At the time of the act, the actor knows or should ktttat communicatehe informatiorto the appropriate examining board
thevictim is an employee of a countity, village, or town. or affiliated credentialing board.

(2) Thevictim is enforcing, or conducting an inspection for 2. The districtattorney for the county in which the sexual-con
the purpose of enforcing, a state, coufty, village, or town zon tactis likely, in the opinion of the reporteto have occurred, if
ing ordinance, building code, or other construction lae, stan  subd.1. is not applicable.

dard,or plan at the timef the act or the act is in response to any (c) A report under this subsection shall contain only inferma
suchenforcement or inspection activity tion that is necessary to identify the reporter and subjectand
(2p) The enforcement or inspection complies with any,lanexpresghe suspicion that sexual contact has occurrgilation
ordinancepor rule, including any applicable notice requirementof sub.(2). The report shall not contain information as to the-iden
(3) There is no consent by the victim. tity of the alleged victim of sexual contact unless the patient-or cli
History: 2007 a. 193 entrequests under pdg) that this information be included.
(d) Whoever intentionally violates this subsection by failing
940.21 Mayhem. Whoeverwith intent to disable or disfigure to report as required under pai)to(c) is guilty of a Class A mis
another,cuts or mutilates the tongue, eye,, ease, lip, limb or demeanor.
otherbodily member of another is guilty of a Class C felony (4) CONFIDENTIALITY OF REPORTSAND RECORDS. (a) All

History: 1977 c. 1732001 a. 109 i
Thefo?ehead qualifies as an “other bodily member” under s. 940.21 because “o{l‘%portsand records made from_reports und_er ¢8pand maiR
bodily member" encompasses all bodily parts. Statuintana2008 Wi 33308  tainedby the department, examining boardfiliafed credential
Wis. 2d 615748 N.W2d 44706-0499 ) ) ing boards, district attorneys and other persorigjals and insti
Failureto instruct a jury that great bodily harneis essential element of mayhemytions shall be confidential and are exempt from disclosure under
wasreversible error Cole v Young,817 F 2d 412(1987). - 1 - - o
s.19.35 (1) Information regarding the identity of a victim or
allegedvictim of sexual contact by a therapist shall not be dis
closedby a reporter or by persons who have received or have
“D N he d f saf d facces&o a report orecord unless disclosure is consented to in
. (a)l epartment” means the department of safety and profegiting py the victim or alleged victim. The report of information
siohaiservices. . . . undersub.(3) and the disclosure of a report or record under this
(b) “Physician” has the meaning designated #48.01 (5)  subsectiordoes not violate any perssrresponsibility for main
(c) “Psychologist” means a person who practices psychploggining the confidentiality of patient health care records, as
asdescribed in $455.01 (5) definedin s.146.81 (4)and as required underist6.82 Reports
(d) “Psychotherapy” has the meaning designated45%.01 andrecords may be disclosed only to appropriaté efed district
) attorneyor a law enforcement agency within this state for pur

(e) “Record” means any document relating to the investigB0SesPf investigation or prosecution. .
tion, assessment and disposition of a report under this section. (b) 1. The department, a district attornay examining board

(f) “Reporter” means a therapist who reports suspected sexRAn afiliated credentialing board within this state may exchange
contactbetween his or her patient or client and another therap{§formationfrom a report or record on the same subject.

“ ” ; - 2. If the department receives 2 or more reports unde3Lb.
(5)(%)_ Sexual contact” has the meaning designatend40.225 regardingthe same subject, the department shathmunicate

informationfrom the reportso the appropriate district attorneys

(h) “Subject” means the therapist named in a report or recalfly may inform the applicableeporters that another report has
asbeing suspected of having sexual contact with a patient or C|IS% nreceived regarding the same subject.

rwho h rmin have en in sexual con L .
° 0 has beedete ed to have engaged in sexual contac 3. If a district attorney receives 2 or more reports under sub.

with a patient or client, (3) regarding the same subject, the district attorney may inform

() “Therapist’” means a physician, psychologisbcial he appiicable reporters that another repas been received
worker, marriageand family therapist, professional counsglor

nurse,chemical dependency counselarember of the clgy or regardingthe same subject,

otherperson, whether or not licensedertified by the state, who 4. After freportt(ars recei_iveg:we itr_wfor[matior:_dertsuttk)](ﬂt. Ors.t’h
performsor purports to perform psychotherapy €y may inform the applicabipatients or clients that another

. reportwas received regarding th m ject.
(2) SEXUAL CONTACT PROHIBITED. Any person who is or who eportwas received regarding the same su_bjegt .
ilv (€) A person to whom a report or record is disclosed under this

holdshimself or herself out to be a therapist and who mtemloniﬁubsectiormaynot further disclose it, except to the persons and

940.22 Sexual exploitation by therapist; duty to report.
(1) DeriNniTioNs. In this section:

(6)

hassexual contact with a patient or client during any ongoi th ified in thi i
therapist—patienbr therapist—client relationship, regardless of’' (€ PUrpOSeS Specitied in this secton. _ _
whetherit occurs during any treatment, consultation, interview or (d) Whoever intentionally violates this subsection, or permits

examinationjs guilty of a Class F felonyConsent isiot an issue OF encourages the unauthorized dissemination or usdoofa
in an action under this subsection. tion contained in reports and records made under this section, is

(3) REPORTSOF SEXUAL CONTACT. (a) If a therapist hagason  9Uilty of a Class A misdemeanor o
ablecause to suspect that a patient or client he or she has seen (§) IMMUNITY FROMLIABILITY. Any person or institution par
the course of professional dutiésa victim of sexual contact by ticipating in goodtaith in the making of a report or record under
another therapist or a person who holds himself or herself outhis section is immunérom any civil or criminal liability that
bea therapist in violation of sut2), as soon thereafter as practicaresultsby reason of the actionFor the purpose of any civil or
ble the therapist shall ask the patient or client if he or she wants €i&inal action or proceeding, any person reporting under this
therapistto make a report under this subsection. The therap®§ictionis presumed to be acting in goaith. The immunity pro
shallexplain that the report need not identify the patiemtient ~vided under this subsection dosst apply to liability resulting
asthe victim. If the patienor client wants the therapist to makerom sexual contact by a therapist with a patient or client.

H i i i i History: 1983 a. 4341985 a. 2751987 a. 352380, 1991 a. 1601993 a. 107
thet{eport, the pt)attlerlhaﬂlent sthall grmﬂdﬁ the theraplﬁttvr\]/lth ?ﬁg%a- 3002001 2. 109201 & 32
written consent to the report and shall specify whether Crhis section applies to persons engaged in professional therapist—patient-relation

patient'sor clients identity will be included in the report. ships. A teacher who conducts informal counseling is not engagaataessional
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gllerggglt- State v Ambrose 196 Ws. 2d 768540 N.w2d 208(Ct. App.1995), probation,parole, or extended supervision agestipervision of
Eventhough the alleged victim feigned her role as a patient at the last counseﬁﬂ? individual. - This paragraph does not apply if the deVIdual.
sessiorshe attended, attending as a police afgerihe purpose of recording the ses WIth whomthe actor has sexual contact or sexual intercourse is

sion to obtain evidence, any acts that occurred dutfilegsession were during an sybjectto prosecution for the sexual contact or sexutarcourse
ongoingtherapist-patient relationship as those terms are used settion. State

v. DeLain, 2005 WI 52 280 Ws. 2d 51695 N.W2d 484 03-1253 underthis section.

‘tl'_hettotfllitt_y ofﬁhe cirgumst%n%%s d‘gfern:;negthei e;xistfenqeé)f an OrillltﬁilBJ_)liS:— | () Is alicensee, employee, or nonclient resident of an gntity
patientrelationship under sub. (2). defendant state of mind, a secret unilateral - ;
actionof a patient, and explicit remarks of one party to the other regarding the re‘fi’aneflned in 548'685 (1) (bb!’50.065 (1) (C’)and ha.'s sexual cen
tionshipmay be factors, but are not necessarily dispositive. Other factors may bdiagtor sexual intercourse with a client of the entity
how much timehas gone by since the last therapy session; 2) how close together th B
therapysessions had been to each other; 3) the age of the patient; 4) the particular vuel(s) T'._”RD DEGREESEXUAL ASSAULT. Whoever has Sexual.lmer.
nerabiiitiesexperienced by the patient as a result of mental health issues; and 508&I'Sewith a person without the consent of that person is guilty

ethicalobligations ofthe therapis$ profession. State DelLain,2005 W1 52280 of a Class G felony Whoever has sexual contact in the manner
Wis. 2d 51 695 N.W2d 484 03-1253 f . .
It was constitutional error to give a pattern jury instruction that never directed ﬂ?scnbedn sub.(5) (b) 2.or3. with a person without the consent

jury to make arindependent, beyond-a-reasonable-doubt decision as to whether@dhat person is guilty of a Class G felony
Cefencanriony e peromed o pupatod o perem peychelio e (3m) FoURTHDEGREESEXUAL ASSAULT. EXcept as provided in
sub.(3), whoever has sexual contarith a person without the

940.225 Sexual assault. (1) FIRSTDEGREESEXUALAssauLT, consenif that person is guilty of a Class A misdemeanor
Whoeverdoes any of the following is guilty of a Class B felony: (4) CoNseNT. “Consent”, as used this section, means words
(a) Has sexual contact or sexual intercourse with another p&f OVert actions by a person who is competent to give informed

son without consent of that person and capsegnancy or great consenindicating a freely given agreementitave sexual inter
bodily harm to that person. courseor sexual contact. Consdgtnot an issue in alleged viela

(b) Has sexuatontact or sexual intercourse with another petionsof sub.(2) (¢} (cm) (d), (g), (h), ancl(i). The following per

. Sonsare presumed incapableansent but the presumption may
sonwithout consent of that persbgy use or threat of use of a danpq reptted by competent evidence, subject to the provisions of s.
gerousweapon or any article used or fashioned in a manner to |

. g . 11(2):

thevictim reasonably to believe it to be a dangerous weapon. (2) . . .

(c) Is aided or abetted by one or more other persons and b)- A person sdéring from a mentlal |IIr:jess or defect which

h ; X Pﬁéalrsca acity to appraise personal conduct.

sexualcontact or sexual intercourse with another person withou A pactty h pp P . f th .
consenbf that person by use or threat of force or violence. (c) A person who is unconscious or for any other reason is

(2) SECOND DEGREESEXUAL ASSAULT. Whoever does any of physicallyunable to communicate unwillingness to an act.
the following is guilty of a Class C felony: (5) DEFINITIONS. In this section:

(a) Has sexual contact or sexual intercourse with another pgrr 'EsebaTr%erﬁlfenrtvi(r:gia%?gn?grl]ngmgual who receives direct care
sonwithout consenbf that person by use or threat of force oF vio Yy

lence. (acm) “Correctional institution” means jail or correctional
(b) Has sexuatontact or sexual intercourse with another pe}‘_acmty, as defined in €61.01(12m) a juvenile correctional faeil

sonwithout consent of that person and causes injlimgss,dis» @S defined in €938.02 (10p)or a juvenile detention facility
easeor impairment ofa sexual or reproductivegan, or mental as def|n?d in 938'02 (10r) ) L
anguishrequiring psychiatric care for the victim. (ad) “Correctional st#fmember” means an individual who
(c) Has sexual contact or sexual intercourse with a person wherks aE a correctional |Pst|tut|on, including a volunteer
suffers from a mental illiness or deficienafiichrenders that per (@) “Inpatient facility” has the meaning designated #6501
sontemporarilyor permanently incapable of appraising the pek10 - _
son’sconduct, and the defendant knows of such condition.  (ai) “Intoxicant” means any alcohol beveragezardous
(cm) Has sexual contact or sexual intercourse with a persgfialant, controlled substance, controlleibstance analog, or
whois under the influence of an intoxicant to a degree which reffherdrug, or any combination thereof. _
dersthat person incapable of giving consent if the defendant has(ak) “Nonclient resident” means an individual who resides,
actualknowledge thathe person is incapable of giving consens expected to reside, at an entitsho is not a client of the entjty
andthe defendant has tipeirpose to have sexual contact or sexuahdwho has, or is expected to have, reguléect contact with
intercoursewith the person while the person is incapable of givirigpe clients of the entity

consent. ~ (am) “Patient” means any person who does any ofdfiew-
(d) Has sexual contact or sexual intercourse with a person who:
the defendant knows is unconscious. 1. Receives care or treatment from a facility or program under

(f) Is aided or abetted by onemore other persons and has.940.295 (2) (k)(c), (h) or (k), from an employee of a facilityr
sexualcontact or sexual intercourse with another person withgefiogramor from a person providing servicesder contract with
the consent of that person. afacility or program.

(g) Is an employee of a facility or program unde®40.295 2. Arrives at a facility oprogram under €40.295 (2) (h)Xc),

(2) (b), (c), () or (k) and has sexual contact or sexual intercourée) or (k) for the purpose of receiving care toeatment from a
with a person who is a patient or resident of the facility or prografécility or program under £40.295 (2) (b)(c), () or (k), from

(h) Has sexual contact or sexual intercourse with an individifl €mployee of a facility or program unde®g0.295 (2) (b)(c),
whois confined in a correctional institution if the actor is a cerre&") Of (K), or from a person providing services under contrattt
tional staf member This paragraph does not apply if the individ@ facility or program under £40.295 (2) (b)(c), (h) or (k).
ual with whom theactor has sexual contact or sexual intercourse (ar) “Resident” means any person who resides facdity
is subject to prosecutiofor the sexual contact or sexual interunders.940.295 (2) (b)(c), (h) or (k).
courseunder this section. (b) “Sexual contact” means any of the following:

(i) Has sexual contact or sexual intercourse with an individual 1. Any of the followingtypes of intentional touching, whether
whois on probation, parole, or extended supervision if the actdirector through clothing, if that intentional touching is either for
is a probationparole, or extended supervision agent who supehe purposeof sexually degrading; or for the purpose of sexually
visesthe individual, either directly or through a subordinate, in hirumiliatingthe complainant or sexually arousing or gratifying the
or her capacity as a probation, parole, or extended supervisitliendantor if the touching contains the elements of actual or
agentor who hasnfluenced or has attempted to influence anothettemptedbattery under £40.19 (1)
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a. Intentional touching by the defendant wpon thedefenr Sub.(2) (d) is not unconstitutionally vague. Expert evidence regardingsseg

i ; lelyon a hypothetical situation simijdnutnot identical, to the facts of the case was
dant'sinstruction, byanother person, by the use of any body paffa> i Stre v Pitman 174 WSJ. 2d 255496 N.W2d 74(1993).

or object, of _the complglnamintlmate pgrts. Convictionsunder both sub. (2) (a) and (e); 1987 stats., did not violate double jeop
b. Intentional touching bshe complainant, by the use of anyardy. State vSelmon,175 Ws. 2d 155877 N.W2d 498(Ct. App. 1993).
body part or object, of the defendasintimate parts oiif done “Greatbodily harm” is a distinct elemennder sub. (1) (a) and need not be caused

] ; o y the sexual act. State Schambowl76 Ws. 2d 286 N.W.2d (Ct. App. 1993).
upon the defendand’ instructions, the intimate parts of anOthe? Intentis not an element of sub. (2) (a); lack of an intent element does not render

person. this provision constitutionally invalid. State Meumann]179 Ws. 2d 687 508
2. Intentional penile ejaculation of ejaculate or intention&lW.2d54(Ct. App. 1993).

ieqi i A previous use of force, and the victsmesulting fearwas an appropriate basis
emissionof urine or fecedy the defendant pupon the defen for finding that a threat of force existed under sub. (2) (a). St®peesel91Wis.

dants instruction, by another person upon any part of the bogly205 528 N.w2d 63(Ct. App. 1995).
clothed or unclothed of the complainant if that ejaculation or violation of any of the provisions of this section does not immunize the defendant
emissionis either for the purpose of sexually degrading or sexfiom violating the same or another provision in the course of sexual miscondiact. T

ot f actsof vaginal intercourse are §igfently different in fact to justify separate ches
ally humiliating the complainant dor the purpose of sexually {EE% i (1) (b). State Kruzycki 192 We. 2d 500531 JN.Wf%ld 429(&. At:)p.

arousingor gratifying the defendant. 1995).
3. For thepurpose of sexually degrading or humiliating th% Sub.(2) (c) is not unconstitutionally vague. Staté&wmith,215 Ws. 2d 84572

. : P .W.2d 496 (Ct. App. 1997)96-2961
complainantor sexually arousing or gratifying thgefendant, For a guilty plea to a sexual assault ¢feato be knowingly made, a defendant need

intentionallycausing the complainant to ejaculate or emit urine @kt be informed of the potentiaif being required to register as a convicted sex
feceson any part of the defendasmthody whether clothed or offenderunder s. 301.46r that failure to register could result in imprisonment, as the
unclothed commitments a collateral, not direct, consequence of the plea. Statdlig, 2000
. ) ) ) ) WI 6,232 Wis. 2d 561605 N.W2d 199 98-2196
(c) “Sexual intercourse” includes the meaning assigmet:r Sub.(2) (g) was not applicable to an employee of a fedekaiaspital as it is not

$.939.22 (36)as well aunnilingus, fellatio or anal intercoursea facility under s. 940.295 (2). The definitiohinpatient care facility in s. 940.295

; : ; orporates. 51.35 (1), which requires that all of the specifically enumerated facili
betweenpersons or any other intrusion, however Sllght, of ar&:sbe places licensed or approved by DHFS.Afhdspital is subject to federal regu

partof a persors bodyor of any object into the genital or analation but is not licensed or regulated by the state. St@ewers2004 Wi App 156

openingeither bythe defendant or upon the defendsimstrue 27|f:_3VWS-tt2dt;07687 N-VtVZd 50 %371514 o estalfisfexist " ol
: [ ; ; xperttestimony is not required in every case to estaliiskexistence of a mental
tion. The emission of sem_e:n Is not requ”ed'_ . . ilinessor deficiency rendering the victim unable to appraiseor her conduct under
(d) “State treatment facility” has the meaning designated inssb.(2) (c). State vPerkins2004 WI App 213277 Ws. 2d 243689 N.W2d 684
03-3296
51'01(15)' The statutory scheme of the sexual assault law does not require proof of stimulation
(6) MARRIAGE NOT A BAR TO PROSECUTION. A defendant shall of the clitoris or vulva for finding cunnilingus under sub. (5) (c). The notion of stimu
not be presumed to be incapable of violatimg section because ation of thevictim offends the principles underpinning the sexual assault &tate
: ; v. Harvey 2006 WI App 26289 Ws. 2d 222710 N.W2d 482 05-0103
of marriage to the complalnant. Sub. (2) (h) does not extend tslerif’s deputywho was assigned to work as a

(7) DeaTHoOFvICTIM. This section applies whether a victim ispailiff in the county courthouse. Statderrell, 2006 WI App 166295 Ws. 2d 619
deador alive at the time of the sexual contacsexual intercourse. 7211'r’ﬁlévs\/é2czctii§nzzr?r§;11allliggs sexual contact or sexual intercourse with a victim already
30';'350(;)'3: 1%%2582 ;81“;421]@;? ;7 204;73321%3 (ig%‘;zas 41182525%5129:?& 205291390% deadat the time of the sexual activity when the accused did not cause the death of the
a 4'45 1995 a 6919§7é 22020‘01 a. 1092003 a 51‘20056{ 273344, 388, 435, victim. State vGrunke, 2008 WI 82 311 Wis. 2d 439752 N.W2d 769 06-2744

: S ’ ’ ’ ’ ’ Theplain language of sub. (3) requires the state to prove beyond a reasonable doubt

436, 2013 a. 83 . Ny e §
S . . ) — thatthe defendants attempted to haesual intercourse with the victim without the
Legislative Council Note, 1981:Presently[in sub. (5) (a)] the definition of \ictinys words or overt actions indicating a freely given agreement to have sexual

“sexualintercourse” in the sexual assault statute includes any intrusion of any g :
of a persors body or of any object into the genital or anal opening of another pers rr%%ir:ggohge\/s\/tﬁézcéo&s\&gt 23\/;3@ 7psrgvl\elz \%%tg%g 'ggTz\;Vﬂheld consent. State
This proposal clarifies that the intrusion of the body part or object may be caused'b newhb has sexual contacf or intercoursé with a dead person cannotdeichar

thedirect act of the éénder (defendant) or may occur agsult of an act by the vic . -
tim which is done in compliance with instructions of thiznder (defendant). [Bil with 1st- or 2nd-degree sexual assédtause the facts cannot correspond with the

630-9] elementof those two chaes. Howeverthepossibility that the facts of a particular
: - casewill not come within the elements necessary to establish every crime listed in the
N \'jvaglér?ltg (3657'393'5 not consamdersub. (4). State.\Clark,87 Ws. 2d 804275 statutedoes not mean the statute is absurd, but réthethe evidence necessary for

; - . ) ) all potential crimes under this section does not exist in all cases. .Statmke 2008
Injury by conduct regardless of life is not a lesser—included crime of first-degr@g 82, 311 Wis. 2d 439752 N.W2d 769 06-2744
sexualassault. Hagenkord State94 Wis. 2d250 287 N.W2d 834(Ct. App. 1979). = g1 7y does not limit sub. (3) to only thasiecumstances in which the perpetrator
Separatacts of sexual intercourse, eactfatint in kind from the others anddif ilis and has sexual intercourse wiitie victim in a series of events. Stat€winke
ferently defined in the statutes, constitute separategeladle dienses. State.  ogogwi 82, 311 Wis. 2d 439752 N.W2d 769 06-2744 '
Efzc\?\ﬁ? \2/\(‘132528821562,%1\,012\3%%5?8(_12958102 Sealso State \Ziegler 2012 W1 73 Convictionon 2 countf rape, for acts occurring 25 minutes apart in the same
: : location,did not violate double jeopardyHarrell v Israel, 478 F Supp. 7531979).

Thetrial court did noerr in denying the accusedhotions to compel psychiatric L . .
examinatiorof the victim and fodiscovery of the victing past addresses. State v A conviction for attempted 1st-degree sexual assault based on circumstantial

Lederer 99 Ws. 2d 430299 N.W2d 457(Ct. App. 1980). dencedid not deny due process. Upshawowell,478 F Supp. 12641979).
The verdict was unanimous arape case even though the jury was not required
to specify whether the sexual assault was vaginal or oral. Statenagro,113Ws.  940.23 Reckless injury . (1) FIRST-DEGREE RECKLESS
20582 335 N.w2d 583(1983). R INJURY. (a) Whoever recklesslgauses great bodily harm to
A jury instruction that touchinthe “vaginal area” constituted sexual contact was . . . .
correct. State vMorse,126 Ws. 2d 1 374 N.W2d 388(Ct. App. 1985). anotherhuman being under circumstances which show utter dis

“Unconscious”as used in sub. ())) is a loss of awareness that may be caused ggardfor human life is guilty of a Class D felony

sleep. State vCurtis, 144 Ws. 2d 691424 N.W2d 719(Ct. App. 1988). .

The probability of exclusion and paternity are generally admissible in a sexug| (b) Whoe\_/er reCkleSS|y causes great bOdI|y harm mm.
assaulaction in which the assault allegedly resulted in the bifth child, but the  Child under circumstances that show utter disregard for the life of
probability of paternity is not generally admissible. HLA and red blood cell teshat unborn child, the woman who is pregnavith that unborn

resultsshowing the paternity indeand probability of exclusion were admissible sta .. . .
tistics. State vHartman,145 Ws. 2d 1 426 N.W2d 320(1988). child or another is guilty of a Class D felony

Attemptedfourth-degree sexual assault is not derafe under \¥consin law (2) SECOND-DEGREERECKLESSINJURY. (&) Whoever recklessly

Statev. Cvorovic,158 Ws. 2d 630462 N.W2d 897(Ct. App. 1990). ; ; f ;
The“use or threaof force or violence” under sub. (2) (a) does not require that ﬂ%allusesgfrelat bOd"y harm to another human bemg 1S gu”ty ofa

force be directed toward compelling the victsrsubmission, but includes forcible assk felony

contactor the force used as the means of making contact. SBomes,165 Ws. i

2d 27477 N.W2d 265(1991). (b) Whoever recklessly causes great bodily harm tardnorn

A dog may be a dangerous weapon under sub. (1) (b). S&itks,168 Ws. 2d childis gu”ty of a Class F felony

245,483 N.W2d 286(Ct. App. 1992). History: 1987 a. 3991997 a. 2952001 a. 109
Convictionsunder both subs. (1) (d) and (2) (d); 1888s., did not violate double ~ Judicial Council Note, 1988:Sub. (1) is analogous to the priofesfse of injury
jeopardy. State vSaucedal68 Ws. 2d 486485 N.W2d 1(1992). by conduct regardless of life.

A defendant lack of intent to maka victim believe that he was armed was irrele _Sub.(2) is new It creates the crime of injury by criminal recklessness. See s.
vantin finding a violation of sub. (1) (b); if the victismbelief that the defendant was 939-24.[Bill 191-S]
armed was reasonable, that is enougtate vHubanks173 Ws. 2d 1496 N.w2d First-degreeeckless injurys. 940.23 (1), is not a lesser includefémse of aggra
96 (Ct. App. 1992). vatedbattery State vEastman185 Ws. 2d 405518 N.W2d 257(Ct. App. 1994).
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Sub.(1) (a) cannot be applieabainst a mother for actions taken against a fetus (cm) Causes great bodily harm to an unborn child by the opera

while pregnant as the applicable definition of human being under s. 939.22 (16); ; :
limited to one who is born aliveSub. (1) (b) does not apply because s. 939.75 ?En of a vehicle while the person hagdetectable amount of a

(b) excludes actions by a pregnant woman fimpplication. State Deborah J.z. ~ restrictedcontrolled substance in his or her blood.

228Wis. 2d 468596 N.W2d 490(Ct. App. 1999)96-2797 . .
Utter disregard for human life is not a subpart ofitlient element and need not . (d) Cause.s great_ bodily harm toamborn Chl.ld.by the opera
be proven subjectivelylt can be proven by evidence relating to the defersiatate  tion of a vehicle while the person has a prohibited alcohol con

of mind or by evidence of heightened risk or obvipatentially lethal dangeHow  centration,as defined in $340.01 (46m)
ever proven, utter disregard is measured objectively on the bagigibh reasonable . .
personwould have known. StateJdenser2000 WI 84236 Ws. 2d 521613 N.W2d (e) Causes great bodily harm to an unborn child by the epera

170,98-3175 tion of a commercial motor vehicle while the per$@s an alco

Utter disregard requires more tharhigh degree of negligence or recklessness. T .
evinceutter disregard, the mind must not only disregard the safety of another bungl concentration of 0.04 or more but less than 0.08.

devoidof regard for the life of anotheA person acting with utter disregard mustpos ~ (1d) A personwho violates sub(l) is subject to the require

sessa state of mind that has no regard for the moral or social duties of a human bej : : PN .
Statev. Miller, 2009 Wi App 11, 320 Ws. 2d 724772 N.W2d 188 07-1052 FHentsand procedures for installation of an ignition interlock

In evaluating whether theressficient proof of utter disregard for human life, fac deviceunder s343.301
torsto be considered include the type of act, its nature, whyehgetrator acted as ;
he/shedid, the extent of the victim'injuries, and the degree of fotbat was required (1m) (a) A p‘?rson ma.‘y be Cf‘gﬂd with and a p.roseCUtor may
to cause those injuries. Also considered are the type of victim and the siagey Proceeduponan information based upon a violation of any eom
vulnerability, fragility, and relationship to the perpetratas well as whether the total binationof sub.(1) (a) (am), or (b); any combination of sul§l)
A e o Ty o g 7o e MIer; 2099 (2), (am),or (om); any combination of sul) (c) (cm), or(d); or
Pointinga loaded gun at another is not conduct evincing utter disréigaid ~ any combination of suk(1) (c), (cm), or(e) for acts arising out of
otherwisedefensible, even if it is not privileged. When conduct was to protect tiae same incident or occurrence.
defendanend his friends, although not found to be self defense, the conéhezns . i . . .
sistentwith conduct evincing utter disregard. StatMiller, 2009 WI App 1.1, 320 (b) If a person is chged in an information with any of the

W?éfs%’l?gggs?ﬁo';"cvrvezegelg?t%;ls%?gzning less weight to a defemdéat-the—fact -CmeinationS)f crimes referred to in- pgg) the (-:rimes shall be
conduct. When evaluating whether a defendsuwetnduct reflects utter disregard forJO'ned under.5971.12 If the person |s_fqund gunuyf more tha,n .
humanlife, the fact-finder should examine the totality of the circumstances subneof the crimes sehaged for acts arising out of the same 4inci
roundingthe crime, considering all relevant conduct before, duringafieda crime, dentor occurrence, there shall be a single convictiorplfmposes
JOTINI 52, 353 W 2 87757 Mo 430 00-006 < ances- B/ of 8363n(tfg)ci(rt1)§1 and for purposes of gca(té?tén? convictions under
. .and3., under s30. a) 2or 3., under ss.
940.235 Strangulation and suffocation. (1) Whoever 343.30(1q)and343.3050r under s350.11 (3) (a) 2and3. Sub
intentionallyimpedes the normal breathing or circulatiomiobd — section(1) (a), (am), (b), (bm), (c), (cm), (d), and(e) each require
by applying pressure on the throat or neck oblmgking the nose proof of a fact for conviction which the others do not require.
or mouth of another person is guilty of a Class H felony (2) (a) The defendant has a defense ifoneshe proves by a
(2) Whoeverviolates sub(1) is guilty of a Class G felony if Preponderance of thevidence that the great bodily harm would

theactor has a previous conviction under this section or a previb@eoccurred even if he or she had been exercising due care and
convictionfor a violent crime, as defined in39.632 (1) (e) 1. heor she had not been under the influence of an intoxicant, did not

History: 2007 a. 127 havea detectable amount afrestricted controlled substance in
his or her blood, or did not have an alcohmncentration
940.24 Injury by negligent handling of dangerous describedunder sub(1) (b), (bm), (d) or (e).
weapon, explosives or fire. (1) Except as provided in sub.  (b) In any action under this section that is based on the defend
(3), whoever causes bodily harto another by the negligent ant allegedly having a detectable amountnuéthamphetamine,
operationor handling of a dangerous weapon, explosives or figamma-hydroxybutyriacid,or delta—9-tetrahydrocannabinol in
is guilty of a Class | felony his or her blood, the defendant heaslefense if he or she proves
(2) Whoevercauses bodily harm to an unborn childthg by a preponderance of the evidence thaatime of the incident
negligentoperationor handling of a dangerous weapon, explgor occurrence he or she hadalid prescription for methamphet

sivesor fire is guilty of a Class | felony amineor oneof its metabolic precursors, gamma-hydroxybutyric
(3) Subsectiorfl) does not apply to a health care provider acfiid, or delta-9—tetrahydrocannabinol. o _
ing within the scope of his or her practice or employment. ~ (3) An officer who makes an arrest for a violation of this-sec
History: 1977 c. 1731987 a. 3991997 a. 2952001 a. 1092011 a. 2 tion shall make a report as required unde2333 (4t) 30.686

Judicial Council Note, 1988:The definition of the dénse is broadened to include 346.6350r 350.106

highly negligent handling of fire, explosives and dangerous weapons other than a; . .
firearm, airgun, knife or bow and arroee s. 939.22 (10). The culpable mental statfgﬁésgo?bsl;;g gségfggf ;92%7(;15&124 %:??432% 3?31?885516‘33:]21594%76511933?
is criminal negligence. See s. 939.25 and the NOTE thereto. [Bill 191-S] ~ Z"535 '295; 1999 a. 3’2109 186 2001 a. 16109 2003 a. 3097; 2005a. 2532009
Dogsmust be intended to eeapons before their handling can result in a violation 75 ' ’
of this section. That a dog bites does not render the daggerousveapon. Despite . ielative i -
evidenceof positive steps to restrain the dog, when those measures are inadequ tOTE‘ For_ legislative intent see:hapt_er 20, laws of 1981section2051 (13)
criminal negligence may be found. Physical proximityds necessary for a defen _ Ihedouble jeopardy clause was not violatedatnhage under sub. (1) (c) [now
dants activity to constitute handling. StateBodoh,226 Wis. 2d 718595 N.wad ~ Sub.(Im)] of violations of subs. (1) (a) and (b). StatBehacheff 114 Wis. 2d 402
330(1999),97-0495 338N.W.2d 466(1983).
Thetrial court did not err in refusing to adnepert testimony indicating that the
. . . . victims would not have stdred the same injury had they been wearing seat belts; the
940.25 Injury by intoxicated use of a vehicle. (1) Any evidence not relevant to a defense under@BbState vTurk, 154 Ws. 2d 294453
persornwho does any ahe following is guilty of a Class F felony: N.W.2d 163(1990).
. . Theoffense under sub. (1) (am) has 2 elements that must be proved beyond a rea
(@) Causes great bodily harm to another human being by t3gabledoubt: 1) the defendant operated a vehicle with a detectable amount of a
operationof a vehicle while under the influence of an intoxicantestrictedcontrolled substance in his or her blood; and 2) the defesdgetation
iivh her h . ﬁ&the vehicle caused great bodily harm to the victim. The elements of the crime do
(am_) Causes great bc_)dl y harm to another human being by Eprovide the state with any presumptions that relieves the state of its borden
operationof a vehicle while the person has a detectable amounbaﬁbhshhhe two elements beyolnlc_i a Leasonabge doubt nor ddlﬂ the_legusimae{l
i in hi ment,without requiring a causal link between drug use and the injury as an element
arestricted controlled supStance in his or her blood. . of the crime, in some way exceeds its author8jate vGardner2006 WI App 92
(b) Causes great bodily harm to another human being by ﬂ@etY\ﬁsi.r.Zd 6827(115fN.W2d 52085(—2)1?7)2(1 it 10 the defendant the burd
i i i ihi Theaffirmative defense undeub. a) does not shift to the defendant the burden
operatlonof a Veh'C'?""h"? the person has a pI’OthIted aICOhOtlo prove that he or sheiisnocent. It requires the defendant to prove that despite the
concentrationas defined in $340.01 (46m) factthat the state has satisfied the elements of fleasd, the defendant cannot be
(bm) Causes great bodily harm to another human being by {j§¢ fg%‘gﬁf@%‘f’gg ggg%fst_hf;?t;“”‘e- StatBardner2006 Wi App 92292
operatlonof a com_merC|aI motor vehicle while tberson has an “Materially impaired” as used in the definition of “undbe influence of an intoxi
alcoholconcentration of 0.04 or more but less than 0.08. cant”in s. 939.22 (42) does not have a technical or peculiar meaning liamthe
; f yondthe time—tested explanations in standard josgructions. Therefore, the cir
(C) Causes great bOd”y harm to an unborn child by the Opegéit courts response to the jury question to give all words not otherwise defined their

tion of a vehicle while under the influence of an intoxicant.  ordinarymeaning was not errazomported witrs. 990.01, and did not constitute an
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erroneougexercise of discretion. StatelWubbard2008 WI 92313 Wis. 2d 1752 940.291 Law enforcement officer; failure to render aid.
N.W.2d839 06-2753 (1) Any peace dfcer, while acting in the course of employment
or under the authority of employment, who intentionally fails to

940.285 Abuse of individuals at risk. (1) DEFINITIONS. In renderor make arrangementsr any necessary first aid for any

this sectli‘on: ) . person in his or her actual custody is guilty of a Class A misde
(ag) “Abuse” means any of the following: meanor if bodily harm resulfsom the failure. This subsection
1. Physical abuse, as defined id8.90 (1) (fg) applieswhether the custody is lawful or unlawhnd whether the
2. Emotional abuse, as defined if6.90 (1) (cm) custodyis actual or constructive. A violation for intentionally
3. Sexual abuse, as defined i#6.90 (1) (gd) fe_lélling?1 _tohrzt:,}?d%rﬁ first r?id ttJr?dtla(r th’mljbjectiondapglli_estonly tc()j first
4. Treatment without consent, as defined iA&90 (1) (h) aidwhich the oficer has the knowledge and ability to render

) . : . (2) Any peace dfcer who knowingly permits another person
5. Unreasonable confinement or restraint, as defined iNtS-violate sub(1), while acting in the course of employment or

46.90(1) (i)'_ . . ) underthe authority of employment, is guilty of a Classisde
6. Deprivation ofa basic need for food, sheltelothing, or meanor.

personal or health care, including deprivation resulting from theuistory: 1983 a. 27
failure to provide or arrange for a basic need Ipeeson who has ) ]
assumedesponsibility for meeting the need voluntarily or by-cor40.295 Abuse and neglect of patients and  residents.

tract, agreement, or court order (1) DeriNniTiONS. In this section_: _ _
(am) “Adult at risk” has the meaning given irb§.01 (1e) (ad) “Abuse” h_as the meaning given ir6.90 1) (&
(dc) “Elder adult at risk” has the meaning given i#8.90 (1) ~ (ag) “Adult at risk” has the meaning given irb5.01 (1e)
(br). (am) “Adult family home” has the meaning given irb§.01
(dg) “Individual at risk” means an elder adult at riskan adult 1).
atrisk. (b) “Bodily harm” has the meaning given ind§.90 (1) (aj)

(dm) “Recklessly” means conduct that creates a situation of (¢) “Community—based residential facility” has the meaning
unreasonablesk of harm and demonstrates a conscious disregdiyenin s.50.01 (19)
for the safety of the vulnerable adult. (cr) “Elder adult at risk” has the meaning given id6.90 (1)
(1m) ExcepTion. Nothing in this section may be construed téPr)-
meanthat an individual at risks abused solely because he or she (d) “Foster home” has the meaning given id&.02 (6)
consistentlyrelies upon treatment by spiritual means through (e) “Great bodily harm” has the meaning given i939.22
prayerfor healing, in lieu of medical care, in accordance with h{g4).
or her religious tradition. (f) “Group home” has the meaning given i®8.02 (7)

(2) ABUSE;PENALTIES. () Any person, other than a personin (g) “Home health agency” has the meaning given 50s49
chage of or employed in a facility under®10.29or in a facility 1) (a)

or program under €£40.295 (2) who does any of the following (h) “Hospice” has the meaning given ir68.90 (1)

may be pengllzed under pdb). s . (hr) “Individual at risk” means an elder adult at risk orealult
1. Intentionally subjects an individual at risk to abuse. 4 isk.
2. Recklessly subjects an individual at risk to abuse. (i) “Inpatient health cartacility” has the meaning given in s.
3. Negligently subjects an individual at risk to abuse. 50.135(1).
(b) 1g. Any person violating pafa) 1.or 2. under circum (k) “Neglect” has the meaning given in46.90 (1) (f)
stanceshat cause death is guilty of a Cl&sgelony Any person  (km) “Negligence” means an act, omission, or course of con
violating par (a) 3.under circumstances that cause death is guiliict thatthe actor should realize creates a substantial and-unrea

of a Class D felony sonablerisk of death, great bodily harm, or bodily harm to another
1m. Any person violating pata) under circumstances thatperson.
causegreat bodily harm is guilty of a Class F felony (L) “Patient” means any person who does any of the following:

1r. Any person violating pafa) 1.under circumstances that 1. Receives care or treatménam a facility or program under
arelikely to cause great bodily harm is guilty o€tass G felony  sub.(2), from an employee of a facility or program or from a per
Any person violating pafa) 2.or 3. under circumstances that aresonproviding services under contract with a facility or program.
likely to cause great bodily harm is guilty of a Class | felony 2. Arrives at a facility oprogram under sulf2) for the pur

2. Any person violating paa) 1.under circumstances thatposeof receiving care or treatment from a facility or program
causebodily harm is guilty of a Class H felanjAny persorviolat-  undersub.(2), from an employee of a facility or programder
ing par (a) 1.under circumstances that are likely to cause bodifub.(2), or from a person providing services under contract with
harmis guilty of a Class | felony afacility or program under suii2).

4. Any person violating pafa) 2. or 3. under circumstances (o) “Recklessly” means conduct that creates a situation of
thatcause or are likely toause bodily harm is guilty of a Class Aunreasonableisk of death or harm to and demonstrates a con

misdemeanor. sciousdisregard for the safety of the patient or resident.

5. Any person violating pafa) 1, 2. or 3. under circurn (p) “Resident” means any person who resides in a facility
stanceshot causing and not likely to cause bodily harm is guiltyndersub.(2).
of a Class B misdemeanor (r) “State treatment facilityhas the meaning given in&l.01
20'3%0% 1985 a. 3061993 a. 4451997 a. 1802001 a. 1092005 a. 264388 (15).

(s) “Treatment facility” hashe meaning given in §1.01 (19)
940.29 Abuse of residents of penal facilities.  Any per (2) AppLicaBILITY. This section applies to any of the following
sonin chage of or employed in a penal or correctional institutiofypesof facilities or programs:

or other place of confinement who abuses, neglects or ill-treats(a) An adult day care center

any person confined in or a resident of any such institution or place(b) An adult family home.

or who knowingly permits another person to do so is guilty of a (¢) A community-based residential facility

Classl felony.
History: 1975 c. 19;1975 c¢. 413.18;1977 c. 1731979 c. 1241981 c. 201987 (d) A foster home.
a.161ss.12, 13 1987 a. 3321993 a. 4452001 a. 109 (e) A group home.
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() A home health agency SeekingJustice in Deatls’ Waiting Room: Barriers to HEctively Prosecuting
. Crimein Long—term Care Facilities. HanrahanisW.aw Aug. 2004.

(9) A hospice. A Response: Issues f&tting Long-term Care. Purtell. isVLaw Oct. 2004.

(h) An inpatient health care facility

(i) A program under $1.42 (2) 940.30 False imprisonment. Whoever intentionally cen

pes or restrains another without the persardnsent and with

()) The Wisconsin Educational Services Program for the Degnowledgethat he or she has no lawful authority to do sy

andHard of Hearing under $15.52and the Wconsin Center for

the Blind and \isually Impaired under 415.525 of a Class H felony
L History: 1977 c. 1732001 a. 109
(k) A state treatment facility Falseimprisonment is not a lessircluded ofense of the crime of kidnapping.
(L) A treatment facility Geitnerv. State 59 Wis. 2d 128207 N.W2d 837

. . . A victim need only take advantage of reasonable means of escape; a victim need
(m) A residential care center for children and yooplerated notexpose himself or herself or others to danger in attempt to esBie vC.\.C.

by a child welfare agency licensed undet&600r an institution 153Wis. 2d 145450 N.w2d 463(Ct. App. 1989).

H Falseimprisonment, or confinement, is the intentional, unlawful, @amzbntested
opera_teoby a publlC agency fdhe care of neQIECted’ deDendemr‘estrainﬂ)y one person of the physical libedf/another State vBurroughs2002
or delinquent children. WI App 18 250 Wis. 2d 180640 N.W2d 190 01-0738
il _ ili In the contexbf false imprisonment, consent means words or overt actions by a

(n) Any O.therhealt.h faC|I|ty or care-related faC|I|ty or home’person who is competent to give informed consent indicatineely given agree

whetherpublicly or privately owned. mentto be confined or restrained. Under the circumstances of the case, even if the
. i jury did not believe that the victim sai, a reasonable jury could have determined

(3) ABUSEAN.D NEGLE(_:T‘PENALTIES' (a) Any person in CI’@B beyonda reasonable doubt thstte did not consent to the restraint. Stateong,

of or employed irany facility or program under suf2) who does 2009w 36, 317 Ws. 2d 92 765 N.W2d 557 07-2307

any of the following, or who knowingly permits another person to

do so, may be penalized under .[{i: 940.302 Human trafficking. (1) In this section:
1. Intentionally abuses ontentionally neglects a patient or  (a) “Commercial sex act” means any of the followifuy
resident. which anything of value is given to, promised, or received,
2. Recklessly abuses or recklessly neglects a patient or réiiectly or indirectly by any person:
dent. 1. Sexual contact.
3. Except as provided in p&am), abuses, with negligence, 2. Sexual intercourse.
or neglects a patient or a resident. 3. Except as provided in suf2) (c), any of the following:
(am) Paragraplfa) 3.does not apply to a health camrvider a. Sexually explicit performance.

actingin the scopef his or her practice or employment who eom
mits an act or omission of mere ifiefency, unsatisfactorgon .. . e
duct,or failure in good performance as the result of inabilitye: tion, degradation, arousal, or gratification.

itv. inadvert di li d faith in (b) “Debt bondage’means the condition of a debtor arising
ﬁj%(gr)r/]’ég?orvgirsgrne?ilgr:. inary negligence, or good faith error Infrom the debtdls pledge of services as a security for dektéf

S . reasonabl&alue of those services is ragiplied toward repaying
(b) 1g. Any person violating pa@) 1.0r 2. under CirCUm 0 denyt o if the length and nature of the services ardefoted.
stanceghat cause death to an individual at risk is guilty of a Class B o o A
(c) “Services"means activities performed by one individual at

C felony. Any person violatingar (a) 3.under circumstances = .
thatcause death to an individual at risk is guilty of a Class D f%heer request, under the supervision, or for the benefdrmither

son.
ony. . . - .
1m. Any person violating pafa) under circumstances that (d) “Trafficking” means recruiting, enticing, harboring, trans

causegreat bodily harm to an individuat risk is guilty of a Class POrting, providing, or obtaining, or attempting to recruit, entice,
E felony: harbor,transport, provide, or obtain, an individual.

1r. Except as provided in sultin, anyperson violating par (%) (&) Except as providei s.948.051 whoever knowingly
(a) 1. under Eircungstances that catgseatygodily harm is %Silty engagesn trafficking is guilty of a Class D felony if all of the fol

of a Class F felonyAny person violating paga) 1.under circur  10Wing apply: _ _
stanceghat are likely to cause great bodily harm is guilty of a 1. One of the following applies:

b. Any other conduatione for the purpose of sexual humilia

ClassG felony a. The trdicking is for the purposes of labor or services.

2. Any person violating pafa) 1.under circumstances that  b. The traficking is forthe purposes of a commercial sex act.
causebodily harm is guilty of a Class H felanyny persorviolat- 2. The traficking is done by any of the following:
ing par (a) 1.under circumstances that are likely to cause bodily Causing or threatening to cause bodily harm tairediyid-
harmis guilty of a Class | felony ual.

3. Except as provided in sulitn, anyperson violating par b. Causing or threatening to cause financial harm to any indi

(a) 2. or 3. under circumstances that cause ghestily harm is viduél
guilty of a Class H felony Any person violating pafa) 2. or 3. '

undercircumstances that are likely to cause great bodily harm is c. Restrglnlng or threat.enlng t9 restrain any individual.
guilty of a Class | felony d. Molating or threatening to violate a law

4. Any person violating paa) 2. or 3. under circumstances € Destroying, concealing, removing, confiscating, or-pos
thatcause or are likely tcause bodily harm is guilty of a Class AS€SSingr threatening to destrogonceal, remove, confiscate, or
misdemeanor. possessany actual opurported passport or any other actual or

5. Any person violating pafa) 1, 2. or 3. under circum purportedofficial identification document of any individual.

stancesot causing and not likely to cause bodily harm is guilty - Extortion.

of a Class B misdemeanor g. Fraud or deception.
History: 1993 a. 4451995 a. 2251997 a. 1801999 a. 92001 a. 5759, 109 h. Debt bondage.

2005a. 264 388 2007 a. 452011 a. 2 . . . T .
Evidencethat residentsufered weight loss and bedsores wasicght to support i. Controlling or threatening to control any individsadccess

the conviction of a nursing home administrator &use of residents. StateSere  t0 an addictive controlled substance.
bin, 119 Wis. 2d 837350 N.W2d 65(1984). . P .

Section 50.135 (1), as incorporated in sub. (1) (i), requires that all of the specifi 1 Usingany scheme, patt_ern, or other means to directly or
cally enumerated facilities must be places licensexpproved by DHFS. AAhos Indirectly coerce, threaten, or intimidate any individual.
pital is subject to federal regulation but is not licenserkgulated by the state and ; ; ; FrH
thusnot within the definition ofnpatient health care facilityState vPowers2004 . k. Usmg or threatenmg to use force or violence on any indi
WI App 156 276 Ws. 2d 107687 N.W2d 5Q 03-1514 vidual.

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/statutes/2013/51.42(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/115.52
http://docs.legis.wisconsin.gov/document/statutes/2013/115.525
http://docs.legis.wisconsin.gov/document/statutes/2013/48.60
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(b)
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(am)
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)3.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)1.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)2.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)3.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(b)1m.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)1.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)1.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)1.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)1.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(b)1m.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)2.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)3.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)2.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)3.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)2.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)3.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)1.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)2.
http://docs.legis.wisconsin.gov/document/statutes/2013/940.295(3)(a)3.
http://docs.legis.wisconsin.gov/document/acts/1993/445
http://docs.legis.wisconsin.gov/document/acts/1995/225
http://docs.legis.wisconsin.gov/document/acts/1997/180
http://docs.legis.wisconsin.gov/document/acts/1999/9
http://docs.legis.wisconsin.gov/document/acts/2001/57
http://docs.legis.wisconsin.gov/document/acts/2001/59
http://docs.legis.wisconsin.gov/document/acts/2001/109
http://docs.legis.wisconsin.gov/document/acts/2005/264
http://docs.legis.wisconsin.gov/document/acts/2005/388
http://docs.legis.wisconsin.gov/document/acts/2007/45
http://docs.legis.wisconsin.gov/document/acts/2011/2
http://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%20837
http://docs.legis.wisconsin.gov/document/courts/350%20N.W.2d%2065
http://docs.legis.wisconsin.gov/document/courts/2004%20WI%20App%20156
http://docs.legis.wisconsin.gov/document/courts/2004%20WI%20App%20156
http://docs.legis.wisconsin.gov/document/courts/276%20Wis.%202d%20107
http://docs.legis.wisconsin.gov/document/courts/687%20N.W.2d%2050
http://docs.legis.wisconsin.gov/document/wicourtofappeals/03-1514
http://docs.legis.wisconsin.gov/document/acts/1977/173
http://docs.legis.wisconsin.gov/document/acts/2001/109
http://docs.legis.wisconsin.gov/document/courts/59%20Wis.%202d%20128
http://docs.legis.wisconsin.gov/document/courts/207%20N.W.2d%20837
http://docs.legis.wisconsin.gov/document/courts/153%20Wis.%202d%20145
http://docs.legis.wisconsin.gov/document/courts/450%20N.W.2d%20463
http://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%2018
http://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%2018
http://docs.legis.wisconsin.gov/document/courts/250%20Wis.%202d%20180
http://docs.legis.wisconsin.gov/document/courts/640%20N.W.2d%20190
http://docs.legis.wisconsin.gov/document/wicourtofappeals/01-0738
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%2036
http://docs.legis.wisconsin.gov/document/courts/317%20Wis.%202d%2092
http://docs.legis.wisconsin.gov/document/courts/765%20N.W.2d%20557
http://docs.legis.wisconsin.gov/document/wisupremecourt/07-2307
http://docs.legis.wisconsin.gov/document/statutes/2013/940.302(2)(c)
http://docs.legis.wisconsin.gov/document/statutes/2013/948.051

940.302 CRIMES AGAINST LIFE AND BODIL Y SECURITY Updated 13-14Wis. Stats. Database 14

L. Causing or threatening to cause any individual to do agatingfactor of no permanent injurthe burden is on the state to prove the absence
; [T Tang ; [T of'that factor and a court accepting a guilty plea to ayelekidnapping dénse under
actagainst the individuad' will or without the individua con sub.(2) (a) should ascertain a factual basis for excluding the lesser-reli@eseof
sent. undersub. (2) (b). State.\Ravesteijn2006 WI App 250297 Ws. 2d 663 727
(b) Whoever benefits in any manner from a violation of(par N:W-2d53 05-1955
is guilty of a Class D felony if the person knows or reasonabljq 3 Stalking.

shouldhave known that the benefits come from or are derive .
; : (a) “Course of conduct” means a series of 2 or more acts car

from an act or schem_e descrlbgd in. @ . ried out over time, however short or lotigatshow a continuity

(c) Whoever knowingly receives compensation from the-eargs purpose, including any of the following:
ings of debt bondage, prostitute, or a commercial sex act, as S . : e -
describedn sub.(1) (a) 1.and2., is guilty of a Class F felony ; Z\Ap?pl::gigmggao\;lil:)ilf:)c:n?izéslﬁ? \E)i(r:(:i):]'qm'ty to the victim.

(3) Any person who incurs an injury deathas a result of a ' . o ) . .
violation of sub.(2) may bring a civil action against the person. 3" Apﬁ)earlng atthe ‘{('Ct'm workplace or contacting the vic
who committedthe violation. In addition to actual damages, thé™'s eémployer or coworkers.

(1) In this section:

court may award punitive damages tte injured partynot to 4. Appearing at the victi’home or contacting the victisy
exceedreble the amount of actual damages incurred, and reasogighbors.
ableattorney fees. 5. Entering property owned, leasexnt,occupied by the vic

History: 2007 a. 16; 2013 a. 3635.27t0 33, 37. tim.

Halting ModernSlaveryin the Midwest: The Potential ofig¢onsin Act 16 to : o ; it
Improve?he State and Fr(}e,deral Response to Humaffigking. Ozalp. 2009 WLR 6. Contacting the victim by, telephone or c_ausmg the vistim
1391. telephoneor any other persos’'telephone to ring repeatedly or

] . _ continuouslyregardless of whether a conversation ensues.
940.305 Taking hostages. (1) Except as provided isub. 6m. Photographing, videotaping, audiotaping, through

(2), whoeverby force or threat of imminent force seizes, confinegny other electronic means, monitoring or recordingattiévities

or restrains a person without the persoconsentind with the  f the victim. This subdivision applies regardless of where the act
intentto usethe person as a hostage in order to influence a pergpigyrs.

to perform or not to perform some action demanded bydthar 7. Sending material by any means to the victinfosrthe pur

is guilty of a Class B f_elony o . . poseof obtaining information about, disseminating information
(2) Whoevercommits a violation specified under siib) is  apout,or communicating with theictim, to a member of the vic

guilty of aClass C felony if, before the time of the atdaarrest, tjm's family or household or an employeoworker or friend of
eachperson who is held as a hostage is released without bogH¥ victim.

harm 8. Placi ; e ;
: . Placing an object on or delivering an objecptopert
History: 1979 c. 18; 1993 a. 1942001 a. 109 9 ! 9 jecptoperty

The constitutionality of s. 940.305 is upheld. StatBertrand,162 Ws. 2d 41, Owned'leajseq' or OCCu_pIEd by the victim. Lo .
469N.W.2d 873(Ct. App. 1991). 9. Delivering an object to a member of thietim’s family or

] ) ] householdor an employercoworker or friend of the victim or

940.31 Kidnapping. (1) Whoever does anyf the following placingan object oner delivering an object to, property owned,
is guilty of a Class C felony: leasedpr occupied by such a person with the intent thaitject

(a) Byforce or threat of imminent force carries another frorbe delivered to the victim.
oneplace to another without his or hensent and with intent to 10. Causing a person to engage in any of the acts described
causehim or her to be secretly confinediomprisoned or to be car in subdsl. to 9.
ried out of this state or to be held to service against his or her will; (3m) “Domesticabuse” has the meaning given i8%3.12 (1)
or am

(b) By force or threat of imminent force seizes or confine(s (;p) “Domestic abuse f#nse” means an act of domesthse
anothemwithout his or her consent and with intent to cause him g{at constitutes a crime.
herto be secretly confined or imprisoned ob#ocarried out of this (c) “Labor dispute” includes any controversy concerning

stateor to be h?lq to service against his or her will; or terms, tenure or conditions of employment, or concerning the

_(c) By deceit induces another to go from one place to anothgisociationor representation of persons in negotiating, fixing,
with intent to cause him or her to be secretinfined or impris  maintaining,changing or seeking to arrange termgamditions
onedor to be carried out of this state or to be held to service agagsbmployment, regardless of whether the disputants stand in the
his or her will. _ ) ) proximaterelation of employer and employee.

(2) (a) Except as provided in pgb), whoever violates sub. (ch) “Memberof a family” means a spouse, parent, child; sib
(1) with intent to cause another to transfer property in order {g, or any other person who is related by bleoddoption to
obtainthe release of the victim is guilty of a Class B felony  gnother.

(b) Whoever violates sulfl) with intent to cause another to  (cd) “Member of a household” means a person who regularly
transferproperty in order to obtain the release of the victim igsjdesin the household of another or who within the previdus
guilty of a Class C felony if the victim is released without permanonthsregularly resided in the household of anather
nentphysical injury prior to the time the first witness is sworn at (cg) “Personally identifiable information” has the meaning

thetrial. van

History: 1977 c. 1731993 a. 194486 2001 a. 109 given |n“s.19.62”(5) . . .

A conviction under sub. (1) (c) does not require proof of express or impitieelp (cr) “Record _has the meaning given ints.32 (2) B
resentations State vDalton,98 Ws. 2d 725298 N.W2d 398(Ct. App. 1980). d) “Suffer serious emotional distress” means to feel terrified,

“Service,” as used in this section includes acts done at the command of another; i
clearly embraces sexual acts performed at the command of arfidtervClement, ife idated,threatened, harassed, or tormented.

153Wis. 2d 287450 N.w2d 789(Ct. App. 1989). (2) Whoevermeets all of the followingriteria is guilty of a
Parentaimmunity does not extend to an agent acting for the parent. Sgitev Classl felony:
plot, 180 Wis. 2d 383509 N.W2d 338(Ct. App. 1993). . . .
Forced movemertf a person from one part of a building to another satisfies the, (@) The actor_ '_ntentlona”y engages in a course of conduct
“carriesanother from one place to another” element of sub. (1) (a). Swtmuer, directedat a specific person that would cause a reasonable person
191 Wis. 2d 322528 N.W2d 85(Ct. App. 1995). under the same circumstances tdesuserious emotional distress

Confinements the intentional, unlawful, and uncontested restraint by one pers b . .
of the physical liberty of anotheState vBurroughs2002 WI App 18250 Ws. 2d 87 to fear bodily injury toor the death of himself or herself or a

180, 640 N.W2d 190 01-0738 memberof his or her family or household.

Sub.(2) (b) allows for a lesser degree of kidnapping if two additional elements are
present:l) the victim is released prior to tfiest witness testimonyand 2) there is (b) The actor knows or should know that at least one of the acts

no permanent physical injury the victim. Once there is some evidence of the mitithat constitute the course of conduct will cause the specific person
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to suffer serious emotional distressplace the specific personin  (5) This section does not apply to conduct arising out of or in
reasonabldear of bodily injury to or the death of himself or -herconnectiorwith a labor dispute.

self or a member of his or her family or household. (6) The provisions of this statute aseverable. If any provi

(c) The actors acts cause the specific person téesiderious sionof this statute is invalid or if any application thereof is invalid,
emotionaldistress or induce fear in the specific person of bodiguchinvalidity shall not dect other provisions or applications
injury to or the death of himself or herselfa member of his or which can be giverffect without the invalid provision or applica
her family or household. tion.

i itaria i i History: 1993 a. 96496, 2001 a. 1092003 a. 222327, 2005 a. 277
(26) Whoevermeets all of the fO"OWIng criteria is gu”ty of This section doesot violate the right to interstate travel and is not unconstitution

Classl felony: ally vague or overbroad. StateRuesch14 Ws. 2d 548571 N.W2d 898(Ct. App.

(a) After haVing been convicted of sexual assault under ég‘?r?u)eg?:;oztg%gcts" under sub. (2) (c) are not the equivalent of the 'actoourse
940.225 948.02 948.025 or 948.0850r a domestic abuse of conduct” under sub. (2) (a)..There must be proof that the sieits caused fear

offense,the actor engages in any of the acts listed in(@)k{a) andnot that the course of conduct caused f&ate vSveum220 Ws. 2d 396584

1.t010, if the act is directed at the victim of the sexual assault $#.2d137(Ct. App. 1998)97-2185 = _
A “previous conviction for a violent crime” is a substantive elenaétite Class

the domestic abuse fense. H felony stalking dense under sub. (2m) (a), not a penalty enharicers noerror

(b) The actor knows or should know that the act will cause tiellow the introduction of evidena trial that the defendant had stipulated to-hav
INg a previous conviction for a violent crimeyr was it error to instruct the jury to

specific person _'[O stiér serious emOtion_aI _di_stress or place thﬁlakea finding on that matterState vWarbelton,2009 WI § 315 Wis. 2d 253759
specificperson irreasonable fear of bodily injury to or the deati.w.2d557 07-0105

i i i The 7-year time restriction specified in sub. (Zb))requires that only the final
of himself or herself or a member of his or her fam”y or housgctchaged as part of eourse of conduct occur within 7 years of the previous cenvic

hold. tion, and does not restrict by tintiee other acts used to establish the underlying course

(c) The actots act causes the specific person téesiferious 9% 20neuct element of sub. (2). Stat€onner2009 Wi App 143321 Ws. 2d 449
emotionaldistress or induces fear in the specific person of bodilyajthoughthe acts in this case spanrambarently fewer than 15 minutes, this-sec

injury to or the death of himself or herself or a member of his nr?n specirf:cally provides tha;t stalking msay be ﬁserizeos %f 2 acts oxaerSS s\r}\?rt time if
i the acts show a continuity of purpose. Statichorn,2010WI App 7! 5 Ws.

her family or household. o 2d 241 783 N.W2d 902 09-1864

(2m) Whoever violates sulf2) is guilty of a Class H felony  Thissection is not overbroad under the 1st amendment. Although a stalker might
if any of the foIIowing applieS' use language in committing the crime, the core of the statute is the’staitemt to

o Lo . . engage in conduthathe or she knows or should know will cause fear in the victim

(a) The actor has a previous conviction for a violent crime, asddoes cause the victimactual distress or feaThe language used by the defend

definedin 5.939.632 (1) (e) 1or a previous conviction under thisant in stalking his victim was merely eviderafénis crime and not prohibited in and

sectionor .947.013 (1r)(1t), (1v), or (1x). cl)flgszt:egIQZState vHemmingway2012 WI App 133345 Wis. 2d 297825 N.w2d 303

(b) The actor has a previous conviction for a crime, the victim
of that crime is the victim of the present violation of g@).and 940.34 Duty to aid victim or report crime. (1) (a) Whe
the present violation occurs within 7 years after the prmvic  everviolates sub(2) (a)is guilty of a Class C misdemeanor
tion. (b) Whoever violates suk2) (b)is guilty of aClass C misde
(c) The actor intentionally gaireccess or causes another pemeanorand is subject to discipline under€0.26 (6)
sonto gain access to a record in electronic format that contains(c) Whoever violates sulf2) (c)is guilty of a Class C misde
personallyidentifiable information regarding the victim in ordermeanor.
to facilitate the violation. _ (2) (a) Any person who knows that crime is being com
(d) The person violates 868.31 (1)or 968.34 (1)in orderto  mitted and that a victinis exposed to bodily harm shall summon

facilitate the violation. law enforcement dicers or other assistanam shall provide
(e) Thevictim is under the age of 18 years at the time of trassistancéo the victim.
violation. (b) Any person licensed as a private detective or granted a pri
(3) Whoeverviolates sub(2) is guilty of a Class F felony if vatesecurity permiunder s440.26who has reasonable grounds
any of the following applies: to believe that a crime is being committed or has been committed
(a) The act results in bodily harm to the victim or a member ghall notify promptly an appropriate law enforcement agency of
thevictim's family or household. the facts which form the basis for this belief.

(b) The actor has a previous conviction for a violent crime, as (¢) 1. In this paragraph, “unlicensed private security person”
definedin 5.939.632 (1) (e) 1.or a previous conviction under thismeansa private security persoas defined in 140.26 (1m) (h)
sectionor s.947.013 (1r)(1t), (1v) or(1x), the victim of that crime Who is exempt from the permit and licensure requirements of s.
is the victim of the present violation of su@), and thepresent 440.26

violation occurs within 7 years after the prior conviction. 2. Any unlicensed privateecurity person who has reasonable
(C) The actor usesdﬁngerous Weapon in Carrying out any Ogroundsto believe that &rime is being committed or has been
theacts listed in su{1) (a) 1.to 9. committedshall notify promptly an appropriate lsamforcement

(3m) A prosecutor need not show that a victim received 89€ncyof the facts which form the basis for this belief.
will receive treatment from a mental health professional in order(d) A person need not comply with this subsection if any of the
to prove that the victim stéred serious emotional distress undefollowing apply:
sub.(2) (c)or(2e) (c) 1. Compliance would place him or her in danger

(4) (a) This section does not apply to conduct ikair acts 2. Compliance would interfere with duties gherson owes to
thatareprotected by the persavight to freedom of speech or toothers.
peaceablyissemble with others under the state and U.S. censtitu 3. In the circumstances described under(parassistance is
tions, including, but not limited to, any of the following: beingsummoned or provided by others.

1. Giving publicity to and obtainingr communicating infer 4. In the circumstances described under (®ror (c), the

mationregarding any subjeathether by advertising, speaking ofcrime or alleged crime has been reported to an appropriate law
patrollingany public street or any place where any person er pghforcemenaigency by others.

sonsmay lawfully be. (2m) If a person is subject to siB) (b)or(c), the person need

2. Assembling peaceably not comply with sub(2) (b)or (c) until after he or she has sum

3. Peaceful picketing or patrolling. monedor provided assistance to a victim.

(b) Paragrapia) does not limit the activities thatay be con (3) If a person renders ergency care for a victim, 895.48
sideredto serve a legitimate purpose under this section. (1) applies. Any person who provides other reasonable assistance
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underthis section ismmune from civil liability for his or her acts  (6) Wherethe act is committed by any person for monetary
or omissions in providing the assistance. This immunity does matin or for any other consideration acting on the requesngf
applyif the person receives or expects to receive compensationdtrerperson. All parties to the transactions are guilty under this
providing the assistance. section.

History: 1983 a. 1981985 a. 152332 1987 a. 141995 a. 461 (7) Wherethe act is committed by a person whehaged

This section is not unconstitutional. For a conviction, it must be proved that : . . . . . .
accusedoelieved a crime was being committadd that a victim was exposed to fith a felony in connection with a trial, proceeding, or inquiry for
bodily harm. The reporting required does not require the defendant to incrimintt felony.

himselfor herself as the statute contains no mandate that an individual identify himHistory: 1981 c.118; 1997 a. 1432001 a. 1092005 a. 2802007 a. 962009 a.
self or herself. Whether a defendant fits within an exception under sub. (2) (d) i8&

matterof affirmative defense. State haPlante186 Ws. 2d 427521 N.W2d 448 Conspiracyto intimidate a witness is included under sub. (4). Steibert141

(Ct. App. 1994). Wis. 2d 753416 N.W2d 900(Ct. App. 1987).
940.41 Definitions. In $5.940.42t0 940.49 940.44 Intimidation of victims; misdemeanor . Except as

(1g) “Law enforcement agency” has the meaning given in providedin s.940.45 whoever knowingly and maliciously pre
165.83 (1) (b) ventsor dissuades, or who attempts to so prevent or dissuade,

(1r) “Malice” or “maliciously” meansn intent to vex, annoy anotherperson who has been the victim of aniyne or who is aet
or injure in any way another person or to thwart or interfesmin g on behalf of the victim from doing any of the following is
mannerwith the orderly administration of justice. guilty of a Class A misdemeanor: _

(2) “Victim” means any natural person against whom any (1) Making any report of the victimization to any peackoefr
crime as definedn 5.939.120r under the laws of the United State§' State, local or federal law enforcement or prosecuegency
is being or has been perpetrated or attempted in this state. OF 0 any judge.

(3) “Witness” means any natural person who haen or is (2) Causinga complaint, indictment or information to be
expectedo be summoned to testify; who by reason of having refeoughtand prosecuted and assisting in the prosecution thereof.
vantinformation is subject to call or likely to be called as a wit (3) Arrestingor causing or seeking tizrest of any person in
nesswhether or not any action or proceeding hageabeen com connectionwith the victimization.
mencedwhose declaration under oath is receigsdvidence for ~ History: 1981c. 18,

. ; ; ; : i A jury instruction for a violation of s. 940.44 should specify the underlying crime
any purpose; who hasrovided information concerning any CINME, jthat a defendant cannot be found guilty of intimidating a victim of a arifess

to any peace ‘ﬁ_tel' or prosecutor; who has provided informatiofthe elements of the underlying crime are proved beyond a reasonable doubt. State
concerninga crime to any employee or agent of a law enforcementhomas161 Ws. 2d 616468 N.w2d 729(Ct. App. 1991).

i i i i Acquittal on the underlying chge does not require acquittal on a geanndess.
agencyusing acrime reporting telephone hotline or other {e|6940.44as the jury may have exercised its right to return a not guilty verdict irrespec

phonenumber proyided by the |aW enforcement agency; or Wh of evidence on thanderlying chage. State vThomas161 Ws. 2d 616468
hasbeen served with a subpoena issued und®8501or under N.W.2d729(Ct. App. 1991).

the authority of any court of this state or of the United States. Thedisorderly conduct statute, s. 947.01, does not reguiietim, but when the
History: 1981 c. 18 1993 a. 128 disorderlyconduct idirected at a person, that person is the victim for the purpose of

prosecutinghe perpetrator for intimidating victim under this section. Staté/Anje,
201Wis. 2d 98548 N.W2d 118 (Ct. App. 1996)95-1484

940.42 Intimidation of witnesses: misdemeanor . In the phrase “causing a complaint ... to be sought and prosecuted and assisting in
: B ' . ; the prosecution thereof” in sukR), “and” is read in the disjunctive. Sub. (2) includes
Exceptas provided in s940.43 whoever knowingly andhali- allegedacts of intimidation that occur after a victim has caused a complaint to be

ciously prevents or dissuades, who attempts to so prevent Ofsought and applies to all acts of intimidation that attempt to prevent or dissuade

i i i ivi i crimevictim from providing any one or more of the following forms of assistance to
dlssuadeany witness from attendlr@’ giving testimony at any prosecutors:1) causing a complaint, indictment or information to be sought; 2) caus

trial,.proceeding or inquiry authorized by law guilty of a Class  jnga complaint to be prosecuted; nrore generally3) assisting in a prosecution.
A misdemeanor Statev. Freer2010 WI App 9323 Wis. 2d 29779 N.W2d 12 08-2233

History: 1981 c. 18.

When a mother and child weretistify against the defendant and the defendar§40.45 Intimidation of victims: felony . Whoever violates
sentletters to the mother ging that she and the child not testifggardless of N p . .
whetherthe letters were addressed to ¢héld or the child was aware of the leiser S- 940.44under any of the following circumstances is guiltyaof

contentsthe defendant attempted to dissuade the child through her méthéne  ClassG felony:

mother of the minor child, had the parental responsibility and practical authority to : : .
monitorcommunications by third parties with the chaad to influence whether the (1) Where the a_Ct 1S accompanle(_i t_)y force or V|0|erme_
child cooperated with the court proceedings, there wiisisut evidence to convict. attemptedorce or violence upon the victim, or the spouse, child,
Statev. Moore,2006 W1 App 61292 Ws. 2d 101713 N.W2d 13} 04-3227 stepchild foster child parent, sibling, or grandchild of the victim,

This section supports ctging a person with a separate count for each letter se . bl . ..
and each other act performed, for thepose of attempting to dissuade any witnesg;r any person sharing a common domicile with the victim.

from attending or giving testimony at a court proceeding or trial. Stdteare,2006 (2) Wherethe act is accompanied by injury or damagthéo
WI App 61,262 Ws. 2d 101713 N.W2d 131 04-3227 real or personal property of any person covered under(&yb.

(3) Wherethe act is accompanied by any express or implied

940.43 Intimidation of witnesses; felony . Whoever vie );hreatofforce, violence, injurpr damage described in sib) or
2).

latess.940.42under any of the following circumstances is guilt
of a Class G felony: o )

(1) Wherethe act is accompanied by force or violempe ~ (4) Wherethe actis in furtherance of any conspiracy
attemptedorce or violence upon the witness, or the spouse, child, (5) Wherethe act is committed bgny person who has suf
stepchild,foster child, parent, sibling, or grandchifi the wit feredany prior convictiorfor any violation under £43.3Q 1979
ness,or any person sharing a common domicile with the witne%ﬁts-sts-?“oh‘?zﬁo 2?3-45 ?rany fedteaal statute or't?taéjmtet:tfeany

(2) Wherethe act is accompanied by injury or damagtheo OtNerstate which, it the act prosecuted was committed Irstats,
realor personal property of any person covered under(sub. wouldbe a violation under s840.42t0 940.45

(3) Wherethe act is accompanied by any express or implieg. (&) Vf\/herethetﬁ\ct is cop;mitttged by t«’?lny pertshon for mglzleftary
threatof force, violence, injurypr damage described in siib) or gainor for any othér consideration acting on the requeangy

@) otherperson. All parties to the transactions are guilty under this
) . . section.
(4) Wherethe act is in furtherance of any conspiracy History: 1981 c. 18 1997 a. 1432001 a. 1092007 a. 962009 a. 28

(5) Wherethe act is committed bgny person who has suf
feredany prior convictiorfor any violation under €43.3Q 1979 940.46 Attempt prosecuted as completed act.  Whoever
stats. $5.940.42t0 940.45 or any federal statute or statute of anyattemptshecommission of any act prohibited under®%.42to
otherstate which, if the act prosecuted was committed irsthate, 940.45is guilty of the dfense attempted without regard to the-suc
would be a violation under s840.42to 940.45 cessor failure of the attempt. The fatiat no person was injured
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physicallyor in fact intimidateds not a defense against anypro (2) As a contempt of court under chi85. A finding of con

secutionunder ss940.42to 940.45 temptis not a bar to prosecution under $40.42to 940.45 but:
History: 1981 ¢. 18. (@) Any person who commits a contempt of court is entitled to

940.47 Court orders. Any court with jurisdiction over any creditfor any punishment imposed therefor againstsenytence

criminal matter uponsubstantial evidence, which may includémposedon conviction under s840.42to 940.45 and

hearsayor thedeclaration of the prosecutdahat knowing and  (b) Any conviction or acquittal for any substantivéeoe

maliciousprevention or dissuasion of any person whov&8m  ynderss.940.42to 940.45is a bar to subsequent punishment for

orwho is a witness has occurred or is reasonably likely to occgbntemptarising out of the same act.

may issue orders including but not limited to any of the following: (3) By the revocation of any form of pretrial releasdanfei-

(1) An order that alefendant not violate s340.42t0 940.45 ture of bail and the issuance of a bench warfanthe defendarg’

(2) An order that a person before the court othan a defend 4 restor remanding the defendantdastody After hearing and
ant, including, but not limited to, a subpoenaed witness or othgy, ¢ stantial evidence, the revocation may be made whether the
personentering the courtroom of the court, not violatedg8.42 1o oion of order complained of has been committed by the

10940.45 . . . defendantpersonally or was caused or encouraged to have been
(3) An order that any person described in gapor (2) main committedby the defendant
tain a prescribed geographic distance from any specified witneéggmry_ 1983{ c 18 :

or victim.
(4) An order that any person described in gapor(2) have 940 49 Ppretrial release. Any pretrial releasef any defend
no communication with any specified witness or angtim, 5 \yhether on bail oander any other form of recognizance shall
exceptthrough an attorney under such reasonable restrictions @¥eemed to include a condition that the defendant neitheodo,
thﬁigg:ﬂt {gglycl.n;gose. causeto be done, nor permit to be done on his or her behalf, any
actproscribed bys.940.42t0940.45and any willful violation of
940.48 Violation of court orders.  Whoever violatesan the condition is subject to punishment as prescribed 948.48

orderissued under £40.47may be punished as follows: (3) whether or not the defendant was shéject of an order under
(1) If applicable, the persomay be prosecuted under sss.940.47
940.42t0 940.45 History: 1981 c. 18.
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