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1 AN AcT ... ; relating to: review of administrative rules by state agencies and an

2 expedited process for repealing rules an agency no longer has the authority to
3 promulgate.

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 227.26 (4) of the statutes is created to read:

4
[
5 227.26 (4) REPEAL OF UNAUTHORIZED RULES. (a) In this subsection,
6 “unauthorized rule” means a rule that an agency lacks the authority to promulgate
7 due to the repeal or amendment of the law that previously authorized its
8 promulgation.
v e v

9 (b) Notwithstanding ss. 227.114 to 227.117 and 227.135 to 227.19, an agency

10 that promulgated or that otherwise administers a rule that the agency determines
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is an unauthorized rule may petition the joint committee for review of administrative
rules for authorization to repeal that rule by using the following process:

1. The agency shall submit a petition with a proposed rule that repeals the rule
the agency has determined is an unauthorized rule to the legislative council staff for
review. The proposed rule shall be in the form required under s. 227.14 L(/l) and shall
include the material required under s. 227.14 (2) (a) 1., Z.ﬁ\and 7. and a statement that

the agency is petitioning the joint committee for review of administrative rules to use
the process under this subsectgn to repeal a rule the agency has determined to be
an unauthorized rule.

2. The legislative cou&cil staff shall review the petition and proposed rule in
accordance with s. 227.15 (2) and submit to the joint committee for review of
administrative rules the petition and proposed rule with a written report including
a stateinent of its determination as to whether the proposed rule proposes to repeal

. S | wlt
an unauthorized rule. P»ejj’\”ﬂ(@v’\ O\X\& f o ﬁi&% &*&& b\?/

3. Following receipt of the(gubmission) @Ehe legislative council staff under
subd. 2;’ the joint pommittee for review of administrative rules shall review the
petition and proposed rule and may do any of the following:

a. Approve the agency’s petition if the committee determines that the proposed
rule would repeal an unauthorized rule.

b. Deny the agency’s petition.

c. Request that the agency make changes to the proposed rule and resubmit the
petition and proposed rule under subd. i/

4. The committee shall inform the agency in writing of its decision as to the

petition.
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(c) Ifthe joint committee for review of administrative yles approves a petition
to repeal an unauthorized rule as provided in par. (b) 3. a., the agency may
promulgate the proposed rule by filing a certified copy of the rule with the legislative
reference bureau under s. 227 .25: together with a copy of the committee’s decision.

SECTION 2. 227.29 of the statutes is created to read: |

227.29 Review of rules by agencies. (1) By March 31 of each odd—-numbered
year, each agency with any rules published in the code shall submit a report to the
joint committee for review of administrative rules listing all of the following rules or
parts of rules promulgated or otherwise administered by that agency:

(a) Rules or parts of rules for which the authority to promulgate has been
eliminated or restricted, together with a description of the legislation that
eliminated or restricted that authority.

(b) Rules or parts of rules that are obsolete or that have been rendered
unnecessary, together with a description of why those rules or parts of rules are
obsolete or have been rendered unnecessary.

(¢c) Rules or parts of rules that are duplicative of, supérseded by, or in conflict
with another rule, a state statute, a federal statute or regulation, or a ruling of a court
of competent jﬁrisdiction, together with a citation to or the text of any such statute,
regulation, or ruling. Y

(2) The report under sub. (1) shall also include all of the following:

(a) A description of the agency’s actions, if any, to address the rule or part of the
rule listed in the report. If the agency has not taken any action to address the rule

or part of the rule listed in the report, the agency shall include an explanation for not

taking action.
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(b) A description of the status of any rule or part of a rule listed in the previous
year’s report not otherwise listed.

(¢) Ifthe agency determines that there is no rule or part of a rule as described

v
under sub. (1) (a), (b\{, or (c), a statement of that determination.

History: 1995 a. 106; 2003 a. 118, 145; 2005 a. 249; 2007 a. 20; 2011 a. 21; 2013 a. 20, 165.
(END)
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(4) and 227.29 of the statutes; relating to: review of

AN ACT to create 227.

administrative rules ies and an expedited process for repéaling

rules an agency no longer has the authority to promulgate.

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 227.26 (4) of the statutes is created to read:

227.26 (4) REPEAL OF UNAUTHORIZED RULES. (a) In this subsection,
“anauthorized rule” means a rule that an agency lacks the authority to promulgate
due to the repeal or amendment of the law that previously authorized its
promulgation.

(b) Notwithstanding ss. 227.114 to 227.117 and 227.135 to 227.19, an agency

that promulgated or that otherwise administers a rule that the agency determines
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SECTION 1
is an unauthorized rule may petition the joint committee for review of administrative
rules for authorization to repeal that rule by using the following process:

1. The agency shall submit a petition with a proposed rule that repeals the rule
the agency has determined is an unauthorized rule to the legislative council staff for
review. The proposed rule shall be in the form required under s. 227.14 (1) and shall
include the material required under s. 227.14 (2) (a) 1., 2., and 7. and a statement that
the agency is petitioning the joint committee for review of administrative rules to use
the process under this subsection to repeal a rule the agency has determined to be
an unauthorized rule.

2. The legislative council staff shall review the petition and proposed rule in
accordance with s. 227.15 (2) and submit to the joint committee foi' review of
administrative rules the petition and proposed rule with a written report including
a statement of its determination as to whether the proposed rule proposes to repeal
an unauthorized rule.

3. Following receipt of the petition and proposed rule submitted by the
legislative council staff under subd. 2., the joint committee for review of
administrative rules shall review the petition and proposed rule and may do any of
the following:

a. Approve the agency’s petition if the committee determines that the proposed
rule would repeal an unauthorized rule.

b. Deny the agency’s petition.

c. Request that the agency make changes to the proposed rule and resubmit the
petition and proposed rule under subd. 1.

4. The committee shall inform the agency in writing of its decision as to the

petition.
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SECTION 2. 227.29 of the statutes is created to read:
et ot

| pad ensclieds3)
Review of ruleséw/age'neles. (1) By March 31 of each odd—numbered

year, each agency with any rules published in the code shall submit a report to the

{3

parts of rulegpromulgated or otherW1se administered by that agency:

e ty e

(a) Rules /or parts of rulee for which the authority to promulgate has been -

eliminated or restricted, together with a description of the legislation that

eliminated or restricted that authority.
.

(b) Rules for parts of rulgthat are obsolete or that have been rendere/d
\N\ s i i, /

—
unnecessary, together with a description of why those rules(or parts of rules are

S

obsolete or have been rendered}}mnecessary

7 T

(c) Rules fer parts of rule\sghat are duplicative of, superseded by, or in conflict
with another rule, a state statute, a federal statute or regulation, or a ruling of a court
of competent jurisdiction, together with a citation to or the text of any such statute,

regulation, or ruling.

(2) The report under sub. (1) shall also include all of the following: —

‘ RN
(a) A description of the agency’s actions, if any, to address the rule/r part of the

611 listed in the report. If the agency has not taken any action to address the rule

(or part of the rule ’listed in the report, the agency shall include an explanation for not

taking action. v

joint committee for review of administrative rules listing all of the following rules (/or ‘
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(b) A description of the status of any ruleé‘ pa;@listed in the previous

R

year’s report not otherwise listed. '

AL

(c) If the agency determines that there is no rule @r part of a r@ as described

B e S
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under sub. (1) (a), (b), or (c), a statement of that determination.

(END)
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v

(3) (a) In this subsection:

W3

1. “Date of publication” has the meaning given in s. 35.095 (1) (b).

2. “Enactment” means an act or a portion of an act that is required to be
published under s. 35.095 (3) (4).

(b) The department of administration shall review every enactment and shall,
within 5 days after the date of publication of an enactment, assign the enactment for
review by each agency that the department of administration determines may be
affected by the enactment. The department of administration shall notify the joint
committee for review of administrative rules of each assignment of an enactment
under this paragreltgh.

(c) Upon assignment of an enactment to an agency by the department of-
administration under par. (b\{the agency shall review the enactment and determine
whether any part of the enactment does any of the following and so notify the joint
committee for review of administrative rules of any such determination within 60
days after the date of publication of the enactment:

1. Eliminates or restricts the agency’s authority to promulgate any rules
promulgated or. otherwise administered by that agency.

2. Renders any rules promulgated or otherwise administered by that agency
obsolete or unnecessary.

3. Renders, for any reason, any rules promulgated or otherwise administered

by that agency not in conformity with or superseded by a state statute, including due

to statutory numbering or terminology changes in the enactment.
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e Lo
(d) If an agency determines that any consequence specified in par. (c) 1. to 3.

results from an enactment or part of an enactment, within 60 days after the effective
date of the enactment or part of the enactment, the agency shall submit a statement

of the scope of a proposed rule under s. 227.135 (2) or, if applicable, submit a petition
v’
under s. 227.26 (4), to address the consequence identified by the agency.

#+NOTE: Please review these provisions. Do they accomplish your intent? I
suspect that agencies might find these requirements difficult to comply with in the case
of the biennial budget act, and perhaps certain other ones. Do you want to provide for
any exceptions? If so, how?
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2 state agenmes of administrative rules and enactments and an expedited

3 process, ;Edr repeahng rules an agency no longer has the authority to promulgate.

/

// Analyszs by the Legislative Reference. Bureau
This is-a prehmlnary draft An analysas Wlll be prov1ded ina subsequent Versmn
<_of this draft. .. S o e i '

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 227.26 (4) of the statutes is created to read:

227.26 (4) REPEAL OF UNAUTHORIZED RULES. (a) In this subsection,
“unauthorized rule” means a rule that an agency lacks the authority to promulgate
due to the repeal or amendment of the law that previously authorized its

promulgation.

© o 9 o ot a

(b) Notwithstanding ss. 227.114 to 227.117 and 227.135 to 227.19, an agency

10 that promulgated or that otherwise administers a rule that the agency determines
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SECTION 1
is an unauthorized rule may petition the joint committee for review of administrative
rules for authorization to repeal that rule by using the following process:

1. The agency shall submit a petition with a proposed rule that repeals the rule
the agency has determined is an unauthorized rule to the legislative council staff for
review. The proposed rule shall be in the form required under s. 227.14 (1) and shall
include the material required under s. 227.14 (2) (a) 1., 2., and 7. and a statement that
the égency is petitioning the joint committee for review of administrative rules to use
the process under this subsection to repeal a rule the agency has determined to be
an unauthorized rule.

2. The legislative council staff shall review the petition and proposed rule in
accordance with s. 227.15 (2) and submit to the joint committee for review of
administrative rules the petition and proposed rule with a written report including
a statement of its determination as to whether the proposed rule proposes to repeal
an unauthorized rule.

3. Following receipt of the petition and proposed rule submitted by the
legislative council staff under subd. 2., the joint committee for review of
administrative rules shall review the petition and proposed rule and may do any of
the following:

a. Approve the agency’s petition if the committee determines that the proposed
rule would repeal an unauthorized rule.

b. Deny the agency’s petition.

c. Request that the agency make changes to the proposed rule and resubmit the
petition and proposed rule under subd. 1. |

4. The committee shall inform the agency in writing of its decision as to the

petition.
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“(c) Ifthe joint committee for review of administrative rules approves a petition
to repéal anA unauthorized rule as provided in par. (b) 3. a., the agency may
promulgate the proposed rule by filing a certified copy of the rule with the legislative
reference bureau under s. 227.20, together with a copy of the committee’s decision.

SECTION 2. 227.29 of the statutes is created to read:

227.29 Agency review of rules and enactments. (1) By March 31 of each
odd-numbered year, each agency with any rules published in the code shall submit
a report to the joint committee for review of administrative rules listing all of the
following rules promulgated or otherwise administered by that agency:

(a) Rules for which the authority to promulgate has been eliminated or
restricted, together with a description of the legislation that eliminated or restricted
that authority.

(b) Rules that are obsolete or that have been rendered unnecessary, together
with a description of why those rules are obsolete or have been rendered unnecessary.

(c) Rules that are duplicative of, superseded by, or in conflict with another rule,
a state statute, a federal statute or regulation, or a ruling of a court of competent
jurisdiction, together with a citation to or the text of any such statute, regulation, or
ruling.

(2) The report under sub. (1) shall also include all of the following:

(a) A description of the agency’s actions, if any, to address@ﬁz\ listed in the
report. Ifthe agency has not taken any action to address(thé rule ﬁsted in the report,
the agency shall include an explanation for not taking action.

(b) A description of the status of @ rule listed in the previous year’s report
opch

not otherwise listed.
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1 (c) Ifthe agency determines that there is no rule as described under sub. (1) (a),
2 (b), or (c), a statement of that determination. ’
3 (3) (a) In this subsection:
4 1. “Date of publication” has the meaning given in s. 35.095 (1) (b).
5 2. “Enactment” means an act or a portion of an act that is required to be
6 published under s. 35.095 (3) (a).
7 (b) The department of administration shall review every enactment and shall,
8 within 5 days after the date of publication of an enactment, assign the enactment for
9 review by each agency that the department of administration determines may be
10 affected by the enactment. The department of administration shall notify the joint
11 committee for review of administrative rules of each assignment of an enactment
12 under this paragraph.
13 (¢) Upon assignment of an enactment to an agency by the department of
14 administration under par. (b), the agency shall review the enactment and determlne

st ety g

@ whether any part of the enactment does any of the followmg‘g;nd <l notlfy the Jomt

A R e e

16 & 7comm1ttee for review of adm1n1strat1ve rules of any such determination Wlthm 60

17 | days after the date of publication of the enactmenf\wwwm

18 1. Eliminates or restricts the agency’s authority to promulgate any rules
19 promulgated or otherwise administered by that agency.

20 2. Renders any rules promulgated or otherwise administered by that agency
21 obsolete Or unnecessary.

22 3. Renders, for any reason, any rules promulgated or otherwise administered
23 by that agency not in conformity with or superseded by a state statute, including due
24 to statutory numbering or terminology changes in the enactment.
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(d) If /a,x{/agency determines that any consequence specg' ed in par. (c) 1. to@\ /
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results from an enactment or part of an enactment, within 60 days after the)effectlve

/‘

date @%he enactment or part of the enactment, the agency shall ubmit a sfatement ¥
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"of the seope ofa proposed rule under s. 227.135 (2) or, if applicable, submif a petltlon

i

under s. 227. 26 (4) éto address the consequence identified by the ageg,é{@—( ™ S Sn,gé«v
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f the biennial budget act, and perhaps certain other ones. Do you wamt to provide for M/
any exceptlorﬁligwg hnw? Y AU "

(END)
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INSERT ANALYSIS

. CURRENT LAW

- Current law sets forth the procedure for promulgating administrative rules.
Generally, that procedure consists of the following steps:

1. The agency planning to promulgate the rule prepares a statement of the
scope of the proposed rule, which must be approved by the governor and the agency
head before any state employee or official may perform any activity in connection
with the drafting of the proposed rule.

2. The agency drafts the proposed rule, together with an economic impact
analysis, plain—language analysis, and fiscal estimate for the proposed rule, and
submits those materials to the Legislative Council Staff for review.

3. Subject to certain exceptions, a public hearing is held on the proposed rule.

4. The final draft of the proposed rule is submitted to the governor for approval.

5. The final draft of the proposed rule, together with the economic impact
analysis, plain-language analysis, and fiscal estimate for the proposed rule, are
submitted to the legislature for review by one standing committee in each house and
by the Joint Committee for Review of Administrative Rules (JCRAR).

6. The proposed rule is filed with the Legislative Reference Bureau (LRB) for
publication in the Wisconsin Administrative Register, and, subject to certain
exceptions, the rule becomes effective on the first day of the first month beginning
after publication.  becaise of:

-

This bill provides for an alternate, expedited procedure that can be used by an
aggﬁ?ylto repeal a rule that the agency determines it no longer has the authority to
promulgateue to the repeal or amendment of the law that previously authorized
its promulgation (unauthorized rule). Under the bill, an agency, instead of using the
procedure described above, may promulgate a rule that repeals an unauthorized rule
using the following procedure:

1. The agency submits a petition with a proposed rule that repeals a rule the
agency has determined is an unauthorized rule to the Legislative Council Staff for
review, along with certain information and a statement that the agency is petitioning
JCRAR to use the expedited procedure to repeal a rule the agency has determined
to be an unauthorized rule.

2. The Legislative Council Staff reviews the petition and proposed rule and
submits to JCRAR the petition and proposed rule with a written report that includes
a statement of the Legislative Council Staff’s determination of whether the proposed
rule proposes to repeal an unauthorized rule.

3. Following receipt of the petition and proposed rule submitted by the M};f
Legislative Council Staff, JCRAR reviews the petition and proposed rule and mayt)
1) approve the agency’s petition if JCRAR determines that the proposed rule woul
repeal an unauthorized rule; 2) deny the petition; or 3) request that the agency make
changes to the proposed rule and resubmit the petition and proposed rule as
described above. '
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If JCRAR approves the petition, the agency may promulgate the proposed rule
to repeal the unauthorized rule by filing a certified copy of the rule with the

o s

Legislative Reference Bureau (*LRBL) together with a copy of JCRAR’s decision.
Agency review of rules (NEC

The bill requires each agency with any rules published in the Wisconsin
Administrative Code (code) to annually submit a report to JCRAR listing all of the
following rules promulgated or otherwise administered by that agency:

1. Rules for which the authority to promulgate has been eliminated or
restricted.

2. Rules that are obsolete or thgt have been rendered unnecessary.

3. Rules that are duplicative oj superseded by, or in conflict with another rule,
a state statute, a federal statute or/regulation, or a court ruling.

The report must also 1nclude@ /1) a description of the agency’s actions, if any, to
address each rule listed in the report and, if the agency has not taken any action to
address a rule listed in the report, an explanation for not taking action; 2) a
description of the status of each rule listed in the previous year’s report not otherwise
listed; and 3) if the agengy determines that there are no such rules to list, a statement
of that determination. j

Agency review of legislative enactments (‘:K j

The bill requires the Department of Administration (DOA) to review every
enactment of the leglslature (act) and, Wlthln@f days after the date of publication of
an act, assign the act for review by each agency that DOA determines may be affected
by the act. DOA must notify JCRAR of each such assignment of an act. Upon
assignment of an act to an agency by DOA, the agency must review the act and
determine whether any part of the act results in any of the following consequences:

1. Eliminates or restricts the agency’s authority to promulgate any of the
agency’s rules.

2. Renders any of the agency’s rules obsolete or unnecessary.

3. Renders, for any reason, any of the agency’s rules not in conformity with or
superseded by a state statute, including due to statutory numbering or terminology
changes in the act.

4. Requires or otherwise necessitates rulemaklng by the agency.

If an agency determines that any such con§équence results from an act, within
60 days after the act’s effective date, the agency must do one or more of the followmg,
as applicable, to address any consequence identified by the agency:

1. Submit a statement of the scope of a proposed rule to address any such
consequence to the governor, unless the act requires otherwise or unless the agency
submits a notice to JCRAR explaining why it is unable to submit the statement of
scope within that time period and an estimate of when the agency plans to submit
the statement of scope.

2. Submit a petition to use the expedited procedure described above for
repealing an unauthorized rule to the Legislative Council Staff,

3. Submit a request to the LRB for the LRB to use its revision authority to make
certain changes to the code.
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For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.
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4. Requires or otherwise necessitates rule{naking by the agency.
yal
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@ and notify the joint committee for review of administrative rules of its action:

1. Submit a statement of the scope of a proposed rule under s. 227.135 (2),
unless the enactment requires otherwise or unless the }agency submits a notice to the
committee explaining why it is unable to submit the statement of scope within that
time period and an estimate of when the agency plans to submit the statement of
scope.

2. In the case of an affected rule that the agency determines is an unauthorized
rule, as defined in s. 227.26 (4) (a), submit a petition to the legislative council staff
under s. 227.26 (4) (b) 1.“‘;

3. In the case of a consequence specified under par. (¢) 3. that can be addressed

by the legislative reference bureau using its authority under s. 13.92 (4) (b), submit

a request to the legislative reference bureau to use that authority.



Basford, Sarah

From: Anderson, Bethany

Sent: Monday, February 16, 2015 12:09 PM

To: LRB.Legal

Subject: Draft Review: LRB -1270/1 Topic: Changes regarding agencies' outdated ruies

Please Jacket LRB -1270/1 for the ASSEMBLY.



