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1 AN ACT to amend 146.81 (4); and to create 50.373 and 146.83 (3f) (b) 3m. of the

2 statutes; relating to: video recording of surgical procedures, requiring the
/@ exercise of rule-making authority, and providing(criminaﬁpenalties.
A Analysis by the Legislative Reference Bureau
?l\,\ak QDA This bill creates a requirement for surgical facilities to offer surgical patients
—— A the option to have their surgical procedures videotaped. For purposes of this bill, a
Wade o surgical procedure is one for which a patient is given a general anesthetic. If a

«u mﬁxifsw | patient makes a request to have a surgical procedure recorded, this bill requires that
Y the surgical facility, or its designee, record the surgical procedure with both audio
@W@ Q and color video, and record with color video any entryway to or exit from the surgical
uite during the time reserved gﬁ the surgery of the requesting patient, including
/preparation time. If the(f)atlent 1s incapacitated, the surgical facility is required to
l( o rovide a person authorized by the patient with notice of the option for video
%g PG recordingy Under the bill, in certain limited emergency circumstances, surgical

'S A facilities are not required to provide the option of recording.
U '\MAH 0 Video recordings of surgical procedures created under this bill must be treated
M:”(f‘m as patient health care records and are subject to the same protections as other
PAVAT medical recorde{ The bill specifies that, once a recording is complete, the surgica
N“‘fv‘i\fé ,  facility or its des1gnee must preserve the recordlng as part of the patient’s health care
. quo\ o record but delete copies of the recording from the recording device and elsewhere.
o/‘u%ﬁgm The Department of Health Services (DHS) is required under this bill to promulgate
: %L rules establishing standards relating to the recording equipment, the recording, and |

. opvwn lor the fees to be charged for completing the recording and for obtaining copies of the
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recording. Upon requestdrom the I
surgical facility must provide to the patlent
of charge. Recordings under this bill are admissible as evidence in any civil or
criminal action or proceeding related to any alleged act or omission depicted in the
recording. surgicol
Under this bill, a patient may complete an advance request for recording, which
permits an individual’gho is of sound mind and over the age of 18 to request video
recording for future surgical procedures. The individual may complete an advance
request for a single specific surgical procedure or for all future surgical procedures
to which this bill would apply. An advance request must be completed voluntarily,
and must be in writing and signed and dated in the presence of a witness over the
age of 18. The advance request may be revoked at any time. DHS must promulgate
any rules necessary for implementation of the advance request process.
This bill provides that a health care provider who knowingly afc rwd(lf“l% .
_refuses to comply with a patient request for recordmg is subJeEgt to a of
$25 OOQ@H_P_TA_S_QQJLQQL for not more than Hifi : h, A surglcal facﬂlty
that fails to Emow required notice of the optlon for recordmg is subject to a
% oz, i3 forfeiture of up to 2 0,000)/for each violation. Finally, whoever intentionally conceals,
. cancels, defaces, obliterates, damages or destro s an advance request for recording
without consent may be "'o‘” 35 mprigoned for 30 days, or bofhy
For further information see the state fiscal estlmate which will be printed as

an appendix to this bill. Sulgeck W o &
Lorfeloune oéu..‘oh)slszgao
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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SECTION 1. 50.373 of the statutes is created to read:

2 50.373 Video recording of surgical procedures. (1) DEFINITIONS. In this

3 /\\% section: (6)

9’\
@ “Incapacitated” means unable to receive and evaluate information

5 effectively or to communicate decisions to such an extent that an individual lacks the
6 capacity to manage his or her health care decisions.

7 @/\“Surglcal facility” means a hospital, as defined in s. 50.33 (2), an ambulatory
8 surgical center, as defined in 42 CFR 416.2, or any other place where a surgical

9 procedure is performed.
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)
@ﬁSurgical patient” means a patient who is scheduled to undergo a surgical

procedure.

_ &

Y “Surgical procedure” means a surgical procedure for which a patient is@z ’
e , anesthesio |

(2) OPTION FOR RECORDING. (a) A surgical facility shall provide a surgical
patient the option to have the surgical facility or the surgical facility’s designee make

a color video recording, including both audio and video, of the patient’s surgical

~ £W0
procedure at the patient’s expense as described under sub. @F ¢ “\)

&
(b) A surgical facility shall notify a surgical patient or, if the surgical patient

voucold

&
1 N Y { . : ’s‘i ‘%A"'%‘&
to have a recording made under par. (a). /\\g P posiend 0y ovainer cld,
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is incapacitated, a person authorized b@he patient under s. 146.81 (5) of the option

(3) ENTRY AND EXIT RECORDING. If a surgical patient requests to have his or her ﬁi

surgical procedure recorded under sub. (2) (a), the surgical facility or its designee
shall also make a color video recording, including display of the time and date, of any
entryWay to or exit from the surgical suite in which the surgical procedure being
recorded is taking place, during the time from which the surgical suite is being
prepared for the surgery of the patient being recorded until that surgical pétient
exits the suite. A surgical facility is not required to record audio in making the
recording under this subsection.

(4) EQUIPMENT AND TECHNICAL ASSISTANCE. A surgical facility shall have
available appropriate video recording equipment and technical assistance as
determined by the department in rules promulgated under sub. &ﬁﬁ(?c?mply with

a surgical patient request for a recording of his or her surgical procedure.
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(5) Incapacity. If a surgical patient is incapacitated, a person authorized by

the patient under s. 146.81 (5) may request that a recording be made of the patient’s

surgical procedure under sub. (2) (a).

e~ (1) o
KE;(CEPTIQN FOR EMERGENCIES. (a) Notwithstanding sub. (2), a surgical

facility is not required to provide the option of a video recording under this section
if the health care provider determines in the exercise of his or her professional
judgment that either of the following is true:

1. Immediate surgery is necessary to avert death.

2. Other circumstances exist such that video recording would cause a delay that’
would create a serious risk of substantial and irreversible impairment of one or more
of the surgical patient’s bodily functions. f%i’“; g opovdrain 4 o w%ﬁéﬂ‘ ot

(b) The health care provider shall inform the surgical Iggrtle%;or person «
authorized by the patient under s. 146.81 (5), if apphcable of the rtnedffal 1nd£cat1ons

supporting the health care provider’s reasonable medical Judgment that either of the

‘emergency conditions under par. (a) exists.

@ RULES. (a) The department shall promulgate rules establishieg standards
for video recording of surgical procedures and the use of video recording equipment
in the surgery setting to ensure such recordings are professional and of sufficient
quality to accurately portray what takes place during a surgical procedure.

(b) The department shall promulgate rules establishing the fees under sub .\CD

(a) and any rules the department determines are necessary for implementation of
P>

| sub. ’ (00

@/@ESERVATION AND DESTRUCTION. After the recording of a surgical procedure
under this section is complete, the surgical facility or its designee shall promptly do

all of the following:
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(a) Preserve the recording as part of the surgical patient’s health care record,
which may include both a copy in the patient’s health care record and any electronic
backup of health care records kept in the normal course of business.

(b) Except as provided under par. (a), delete copies of the recording from the
recording device or any other electronic device, including any memory card or flash
drive.

)

@KF‘EES. (a) A surgical facility may charge a reasonable fee, as determined
by the department, for the surgical facility’s videography services provided under
this section and its storage of the recording of the surgical procedure.

(b) A surgical facility may charge fees as set forth in s. 146.83 (3f) for providing
copies from a surgical patient’s health care record of a recording under this section,
except that the surgical facility shall provide, upon request, one copy of any recording
taken under this section to a surgical patient @ra person authorized by the patient

> /s\ o~ ‘Q(»/Uv\}\ﬁ %u&ﬂ’i& o'\ %A.Q cuochatsin @{ & mg‘hwgwgf%haﬁmg
under s. 146.81 (5)jfree of charge. 2 padiond
o) 7

@@MISSIBILITY OF RECORDING. For purposes of admissibility in a civil or
criminal action or proceeding, an audiovisual recording created under this section
is a patient health care record under s. 146.81 and shall be treated as other patient
health care records under ss. 908.03 (6m) and 909.02 (11). If certified by an
appropriate record custodian, recordings under this section shall be admissible as
evidence in any civil or criminal action or proceeding related to any alleged act or
omission depicted in the recording.

) |
@XXDVANCE REQUESTS FOR RECORDING. (a) Definition. In this subsection,

“principal” means an individual who executes an advance request for surgical

procedure recording instrument.
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(b) Advance requests for recording. 1. An individual who is of sound mind and
has attained age 18 may voluntarily execute an advance request for surgical
procedure recording instrument. An individual for whom an adjudication of
incompetence and appointment of a guardian of the individual is in effect in this state
is presumed not to be of sound mind for purposes of this subsection and for executing
an advance request for surgical procedure recording instrument.

2. The desires of a principal who does not have incapacity supersede the effect
of his or her advance request for surgical procedure recording instrument at all
times.

3. The department shall prepare and provide copies of an advance request for
surgical procedure recording instrument and accompanying information for
distribution in quantities to health care professionalé, hospitals and éther surgical
facilities, county clerks, and local bar associations and individually to private
persons. The department shall determine the form of the request form and
accompanying instructions. The department shall include on the form both an option
for requesti.ng the recording of a specific single surgical procedure and an option for
requesting the recording of all future surgical procedures appropriate under this
section.

(¢) Advance request for recording; execution. A valid advance request for
surgical procedure recording shall be all of the following:

1. In writing.

2. Dated and signed by the principal or by an individual who has attained age
18, at the express direction and in the presence of the principal.

3. Signed in the presence of a witness who is an individual who has attained

the age 18.
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4. Voluntarily executed.

(d) Revocation. A principal may revoke his or her ‘advance request for surgical
procedure recording instrument at any time by doing any of the following:

i. Canceling, defacing, obliterating, burning, tearing, or otherwise destroying
the advance request for surgical procedure recording instrument or directing
another in the presence of the principal to so destroy the advance request for surgical
procedure recording instrument.

2. Executing a statement, in writing, that is signed and dated by the principal,
expressing the principal’s intent to revoke the advance request for surgical procedure
recording instrument.

3. Verbally expressing the desire to revoke the advance request for surgical
procedure recording instrument in the presence of a witness.

4. Executing a subsequent advance request for surgical procedure recording
instrument that replaces an existing advance request for surgical procedure
recor%r; 1nst(1;%ment fJ (’1\> |

/@ENALTIES (a) Except as provided under sub. @, a health care provider
who knowingly @(@m;efuses to comply with a surgical patient request to hav 1%
suiggeck oo Por{ pituraé

his or her surgical procedure recorded may be &)t more than $25,000 ((_)’:(9/L

Of el %J\ Vh x‘i;‘ﬁj”“!@‘ }
dmprlsoned for not more than 9 months or bot N* CM —

| g .y
(b) Except as provided under sub. (6);a surgical facility that fails to provide@@ﬁk

notice requlred under sub. (2) (b) may be subject to a forfeiture of not more than
)éc:; each violation.
(c) Whoever intentionally conceals, cancels, defaces, obliterates, damages, or

destroys an advance request for surgical procedure recording instrument created
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p /i under sub. dﬁ without the consent of the principal for that instrument may be@f

- oy eck YO o '%’afw\kww ot %25 OOD ofmc)w )
@ Xnot ‘more than §500-or-itprisoried Tor not more than 30 days or both. ' F vvvvv (f

3 SECTION 2. 146.81 (4) of the statutes is amended to read:
4 146.81 (4) “Patient health care records” means all records related to the health
5 of a patient prepared by or under the supervision of a health care provider; all video
6 recordings under s. 50.373 related to the surgical patient; and all records made by
7 an ambulance service provider, as defined in s. 256.01 (3), an emergency medical
8 technician, as defined in s. 256.01 (5), or a first responder, as defined in s. 256.01 (9),
9 in administering emergency care procedures to and handling and transporting sick,
10 disabled, or injured individuals. “Patient health care records” includes billing
11 ~ statements and invoices for treatment or services provided by a health care provider
12 and includes health summary forms prepared under s. 302.388 (2). “Patient health
13 care records” does not include those records subject to s. 51.30, reports collected

14 under s. 69.186, records of tests administered under s. 252.15 (bg) or (5j), 343.305,
15 938.296 (4) or (5) or 968.38 (4) or (5), records related to sales of pseudoephedrine
16 products, as defined in s. 961.01 (20c), that are maintained by pharmacies under s.
17 961.235, fetal monitor tracings, as defined under s. 146.817 (1), or a pupil’s physical

18 health records maintained by a school under s. 118.125.

19 SECTION 3. 146.83 (3f) (b) 3m. of the statutes is created to read:
20 146.83 (3f) (b) 3m. Except as provided in s. 50.373, for a copy of a video
21  recording of a surgical procedure, $35 per copy.
P v >
( 22 (END)
inser
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. o
NSERT 2-3 9. Gases

(a) “General anesthesia” means a temporary status cornm?nli; produced by the

e

e

administration of certain intravenous drugs and inhaled;igassg% that cause a patient
to be unconscious and unable to feel pain during a medical procedure.
(b) “Health care provider” means a person or entity described under s. 146.81

0d
(1) (a) to (p)@and includes any surgical facility under par. (B). (

Q.
(END INSERT 2-3)

INSERT 4-3

(6) Minors. If a surgical patient is a minor child, a parent, guardian, or legél
custodian may request that a recording be made of the minor child’s surgical
procedure under sub. (2) (a).

(END INSERT 4-3)
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AN Act 74:@ 146.81 (4); and fo create 50.373 and 146.83 (3f) (b) 3m. of the

statutes; relating to: video recording of surgical procedures, requiring the

exercise of rule-making authority, and providing penalties.

Analysis by the Legislative Reference Bureau

This bill creates a requirement for surgical facilities to offer surgical patients
the option to have their surgical procedures videotaped. For purposes of this bill, a
‘surgical procedure is one for which a patient is given a general anesthetic. If a
patient makes a request to have a surgical procedure recorded, this bill requires that
the surgical facility, or its designee, record the surgical procedure with both audio
and color video, and record with color video any entryway to or exit from the surgical
suite during the time reserved for the surgery of the requesting patient, including
preparation time. If the surgical patient is incapacitated, the surgical facility is
required to provide a person authorized by the patient with notice of the option for
video recording, and that person may request that a recording be made. Similarly,
if the surgical patient is a minor, the surgical facility must notify a parent, guardian,
or legal custodian of the option for video recording and allow that person to make a
request for a recording on behalf of the minor. Under the bill, in certain limited
emergency circumstances, surgical facilities are not required to provide the option
of recording.

Video recordings of surgical procedures created under this bill must be treated
as patient health care records and are subject to the same protections as other
medical records including all criminal and civil penalties for improper disclosure or
destruction. The bill specifies that, once a recording is complete, the surgical facility
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or its designee must preserve the recording as part of the patient’s health care record
but delete copies of the recording from the recording device and elsewhere. The
Department of Health Services (DHS) is required under this bill to promulgate rules
establishing standards relating to the recording equipment, the recording, and the
fees to be charged for completing the recording and for obtaining copies of the
recording. Upon request, the surgical facility must provide to the patient, person -
authorized by the patient, or parent, guardian, or legal custodian of the patient one
copy of the recording free of charge. Recordings under this bill are admissible as
evidence in any civil or criminal action or proceeding related to any alleged act or
omission depicted in the recording.

Under this bill, a surgical patient may complete an advance request for
recording, which permits an individual who is of sound mind and over the age of 18
to request video recording for future surgical procedures. The individual may
complete an advance request for a single specific surgical procedure or for all future
surgical procedures to which this bill would apply. An advance request must be
completed voluntarily, and must be in writing and signed and dated in the presence
of a witness over the age of 18. The advance request may be revoked at any time.
DHS must promulgate any rules necessary for implementation of the advance
request process.

This bill provides that a health care provider who knowingly refuses to comply
with a patient request for recording is subject to a forfeiture of up to $25,000 for each
violation. A surgical facility that fails to provide a required notice of the option for
recording is subject to a forfeiture of up to $25,000 for each violation. Finally,
whoever intentionally conceals, cancels, defaces, obliterates, damages, or destroys
an advance request for recording without consent may be subject to a forfeiture of up
to $25,000 for each violation.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 50.373 of the statutes is created to read:

50.373 Video recording of surgical procedures. (1) DEFINITIONS. In this
section: |

(a) “General anesthesia” means a temporary status commonly produced by the
administration of certain intravenous drugs and inhaled gases that cause a patient

to be unconscious and unable to feel pain during a medical procedure.
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SECTION 1

(b) “Health care provider” means a person or entity described under s. 146.81
(1) (a) to (p) and includes any surgiéal facility under par. (d).

(¢) “Incapacitated” means unable to receive and evaluate information
effectively or to communicate decisions to such an extent that an individual lécks the
capacity to manage his or her health care decisions.

(d) “Surgical facility” means a hospital, as defined in s. 50.33 (2), an ambulatory
surgical center, as defined in 42 CFR 416.2, or any other place where a surgical
procedure is performed.

(e) “Surgical patient” means a patient who is scheduled to undergo a surgical
procedure.

(f) “Surgical procedure” means a surgical procedure for which a patient is under
general anesthesia.

(2) OPTION FOR RECORDING. (a) A surgical facility shall provide a surgical
patient the option to have the surgical facility or the surgical facility’s designee make
a color video recording, including both audio and video, of the patient’s surgical
procedure at the patient’s expense as described under sub. (10).

(b) 1. A surgical facility shall notify a surgical patient or, if the surgical patient
is incapacitated, a person authorized by the patient under s. 146.81 (5) of the option
to have a recording made under par. (a).

2. If the surgical patient is a minor child, the surgical facility shall notify the
minor child’s parent, guardian, or legal custodian of the optidn to have a recording
made under par. (a).

(3) ENTRY AND EXIT RECORDING. If a surgical patient requests to have his or her
surgical procedure recorded under sub. (2) (a), the surgical facility or its designee

shall also make a color video recording, including display of the time and date, of any



© 0w N o

10

11

12
13
14
15
16
17
18
19
20
21
22

23
24

25

2015 - 2016 Legislature -4 - LRB-1589/P4
SWB:wlj:wj

SECTION 1
entryway to or exit from the surgical suite in which the surgical procedure being
recorded is taking place, during the time from which the surgical suite is being
prepared for the surgery of the patient being recorded until that surgical patient
exits the suite. A surgical facility is not required to record audio in making the
recording under this subsection.

(4) EQUIPMENT AND TECHNICAL ASSISTANCE. A surgical facility shall have
available appropriate video recbrding equipment and technical assistance as
determined by the department in rules promulgated under sub. (8) to comply with
a surgical patient request for a recording of his or her surgical procedure.

(5) IncaraciTy. If a surgical patient is incapacitated, a person authorized by
the patient‘ under s. 146.81 (5) may request that a recording be made of the patient’s
surgical procedure under sub. (2) (a).

(6) MiNogs. Ifa surgicél patient is a minor child, a parent, guardian, or legal
custodian may request that a recording be made of the minor child’s surgical
procedure under sub. (2) (a).

(7) EXCEPTION FOR EMERGENCIES. (a) Notwithstanding sub. (2), a surgical
facility is not required to provide the option of a video recording under this section
if the health care provider determines in the exercise of his or her professional
judgment that either of the following is true:

1. Immediate surgery is necessary to avert death.

2. Other circumstances exist such that video recording would cause a delay that
would create a serious risk of substantial and irreversible impairment of one or more
of the surgical patient’s bodily functions.

(b) The health care provider shall inform the surgical patient, or the parent,

guardian, or legal custodian or person authorized by the patient under s. 146.81 (5),
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if applicable, of the medical indications supporting the health care provider’s
reasonable medical judgment that either of the emergency conditions under par. (a)
exists. |

(8) Rurks. (a) The department shall promulgate rules establishing standards
for video recording of surgical procedures and the use of video recording equipment
in the surgery‘ setting to ensure such recordings are professional and of sufficient
quality to accurately portray what takes place during a surgical procedure.

(b) The department shall promulgate rules establishing the fees under sub. (10)
(a) and any rules the department determines are necessary for implementation of
sub. (12).

(9) PRESERVATION AND DESTRUCTION. After the recording of a surgical procedure
under this section is complete, the surgical facility or its designee shall promptly do
all of the following:

(a) Preserve the recording as part of the surgical patient’s health care record,
which may include both a copy in the patient’s health care record and any electronic
backup of health care records kept in the normal course of business.

(b) Except as provided under par. (a), delete copies of the recording from the
recording device or any other electronic device, including any memory card or flash
drive.

(10) FEEs. (a) A surgical facility may charge a reasonable fee, as determined
by the department, for the surgical facility’s videography services provided under
this section and its storage of the recording of the surgical procedure.

(b) A surgical facility may charge fees as set forth in s. 146.83 (3f) for providing
copies from a surgical patient’s health care record of a recording under this section,

except that the surgical facility shall provide, upon request, one copy of any recording
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SECTION 1
taken under this section to a surgical patient, a person authorized by the surgical
patient under s. 146.81 (5), or a parent, guardian, or legal custodian of a minor
surgical patient free of charge.

(11) ADMISSIBILITY OF RECORDING. For purposes of admissibﬂity in a civil or
criminal action or proceeding, an audiovisual recording created under this section
is a patient health care record under s. 146.81 and shall be treated as other patient
health care records under ss. 908.03 (6m) and 909.02 (11). If certified by an
appropriate record custodian, recordings under this section shall be admissible as
evidence in any civil or criminal action or proceeding related to any alleged act or
omission depicted in the recording.

(12) ADVANCE REQUESTS FOR RECORDING. (a) Definition. In this subsection,
“principal” means an individual who executes an advance request for surgical
procedure recording instrument.

(b) Advance requests for recording. 1. An individual who is of sound mind and
has attained age 18 may voluntarily execute an advance request for surgical
procedure recording instrument. An individual for whom an adjudication of
incompetence and appointment of a guardian of the individual is in efféct in this state
is presumed not to be of sound mind for purposes of this subsection and for executing
an advance request for surgical procedure recording instrument.

2. -The desires of a principal who does not have incapacity supersede the effect
of his or her advance request for surgical procedure recording instrument at all
times.

3. The department shall prepare and provide copies of an advance request for
surgical procedure recording instrument and accompanying information for

distribution in quantities to health care professionals, hospitals and other surgical
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facilities, county clerks, and local bar associations and individually to private
persons. The department shall determine the form of the request form and
accompanying instructions. The department shall include on the form both an option
for requesting the recording of a specific single surgical procedure and an option for
requesting the recording of all future surgical procedures appropriate under this
section.

(¢c) Advance request for recording; execution. A valid advance request ’for
surgical procedure reéording shall be all of the following:

1. In writing.

2. Dated and signed by the principal or by an individual who has attained age
18, at the express direction and in the presence of the principal. |

3. Signed in the presence of a witness who is an individual who has attained
the age 18.

4. Voluntarily executed.

(d) Revocation. A principal may revoke his or her advance request for surgical

. procedure recording instrument at any time by doing any of the foilowing:

1. Canceling, defacing, obliterating, burning, tearing, or otherwise destroying
the advance request for surgical procedure recording instrument or directing
another in the presence of the principal to so destroy the advance request for surgical
procedure recording instrument.

2. Executing a statement, in writing, that is signed and dated by the principal,
expressing the principal’s intent to revoke the advs.mce‘request for surgical procedure
recording instrument.

3. Verbally expressing the desire to revoke the advance request for surgical

procedure recording instrument in the presence of a witness.
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1 4. Executing a subsequent advance request for surgical procedure recording
2 instrument that replaces an existing advance request for surgical procedure
3 recording instrument.
4 (13) PENALTIES. (a) Except as provided under sub. (7), a health care provider
5 who knowingly refuses to comply with a surgical patient request to have his or her
6 surgical procedure recorded may be subject to a forfeiture of not more than $25,000
7 for each violation.
8 (b) Except as provided under sub. (7), a surgical facility that fails to provide a
9 notice required under sub. (2) (b) may be subject to a forfeiture of not more than

10 $25,000 for each violation.

11 (¢) Whoever intentionally conceals, cancels, defaces, obliterates, damages, or
12 . destroys an advance request for surgical procedure recording instrument created
13 under sub. (12) without the consent of the principal for that instrument may be

14/ S subJ ect to a forfeiture of not more than $25,000 for each violation.
/‘ ”\,‘

16‘ o 146.81 (4) “Patient health care records” means all records related to the health

Lf\

% ,1 'SECTION 2. 146.81 (4) of the statutes is amended to read:

,‘4

17 of a patient prepared by or under the supervision of a health care provider; all video
18 recordings under s. 50.373 related to the surgical patient; and all records made by
19 an ambulance service provider, as defined in s. 256.01 (3), an emergency medical

20 technician, as defined in s. 256.01 (5), or a first responder, as defined in s. 256.01 (9),

21 in administering emergency care procedures to and handling and transporting sick,
22 disabled, or injured individuals. “Patient health care records” includes billing
23 statements and invoices for treatment or services provided by a health care provider

24 and includes health summary forms prepared under s. 302.388 (2). “Patient health

25 care records” does not include those records subject to s. 51.30, reports collected
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1 under s. 69.186, records of tests administered under s. 252.15 (5g) or (5j), 343.305,

2 938.296 (4) or (5) or 968.38 (4) or (5), records related to sales of pseudoephedrine

3 products, as deﬁned in 8. 961.01 (20c), that are maintained by pharmacies under s.
4 961.235, fetal monitor tracings, as defined under s. 146.817 (1), or a pupil’s physical
5 health records maintained by a school under s. 118.125.

6 SECTION 3. 146.83 (3f) (b) 3m. of the statutes is created to read:

7 146.83 (3f) (b) 3m. Except as provided in s. 50.373, for a copy of a video

8 - */“ recordmg of a surgical procedure, $35 per copy.

\/ %\ SECTION 4. Effective date.
10 (1) This act takes effect on the first day of the 13th month beginning after
11 publication.

12 ’ ' (END)

/“"”N”)
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(14) FORFEITURE PROCEDURE. (z:t)//’/I‘he department may directly assess
forfeitures provided for under sub. (13). If the department determines that a
forféiture should be assessed for a particular violation, the department shall send a
notice of assessment to the health care provider. The notice shall specify the amount
of the forfeiture assessed, the violation and the statute or rule alleged to have been
violated, and shall inform the hospital of the right to a hearing under par. (b).

(b) A health care provider may contest an assessment of a forfeiture by sending,
within 30 days after receipt of notice under par. (a), a written request for a hearing
under s. 227.44 to the division of hearings and appeals created under s. 15.103 (1).
The administrator of the division may designate a hearing examiner to preside over
the case and recommend a decision to the administrator under s. 227.46. The
decision of the administrator of the division shall be the final administrative
decision. The division shall commence the hearing within 60 days after receipt of the
request for a hearing and shall issue a final decision within 30 days after the close
of the hearing. Proceedings before the division are governed by ch. 227. In any
petition for judicial review of a decision by the division, the party, other than the
petitioner, who was in the proceeding before the division shall be the named
respondent. |

(c) All forfeitures shall be paid to the department within 30 days after receipt
of notice of assessment or, if the forfeiture is contested under par. (b), within 30 days
after receipt of the final decision after exhaustion of administrative review, unless

the final decision is appealed and the order is stayed by court order. The department
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shall remit all forfeitures paid to the secretary of administration for deposit in the
injured patients and families compensation fund under s. 655.27.

(d) The attorney general may bring an action in the name of the state to collect
any forfeiture imposed under sub. ( 1\3/;}if the forfeiture has not been paid following
the exhaustion of all administrative and judicial reviews. The only issue to be
contested in any such action shall be whether the forfeiture has been paid.

(END INSERT 8-14)
INSERT 9-8

SECTION 1. 655.27 (1g) of the statutes is created to read: /
v Vv
655.27 (1g) DEPOSIT OF FORFEITURES. Forfeitures paid under s. 50.373 (13) shall
v
be deposited in the fund under sub. (1).

(END INSERT 9-8)
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AN ACT to amend 146.81 (4); and to create 50.373, 146.83 (3f) (b) 3m. and 655.27

(1g) of the statutes; relating to: video recording of surgical procedures,

requiring the exercise of rule-making authority, and providing penalties.

Analysis by the Legislative Reference Bureau

This bill creates a requirement for surgical facilities to offer surgical patients
the option to have their surgical procedures videotaped. For purposes of this bill, a
surgical procedure is one for which a patient is given a general anesthetic. If a
patient makes a request to have a surgical procedure recorded, this bill requires that
the surgical facility, or its designee, record the surgical procedure with both audio
and color video, and record with color video any entryway to or exit from the surgical
suite during the time reserved for the surgery of the requesting patient, including
preparation time. If the surgical patient is incapacitated, the surgical facility is
required to provide a person authorized by the patient with notice of the option for
video recording, and that person may request that a recording be made. Similarly,
if the surgical patient is a minor, the surgical facility must notify a parent, guardian,
or legal custodian of the option for video recording and allow that person to make a
request for a recording on behalf of the minor. {Under the bill,in certain limited>
emergency circumstances, surgical facilities are not required to provide the option
of recording. L prpmITet

Video recordings of surgical procedures created under this bll@treated
as patient health care records and are subject to the same protections as other
medical records including all criminal and civil penalties for improper disclosure or

destruction. The bill specifies that, once a recording is complete, the surgical facility
T O\ alen odions @Ms\cucw\s *\Ok(ec\\uw)\' Mf\fo)v &N 2 cprdarno Wik NQMA and. o
Suvepcal Qoeidli tusk comipty N S Veguaak S0 \Onoy Ay CenYeniny ‘
VIR ol Anedop WA diine, N or o lnonnd L

Apre wsc Dinjeck.
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or its designee must preserve the recording as part of the patient’s health care record
but delete copies of the recording from the recording device and elsewhere. The
Department of Health Services (DHS) is required under this bill to promulgate rules
establishing standards relating to the recording equipment, the recording, and the
fees to be charged for completing the recording and for obtaining copies of the
recording. Upon request, the surgical facility must provide to the patient, person
authorized by the patient, or parent, guardian, or legal custodian of the patient one
copy of the recording free of charge. Recordings under this bill are admissible as
evidence in any civil or criminal action or proceeding related to any alleged act or
omission depicted in the recording. :

Under this bill, a surgical patient may complete an advance request for
recording, which permits an individual who is of sound mind and over the age of 18
to request video recording for future surgical procedures. The individual may
complete an advance request for a single specific surgical procedure or for all future
surgical procedures to which this bill would apply. An advance request must be
completed voluntarily, and must be in writing and signed and dated in the presence
of a witness over the age of 18. The advance request may be revoked at any time.
DHS must promulgate any rules necessary for implementation of the advance
request process.

This bill provides that a health care provider who knowingly refuses to comply
with a patient request for recording is subject to a forfeiture of up to $25,000 for each
violation. A surgical facility that fails to provide a required notice of the option for,

ék @rdmg is subject to a forfeiture of up to $25,000 for each violation.

77N

ever intentionally conceals, cancels, defaces, obliterates, damages, or destroys

advance request for recording without consent may be subject to a forfeiture of up

i i ; ' ; o AL, 200 CAN
to $25,000 for each violation. ‘ﬁ‘“, “QQ*,QL% gm pa»\wk.qum.& };{”X&Fﬁﬁgsm or &

For further information see the %fate fiscal estirilate, which Wﬂl be printegl as
an appendix to this bill. ~ conbiduiebict, PRAR TN NG ORSAER S alides o
PP ' e o Xeorized Undildue W%ﬁgm&%@f& ) en
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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SECTION 1. 50.373 of the statutes is created to read:

50.373 Video recording of surgical procedures. (1) DEFINITIONS. In this
section:

(a) “General anesthesia” means a temporary status commonly produced by the

administration of certain intravenous drugs and inhaled gases that cause a patient

S Ot ok~ W N

to be unconscious and unable to feel pain during a medical procedure.
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e

(b) “Health care provider” means a person or entity deécribed under s. 146.81
(1) (a) to (p) and includes any surgical facility under par. (d).

(¢) “Incapacitated” means unable to receive and evaluate information

3) effectively or to communicate decisions to such an extent that an individual lacks the

S
,5 O 55k Wnage his or her health care decisions.

@i\\ “Surgical facility” means a hospital, as defined in s. 50.33 (2), an ambulatory
surgical center, as defined in 42 CFR 416.2, or any other place where a surgical
procedure i 1s performed. |

6 “Surglcal patient” means a patient who is scheduled to undergo a surglcal
procedure./ D

é “Surgical procedure” means a surgical procedure for which a patient is under
general anesthesia.

(2) OPTION FOR RECORDING. (a) A surgical facility shall provide a surgical
patient the option to have the surgical facility or the surgical facility’s desi énee make

aud disploy ol Tl e
a color video recording, including both audio and Vlde(f of the patlent’s surgical
procedure at the patient’s expense as described under sub. (10).

(b) 1. A surgical facility shall notify a surgical patient or, if the surgical patient
is incapacitated, a person authorized by the patient under s. 146.81 (5) of the option
to have a recording made under par. (a). |

2. If the surgical patient is a minor child, the surgical facility shall notify the
minor child’s parent, guardian, or legal custodian of the opfion to have a récording
ade under par. (a).

(3) ENTRY AND EXIT RECORDING. If a surgfcal patient requests to have his or her

surgical procedure recorded under sub. (2) (a), the surgical facility or its designee

shall also make a color video recording, including display of the time and date, of any
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SECTION 1
entryway to or exit from the surgical suite in which the surgical procedure being
recorded is taking place, during the time from which the surgical suite is being
prepared for the surgery of the patient being recorded until that surgical patient
exits the suite. A surgical facility is not required to record audio in making the
recording under this subsection.

(4) EQUIPMENT AND TECHNICAL ASSISTANCE. A surgical facility shall have
available appropriate video recording equipment and technical assistance as
determined by the department in rules promulgated under sub. (8) to comply with
a surgical patient request for a recording of his or her surgical procedure.

(5) Incaracity. If a surgical patient is incapacitated, a person authorized by
the patient under s. 146.81 (5) may request that a recording be made of the patient’s
surgical procedure under sub. (2) (a).

(6) MiNors. If a surgical patient is a minor child, a parent, guardian, or legal
custodian may request that a recording be made of the minor child’s surgical
procedure under sub. (2) (a).

(7) EXCEPTION FOR EMERGENCIES. (a) Notwithstanding sub. (2), a surgical
facility is not required to provide the option of a video recording under this section
if the health care provider determines in the exercise of his or her professional
judgment that either of the following is true:

1. .Immediate surgery is necessary to avert death.

2. Other circumstances exist such that video recording would cause a delay that
would create a serious risk of substantial and irreversible impairment of one or more
of the surgical patient’s bodily functions.

(b) The health care provider shall inform the surgical patient, or the parent,

guardian, or legal custodian or person authorized by the patient under s. 146.81 (5),
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SECTION 1

if applicable, of the medical indications supporting the health care provider’s
reasonable medical judgment that either of the emergency conditions under par. (a)
exists.

(8) RuLes. (a) The department shall promulgate rules establishing standards
for video recording of surgical procedures and the use of video recording equipment
in the surgery setting to ensure such recordings are professional and of sufficient
quality to accurately portray what takes place during a surgical procedure.

(b) The department shall promulgate rules establishing the fees under sub. (10)
(a) and any rules the department determines are necessary for implementation of
sub. (12).

(9) PRESERVATION AND DESTRUCTION. After the recording of a surgical procedure
under this section is complete, the surgical facility or its designee shall promptly do
all of the following:

(a) Preserve the recording as part of the surgical patient’s health care record,
which may include both a copy in the patient’s health care record and any electronic
backup of health care records kept in the normal course of business.

(b) Except as provided under par. (a), delete copies of the recording from the |
recording device or any other electronic device, including any memory card or flash
drive.

(10) FeEs. (a) A surgical facility may charge a reasonable fee, as determined
by the department, for the surgical facility’s videography services provided under
this section and its storage of the recording of the surgical procedure.

(b) A surgical facility may charge fees as set forth in s. 146.83 (3f) for providing
copies from a surgical patient’s health care record of a recording under this section,

except that the surgical facility shall provide, upon request, one copy of any recording
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SECTION 1
takén under this section to a surgical patient, a person authorized by the surgical
patient under s. 146.81 (5), or a parent, guardian, or legal custodian of a minor
surgical patient free of charge.

(11) ADMISSIBILITY OF RECORDING. For purposes of admissibility in a civil dr
criminal action or proceeding, an audiovisual recording created under this section
is a patient health care record under s. 146.81 and shall be treated as other patient

health care records under ss. 908.03 (6m) and 909.02 (11). If certified by an

appropriate record custodian, recordings under this section shall be admissible as

evidence in any civil or criminalvaction or proceeding related to any alleged act or
omission depicted in the recording.

(12) ADVANCE REQUESTS FOR RECORDING. (a) Definition. In this subsection,
“principal” means an individual who executes an advance request for surgical
procedure recording instrument.

(b) Advance requests for recording. 1. An individual who is of sound mind and
has attained age 18 may voluntarily execute an advance request for surgical
procedure recording instrument. An individual for whom an adjudication of
incompetence and appointment of a guardian of the individual is in effect in this state
is presumed not to be of sound mind for purposes of this subsection and for executing
an advance request for surgical procedure recording instrument.

2. The desires of a principal who does not have incapacity supersede the effect
of his or her advance request for surgical procedure recording instrument at all
times.

3. The department shall prepare and provide copies of an advance request for
surgical procedure recording instrument and accompanying information for

distribution in quantities to health care professionals, hospitals and other surgical
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facilities, county clerks, and local bar associations and individually to private
persons. The department shall determine the form of the request form and
accompanying instructions. The department shall include on the form both an option
for requesting the recording of a specific single surgical procedure and an option for
requestinmgwj;he recording of all future surgical procedures appropriate under this
section.&ﬁﬂ};ﬂjﬁ]

(¢c) Advance request for recording; execution. A valid advance request for
surgical procedure recording shall be all of the following:

1. In writing.

2. Dated and signed by the principal or by an individual who has attained age
18, at the express direction and in the presence of the principal.

3. Signed in the presence of a witness who is an individual who has attained
the age 18.

4. Voluntarily executed.

(d) Revocation. A principal may revoke his or her advance request for surgical
procedure recording instrument at any time by doing any of the following:

1. Canceling, defacing, obliterating, burning, tearing, or otherwise destroying
the advance request for surgical procedure recording instrument or directing
another in the presence of the principal to so destroy the advance request for surgical
procedure recording instrument.

2. Executing a statement, in writing, that is signed and dated by the principal,
expressing the principal’s intent to revoke the advance request for surgical procedure
recording instrument.

3. Verbaﬂy expressing the desire to revoke the advance request for surgical

procedure recording instrument in the presence of a witness.
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SECTION 1
1 4. Executing a subsequent advance request for surgical procedure recording
2 instrument that replaces an existing advaﬁce request for surgical procedure
3 recording instrument.
4 (13) PeNALTIES. (a) Except as provided under sub. (7), a health care provider
5 who knowingly refuses to comply with a surgical patient request to have his or her
6 surgical procedure recorded may be subject to a forfeiture of not more than $25,000
7 for each violation.
8 (b) Except as provided under sub. (7), a surgical facility that fails to provide a
9 notice required under sub. (2) (b) may be subject to a forfeiture of not more than

10 $25,000 for each violation.

11 (c) Whoever intentionally conceals, cancels, defaces, obliterates, damages, or
12 destroys an advance request for surgical procedure recordingbinstrument created
13 under sub. (12) without the consent of the principal for that instrument may be

subject to a forfeiture of not more than $25,000 for each violation.

o

(14) FORFEITURE PROCEDURE. (a) The department may directly assess

- 16 forfeitures provided for under su‘b. (13). If the department determines that a
17 forfeiture should be assessed for a particular violation, the department shall send a

" 18 notice of assessment to the health care provider. The notice shall specify the amount
19 of the forfeiture assessed, the violation and the statute or rule alleged to have been

20 violated, and shall inform the hospital of the right to a hearing under par. (b).

21 (b) A health care provider may contest an assessment of a forfeiture by sending,
22 within 30 days after receipt of notice under par. (a), a written request for a hearing
23 under s. 227.44 to the division of hearings and appeals created under s. 1(5.103 (D).
24 The administrator of the division may designate a hearing examiner to preside over

25 the case and recommend a decision to the administrator under s. 227.46. The



© W = O A~ W N

e S = S = S S G VY
Ot =~ W N = O

16
17
18
19
20
21
22
23
24
25

2015 - 2016 Legislature -9 - S&%?gl}zi?ﬁi

SECTION 1

decision of the administrator of the division shall be the final administrative
decision. The division shall commence the hearing within 60 days after receipt of the
request for a hearing and shall issue a final decision within 30 days after the close
of the hearing. Proceedings before the division are governed by ch. 227. In any
petition for judicial review of a decision by the division, the party, other than the

petitioner, who was in the proceeding before the division shall be the named

“respondent.

(c) All forfeitures shall be paid to the department within 30 days after receipt
of notice of assessment or, if the forfeiture is contested under par. (b), within 30 days
after receipt of the final decision after exhaustion of administrative review, unless
the final decision is appealed and the order is stayed by court order. The department
shall remit all forfeitures paid to the secretary of administration for deposit in the
injured patients and families compensation fund under s. 655.27.

(d) The attorney general may bring an action in the name of the state to collect
any forfeiture imposed under sub. (13) if the forfeiture has not been paid following
the exhaustion of all administrative and judicial reviews. The only issue to be
contested in any such action shall be whether the forfeiture has been paid.

SECTION 2; 146.81 (4) of the statutes is amended to read:

146.81 (4) “Patient health care records” means all records related to the health
of a patient prepared by or under the supervision of a health care provider; all video
recordings under s. 50.373 related to the surgical patient; and all records made by
an ambulance service provider, as defined in s. 256.01 (3), an emergency medical
technician, as defined in s. 256.01 (5), or a first responder, as defined in s. 256.01 (9),
in administering emergency care procedures to and handling and transporting sick,

disabled, or injured individuals. “Patient health care records” includes billing
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SECTION 2

statements and invoices for treatment or services provided by a health care provider

and includes health summary forms prepared under s. 302.388 (2). “Patient health

- care records” does not include those records subject to s. 51.80, reports collected

under s. 69.186, records of tests administered under s. 252.15 (5g) or (5j), 343.305,
938.296 (4) or (5) or 968.38 (4) or (5), records related to sales of pseudoephedrine
products, as defined in s. 961.01 (20c), that are maintained by pharmacies under s.
961.235, fetal monitor tracings, as defined under s. 146.817 (1), or a pupil’s physical
health records maintained by a school under s. 118.125.

SECTION 3. 146.83 (3f) (b) 3m. of the statutes is created to read:

146.83 (3f) (b) 3m. Except as provided in s. 50.373, for a copy of a video
recording of a surgical procedure, $35 per copy.

SECTION 4. 655.27 (1g) of the statutes is created to read:

655.27 (1g) DEPOSIT OF FORFEITURES. Forfeitures péid under s. 50.373 (13) shall
be deposited in the fund under sub. (1).

SEcTION 5. Effective date.

(1) This act takes effect on the first day of the 13th month beginning after
publication.

(END)
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o

(d) “Patient health care records” éhall havg the meaning given in s. 146.81 (4).

(END INSERT 3-5) 9\ 2/\
A S

INSERT 3-22
WAU 5. \% St(s;)

(c) A physician who is scheduled to parti€ipdte as a physician in a surgical
patient’s surgical procedure may request that the procedure be video recorded under
the procedures described in this subsection. he surgical facility shall comply with
the physician’s request if all of the following are/true:

1. The requesting physician has informed the patient or, if applicable, a parent,

guardian, legal custodian, or a person authorized by the patlent of the physician’s

Video
request fox;/;;:ordmg and the reason the physigian has requested that recording.

2. The surgical patient, or if applicable, the parent, guardian, legal custodian,

or person authorized by the patientsdoes ngt object to the video recording.
v

(d) Ifa physmlan requests jfldeo ecording -’;nder par. (c), the surgical
e Gption [

facility may not charge the surgical patient any fees under sub. (10) (a).

Ay s
le, parent guardlan legal custodlan or
)A

person authorized by the patien Who exercises the opt1on for recordmg undm

(e) A surgical patient, or if ap

@ may not disclose, unless the physwlan or physwlans involved waive
confidentiality, the content of a video recording created under this section except to
health care providers providing care to the surgical patient, to immediate family
membefs or a person authorized by the patient under s. 146.(81 (5), or to an attorney
oi' an attorney’s staff for the purpose of obtaining legal advice. Iflegal action is taken,

the surgical patient may disclose the VldeO recordmg to add1t10nal individuals if

necessary for the case, but it -Tb// 11ed under seal if permitted. In all other
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1 respects, recordings under this section shall be treated as patient health care

2 records.

%
\]W) Y‘)(B &\ (END INSERT 3-22)
i
(

) |
3 \Mﬁ The departmeﬁt shall also include on the form a statement to the effect that a

Curgirel

Video o
4 principal who exermsés the option forﬁcordmg either a s1ngl<i(£)roce ure or all future
’

5 surgical procedures agrees that, unless the physician or physicians involved waive

, INSERT 7-6

6 confidentiality, a video r%acording created under this setion is confidential and the
7 principal or, if applicaf)le, a parent, guardian, gal custodian, or person
8  authorized by a patiel}#z may @@?ﬁcj&s—/’\eiﬂzo health care providers providing
9 care to the principal, to immediate family members or a person authorized by thé
10 patj,egt under s. 1{16 81 (5), or to an attorney or an attorney’s staff for the purpose of
11 obtaining legal advic -Qﬁ legal action is taken, the principal may disclose the video
12 recording to additional individuals if necessary for the case, but it @ be filed

A oun @ W ya Viwys )

J
(END INSERT 7-6)

13 under seal if permitted.

INSERT 8-14

14 (d) A surgical patient, parent, guardian, legai custodian or person authorized

15 by a patlent under s. 146.81 (5) who knowmgly violates sub. (2) (e)|by dlsclosmg a|

16 LVldeO recordmg taken under thlS sectlon to a person not aﬁthomzed under sub. (2) (e)

17 may be subJect to a forfelture of not more than $25, OOO for each Vlolatlon

= (END INSERT 8-14)
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