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Malaise, Gordon

I AR —
From: Wadd, Jay
Sent: ' Wednesday, January 07, 2015 10:46 AM
To: Malaise, Gordon
Subject: Drafting Request: Re-draft 2013 SB-143

Hi, Gordon,
Would you please redraft 2013 SB-143 for introduction in the Senate:

http://docs.legis.wisconsin.gov/2013/related/proposals/sb143.pdf

| realize this is late notice but I'm hoping | can get it back as soon as possible given that it's a redraft from last session.
thanks,

lay

Jay Wadd

Office of Senator Dave Hansen
608-266-5670
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2013 SENATE BILL 143

April 17, 2013 - Introduced by Senators HANSEN, LEHMAN, HARRIS, VINEHOUT,
WIRCH, LASSA, SHILLING, CARPENTER, MILLER, L. TAYLOR, RisSER, C. LARSON, T
CuLLEN, ERPENBACH and JAUCH, cosponsored by Representatives SINICKI,
Kan1, BARCA, BARNES, BERCEAU, BERNARD SCHABER, BEWLEY, BILLINGS, CLARK,
Danou, DoyLE, GENRICH, GOYKE, HEBL, HESSELBEIN, HINTZ, HULSEY, JOHNSON,
JORGENSEN, KESSLER, KoOLSTE, MasoN, MILROY, OHNSTAD, PAscH, POPE,
RicuArDS, RIEMER, RINGHAND, SARGENT, SHANKLAND, SMITH, C. TAYLOR,
VRUWINK, WACHS, WRIGHT, YOUNG, ZAMARRIPA and ZEPNICK. Referred to
Committee on Judiciary and Labor.

AN ACT to amend 111.39 (4) (d) and 814.04 (intro.); and fo create 111.39 (5) (d),
111.397 and 893.995 of the statutes; relating to: authorizing the circuit court
to order a person who engages in discrimination in employment, unfair honesty

testing, or unfair genetic testing to pay compensatory and punitive damages.

Analysis by the Legislative Reference Bureau

Under the current fair employment law, a person alleging discrimination in
employment or unfair honesty or genetic testing may file a complaint with the
Department of Workforce Development (DWD) seeking action that will effectuate
the purpose of the fair employment law, including reinstating the employee,
providing back pay, and paying costs and attorney fees. The fair employment law,
however, does not authorize DWD to award compensatory or punitive damages to a
complainant.

This bill permits DWD or a person who has been discriminated against or
subjected to unfair honesty or genetic testing to bring an action in circuit court to
recover compensatory and punitive damages caused by the act of discrimination or
unfair honesty or genetic testing after the completion of all administrative
proceedings before DWD and the Labor and Industry Review Commission
concerning the violation. Those damages are in addition to any back pay or other
amounts awarded in the administrative proceeding. The bill, however, does not
permit an action for damages to be brought against any local governmental unit or
against any employer employing fewer than 15 individuals.
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Under the bill, if the circuit court finds that a defendant has committed an act
of discrimination or unfair honesty or genetic testing, the circuit court must order the
defendant to pay to the person discriminated against compensatory and punitive
damages in an amount that the circuit court finds appropriate, subJect to the
following limitations:

1. If the defendant employs 100 or fewer employees, $50,000.

2. If the defendant employs more than 100 but fewer than 201/ employees
$100,000.

3. If the defendant employs more than 200 but fewer than 501‘employees
$200,000. |

4. If the defendant employs more than 500 employees, $300,000. |

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

i

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 111.39 (4) (d) of the statutes is amended to read:

111.39 (4) (d) The department shall serve a certified copy of the findings and
order on the respondent, the order to have the same force as other orders of the
department and be enforced as provided in s. 103.005. Any person aggrleved by
noncompliance with the order may have the order enforced spec1flca11y by suit in
equity. If the examiner finds that the respondent has not engaged in d1scr1m1nat10n,
unfair honesty testing, or unfair genetic testing as alleged in the cornplaint, the
department shall serve a certified copy of the examiner’s finciings on the
complainant, together with an order dismiesing the complaint. Ifthe er(aminer finds
that the respondent has engaged in discrimination, unfair honesty testing, or unfair
genetic testing as alleged in the complaint, the department shall serve a certified
copy of the examiner’s findings on the complainant, together with a notice advising
the complainant that after the completion of all administrative proceedings under
this section he or she may bring an action as provided in s. 111.397 ‘5 1) (a) to recover
compensatory and punitive damages as provided in s. 111.397 ié) (a) and advising the
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SENATE BILL 143 ‘ j ~ SEcTION 1

complainant of the time under s. 111.397 (1) (b) Witiiin which the ection must be

commenced or be barred.

SEcTION 2. 111.39 (5) (d) of the statutes is created to read: |

111.39 (5) (d) If the commission affirms a flndlng that the respondent has
engaged in discrimination, unfair honesty testing, or unfalr genetlc testing as
alleged in the complaint, the commission shall serve a certlfied copy of the
commission’s decision on the complainant, together with a notice advising the
complainant that after the completion of all administrative proceedings under this
section he or she may bring an action as provided in s. 111.397 (1): (a) to recover
compensatory and punitive damages as provided in s. 111.397 (2) (a) aind advising the
complainant of the time under s. 111.397 (1) (b) within which the ection must be
commenced or be barred.

SECTION 3. 111.397 of the statutes is created to read: %

111.397 Civil action. (1) (a) Except as provided in this paragraph, after the
completion of all administrative proceedings under s. 111.39 concerning a violation
of s. 111.321, 111.37, or 111.372, the department or a person discriminated against
or subjected to unfair honesty testing or unfair genetic testing may bring an action
in circuit court against any employer, labor organization, or employment agency that
engaged in that discrimination, unfair honesty testing, or nnfair genetic testing to
recover compensatory and punitive damages caused by the violation, plus
reasonable costs and attorney fees incurred in the action. Those damages are in
addition to any back pay or other amounts awarded under s. 111.39. The department
or a person discriminated against or subjected to unfair honesty testing or unfair
genetic testing may not bring an action under this paragraph ageinst any local

governmental unit, as defined in s. 19.42 (7u), or against any employer, labor
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SENATE BILL 143 SECTION 3
organization, or employment agency employing fewer than 15 individuals for each
working day in each of 20 or more calendar weeks in the currént or preceding year.

(b) An action under par. (a) shall be commenced within 60 days after the date
on which a copy of the final decision under s. 111.39 (4) (d) is mailed to the 1a$t—known
address of the complainant or, if that decisipn is reviewed by the commission, within
60 days after the date on which a copy of the final decision under s. 111.39 (5) (d) is
mailed to the last-known address of the complainant, or be barred.

(c) If a petition for judicial review of the findings and order of the commission
concerning the same violation as the violation giving rise to the action under par. (a)
is filed, the court shall consolidate the proceeding for judicial review and the action
under par. (a).

(2) (a) Subject to pars. (b) and (c), in an action under sub. (1) (a), the circuit court
shall order the defendant to pay to the person discrimina;ted against or subjected to
unfair honesty testing or unfair genetic testing compensatory damages and punitive
damages under s. 895.043, in an amount that the circuit court or‘ jury finds
appropriate, plus reasonable costs and attorney fees incurred in the action. Those
damages are in addition to any back pay or other amounts awarded under s. 111.39.
The sum of the amount of compensatory damages for future economic losses and for
pain and suffering, emotional distress, mental anguish, loss of enjoyment of life, and
other noneconomic losses and the amount of pﬁnitive damages that a circuit court
may order may not exceed the following:

1. In the case of a defendant that employs 100 or fewer employees for each

working day in each of 20 or more calendar weeks in the current or preceding year,

$50,000.
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2. In the case of a defendant that employs more than 100 but fewer than 201
employees for each working day in each of 20 or more calendar weeks in the current
or preceding year, $100,000.

3. In the case of a defe;ldant that?emplbys more than 200 but fewer than 501
employees for each working day in each of 20 or more calendar weeks in the current
or precedi.ng year, $200,000. |

4. In the case of a defendant that: employs more than 500 employees for each
working day in each of 20 or more calehdar weeks in the current or preceding year,
$300,000.

(b) If the circuit court orders any payment under par. (a) because of a violation
of s. 111.321, 111.37, or 111.372 by an individual employed by an employer, the
employer of that individual is liable for the payment.

(¢) 1. In this paragraph, “consumer price index” means the average of the
consumer price index for all urban consumers, U.S. city average, as determined by
the bureau of labor statistics of the US department of labor.

2. Except as provided in this subdivision, begihning on July 1, 2014, and on
each July 1 after that, the department shall adjust the amounts specified in par. (a)
1., 2., 3., and 4. by calculating the percentage difference between the consumer price
index for the 12-month period ending on December 31 of the preceding year and the
consumer price index for the 12-month period ending on December 31 of the year
before the preceding year and adjusting thosg amounts by that percentage
difference. The department shall publish the adjusted amounts calculated under
this subdivision in the Wisconsin Administrative Register, and the adjusted amounts
shall apply to actions commenced under sub. (1) (a) beginning on July 1 of the year

of publication. This subdivision does not apply if the consumer price index for the
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12-month period ending on December 31 of the preceding year did not increase over
the consumer price index for the 12-month period ending on December 31 of the year
before the preceding year. |

SECTION 4. 814.04 (intro.) of the statutes is amended to read:

814.04 Items of costs. (intro.) Except as provided in ss. 93.20, 160.195 (5bm)
(b), 100.30 (5m), 106.50 (6) (i) and (6m) (a), 111;397 (2) (a), 115.80 (9), 767.553 (4) (d),
769.313, 802.05, 814.245, 895.035 (4), 895.044, 895.443 (3), 895.444 (2), 895.445 (3),
895.446 (3), 895.506, 943.212 (2) (b), 943.245 (2) (d), 943.51 (2) (b), and 995.10 (3),
when allowed costs shall be as follows: |

SECTION 5. 893.995 of the statutes is created to read:

893.995 Employment discrimination; civil remedies. Any civil action
arising under s. 111.397 is subject to the limitations of s. 111.397 (1) (b).

SEcTION 6. Initial applicability.

(1) EMPLOYMENT DISCRIMINATION DAMAGES. This act first applies to acts of
employment discrimination, unfair honesty testing, br unfair genetic testing
committed on the effective date of this subsection.

(END)
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1 AN ACT to amend 111.39 (4) (d) and 814.04 (intro.); and fo create 111.39 (5) (d),

2 111.397 and 893.995 of the statutes; relating to: authorizing the circuit court
3 to order a person who engages in discrimination in employment, unfair honesty
4 ~ testing, or unfair genetic testing to pay compensatory and punitive damages.

Analysis by the Legislative Reference Bureau

Under the current fair employment law, a person alleging discrimination in
employment or unfair honesty or genetic testing may file a complaint with the
Department of Workforce Development (DWD) seeking action that will effectuate
the purpose of the fair employment law, including reinstating the employee,
providing back pay, and paying costs and attorney fees. The fair employment law,
however, does not authorize DWD to award compensatory or punitive damages to a
complainant.

This bill permits DWD or a person who is alleged or was found to have been
discriminated against or subjected to unfair honesty or genetic testing to bring an
action in circuit court to recover compensatory and punitive damages caused by the
act of discrimination or unfair honesty or genetic testing after the completion of all
administrative proceedings before DWD and the Labor and Industry Review
Commission concerning the violation. Those damages are in addition to any back
pay or other amounts awarded in the administrative proceeding. The bill, however,
does not permit an action for damages to be brought against any local governmental
unit or against any employer employing fewer than 15 individuals.
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Under the bill, if the circuit court finds that a defendant has committed an act
of discrimination or unfair honesty or genetic testing, the circuit court must order the
defendant to pay to the person discriminated against compensatory and punitive
damages in an amount that the circuit court finds appropriate, subject to the
following limitations:

1. If the defendant employs 100 or fewer employees, $50,000.

2. If the defendant employs more than 100 but fewer than 201 employees,
$100,000. .

3. If the defendant employs more than 200 but fewer than 501 employees,
$200,000.

4. If the defendant employs more than 500 employees, $300,000.

The bill requires DWD to annually revise these amounts based upon the change
in the consumer price index in the previous year, if any positive change has occurred.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTIiON 1. 111.39 (4) (d) of the statutes is amended to read:

111.39 (4) (d) The department shall serve a certified copy of the ﬁndings and
order on the respondent, the order to have the same force as other orders of the
department and be enforced as provided in s. 103.005. The department shall also
serve a certified copy of the findings and order on the complainant, together with a
notice advising the complainant about the right to seek, and the time for seeking,
review by the commission under sub. (5); about the right to bring, and the time for
bringing, an action for judicial review under s. 111.395; and about the right to bring,
and the time for bringing, an action under s. 111.397 (1) (a). Any person aggrieved

by noncompliance with the order may have the order enforced specifically by suit in
equity. If the examiner finds that the respondent has not engaged in discrimination,

unfair honesty testing, or unfair genetic testing as alleged in the complaint, the

department-shall-serve-a—certified copy of the examiner’s findings served on the
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complainant;—tegether—with shall be accompanied by an order dismissing the

complaint.

SECTION 2. 111.39 (5) (d) of the statutes is crevated to read:

111.39 (5) (d) The commission shall serve a certified copy of the commissioﬂn’s
decision on the complainant, together with a notice advising the complainant about
the right to bring, and the time for bringing, an action for judicial review under s.
111.395 and about the right to bring, and the time for bringing, an action under s.
111.397 (1) (a).

SECTION 3. 111.397 of the statutes is created to read:

111.397 Civil action. (1) (a) Except as‘ provided in this paragraph, after the
completion of all administrative proceedings under s. 111.39 concerning a violation
of s. 111.321, 111.37, or 111.372, the department or a person alléged or found to have
been discriminated against or subjected to unfair honesfy testing or unfair genetic
testing may bring an action in circuit court against any employer, labor organization,
or employment agency that is alleged or found to have engaged in that
discrimination, unfair honesty testing, or unfair genetic testing to recover
compensatory and punitive damages caused by the violation, plus reasonable costs
and attorney fees incurred in the action. Those damages are in addition to any back
pay or other amounts awarded under s. 111.39 or 111.395. The department or a
person alleged or found to have been discriminated against or subjected to unfair
honesty testing or unfair genetic testing may not bring an action under this
paragraph against any local governmental unit, as defined in s. 19.42 (7u), or against
any employer, labor organization, or employment agency employing fewer than 15
individuals for each working day in each of 20 or more calendar weeks in the current

or preceding year.
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(b) An action under par. (a) shall be commenced within 60 days after the date

on which a copy of the final decision under s. 111.39 (4) (d) is mailed to the last—-known

address: ;)f the complainant or, if that decisjon is reviewed by the commission, within

60 days after the date on which a copy of the final decision under s. 111.39 (5) (d) is
mailed to the last—-known address of the complainant, or be barred.

(c) If a petition for judicial review of the findings and order of the commission
concerning the same violation as the \}iolation giving rise to the action under par. (a)
is filed, the court shall consolidate the proceeding for judicial review and the action
under par. (a).

(2) (a) Subject to pars. (b) and (¢), in an action under sub. (1) (a), if the circuit
court finds that discrimination, unfair honesty testing, or unfair genetic testing has
occurred, or if such a finding has been made by an examiner or the commission and
not been further appealed, the court shall order the defendant to pay to the person
discriminated against or subjected to unfair honesty testing or unfair genetic testing
compensatory damages and punitive damages under s. 895.043, in an amount that
the circuit court or jury finds appropriate, plus reasonable costs and attorney fees
incurred in the action. Those damages are in addition to any back pay or other
amounts awarded under s. 111.39 or 111.395. The sum of the amount of
compensatory damages for future economic losses and for pain and suffering,
emotional distress, mental anguish, loss of enjoyment of life, and other noneconomic
losses and the amount of punitive damages that a circuit court may order may not
exceed the following:

1. In the case of a defendant that employs 100 or fewer employees for each

working day in each of 20 or more calendar weeks in the current or preceding year,

$50,000.
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2. In the case of a defendant that employs more than 100 but fewer than 201
employees for each working day in each of 20 or more calendar weeks in the current
or preceding year, $100,000.

3. In the case of a defendant that employs more than 200 but fewer than 501
employees for each working day in each of 20 or more calendar weeks in the current
or preceding year, $200,000.

4. In the case of a defendant that employs more than 500 employees for each
working day in each of 20 or more calendar weeks in the current or preceding year,
$300,000.

(b) Ifthe circuit court orders any payment under par. (a) because of a violation
of s. 111.321, 111.37, or 111.372 by an individual employed by an employer, the
employer of that individual is liable for the payment. |

(c) 1. In this paragraph, “consumer price index” means the average of the
consumer price index for all urban consumers, U.S. city average, as determined by
the bureau of labor statistics of the federal department of labor.

2. Except as provided in this subdivision, beginning on July 1, 2016, and on
each July 1 after that, the department shall adjust the amounts specified in par. (a)
1., 2, 3., and 4. by calculating the percentage difference between the consumer price
index for the 12-month period ending on December 31 of the preceding year and the
consumer price index for the 12-month period ending on December 31 of the year
before the preceding year and adjusting those amounts by that percentage
difference. The department shall publish the adjusted amounts calculated under
this subdivision in the Wisconsin Administrative Register, and the adjusted amounts
shall apply to actions commenced under sub. (1) (a) beginning on July 1 of the year

of publication. This subdivision does not apply if the consumer price index for the
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12—-month period ending on December 31 of the preceding year did not increase over
the consumer price index for the 12-month period ending on December 31 of the year
before the preceding year.

SECTION 4. 814.04 (intro.) of the statutes is amended to read:

814.04 Items of costs. (intro.) Except as provided in ss. 93.20, 100.195 (5m)
(b), 100.30 (5m), 106.50 (6) (i) and (6m) (a), 111.397 (2) (a), 115.80 (9), 767.553 (4) (d),
769.313, 802.05, 814.245, 895.035 (4), 895.044, 895.443 (3), 895.444 (2), 895.445 (3),
895.446 (3), 895.506, 943.212 (2) (b), 943.245 (2) (d), 943.51 (2) (b), and 995.10 (3),
when allowed costs shall be as follows:

SECTION 5. 893.995 of the statutes is created to read:

893.995 Employment discrimination; civil remedies. Any civil action
ariéing under s. 111.3975 is subject to the limitations of s. 111.397 (1) (b).

SECTION 6. Initial applicability.

(1) EMPLOYMENT DISCRIMINATION DAMAGES. This act first applies to acts of
employment discrimination, unfair honesty testing, or unfair genetic testing
committed on the effective date of this subsection.

(END)
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Jay:

I will be sharing the area of employment law this session with Gordon Malaise. As
such, I have handled this redraft of 2013 SB 143. However, I made a number of
modifications to last session’s bill. Let me know if any of these changes is not desirable:

1. T advanced the date in the bill by two years to account for the new session.

2. I clarified that an action for compensatory and punitive damages could be brought
regardless of whether the hearing examiner and the Labor and Industry Review
Commission (LIRC) had both found that discrimination had occurred. The prior
language suggested that an action for compensatory and punitive damages could only
be brought if a hearing examiner had found discrimination and LIRC had affirmed that
finding, which may not always be the case for cases in which there is ultimately a
finding of discrimination. (In some cases, LIRC may be reversing or modifying a
hearing examiner’s decision, while in other cases, a court finding discrimination may
be reversing LIRC’s finding of no discrimination.) Let me know if these changes do not
reflect the intent.

I also added a sentence to the analysis to reflect the fact that the dollar amounts are
revised every year based on the change in the consumer price index.

If you have any questions, please let me know.

Michael Duchek

Legislative Attorney

Phone: (608) 266-0130

E-mail: michael.duchek@legis.wisconsin.gov
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January 7, 2015

Jay:

I will be sharing the area of employment law this session with Gordon Malaise. As
- such, I have handled this redraft of 2013 SB 143. However, I made a number of
modifications to last session’s bill. Let me know if any of these changes is not desirable:

1. T advanced the date in the bill by two years to account for the new session.

2. I clarified that an action for compensatory and punitive damages could be brought
regardless of whether the hearing examiner and the Labor and Industry Review
Commission (LIRC) had both found that discrimination had occurred. The prior
language suggested that an action for compensatory and punitive damages could only
be brought if a hearing examiner had found discrimination and LIRC had affirmed that
finding, which may not always be the case for cases in which there is ultimately a
finding of discrimination. (In some cases, LIRC may be reversing or modifying a
hearing examiner’s decision, while in other cases, a court finding discrimination may
be reversing LIRC’s finding of no discrimination.) Let me know if these changes do not
reflect the intent.

I also added a sentence to the analysis to reflect the fact that the dollar amounts are
revised every year based on the change in the consumer price index.

If you have any questions, please let me know.

Michael Duchek

Legislative Attorney

Phone: (608) 266-0130

E-mail: michael.duchek@legis.wisconsin.gov



Parisi, Lori

From: Wagnitz, John

Sent: Tuesday, January 27, 2015 9:47 AM
To: LRB.Legal
Subject: Draft Review: LRB -1142/1 Topic: Compensatory and punitive damages for employment

discrimination

Please Jacket LRB -1142/1 for the SENATE.
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1 L AN ACT to /ftmend 111.39 (4) (d) and 814.04 (intro. ) and to create 111.39 (5) (d),
2 111 397 Aand 893.995 of the statutes; relating to: authorizing the circuit court
3 to order a person who engages in discrimination in employment, unfair honesty
4 testing, or unfair genetic testing to pay compensatory and punitive damages.

Analysis by the Legislative Reference Bureau

Under the current fair employment law, a person alleging discrimination in
employment or unfair honesty or genetic testing may file a complaint with the
Department of Workforce Development (DWD) seeking action that will effectuate
the purpose of the fair employment law, including reinstating the employee,
providing back pay, and paying costs and attorney fees. The fair employment law,
however, does not authorize DWD to award compensatory or punitive damages to a
complainant.

This bill permits DWD or a person who is alleged or was found to have been
discriminated against or subjected to unfair honesty or genetic testing to bring an
action in circuit court to recover compensatory and punitive damages caused by the
act of discrimination or unfair honesty or genetic testing@after the comElgls}wgn of a

cadministrative proceedmgs before DWD and the Labor and Industry “Rév1gzvj
“Commission concerning the Vlola)tiﬂ>Those damages are in addition to any back

pay or-other amounts awarded in the Administrative proceeding. The bill, however,
does not permit an action for damages to be brought against any local governmental
unit or against any employer emplaying fewer than 15 individuals.
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Under the bill, if the circuit court finds that a defendant has committed an act
of discrimination or unfair honesty or genetic testing, the circuit court must order the
defendant to pay to the person discriminated against compensatory and punitive
damages in an amount that the circuit court finds appropriate, subject to the
following limitations:

1. If the defendant employs 100 or fewer employees, $50,000.

2. If the defendant employs more than 100 but fewer than 201 employees,
$100,000.

3. If the defendant employs more than 200 but fewer than 501 employees,
$200,000.

4. If the defendant employs more than 500 employees, $300,000.

The bill requires DWD to annually revise these amounts based upon the change
in the consumer price index in the previous year, if any positive change has occurred.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 111.39 (4) (d) of the statutes is amended to read:
111.39 (4) (d) The department shall serve a certified copy of the findings and
order on the respondent, the order to have the same force as other orders of the

department and be enforced as provided in s. 103.005. The department shall also

serve a certified copy of the findings and order on the complainant, together with a
notice advising the complainant about the right to seek, and the time for seeking,
review by the commission under sub. (5); about the right to bring, and the time for
bringing, an action for judicial review under s. 111.395; and about the right to bring,
and the time for bringing, an action under s. 111.397 (1) (a). Any person aggrieved

by noncompliance with the order may have the order enforced specifically by suit in
equity. If the examiner finds that the respondent has not engaged in discrimination,

unfair honesty testing, or unfair genetic testing as alleged in the complaint, the

department-shall-serve-a—certified copy of the examiner’s findings served on the
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complainant;—tegether—with shall be accompanied by an order dismissing the

complaint.

SECTION 2. 111.39 (5) (d) of the statutes is created to read:

111.39 (5) (d) The commission shall serve a certified copy of the commission’s
decision on the complainant, together with a notice advising the complainant about
the right to bring, and the time for bringing, an action for judicial review under s.
111.395 and about the right to bring, and the time for bringing, an action under s.
111.397 (1) (a).

SECTION 3. 111.397 of the statutes is created to read: =

111.397 Civil action. (1) (a) Except as provided in this paragraph, @

111 39 concernmg a violation

of s 111 321 111. 3'7 or 111.37 2, the department or a person alleged or found to have

RN

been dlscrlmmated agalnst or subjected to unfair honesty testing or unfair genetic
testing may bring an action in circuit court against any employer, labor organization,
or employment agency that is alleged or found to have engaged in that
discrimination, unfair honesty testing, or unfair genetic testing to recover
compensatory and punitive damages caused by the violation, plus reasonable costs
and attorney fees incurred in the action. Those damages are in addition to any back
pay or other amounts awarded under s. 111.39 or 111.395. The department or a
person alleged or found to have been discriminated against :,‘or subjected to unfair
honesty testing or unfair genetic testing may not bring an action under this
paragraph against any local governmental unit, as defined in s. 19.42 (7u), or against
any employer, labor organization, or employment agency employing fewer than 15
individuals for each working day in each of 20 or more calender weeks in the current

or preceding year.
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(b) An action under par. (a) shall be commenced Wlthm 60 days after the date

on which a copy of the final decision under s. 111.39 (4) (d) is mailed to the last—-known
address of the complainant or, if that decision is reviewed by the commission, within

60 days after the date on which a copy of the final decision under s. 111.39 (5) (d) is

maﬂed to the last—known address of the complalnant or be barred » .

™

(c If a petltlon for Jud1c1al review of the findings and order of the commission

concerning the same violation as the violation giving rise to the action under par. (a)
is filed, the court shall consolidate the proceeding for judicial review and the action
under par. (a).

(2) (a) Subject to pars. (b) and (¢), in an action under sub. (1) (a), if the circuit
court finds that discrimination, unfair honesty testing, or unfair genetic testing has
occurred, or if such a finding has been made by an examiner or the commission and
not been further appealed, the court shall order the defendant to pay to the person
discriminated against or subjected to unfair honesty testing or unfair genetic testing
compensatory damages and punitive damages under s. 895.043, in an amount that
the circuit court or jury finds appropriate, plus reasonable costs and attorney fees
incurred in the action. Those damages are in addition to any back pay or other
amounts awarded under s. 111.39 or 111.395. The sum of the amount of
compensatory damages for future economic losses and for pain and suffering,
emotional distress, mental anguish, loss of enjoyment of life, and other noneconomic
losses and the amount of punitive damages that a circuit court may order may not
exceed the following:

1. In the case of a defendant that employs 100 or fewer employees for each
working day in each of 20 or more calendar weeks in the current or preceding year,

$50,000.
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2. In the case of a defendant that employs more than 100 but fewer than 201
employees for each working day in each of 20 or more calendar weeks in the current
or preceding year, $100,000.

3. In the case of a defendant that employs more than 200 but fewer than 501
employees for each working day in each of 20 or more calendar weeks in the current
or preceding year, $200,000.

4. In the case of a defendant that employs more than 500 employees for each
working day in each of 20 or more calendar weeks in the current or preceding year,
$300,000.

(b) If the circuit court orders any payment under par. (a) because of a violation
of s. 111.321, 111.37, or 111.372 by an individual employed by an employer, the
employer of that individual is liable for the payment.

(c) 1. In this paragraph, “consumer price index” means the average of the
consumer price index for all urban consumers, U.S. city average, as determined by
the bureau of labor statistics of the federal department of labor.

2. Except as provided in this subdivision, beginning on July 1, 2016, and on
each July 1 after that, the department shall adjust the amounts specified in par. (a)
1., 2., 3., and 4. by calculating the percentage difference between the consumer price
index for the 12-month period ending on December 31 of the preceding year and the
consumer price index for the 12-month period ending on December 31 of the year
before the preceding year and adjusting those amounts by that percentage
difference. The department shall publish the adjusted amounts calculated under
this subdivision in the Wisconsin Administrative Register, and the adjusted amounts
shall apply to actions commenced under sub. (1) (a) beginning on July 1 of the year

of publication. This subdivision does not apply if the consumer price index for the
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12-month period ending on December 31 of the preceding year did not increase over
the consumer price index for the 12-month period ending on December 31 of the year
before the preceding year.

SECTION 4. 814.04 (intro.) of the statutes is amended to read:
814.04 Items of costs. (intro.) Except as provided in ss. 93.20, 100.195 (5m)

(b), 100.30 (5m), 106.50 (6) (1) and (6m) (a), 111.397 (2) (a), 115.80 (9), 767.553 (4) (d),

769.313, 802.05, 814.245, 895.035 (4), 895.044, 895.443 (3), 895.444 (2), 895.445 (3),

895.446 (3), 895.506, 943.212 (2) (b), 943.245 (2) (d), 943.51 (2) (b), and 995.10 (3),

when allowed costs shall be as follows: =
/,/ '/S/E:IITION 5. 893.995 of the statutes is created fo read:
// 893.995 Employment discrimination; civil remedies. Any civil action
(( arlsmg under s. 111.397 is subJect to the hmltatlons of's 111 397 (1) (b) L P

SECTION 6. Inltlal applicability.

(1) EMPLOYMENT DISCRIMINATION DAMAGES. This act first applies to acts of
employment discrimination, unfair honesty testing, or unfair genetic testing
committed on the effective date of this subsection.

(END)
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