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D15-04 :
Reimbursable Employer Fraud Charging Issue
Revised Option 1: $100,000 “Floor”
Date: June 18, 2015
Proposed by: DWD
Prepared by: Andy Rubsam

ANALYSIS OF PROPOSED Ul LAW CHANGE
REIMBURSABLE EMPLOYER FRAUD CHARGING ISSUE

REVISED OPTION 1: $100,000 FLOOR

1. Description of Proposed Change

Identity theft is a problem for state unemployment insurance (UI) agencies. Thieves assume the
work history of claimants in order to receive Ul benefits, which results in fraudulent charges to
employers’ accounts.

Identity thieves file fraudulent claims posing as claimants who work for employers subject to
reimbursement financing as well as employers subject to contribution financing, Currently,
charges to employers’ accounts for Ul benefit overpayments resulting from identity theft are
handled differently for contribution and reimbursable employers.

Under Wis. Stat. § 108.04 (13) (d) 3. a., fraudulently obtained UI benefits are restored to the
contribution employer’s account and the Ul benefit charges are transferred to the fund’s
balancing account. This represents a form of risk sharing among contribution employers.

For governmental units, Indian tribes, and nonprofit organizations that have elected
reimbursement financing, the overpayment remains charged to the employer’s account until it is
recouped by the department. The reimbursable employer bears all the risk in identity theft cases.

The department proposes that the law {reat reimbursable employers in a similar manner as
provided under Wis. Stat. § 108.04 (13) (d) 3. a. for contribution employers.

The department will set aside $2 million in the UI Trust Fund (plus interest), to pay for identity
theft charges against reimbursable employers. The department projects the $2 million plus
interest will cover Ul benefit charges to reimbursable employers due to identity theft for several
years. If the balance of the set aside funds is less than $100,000 the department also proposes
that the law provide that all reimbursable employers be assessed to pay the Ul benefit charges
due to identity theft. The assessment would be similar to the Reimbursable Employer Debt
Assessment that is authorized by Wis. Stat. § 108.151(7) to recover bad debt that results from
uncollectible reimbursement financing.

The department will also report to the Council, on an annual basis, the amount of identity theft
fraud charges to reimbursable employers as well as the remaining balance on the funds set aside.
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2. Proposed Statutory Langunage
Create Wis. Stat. § 108.153.

108.153 Liability of reimbursable employees for identity theft. (1) In this section:.

(2) “Payroll” has the meaning given in s. 108.02 (21) (a).

(b) “Reimbursable employer” means an employer under s. 108.02 (13) (a) that is subject
to reimbursement financing under s. 108.15, 108.151, or 108.152.

(2) Except as provided in sub. (6), each reimbursable employer that is subject to this
chapter as of the date that a rate of assessment is established under this section shall pay an
assessment to the fund at a rate determined by the fund’s treasurer under subs. (3) and (4).

(3) On the effective date of this section, the fund’s treasurer shall set aside $2,000,000 in
the balancing account for accounting purposes. The fund's treasurer shall tally the amounts used
to restore benefit charges to reimbursable employers under s. 108.04 (13) (d) 4. c, and deduct the
charges from the amount set aside plus any interest calculated thereon. On June 30 of each year,
the fund’s treasurer shall deteﬁnine whether the amount set aside, plus interest calculated
thereon, is less than $100,000 and, if the amount is less than $100,000, the fund’s treasurer shall
determine the rate of an assessment to be levied under sub. (2). Except as provided in sub. (6),
the assessment shall become payable by all reimbursable employers as provided in sub. (7). If
the total amount of the assessment for all reimbursable employers would be less than $20,000,
the department may assess reimbursable employers under sub. (2). The fund’s treasurer shall
notify reimbursable employers that the provisions of s. 108.153(2) will become effective.

(4) The rate of assessment under this section for each calendar year shall be a rate, when
applied to the payrolls of all reimbursable employers for the preceding calendar year, that will
generate an amount equal to the amount that was allocated in the preceding calendar year to
reimbursable employers’ accounts under s. 108.04 (13) (d) 4. c., but not more than $200,000 for
any year.

(5) Except as provided in sub. (6), the rate of each reimbursable employer’s assessment
under this section for any calendar year is the product of the rate determined under sub. (4),
multiplied by the reimbursable employer’s payroll for the preceding calendar year, as reported by
the reimbursable employer under s. 108.15 (8), 108.151 (8), 108.152 (7), or 108.205 (1), or, in
the absence of reports, as estimated by the department.
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(6) If a reimbursable employer would otherwise be assessed an amount less than $10 for

a calendar year, the department shall, in lieu of requiring that reimbursable employer to pay an
assessment for that calendar year, apply the amount that the reimbursable employer would have
been required to pay to the other reimbursable employers subject to an assessment on a pro rata
basis. : ‘

(7) The department shall bill assessments under this section to a reimbursable employer
at its last known address in the month of September of each year and the assessment shall be due
to the department within 20 days. Any assessment which remains unpaid after its applicable due
date is a delinquent payment. If a reimbursable employer is delinquent in paying an assessment
under this section, in addition to pursuing action under the provisions of s. 108.22, the
department may: -

(a) Pursue action authorized under s. 108.15 (6), if the reimbursable employer is subject
to reimbursement financing under s. 108.15;

(b) Terminate the reimbursable employer’s election of reimbursement financing under s.
108.151 (3) (b) or liquidate the employer’s assurance under s. 108.151 (4) (b), if the
reimbursable employer elected reimbursement financing under s. 108.151(2); or,

(c) Pursue action authorized under s. 108.152 (6), if the reimbursable employer elected
reimbursement financing under s. 108.152(1). '

(8) If the payroll of a reimbursable employer for any quarter is adjusted to decrease the
amount of the payroll after an employment and wage report for the reimbursable employer is
filed under s. 108.205 (1), the department shall refund the amount of any assessment that was
overpaid by the reimbursable employer under this section as a result of the adjustment.

(9) The department shall annually report to the council on unemployment insurance the
balance remaining of the amount set aside under sub. (3) and the amount of charges restored to’

Reimbursable employers’ accounts under s. 108.04 (13) (d) 4. c.
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Create Wis. Stat. §§ 108.16(6) (p) and 108.16(6m) (i) in order to authorize the department to
credit the reimbursable employers’ accounts and to deposit the assessments into the balancing
account.

108.16 (6) (p). Any amounts received for the balancing account under s. 108.153.

108.16 (6m) (i). Any amount to credit the account of an employer subject to
reimbursement financing under s. 108.04 (13) (d) 4. c.
Amend Wis. Stat. §§ 108.22(1)(c) and 108.22(1m) in order to authorize the department to

charge interest on delinquent assessments and to take collection action on delinquent
assessments. 3

108.22 (1) (c). Any report or payment, except a payment required by ss. 108.15 (5) (b). es
108.151 (5) (f) er 108.151 (7) or 108.153, to which this subsection applies is delinquent, within

the meaning of par. (a), unless it is received by the department, in the form prescribed by law or

rule of the department, no later than its due date as determined under par. (b). Any payment
required by ss. 108.15 (5) (b), ex 108.151 (5) (f) e 108.151 (7) or 108.153 is delinquent, within

the meaning of par. (a), unless it is receiv_ed by the department, in the form prescribed by law, no

later than the last day of the month in which it is due. »

108.22 (1m). If an employer owes any contributions, reimbursements or assessments
under s. 108.15, 108.151, 108.153, or 108.19 (1m), interest, fees, or payments for forfeitures or
other penalties to the department under this chapter and fails to pay the amount owed, the
department has a perfected lien upon the employer’s right, title, and interest in all of its real and
personal property located in this state in the amount finally determined to be owed, plus costs.
Except where creation of a lien is barred or stayed by bankruptcy or other insolvency law, the
lien is effective when the department issues a determination of the amount owed under s. 108.10
(€3] and shall continue until the amount owed, plus costs and interest to the date of payment, is
paid. If a lien is initially barred or stayed by bankruptcy or other insolvency law, it shall become
effective immediately upon expiration or removal of such bar or stay. The perfected lien does
not give the department priority over lienholders, mortgagees, purchasers for value, judgment
creditors, and pledges whose interests have been recorded before the department’s lien is

recorded.
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Amend Wis. Stat. § 108.04(13) (d) 4. to authorize the department to Credit Reimbursable
Employer’s Accounts who are victims of identity theft.

108.04 (13) (d) 4. To correct any erroneous payment not so adjusted from the account of

an employer which is a-

account benefits which would otherwise be payable to, or cash received from, the employee, if

recovery of an overpayment is permitted under s. 108.22 (8) (c); o

the proper amount to the employer’s account and charge that amount in accordance with s.

108.07(5)- , if recovery of an overpayment is not permitted under s. 108.22 (8) (c); or

¢. Restore the proper.amount to the reimbursable employer’s account, if the erroneous
payment resulted from a false statement or representation about an individual’s identity and the .
reimbursable employer was not at fault for the erroneous payment and shall thereafter reimburse
the balancing account by crediting to it benefits which would otherwise be payable to, or cash
recovered from, the individual who caused the erroneous payment.

Amend the definition of payroll under Wis. Stat. § 108.02 (21) (b) to exclude s. 108.153.
Payroll under s. 108.153 only applies to the definition of payroll under 108.02 (21) (a).

108.02 (21) (b) Notwithstanding par. (a), except as provided in s-ss. 108.15 1’(7) (a) and
108.153, an employer’s payroll for calendar yearé prior to 2009 includes only the first $10,500 of
wages paid by an employer to an individual during each calendar year, for calendar years 2009
and 2010 includes only the first $12,000 of such wages, for calendar years 2011 and 2012
includes only the first $13,000 of such wages, and for calendar years after 2012 includes only the
first $14,000 of such wages, including any wages paid for any work covered by the

unemployment insurance law of any other state, except as authorized in s. 108.17 (5).

Amend Wis. Stat. § 108.151(3)(b) to enable the department to terminate a non-profit’s
election of reimbursement financing if it fails to pay assessment.

108.151 (3) (b) The department may terminate any election as of the close of any
calendar year if the department determines that the employer has failed to make the required
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reimbursement payments or no longer satisfies the requirements of sub. (4), or whenever s.

108.16 (8) applies, or fails to pay the required assessments authorized by s. 108.151(7) or
108.153.

3. Proposer’s Reason for the Change

If an identity thief files a claim using an employee’s identity and the employer reports this timely
to the department, there is no fault by the employer. Identity thieves randomly file claims
against both reimbursable and contribution employers. This proposal will relieve employers

which are subject to reimbursement financing of being solely responsible to pay charges for
which they are not responsible.

The proposal will represent risk sharing that is similar to what is provided to contribution
employers.
4. Effects of Proposed Changes

a, Policy. This proposal will provide for more equitable treatment of reimbursable employers
whose accounts are charged as a result of identity theft.

b. Administrative Impact. The administrative impact of this proposal is likely to be minor.

c. Fiscal. See Attached Fiscal Estimate.

5. State and Federal Issues

A state’s Ul law must conform to, and the administration of its law must substantlally comply
with, applicable federal requirements.

The department is not currently aware of any federal conformity issues with this’proposal.

The department recommends that the statutory language associated with this proposal be sent to
the U.S. Department of Labor for review.

6.  Proposed Effective/Applicability Date

This proposal should be effective beginning on January 1, 2016.
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. AN Act ...; relating to: liability of reimbursable employers for identity theft

under the unemployment insurance law.

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 108.02 (21) (b) of the statutes is amended to read:

108.02 (21) (b) Notwithstanding par. (a), except as provided in s- gs. 108.151
(7) (a) and 108.155 (1) (a), an employer’s payroll for calendar years prior to 2009
includes only the first $10,500 of wages paid by an employer to an individual during
each calendar year, for calendar years 2009 and 2010 includes only the first $12,000
of such wages, for calendar years 2011 and 2012 includes only the first $13,000 of
such wages, and for calendar years after 2012 includes only the first $14,000 of such
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SECTION 1

1 wages, including any wages paid for any work covered by the unemployment

2 insurance law of any other state, except as authorized in s. 108.17 (5).

History: . 1971 ¢. 53; 1971 ¢. 213 5. 5; 1973 ¢. 247; 1975 c. 223, 343; 1975 c. 373 5. 40; 1977 ¢, 29, 133; 1979 ¢. 52, 221; 1981 c. 36,353; 1983 2, 8s5. 410 12,54; 1983 a.
168; 1983 a. 189 5. 158 to 161, 329.(25), (28); 1983 2, 384, 477, 538; 1985 a, 17, 29, 332; 1987 a. 38 s5. 6 022,134; 1987 a. 255; 1989 a. 31; 1989 a. 56 ss. 151,259; 1989
.77,303; 1991 2. 89; 1993 a. 112, 213,373, 492; 1995 a. 27 55.:3777, 9130 (4); 1995 a. 118, 225; 1997 a. 3, 27,39; 1999 a. 15, 82, 83; 2001 a. 35, 103, 105; 2003 a. 197; 2005
0& a.25, 86, 149, 441 2007.. 20 5. 9121 (6) (a); 2007 a. 59; 2009 a, 180, 287; 2011 &. 32, 123; 2013 a. 20, 36, 104, 1515 2013 a. 173 5.33; 3. 35.17 correction in (15) (k) 16.

3 SECTION 2. 108.04 (13) (d) 3. (intro.) and a. of the statutes are amended to read:
4 108.04 (13) (d) 3. Gntro.) To correct any erroneous payment not so adjusted that
5 was charged to the account of an employer that is subject to the contribution
6 requirements of ss. 108.17 and 108.18, the department shall do one of the following:
7 a. Ifrecovery of an overpayment is permitted under s. 108.22 (8) (c), restore the
8 proper amount to the employer’s account and charge that amount to the fund’s
9 balancing account, and shall thereafter reimburse the balancing account by
10 crediting to it benefits which would otherwise be payable to, or cash recovered from,
11 the employeeior.
L e A b T b B B R
12 hami 276S;i'.](3:'i‘21((2;1(\? s33 51176?62 izf)S(ﬁ)(za()ui(.d)(Etro.) and a. of the statutes are amended to read:
o 13 108.04 (13) (d) 4. (intro.) Tb correct any erroneous payment not so adjusted from
14 the account of an employer whi
15 organizationand-which has elected th,a’g is subject to reimbursement financing, the
16 "department shall do one of the following:
17 a. If recovery of an overpayment is permitted under s. 108.22 (8) (c), credit to
18 the account benefits which would otherwise be payable to, or cash received from, the

19 employee;-or, unless subd. 4. c. applies.

#x+NOTE: I added “unless subd. 4. c. applies” here because c. would seem to be an
exception to this provision in that, instead of having the “account” be reimbursed for
anything recovered from the employee,the balancing account be reimbursed. Therefore,
there would not be a situation where both b. and ¢. would apply.. Correct?

History: - 1971 c. 40, 42, 53, 211; 1973 c. 247; 1975 ¢. 24, 343; 1977 ¢. 127, 133, 286, 418; 1979 c. 52, 176; 1981 c. 28, 36, 315,391; 1983 a. 8,27, 99, 168; 1983 2. 189
3,329 (28); 1983 a. 337, 384, 468, 538; 1985 a. 17, 29, 40; 1987 a, 38 ss, 23 t0 59, 107, 136; 1987 a. 255, 287, 403; 1989 a. 77; 1991 a. 89; 1993 a. 112, 122, 373, 492; 1995
a. 118, 417, 448; 1997 a. 35, 39; 1999 a, 9,15, 83; 2001 a, 35; 2003 a. 197; 2005 a. 86; 2007 a, 59; 2009 a, 11, 287; 2011 a. 32, 123, 198, 236; 2013 2. 11,20, 36; 2013 a. 173
ss. 13,33; 2013 2.276; 5..13.92 (2) (i); 5. 35.17 comection in (2) (g) 2., (13) (d) 3. 2.

L
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A X 1 SECTION 4. :108.04 (13) (d) 4. c. of the statutes is created to read:
2 108.04 (13) (d) 4. c. If the erroneous payment resulted from a false statement
3 or representation about an individual’s identity and the employer was not at fault
4 for the érroneous payment, restore the proper amount to the employer’s account and
5 reimburse the balanéing account by crediting to it benefits that would otherwise be
6 payable to, or cash recovered from, ‘the individual who caused the erroneous
7 payment.
X 8 SECTION 5. 108.151 (3) (b) of the statutes is renumbered 108.151 (3) (b) (intro.)
9 and amended to read:
10 i08,151 (3) (b) (intro.) The department may terminate any election as of the

11 close of any calendar year if the department determines that the any of the following

o
v

12 applies:

13 1. The employer has failed to make the required reimbursement payments ez,
14 3. The employer no longer satisfies the requirements of sub. (4);-er-whenever -
15 &= ‘
16 4. Section 108.16 (8) applies with respect to the employer. /
History: ‘1971 ¢, 53; 1973 ¢. 247; 1975 ¢. 343; 1979 ¢, 52; 1983 a.'8; 1985 a. 17; 1987 a, 38; 1989 a. 77; 1991 a. 89; 1995 a. 118; 1999 a. 15; 2005 2. 86; 2007 a. 59; 2009
N~ 17 v SECTION 6. 108.151 (3) (b) 2. of the statutes is created to read:

18 108.151 (3) (b) @. The employer has failed to pay the required assessments
19 authorized by sub./(7) or 10?/.155. '

#+NOTE: Ithought this would be easier to read if broken out. Let me know if you
disagree,

20 : SECTION 7. 108.152 (6) (a) (intro.) of the statutes is amended to read:
21 108.152 (6) (a) (intro.) If an Indian tribe or tribal unit fails to pay required

22 contributions, reimbursements in lieu of contributions, penalties, interest, oz fees,
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or assessments within 90 days of the time that the department transmits to the tribe

a final notice of delinquency:

H}story: 2001 a. 35, 105; 2005 a,'86; 2007 a.'59; 2009 a. 287. . /
' *»+NOTE: I made this change to correspond with s..108.155 (7) (c). OK?

SECTION 8. 108.155 of the statutes is created to read:
108.155 Liability of reimbui'sable employers for identity theft. (1) In
this secLion:
+NOTE: I assume, in the title, you meant “employers” not “employees.” -~

(a) “Payroll” has the meaning given in s. 108.02 (21) (/a). .

(b) “Reimbursable employer” means an employer under s. 108.02 (13) (a) that
is subject to reimbursement financing under s. 108.\1/5, 108ﬁ51; or 108.152.

(2) Except as provided in sub. (6), each reimbu;'sable employer that is subject
to this chapter as of the date that an assessment is established under this section
shall pay an assessment to the fund in an amount determined By the fund’s treasurer

under subs. (4) and (5), if such an assessment is imposed under sub. (3).

#+#NOTE: Let me know if you want to amend s. 108.16 (7Tm) to refererce
assessments.

(3) On the effective date of this subse/ction .... [LRB inserts date], the fund’s
treasurer shall set aside $2,000,000 in the balancing account for accounting
purposes. The fund’s treasurer s%lall tally the amounts used to restore benefit
charges to reimbursable employers funder 8. 108.04 (13) (d) 1 c. and deduct the
charges from the amount set aside plus any interest calculated ther/eon. On the June
30 of each year after the effective date of this subsection .... [LRB inserts date], the
fund’s treasurer shall determine whether the amount set aside, plus interest
calculated thereon, is less than $100,000 and, if the amount is less than $100,000,
the fund’s treasurer shall determine the amount that was allocated in the preceding

Ve
calendar year to reimbursable employers’ accounts under s. 108.04 (13) (d) 4. c. If
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SECTION 8

the latter amount is $20,000 or more, the department shall assess reimbursable
employers under sub. (2), If that amount is less than $20,000, the department may,
but is ndt required to, assess reimbursable employers under sub. (2). . If the
department éssesses reimbursable employers under this subsection, the department
shall determine the amount of assessments to be levied under sub. (2), and the fund’s
treasurer shall notify reimbursable employers that the provisions of sub. (2) will
become effective. Except as provided in sub. (63/, the assessment shall become
payable by all reimbursable employers as provided in sub, ('{).

+=NOTE: I added a sentence saying the assessment would be mandatory in the
case of a figure more than $20,000. OK? :

(4) The rate of assessment under this section for each calendar year shall be
a rate, when applied to the payrolls of all reimbursable employers for the preceding
calendar year; that will generate an amount equal to the amount that was allocated
in the preceding calendar year to reimbursable employers’ accounts under s. 108.04
(13) (d) 4. c., but not more than $200,000 for any year.

#=NOTE: I assume this is referring to employers that were reimbursable
employers in the preceding calendar year, which may be somewhat different from the
employers that are reimbursable employers at the time the assessment is calculated.
Correct? Let me know if you think any clarifications are needed on that point.

v
(5) Except as provided in sub. (6), the amount of a reimbursable employer’s

assessment under this section for any calendar year is the product of the rate

v
determined under sub. (4) and the reimbursable employer’s payroll for the preceding
Vv’
calendar year, as reported by the reimbursable employer under s. 108.15 (8), 108.151
S v
’/(8), 108.152 (7), or 108.205 (1), or, in the absence of reports, as estimated by the

department.

#NOTE: Here, I used the word “amount” instead of “rate,” unlike what is in s. /

108,151 (7) (e), because there it seemed to be using the word “rate” to have two different
meanings, one to mean the assessment rate (i.e.; 5%) and one to mean the actual amount
assessed by applying the rate to the payroll, which I found confusing. I also omitted the

7
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SECTION 8

words “multiplied by” because when using the term “product,” it is actually redundant
to use “multiplied by.”

(6) If a reimbursable employer would otherwise be assessed an amount less

than $10 for a calendar year, the department shall, in lieu of requiring that

reimbursable employer to pay an assessment for that calendar year, apply the
amount that the reimbursable employer would have been required to pay to the other
reimbursable employers subject to an assessment on a pro rata basis.

(7). The department shall bill assessments under this section to a reimbursable
employer at its last known address in the month of September of each year and the
assessment shall be due to the department within 20 days after the date such bill is
m by the department. Any assessment which remains unpaid after its
applicable due date is a delipquent payment. If a reimbursable employer is
delinquent in paying an assessment under this section, in addition to pursuing
action under the provisions of s. 108‘{2, the department may do any of the following:

#++NOTE: The instructions said assessments would be due “within 20 days” but
didn’t say within 20 days after what, so T added some language, which I copied from s.
108.15 (5) (b). OK?

(a) Pursue action authorized under s. 108.15 (6), if the reimbursable employer
v

is subject to reimbursement financing under s. 108.15,

(b) Terminate the 'reimbursable employer’s election of reimbursement
Ve
financing under s. 108.151 (3) (b) or liquidate the employer’s assurance under s.
s
108,151 (4) (b), if the reimbursable employer elected reimbursement financing under
\/ S
s.108.151 (2).
. . v , :
(c) Pursue action authorized under s. 108.152 (6), if the reimbursable employer
v
elected reimbursement financing under s. 108.152 (1).

(8) If the payroll of a reimbursable employer for any quarter is adjusted to

~ decrease the amount of the payroll after an employment and wage report for the
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SECTION 8

reﬁnbursable employer is filed under s. 108.205 (1), the department shall refund the
amount of any assessment that was overpaid by the reimbursable employer under
this section as a result of the adjustment.

(9) The department shall annually report to the council Lo{unemployment
insurance the balance remaining of the amount set aside under sub. \(/33 and the
amount of charge‘s/ restored to imbursable empldyersye'iccounts

—_— <,

under s. 108.04 (13) (d) 4. c.

SECTION 9. 108.16 (6) (p) of the statutes is created to read;

108.16 (6) (p) Any amoth under s. 108.04
(13)(d)4.{ Cedited Yo e

bm!awc;’\j aCeount

#=NOTE: Is this language OK?

SEcTION 10. 108.16 (6m) (i) of the statutes is created to read:
108.16 (6m) (i) Any amount restored to the account of an employer subject to
reimbursement finanéing under s. 108.04 (13) (d) 4. c.

wesNOTE: I tried to make the language better match s. 108.04 (13) (d) 4. c. here.

SECTION 11, '108.22 (1) (b).of the statutes is amended to read:

OK

108.22 (1) (b) If the due date of a report or payment under s. 108.15 (5) '(b),
108.151 (5) (f) or (7), 108.155, 108.16 (8), 108.17, or 108.205 would otherwise be a
Saturday, Sunday, or legal holiday under state or federal law, the due date is the next

following day which is not a Saturday, Sunday, or legal holiday under state or federal

law.

History: 1973 ¢. 247; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 343; 1979 c. 52; 1981 c. 36; 1985 a.'17, 29; 1987 a, 38; 1989 2. 77; 1991 a, 89; 1993 a, 112, 373;
1995 a. 224; 1997 a. 39; 1999 a. 15; 2001 a. 35; 2003 a. 197; 2005 a. 86; 2007 2. 59; 2009 a, 287; 2011 a, 198, 236; 2013 a. 36, 276.

=+=+NOTE: This provision was not indicated to be amended, but it seemed to make
sense to do so, consistent with par. (c), below. OK?

SECTION 12. 108.22 (1) (c) of the statutes is amended to read:
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SEcTION 12

108.22 (1) (¢c) Any report or payment, except a payment required by s. 108.15
(5) (b) exr, 108.151 (5) (f) or (7), or 108.155, to which this subsection applies is

delinquent, within the meaning of par. (a), unless it is received by the department,
in the form prescribed by law or rule of the department, no later than its due date

as determined under par. (b). Any payment required by s. 108.15 (5) (b) ox, 108.151

(5) (O or (7)), Q,]:‘ 108.155 is delinquent, within the meaning of par. (a), unless it is

received by the department, in the form prescribed by law, no later than the last day

of the month in which it is due.

History: 1973 ¢, 247; Sup. Ct. Order, 67 Wis., 2d 585, 774 (1975); 1975 c.343; 1979 c. 52; 1981 ¢, 36; 1985 a. 17, 29; 1987 a.'38; 1989 a. 77; 1991 a. 89; 1993 a, 112,373;
1995 a, 224; 1997 a. 39; 1999 a. 15; 2001 a. 35; 2003 2. 197; 2005 a. 86; 2007 a.59; 2009 a. 287; 2011 a. 198, 236; 2013 a. 36, 276.

SECTION.13. 108.22 (1m) of the statutes is amended to read:
108.22 (1m) If an employer owes any contributions, reimbursements, or

agsessments under s. 108.15, 108.151, 108.155, or 108.19 (1m), interest; fees, or

payments for forfeitures or other penalties to the department under this chapter and
fails to pay the amount owed, the department has a perfected lien upon the
employer’s right, title, and interest in all of its real and personal property located in
this state in the amount finally determined to be owed, plus costs. Except where
creation of a lien is barred or stayed by bankruptcy or other insolvency law, the lien
is effective when the department issues a determination of the amount owed under
8. 108.10 (1) and shall continue until the amount owed, plus costs and interest to the
date of payment, is paid. If a lien is initially barred or stayed by bankruptcy or other
insolvency law, it shall become effective immediately upon expiration or removal of
such bar or stay. The perfected lien does not give the department priority over
lienholders, mortgagees, purchasers for value, judgment creditors, and pledges

whose interests have been recorded before the department’s lien is recorded.

Hiatory: 1973 c. 247; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 343; 1979 ¢. 52; 1981 . 36; 1985 a. 17, 29; 1987 a, 38; 1989 a. 77; 1991 &, 89; 1993 a, 112, 373;
1995 a, 224; 1997 a. 39; 1999 a, 1552001 2. 35; 2003 a, 197; 2005 a, 86; 2007 a. 59; 2009 a. 287; 2011 a. 198, 236; 2013 a. 36, 276.
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SECTION 14

SECTION 14. Effective date.
(1) This act takes effect on January 1, 2016.

(END)
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SECTION 1. 108.151 (4) (b) of the statutes is amended to read:

108.151 (4) (b) The fund’s treasurer shall issue a receipt to the employer for its
deposit of assurance. Any assurances shall be retained by the fund’s treasurer in
escrow, for the fund, until the employer’s liability under its election is terminated,
at which time they shall be returned to the employer, less any deductions made under

this paragraph. The employer may at any time substitute assurances of equal or

greater value. The treasurer may, with 10 days’ notice to the employer, liquidate the

assurances deposited to the extent necessary to satisfy any delinquent
reimbursements or assessments due under this section or s. 108.155 together with
any interest and any tardy filing fees due. The treasurer shall hold in escrow any
cash remaining from the sale of the assurances, without interest. The fund’s
treasurer shall require the employer within 30 days following any liquidation of
deposited assurances to deposit sufficient additional assurances to make whole the
employer’s deposit at the prior level. Any income from assurances held in escrow

shall inure to and be the property of the employer.

i-lsigtory: 1971 ¢, 53; 1973 c. 247; 1975 c.343; 1979.¢. 52; 1983 a. 8; 1985 a. 17; 1987 a. 38; 1989 a. 77; 1991 a. 89; 1995 a. 118; 1999 a, 15; 2005 a. 86; 2007 a. 59; 2009
a. 180, .

INSERT 6-22

-

A

++NOTE: Did you intentionally omit s, 108.225 here? ' Section 108.225 (1) (a)
includes reimbursements and assessments under ss. 108.15,108.151, and 108.152.
Should that provision be amended to include s. 108.1557 .
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ber and amend 108.151 (3) (b); to amend 108.02 (21) (b),
3) (d) 3. (intro.) and a., 108.04 (13) (d) 4.,(intro.) and a., 108.151 (4) (b),
108.152 (6) (a) (intro.), 108.22 (1) (b), 108.22 (1) (c) and 108.22 (im); and Zo
create 108.04 (13) (d) 4. c., 108.151 (3) (b) 2., 108.155, 108.16 (6) (p) and 108.16
(6m) (i) of the statutes; relating to: liability of reimbursable employers for

identity theft under the unemployment insurance law.

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 108.02 (21) (b) of the statutes is amended to read:
108.02 (21) (b) Notwithstanding par. (a), except as provided in s- ss. 108.151
(7) (a) and 108.155 (1) (a), an employer’s payroll for calendar years prior to 2009
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SECTION 1
includes only the first $10,500 of wages paid by an employer to an individual during
each calendar year, for calendar years 2009 and 2010 includes only the first $12,000
of such wages, for calendar years 2011 and 2012 includes only the first $13,000 of
such wages, and for calendar years after 2012 includes only the first $14,000 of such
wages, including any wages paid for any work covered by the unemployment
insurance law of any other state, except as authoﬁzed in s. 108.17 (5).

SECTION 2. 108.04 (13) (d) 3. (intro.) and a. of the statutes are amended to read:

108.04 (13) (d) 3. (intro.) To correct any erroneous payment not so adjusted that
was charged to the account of an employer that is subject to the contribution
requirements of ss. 108.17 and 108.18, the department shall do one of the following:

a. Ifrecovery of an overpayment is permitted under s. 108.22 (8) (c), restore the
proper amount to the employer’s account and charge that amount to the fund’s
balancing account, and shall thereafter reimburse the balancing account by
crediting to it benefits which would otherwise be payable to, or cash recovered from,
the employee;-or,

SECTION 3. 108.04 (13) (d) 4. (intro.) and a. of the statutes are amended to read:

108.04 (13) (d) 4. (intro.) b correct any erroneous payment not so adjusted from

the account of an employer which-is-a-government-unit; an Indiantribe, or o nonprofit

organization-and-which -has-elected that is subject to reimbursement financing, the

department shall do one of the following:
a. Ifrecovery of an overpayment is permitted under s. 108.22 (8) (c¢), credit to

the account benefits which would otherwise be payable to, or cash received from, the

Fay
employee;-oz, unless subd. 4. c. applies. \’i«-/

v.i_-wmf::::f__’ﬂ ,
//\ A T T
****NOTE Tadded “\mless subd. 4. ¢. applies” here because ¢, would seem to be an
exceptlon to this provision in that, instead of having the “account” be relmbursed for

T e
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SECTION 3

.- anything recovered from the employee,the balancing account be reimbursed. Therefore, . N\
\_there would not be a situation where both b. and c. would apply. Correct? o
‘\___\‘ e e e L

SECTION 4.- 108.04 (13) (d) 4. c. of the statutes is created to re;é:

108.04 (13) (d) 4. c. If the erroneous payment resulted from a false statement
or representation about an individual’s identity and the employer was not at fault
for the erroneous payment, restore the proper amount to the employer’s account and
reimburse the balancing account by crediting to it benefits that would otherwise be
payable to, or cash recovered from, the individual who caused the erroneous
payment.

SECTION 5. 108.151 (8) (b) of the statutes is renumbered 108.151 (3) (b) (intro.)

© (o] ~ GB‘CJ'K > o N =t

and amended to read:

=
o

108.151 (8) (b) (intro.) The department may terminate any election as of the

11 close of any calendar year if the department determines that the any of the following

12 applies:

13 1. The employer has failed to make the required reimbursement payments oz,
14 3. The employer no longer satisfies the requirements of sub. (4),—91L\#iaeaevei=
15 Se.
16 4. Section 108.16 (8) api)h'es with respect to the employer.
17 SECTION 6. 108.151 (3):(b) 2. of the statutes is created to read:

18 108.151 (3) (b) 2. The employer has failed to pay the required assessments

19 authorized by sub. (7) or 108.155.

/,:*::N_ OTE: I thought this would be easier to read if broken out. -Let me know if you
disagree. iy

20 SECTION 7.:108.151 (4) (b) of the statutes is amended to read:

21 108.151 (4) (b) The fund’s treasurer shall issue a receipt to the employer for its

22 - deposit of assurance. Any assurances shall be retained by the fund’s treasurer in
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SECTION 7
escrow, for the fund, until the employer’s liability under its election is terminated,
at which time they shall be returned to the employer, less any deductions made under
this paragraph. The employer may at any time substitute assurances of equal or
greater value. The treasurer may, with 10 days’ notice to the employer, liquidate the
assurances deposited to the extent necessary to satisfy any delinquent
reimbursements or assessments due under this section or s. 108.155 together with
any interest and any tardy ﬁlihg fees due. The treasurer shall hold in escrow any
cash remaining from the sale of the assurances, without interest. The fund’s
treasurer shall require the employer within 30 days following any liquidation of
deposited assurances to deposit sufficient additional assurances to make whole the
employer’s deposit at the prior level. Any income from assurances held in escrow
shall inure to and be the property of the employer.

SEcCTION 8. 108.152 (6) (2::1) (intro.) of the statutes is amended to read:
108.’152 (6) (a) (intro.) If an Indian tribe or tribal unit fails to pay required
contributions, reimbursements in lieu of contributions, penalties, interest, or fees,

or assessments within 90 days of the time that the department transmits to the tribe

a final notice of delinquency: 2=

e TT—

£ #=NoOTE: I made this change to correspond with s. 108.155 (7) (c). 6\15?“‘\\
( PPNOTE: 1 made thig ¢

e e -

i

SECTION 9. 108.155 of the statutes is created to read:

108.155 Liability of reimbursable employers for identity theft. (1) In

this section: j
»++NOTE: | assume, in the title, you meant “employers” not “employees.”

(a) “Payroll” has the meaning given in s. 108.02 (21) (a).

(b) “Reimbursable employer” means an employer under s. 108.02 (13) (a) that
is subject to reimbursement financing under s. 108.15, 108.151, or 108.152.
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SECTION 9

Aﬁ@%M rm;;ﬁsel vinder Hhis Sedion shafl be credited

Lolores MWJ-//

i e,

1 (2) Except as provided in sub. (6), each reimbursable employer that is subJect

Imposed R T
@ to this chapter as of the date that an assessment is estabhshe@under

?4
under subs. (4) and (Y if su isi ed under sub. (3).

#*#NOTE:. Let me know if you want to amend s. 108.16 (7m) to reference
assessments.

[ws
//7 (A') s
“5 (3) [ On the effective date of thlséubsectmé . [LRB inserts date], the fund’s
/ Qre f&?t\
6 treasurer shall set aside $2,000,000 in the baYancmg account for accounting
7 purposes.  The fund’s treasurer shall tally the amounts used to restore benefit

8 charges to reimbursable employers’ accounts under s. 108.04 (13) (d) 4. c. and deduct

9 the charges from the amount set aside plus any interest calculated thereon. On the

2 ?Qrd, g (A,FL\

10 June 30 of each year after the effective date of this ¢ .. ILRB inserts date],

Ao N oF die Bl owied’ °QL-

11 the fund’s treasurer shall determme whether

12 calculated thereon, is less 11&_; an $100,000 and, 1fu less tha.n $100,000,
-3,

e amount set as1de plus interest

s !
13 the fund’s treasurer shall ermme the amount that was allocated in the preceding, @

14 calendar year to rei bursable employers accounts under s. 108.04 (13) (d) 4. c. [If

s S-S
15 the@ is $20, 000 or more, the department shall assess relmcbuj\/a.ble
f lns S~ /6

16 employers under sub. (2). If that amount is Iess than $20 000, the ’epartment may,

17 mmissess reimbrsable employers under sub. (2).[1

18

19

20 treasurer shall notify reimbursable employers thiatdhe provisions of sub. (2))

P assesiment will be mposed
21 (become eﬁ'ectlvé. Except as provided in sub./(6), the assessment shall
- ebe

22 payable by all reimbursable employers as provided in sub. (7).
****NOITE: I added a sentence saying the assessment would be mandatory in the
case of a figure more than $20,000. OK?

\Mr@?
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#+NOTE; | I assume this is referring to employers that were reimbursable
‘employers in the preceding calendar year, which may be somewhat different from the
employers that are reimbursable employers at the time the assessment is calculated. f

Correct? Let me know if you think any clarifications are needed on that point. / af

(5) Except as provided in sub. (6), the amount of a reimbursable employer’s =y
assessment under this section for any calendar year is the product of the rate
determined under sub. (4) and the reimbursable employer’s payroll for the preceding
calendar year, as reportéd by the reimbursable employer under s. 108.15 (8), 108.151
(8), 108.152 (7), or 108.205 (1), or, in the absence of reports, as estimated by the

department.

+++NOTE: Here, I used the word “amount” instead of “rate,” unlike what is In &:
08.151 (7) (e), because there it seemed to be using the word “rate” to have two different
meanings, one to mean the assessment rate (i.e., 5%) and one to mean the actual amount
assessed by applying the rate to the payroll, which I found confusing. I also omitted the
words “multiplied by” because when using the term “product,” it is actually redundant
to use “multiplied by.”

(6) If a reimbursable employer would otherwise be assessed an amount less
than $10 for a caléndar year, the department shall, in lieu of requiring that
reimbursable employer to pay an assessment for that calendar year, apply the
amount that the reimbursable employer would have been required to pay to the other
reimbursable employers subject to an assessment on a pro rata basis.

(7) The department shall bill assessments under this section to a reimbursable
employer at its last known address in the month of September of each year and the
assessment shall be due to the department within 20 days after the date such bill is

mailed by the department. Any assessment hich) remains unpaid after its

Hnot
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SECTION 9
f a reimbursable employer is

applicable due date is a delinquedt payment.

delinquent in paying-an assessffient undef this section, in addition to pursuing

action under the provisions offs.)108.22f the department may do any of the following:
#+NOTE: The instructions said assessniénts woulci be du:a “within 20 days” biit
/7~ didn’t say within 20 days after what, so I added some language, which I copied from s

108.15 (5) (b). OK?

~N

#NOTE: Did you intentionally omit s. 108.225 here? Section 108.225 (1) (a)
includes reimbursements and assessments under ss. 108.15, 108.151, and 108.152.
Should that provision be amended to include 5. 108.1552

SR o

(a) Pursue action authorized under s. 108.15 (6), if the reimbursable employer
is subject to reimbursement financing under s. 108.15.

(b) Terminate the reimbursable employer’s election of reimbursement
financing under s. 108.151 (3) (b) or liéuidate the employer’s assurance undér s.
108.151 (4) (b), if the reimbursable employer elected reimbursement financing under
s. 108.151 (2).

(c) Pursue action authorized under s. 108.152 (6), if the reimbursable employer
elected reimbursement financing under s. 108.152 (1).

(8) If the payroll of a reimbursable employer for any quarter is adjusted to
decrease the amount of the payroll after an employment and wage report for the
reimbursable employer is filed under s. 108.205 (1), the depMent silall refund the
amount of any assessment that was overpaid by the reimbursable employer under
this section as a result of the adjustment. .

(9) The department shall annually report to the council on unemployment
insurance the balance remaining of the amount set aside under sub. (3) and the
amount of charges rest;o;:&é to reimbursable employex_'s’ accounts under s. 108.04 (13)

@de ol .

: -
@TION 10. 108.16 (6) (p) of the statutes is created to read: >

o

L
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SECTION 10

L ‘ -
108.16 (6) (p) Any amounts credited to the balancing account under s. 108.04

|18 @ d.c, - &Q

SECTION 11. 108.16 (6m) (i) of the statutes is created to read:
108.16 (6m) (i) Any amount restored to the account of an employer subject to

reimbursement financing under s. 108.04 (13) (d) 4. c.

+++NOTE: I tried to make the language better match s. 108.04 (13) (d) 4. ¢. here,
OK? L T

SECTION 12. 108.22 (1) (b) of the statutes is amended to read:

108.22 (1) (b) If the due date of a report or payment under s. 108.15 (5) (b),
108.151 (5) () or (7), 108.155, 108.16 (8), 108.17, or 108.205 would otherwise be a

Saturday, Sunday, or legal holiday under state or federal law, the due date is the next

following day which is not a Saturday, Sunday, or legal holiday under state or federal

law. ,»Q*

*+NOTE: This provision was not indicated to be amended, but it seemed to make :
sense to do so, consistent with par. (c), below. OK?

SEcTION 13. 108.22 (1) (c) of the statutes is amended to read:

108.22 (1) (¢) Any report or payment, except a payment required by s. 108.15
(5) (b) ez, 108.151 (5) (f) or (7), or 108.155, to which this subsection applies is

delinquent, within the meaning of par. (a), unless it is received by the department,
in the form prescribed by law or rule of the department, no later than its due date
as determined under par. (b). Any payment required by s. 108.15 (5) (b) ex, 108.151
(5) () or (7), or 108.155 is delinquent, within the meaning of par. (a), unless it is
received by the department, in the form prescribed by law, no later than the last day
of the month in which it is due.

SECTION 14. 108.22 (1m) of the statutes is amended to read:
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108.22 (lm) If an employer owes any contributions, reimbursements, or
assessments under s. 108.15, 108.151, 108.155, or 108.19 (1m), interest, fees, or
payments for forfeitures or other penalties to the department under this chapter and
fails to pay the amount owed, the department has a perfected lien upon the
employer’s right, title, and interest in all of its real and personal property located in
this state in the amount finally determined to be owed, plus costs. Except where
creation of a lien is barred or stayed by bankruptcy 01; other insolvency law, the lien
is effective when the department issues a determination of the amount owed under
s. 108.10 (1) and shall continue until the amount owed, plus costs and interest to the
date of payment, is paid. If a lien is initially barred or stayed by bankruptcy or other
insolvency law, it shall become effective immediately upon expiration or removal of
such bar or stay. The perfected lien does not give the department priority over
lienholders, mortgagees, purchasers for value, judgment creditors, and pledges
whose interests have been recorded before the department’s lien is recorded.

SEcTION 15. Effective date.

(1) This act takes effect on January 1, 2016.

(END)

\\/\é (?’H
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INSERT 5-4

#+«NOTE: I tried to rewrite this a bit for:clarity. 1 said “imposed” instead of
“established,” because the date the assessment is established would be a one-time
occurrence (i.e., when the amount set aside first drops below $100,000), but the
assessment would then be imposed annually, and would be so imposed upon only those
employers that are reimbursable employers at that time, not ones that were reimbursable
employers when the assessment was originally established. Correct? Still, 'm not
entirely sure what date “imposed” would refer to. The date the calculation is made (June
30), or the date the assessments are billed (some time in September)? Let me know if this
should be further clarified.

INSERT 5-13

3.

, beginning that year, take action under par. (

INSERT 5-15
(A l 2n cla 4

@%ﬁmt that was allocated in the precedin%é;ar to reimbursable employers’
accounts under s. 108.04 (13) (d) 4, c., when combined with amounts from any
postponed assessments under subd. 2., V

INSERT 5-16

i

2. If an assessment is not imposed under subd. 1., the department shall, subject
to subd. 3., postpone that year’s assessment byvaddjng the amount that; was aﬂocéted
in the precedingfj;acrﬁtlo&:eiglgursable employers’ accounts under s. 108.04 (13) (d)
4. c., combined with amounts added from any previous years’ postponed assessments
under this subdivision, to the amount allocated for the following year.

3. NotMthst%ndmg subd. 1., if the fund’s treasurer postponed assessments
under subd. (3. in each of ‘ the 4 previous years, the department shall assess
reimbursable employers under sub. (23 for the amount that was allocated in the
preceding /{;;:rmto%ita\l;fursable employers’ accounts under s. 108.04 (13) (d) 4. c.,
combined with amounts from any postponed assessments under subd. 2.; regardlesé
of whether the total amount to be assessed is $20,000 or more.

INSERT 6-5
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that was allocated in the preceding/year to reimbursable employers’ accounts
under s. 108.04 (13) (d) 4. c., combined with amounts from any postponed
assessments under sub. (3) (b) 2. or, if that amount is more than $200,000, a rafe that
when so applied will generate $200,000.

+++NOTE: Note the draft does not requires amounts over $200,000 to be rolled over.
OK? If they should be rolled over, I would have to incorporate that into sub. (8) (b).

INSERT 7-21

SECTION 1. 108.16 (6) (g) of the statutes is amended to read:

108.16 (6) (g) Any payment or other amount received for the balancing account
e
<
under s. 108.15 or, 108.151, 108.152, or 108.155.

History: 1971 ¢, 53; 1973 ¢. 247; 1975 ¢, 343; 1977 ¢, 133; 1979 ¢. 52; 1979.c. 110 5. 60 (13); 1981 c. 36; 1983 a. 8, 99, 368; 1985 a. 17 ss. 39 to 56, 66; 1985 a.29; 1987
a.27; 1987 a. 38 ss. 107 to 111, 134; 1987 a. 255; 1989 a, 56 5. 259; 1989 a. 77, 359; 1991 a. 89, 221; 1993 a. 112,373, 490, 492; 1995 a. 118, 225; 1997 a. 39; 1999 a. 15, 83;
2001 a. 35; 2003 a.'197; 2005 a. 86, 253; 2007 2. 59; 2009 a. 287; 2011 a. 198, 236; 2013 a. 20, 36.

#+NOTE: I added in s. 108.151 here as well, as there are amounts in that section
that get credited to the balancing account.: OK? This is worded broadly enough that it
would capture both the assessments themselves, as well as any money recovered from the
fraudster.

INSERT 8-5

+++NOTE: I'm now not sure we need this provision. If the amount was restored to
the employer’s account, what is intended should happen? Section 108.15 (4) (b) talks
about refunding overpayments, but s. 108.151(5) (which also applies in s. 108.152) does
not have this sentence about refunds, which suggests to me that refunding is only
available for public employers under s. 108,15. Is the idea that the money would be
refunded to the reimbursable employer, or that it would remain in the employer’s
“account” in the balancing account to be used for future benefit payments, or would it be
dependant on what kind of employer it is, as those differences in current law appear to
suggest?

SECTION 2. 108.16 (7m) of the statutes is amended to read:

108.16 (7Tm) The fund’s treasurer may write off, by charging to the fund’s
balancing accoﬁnt, any delinquent cohtribution, reimbursement in lieu of
contribution, assessment, tardy payment or filing fee, or interest for which the

employer’s liability to the fund was established under s. 108.10, upon receipt of
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1 certification by the department that reasonable efforts have been made to recover the

2 delinquency and that the delinquency\is uncollectible,

History: -1971 c. 53; 1973 ¢, 247; 1975 ¢. 343; 1977 ¢, 133; 1979 ¢. 52; 1979 c. 1105, 60 (13); 1981 c. 36; 1983 a. 8, 99, 368; 1985 a. 17 ss. 39 to 56, 66; 1985 a. 29; 1987
a.27; 1987 a, 38 ss. 107 to 111, 134; 1987 a. 255; 1989 a. 56 5. 259; 1989 a. 77, 359; 1991 a, 89,221; 1993 a. 112, 373, 490, 492; 1995 a. 118,225; 1997 a. 39; 1999 a. 15, 83;
2001 a. 35; 2003 a. 197; 2005 a. 86,253; 2007 a. 59; 2009 a. 287; 2011 a. 198, 236; 2013 a. 20, 36,

#+xNOTE: Let me know if the reference to “assessment” here should be more
specific.

INSERT 9-14

SECTION 3. 108.225 (1) (a) of the statutes is amended to read:

108.225 (1) (a) “Contribution” includes a reimbursement or assessment under

3
4
5 s. 108.15, 108.151, ex 108.152, or 108.155, interest for a nontimely payment, fees‘, aﬁd
6 any pgyment due for a forfeiture impoéed upon an employing unit under s. 108,04
7

(11) (c) or other penalty assessed by the department under this chapter.

History: = 1989 a. 77; 1997 a. 187, 283; 2001 a, 35, 109; 2003 a. 197; 2005 a. 86, 442; 2011 a. 198, 236; 2013 a. 36; 20132, 165 5. 115,
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1 AN ACT ¢o ren

108.04 (13J (d) 3. (intro.) and a., 108.04 (13) (d) 4. (intro.) and a., 108.151 (4) (b),

mber arntd-amend 108.151 (3) (b); to amend 108.02 (21) (b),

108.152 (6) (a) (intro.), 108.16 (6) (g), 108.16 (7m), 108.22 (1) (b), 108.22 (1) (c),
108.22 (1m) and 108.225 (1) (a); and to create 108.04 (13) (d) 4. c., 108.151 (3)

(b) 2., 108.155 and 108.16 (6m) (i) of the statutes; relating to: liability of

reimbursable employers for identity theft under the unemployment insurance

g O oUW N

law.

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

8 SEcTION 1. 108.02 (21) (b) of the statutes is amended to read:
9 108.02 (21) (b) Notwithstanding par. (a), except as provided in s: ss. 108.151
10 (7) (a) and 108.155 (1) (a), an employer’s payroll for calendar years prior to 2009
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. includes only the first $10,500 of wages paid by an employer to an individual during

each calendar year, for calendar years 2009 and 2010 includes only the first $12,000
of such wages, for calendar years 2011 and 2012 includes only the first $13,000 of
such wages, and for calendar years after 2012 includes only the first $14,000 of such
wages, including any wages paid for any work covered by the unemployment
insurance law of any other state, except as authorized in s. 108.17 (5).

SECTION 2. 108.04 (13) (d) 3 (intro.) and a. of the statutes are amended té read:

108.04(13) (d) 3. (intro.) To correct any erroneous payment not so adjusted that
was charged to the account of an employer that is subject to the contribution
requirements of ss. 108.17 and 108.18, the department shall do one of the following:

a. If recovery of an overpayment is permitted under s. 108.22 (8) (c), restore the
proper amount to the employer’s account and charge that amount to the fund’s
balancing account, and shall thereafter reimburse the balancing account by
crediting to it benefits which would otherwise be payable to, or cash recovered from,
the employeesor,

SECTION 3. 108.04 (13) (d) 4. (intro.) and a. of the statutes are amended to read:

108.04 (13) (d) 4. (intro.) Tb correct any erroneous payment not so adjusted from

the account of an employer which-is-a government unit; an Indian tribe, or a nenprofit

TTIOC; O

organization-and which hascleeted thét is subject to reimbursement financing, the
department shall do one of the following:

a. If recovery of an overpayment is permitted under s. 108.22 (8) (¢), credit to
the account benefits which would otherwise be payable to, or cash received from, the

employee;s-or, unless subd. 4. c. applies.
SECTION 4. 108.04 (13) (d) 4. c. of the statutes is created to read:
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SECTION 4

108.04 (13) (d) 4. c. If the erroneous payment resulted from a false statement
or representation about an individual’s identity and the employer was not at fault
for the erroneous payment, restore the proper amount to the employer’s account and
reimburse the balancing account by crediting to it benefits that would otherwise be
payable to, or cash recovered from, the individual who caused the erroneous
payment.

SECTION 5. 108.151 (3) (b) of the statutes is renumbered 108.151 (3) (b) (intro.)
and amended to read:

108.151 (3) (b) (intro.) The department may terminate any election as of the
close of any calendar year if the department determines that the any of the following
applies:

1. The eﬁlployer has failed to make the required reimbursement payments oz,

3. The employer no longer satisfies the requirements of sub. (4),-ex-whenever

4. Section 108.16 (8) applies with respect to the employer.

SECTION 6. 108.151 (3) (b) 2. of the statutes is created to read:

108.151 (8) (b) 2. The employer has failed to‘ pay the required assessments
authorized by sub. (7) 01*/602,.‘155.

SECTION 7. 108.151 (4) (b) of the sfatutes is amended to read:

108.151 (4) (b) The fund’s treasurer shall issue a receipt to the employer for its
depdsit of assurance. Any assurances shall be retained by the fund’s treasurer in
escrow, for the fund, until the employer’s liability under its election is terminated,
at which time they shall be returned to the employer, less any deductions made under
this paragraph. The employer may at any time substitute assurances of equal or

greater value. The treasurer may, with 10 days’ notice to the employer, liquidate the
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1 assurances deposited to the extent necessary to satisfy any delinquent
2 reimbursements or assessments due under this section or s. 108.155 together §vith
3 any interest and any tardy filing fees due. The treasurer shall hold in escrow any
4 cash remaining from the sale of the assurances, without interest. The fund’s
5 treasurer shall require the employer within 30 days following any liquidation of
6 - deposited assurances to deposit sufficient additional assurances to make whole the
7 employer’s deposit at the prior level. Any income from assurances held in escrow

8 shall inure to and be the property of the employer.

9 SECTION 8. 108.152 (6) (a) (intro.) of the statutes is amended to read:
10 108.152 (6) (a) (intro.) If an Indian tribe or tribal unit fails to pay required
11 contributions, reimbursements in lieu of contributions, penalties, interest, oz fees,

12 or assessments within 90 days of the time that the department transmits to the tribe

13 a final notice of delinquency:

14 SECTION 9. 108.155 of the statutes is created to read:

15 - 108.155 Liability of reimbursable employers for identity theft. (1) In
16 this section:

17 (a) “Payroll” has the meaning given in s. 108.02 (21) (a).

18 (b) v“Reimbursable employer” means an employer under s. 108.02 (13) (a) that

19 is subJect to reimbursement financing under s. 108.15, 108.151, or 108.152.

20 (2) Excépt-as provided in sub. (6), each reimbursable employer that-is Subject
21

to this chapter as of the date that-an assessment'iﬁﬁ;;d pnder sub. (3) (b) shall i
I
!

/

i

!

22 i\ pay an assess/ment tothe fund in an amount determined by the fund’s treasurer
e g

¥_,/ | (Mave o P.U

}

ng
A

/23 ; lxku@ subs. (4) and (5).| As; T’:‘;ssments imposed under this section shall be credited to
| bl R :
W " the balancing account.
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ot
/, is establishet Wou;do%,oﬁ'ej/tlme
occuyrence (i.e,y"when th amo set asideé first drops lﬁalow $10 0),£but the

asseSssment w/;ld then be/ 1mpos amma]l{ and Wouldf pos d/ Jupon only those
f em loyer tﬁat are re az)ursa};le employe atft"hat txme, ot g tha were rennbursable
| loy S When the’ sessment Was/ ngﬁ‘ixally/estal{,shedf Correct" Stﬂl I’m not
[ ély sure what daté)mposed” refel:to The date the calcul/atlon is madé (June

30), or the date the-assessments are‘gﬂled (some timein Seﬁtember)" Let me ?ow if this

sl;ould be fiirther clarified. (// o S/

L (9,) \ / / F/

(8))(a) On thé effective date of this paragraph . [LRB m}erts date], the fund’s
treasurer shall set aside $2, 00,000 in tI;e\Bﬁ‘/I”aﬁﬁﬁfg“‘a"c“c’oﬁ‘ﬁTfor acgountlng
purposes. ,The fund’s treasurer shall tally the amounts ~used to restore benefit

e
charges/to reimbursable employers’ a&o\pnts under s. 108.04 (13) (d)_,4. c. and deduct

the cl;»érges from the amount set asj.de plus any interest calculated thereon. On the

June@e;ach year after the eﬂ'ective date of this paragraph ... [LRB inserts date],
the fund’s treasurer shall dd all of the'followin ;

1. Determine Whetl‘;é' the amount set as1de,\pl

beginning that, year, take actmn under par. (b). \ 7 i

2. Detérmine the amount that was allocated in the preceding calenda,r*j?ear to

reimbursable employers’ accounts under s. 1.08.04 1) d4e

-
(b) 1. If the the aﬂg,unt'th”t was| allocated in the pﬁ/e)cedmg calendar year to
o
/
reimbursable em;fogrers accounts under sj 108.04 (13)(d) 4. c., when combined with

amounts from any postponed assessments/ under subd. 2., is $26\OOO or more, the
/
| department shall assess,reimburs/able’employers under sub. (2). \

/ , 2, Ifan assessment is not imposed under subd. 1., the department“shall subject
!

N

to subd. 3. postpone that year’s assessment by adding the amount that Was allocated

f

|
19 | inthe precjedmg calendar year to reimbursable employers’ accounts under s. 108.0
\ : '

\\,A T e sy P
Mg e

— TR
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<

1 (13N 4. c., combined with amounts added from any previous years’ postponed >§ ) WS
. Bt
assessmen sun\der this subdivision, to the amount allocated for E}gf foll’(j/v;ing year. X

3. Notwithstanding subd. 1., if the fund’s tfﬁs/vbllrer‘pgtponed assessments

0N

under subd. 2. in each of the 4 preyigus”fr’é;rs, the department shall assess

o

()]

reimbursable employers under sub.(2)_for the amount that was allocated in the
6 preceding caleq@ar year to reimbursable employers’ accounts under s. 108.04 (13) (d)
7 4, c., goniBi;;;d with amounts from any postpomsments under subd. 2.,
8 regardless of whether the total amount to be assessed is $20,(m‘me\.\

9 D\\ y{’/(g) If the department assesses reimbursable employers under par.(kg, the
) G

(&
10 ~ department shall determine the amount of assessments to be leviec?{ and the fund’s
g i—:apav{of.w( wsuh, 03
11 treasurer shall notify reimbursable employers that the assessment will be imposed.

B3
12 Except as provided in ,sub.@ﬁhe assessment shall be payable by@
& Gon (e nburSeble enploser Moot 05 ¢ Chrd iy ;
4 f@ a ovided sl (D 4y, e il a5 oF Jhe clode e ass essaaits

14 @The rate of] assessment?/under this section for §achcalendar year shall be * wposed,
(PR vl

o an Cpnpe b (3 0) o gwen
15) a rate that, when applied to the payrolls of all reimbursable employers for the

A ol ”\\
16 preceding calendar year, will generate an amount equal to the aqnog@that was  \

17 /allocated in the preceding calendar year to reimbursable employers’ accounts under
18

i

q
1
s. 108.04 (13) (d) 4. c., combined with amounts from any postponed assessments i

i

19 | under sub. (3) (b) 2. or, if that amount is more than $200,000, a rate that when so ]’
/

20 applied will generate $200,000. e . e o
et 'zu 'f’b b{ GS'St';SéO(r E AN NS SN
WV *NOTE: Note the draft does not require§ amounts over $200,000 to be rolled over. 6{1, Lorpai ved Undiy
> I—-'\?/ OK? 4¢tiey-should-be rofletovern] would hifive To nectporata that, infdsubv-(371d), , 'g ro 00
o ey pPar, (O et
X 91 / (5)/} Except as provided in¢ub. (6), the amount of a reimbursable employer’s
e = 3 Lo # - {b; 1 (24}(;/‘;)
22 assessment (under this 73931_;193) for @m 0é%fliendal.r{;{(yezar is the product of the rate
23 determined under

ursable employer’s payroll for the preceding

A Glivea
xij“:
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SECTION 9

calendar year, as reported by the reimbursable employer under s. 108.15 (8), 108.151
(8), 108.152 (7), or 108.205 (1), or, in the absence of reports, as estimated by the
department'./ ‘. ( ¢ 3
( Q(G) If a reimbursable employer would otherwise be assessed an amount less
than $10 for a calendar year, the department shall, in lieu of requiring that
reimbursable employer to pay an assessment for that calendar year, apply the
amount that the reimbursable employer would have been required to pay to the other
reimbursable employers subject to an assessment on a pro rata basis. : , “
@ The department shall bill assessments under this sectlon toa rennbursable .
employer at its last known address in the month of September of each year and the
assessment shall be due to the department within 20 days after the date such bill is
maile& by the department. Any assessment that remains unpaid after its applicable
due date is a delinquent payment. If a reimbursable employer is delinquent in

paying an assessment under this section, in addition to pursuing action under the

provisions of ss. 108.22 and 108.225, the department may do any of the following:

(a) Pursue action authorized under s, 108.15 (6), if the reimbursable employer
is subject to reimbursement financing under s. 108.15.

(b) Terminate the reimbursable employer’s election of reimbursement
financing under s. 108.151 (3) (b) or liquidate the employer’s assurance under s.
108.151 (4) (b), if the reimbursable employer elected reimbursement financing under
s.108.151 (2).

(c) Pursue action authorized under s. 108.152 (6), if the reimbursable employer
elected reimbursement financing under s. 108.152 (1).

L/(fS\)\) If the payroll of a reimbursable employer for any quarter is adjusted to

decrease the amount of the payroll after an employment and wage report for the

O
NG
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SECTION 9
reimbursable employer is filed under s. 108.205 (1), the department shall refund the

Cmmmt of any assessment that was overpaid by the reimbursable employer under

this sectiOI} asa result of the adjustment. Cg) C@j
) The department shall annually report to the council on unempl?olyment
insurance the balance remaining of the amount set aside under sub.g\(S and the
amount of charges restored to reimbursable employers’ accounts under s. 108.04 (13)
(d) 4. c.

SECTION 10. 108.16 (6) (g) of the statutes ié amended to read:

108.16 (6) (g) Any payment or other amount received for the balancing account
under s. 108.15 ox, 108.151, 108.152, or 108.155.

#+NOTE: I added in s. 108.151 hefe as well, as there are amounts in that section
that get credited to the balancing account. OK? This is worded broadly enough that it
would capture both the assessments themselves, as well as any money recovered from the
fraudster.

SECTION 11. 108.16 (6m) (i) of the statutes is created to read: ’
108.16 (6m) (i) Any amount restored to the account of an employer subject to
reimbursement financing under s. 108.04 (13) (d) 4. c.

#=+NOTE: I'm now not sure we need this provision. If the amount was restored to
the employer’s account, what is intended should happen? Section 108.15 (4) (b) talks
about refunding overpayments, but s. 108,151 (5) (which also applies in s. 108.152) does
not have this sentence about refunds, which suggests to me that refunding is only
available for public employers under s. 108.15. ‘Is the idea that the money would be
refunded to the reimbursable employer, or that it would remain in the employer’s
“account” in the balancing account to be used for future benefit payments, or would it be
dependant on what kind of employer it is, as those differences in current law appear to
suggest?

SECTION 12. 108.16 (7m) of the statutes is amended to read:

108.16 (7m) The fund’s treasurer may write off, by charging to the fund’s
balancing account, any delinquent contribution, reimbursement in lieu of
contribution, assessment, tardy payment or filing fee, or interest for which the

employer’s liability to the fund was established under s. 108.10, upon receipt of

e
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SEcTION 12

certification by the department that reasonable efforts have been made to recover the
delinquency and that the delinquency is uncollectible.

#++NOTE: - Let me know if the reference to “assessment” here should be more
specific.

SECTION 13. 108.22 (1) (b) of the statutes is amended to read:
108.22 (1) (b) If the due date of a report or payment under s. 108.15 (5) (b),
108.151 (5) (f) or (7), 108.155, 108.16 (8), 108.17, or 108.205 would otherwise be a

Saturday, Sunday, or legal holiday under state or federal law, the due date is the next

‘ following day which is not a Saturday, Sunday, or legal holiday under state or federal

law.

SEcTION 14. 108.22 (1) (c) of the statutes is amended to read:

108.22 (1) (c) Any report or payment, except a payment required by s. 108.15
(5) (b) ex, 108.151 (5) (f) or (7), or 108.155, to which this subsection applies is
delinquent, within the meaning of par. (a), unless it is received by the department,
in the form prescribed by law or rule of the department, no later than its due date
as determined under par. (b). Any payment required by s. 108.15 (5) (b) ez, 108.151

(5) (0 or (7), or 108.155 is delinquent, within the meaning of par. (a), unless it is

received by the department, in the form prescribed by law, no later than the last day
of the month in which it is due.

SECTION 15. 108.22 (1m) of the statutes is amended to read:

108.22 (Im) If an employer owes any contributions, reimbursements, or
assessments under s. 108.15, 108.151, 108.155, or 108.19 (1m), interest, fees, or
payments for forfeitures or other penalties to the department under this chapter and
fails to pay the amount owed, the department has a perfected lien upon the

employer’s right, title, and interest in all of its real and personal property located in
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this state in the amount finally determined to be owed, plus costs. Except where
creation of a lien is barred or stayed by bankruptcy or other insolvency law, the lien
is effective when the department issues a determination of the amount owed under
s.108.10 (1) and shall continue until the amount owed, plus costs and interest to the
date of payment, is paid. If a lien is initially barred or stayed by bankruptcy or other
insolvency law, it shall become effective immediately upon expiration or removal of
such bar or stay. The perfected Hen does not give the department priority over
lienholders, mortgagees, purchasers for value, judgment creditors, and pledges
whose interests have been recorded before the department’s lien is recorded.

SEcTION 16. 108.225 (1) (2) of the statutes is amended to read:

108.225 (1) (a) “Contribution” includes a reimbursement or assessment under

s. 108.15, 108.151, e 108.152, or 108.155, interest for a nontimely payment, fees, and

any payment due for a forfeiture imposed upon an employing unit under s. 108.04
(11) (¢) or other penalty assessed by the department under this chapter.

SEcTION 17. Effective date.

(1) This act takes effect on January 1, 2016.

(END)
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@(a) On the effective date of this paragraph ... [LRB inserts datel, the fund’s
treasurer shall set aside $2,000,000 in the balancing account for accounting
purposes. On an ongoing basis, the fund’s treasurer shall tally the amounts allocated
to reimbursable employefé’ accounts under s. 108.04 (13) (d) 4. c. and deduct those

amounts from the amount set aside plus any interest calculated thereon.

. RO SAL
e i S L

(b) On each June 30@& the effectlve date of this paragraph .... [LRB inserts
/“DU \(‘NN& 1Y "{"" dv 3
@l the ftind’s treasurer gﬁall o all of the following:

1. Determine the current result of the calculations described in par. (a).

2. Determine the amount that was allocated to reimbursable employers’

oy
accounts under s. 108.04 (13) (d) 4 c.in the preced:mg calendar year bes N
(©) dn In any year in which) the amount determm:ed under pa.r (b) 1.1is less than

4MLLVN1M*
$100,000, the department shall proceed as follows: J

any
]
1. If the sum of the amount determined under par. (b) 2. in€had year and
 Cecied over [fiom the preceding yeac
amount (of any postponed assessmen [\under subd. 2./is $20,000 or more, the

at

department shall assess reimbursable employers (nder sub. (2) for ,, e
?(li€A‘A5

g ~ X
but not to exceed $200,00 the lesser of $200, 000 oc : r;,,*«:\j
7 %L ye_o\r

2. If the sum of the amount determined under par. (b) 2. m ? year and the-~2"

Corcied aw{ he curveak

amount @W&un@r this subdivision4is less than $20,000

the Current
the department shalksub,)ect to subd. 3., postpone ha; year’s assessme}J
( o b ) Dot el AAAAEH
3. If the department postponed assessments&under subd-27in 1 each of the 4

L S e
previous years, the department shall assess relmbursable employers {inder sub. (2)\
Hea le_s.ser of & 200,000 ~
for 4n amount equal tethe sum of the amount’ determined under par. (b) 2. in @t
f > the
¢ 6T potporet \ of the 4 provious
year and amount§ 6f the postponed assessmen ffrom each of the 4 previous
- SteT ( — L e
ars{ bt ot to exceed §200,000’ C:ﬂ(;‘:(‘l X D o e preceding year
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INSERT A

#+NOTE: We rewrote this provision substantially for better clarity and to clearly
lay out the concept of the postponed assessments rolling over to the next year. ‘In doing
S0, I eliminated what was sub. (2) in the /P1 version and moved the relevant language
to other places in this section, because that provision was largely duplicative and I
thought it would made more sense if the section started with the $2,000,000 set aside and
not with the assessment, since the assessment will only actually be imposed if and when
the set aside drops to $100,000. Also, I would note that we did have an idea of a way to
avoid using the phrase “set aside” by instead just reqmrmg certain calculations to be
made and actions to be taken based upon those calculations, in case the concept of a “set
aside” was still a potential concern. = However, the language would be less
straightforward. . However, if you think such language would potentially be worth
considering, let me know.

INSERT B

$°(M' "M "Here I said “imposed” instead of “established,” because the date the assessment is’

,ﬁ')w established would be a one—time occurrence (i.e. When the amount set aside first drops
below $100,000), but the assessment would then be imposed annually, and would be so
imposed upon only those employers that are reimbursable employers at that time, not
ones that were reimbursable employers when the assessment was originally established.
Correct? Still, I'm not entirely sure what date “imposed” would refer to (i.e.; on what date
would the department determine what employers are currently reimbursable employers
that will be subject to the assessment?). The date the calculation is made (June 30), the
date the assessments are billed (some time in September), or some date in between? Let
me know if this should be further clarified.



