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Fiscal Estimate Narratives
DOR 12/5/2018

LRB Number 17-6074/1 Introduction Number AB-1073 |Estimate Type  Original

Description

legislative power and duties, state agency and authority composition and operations, administrative rule-
making process, federal government waivers and approvals, unemployment insurance work search and
registration requirements, and making an appropriation

Assumptions Used in Arriving at Fiscal Estimate
This omnibus bill contains several provisions that relate to the Department of Revenue.
CITATIONS REQUIRED WITH GUIDANCE

The bill requires that an agency identify the applicable provision of federal law, state statute, or state
administrative code for any statement or interpretation of law that an agency provides in any publication,
whether in print or on the agency's Internet site, including guidance documents, forms, pamphlets, or other
informational materials.

This will be a significant undertaking for DOR to prepare its annual updates to tax forms, instructions,
publications, and FAQs to include citations for every statement or interpretation of the law. While DOR
expects to absorb the costs, it would displace or delay other work.

ENTITY LEVEL TAX ELECTION

The bill allows pass-through entities to elect to be taxed at the entity level for purposes of the state's
income and franchise taxes.

Under current law, pass-through entities, such as tax-option corporations and partnerships, are generally
not subject to the income or franchise tax at the entity level. Rather, any item of income, loss, or deduction
flows through to their shareholders, partners, or members, who are then subject to tax. The bill allows tax
option corporations and partnerships, including limited liability companies and other entities that are treated
as partnerships under federal tax law, to elect to be taxed at the entity level for purposes of the income and
franchise taxes. Persons who hold more than 50 percent ownership of the pass-through entity must
consent to the election and must consent to any revocation of the election. The bill allows the election to be
made for taxable years beginning in 2018 for tax-option corporations and 2019 for other entities.

It is unclear how many entities will elect to pay tax at the entity level, how many individual income tax
returns the elections will affect, and how much income will be taxed differently. As such, the revenue effect
is an indeterminate increase. However, for context, 148,000 Wisconsin resident 2016 tax returns reported
$11.37 billion of partnership/s-corporation net income, excluding pass-through income reported elsewhere
on the returns. Based on an analysis of returns with pass-through income, the state average effective
marginal tax rate was approximately 5.9%. Based on that figure, for each $1 million of income tax paid by
entities at the 7.9% corporate rate instead of the 5.9% marginal individual rate, revenue would increase by
approximately $20,000.

The Department expects to incur administrative costs of approximately $704,400 in order to implement the
change. The costs can be absorbed, but would displace or delay other work. Though the change will
initially be effective for 2018, forms have already been finalized and new forms reflecting the provisions of
the bill will not be available for approximately four months.

REPORTING FEE AUTHORITY

The bill requires each state agency to include a report with its biennial budget request that lists each fee
the agency is authorized to charge.

DOR expects to absorb administrative costs associated with this provision.




INDIVIDUAL INCOME TAX RATE REDUCTION DUE TO REMOTE RETAILER SALES TAX
COLLECTION

Thisbill clarifies that the recent U.S. Supreme Court Decision in South Dakota v. Wayfair, Inc. triggers the
current state law under sec. 73.03(71). That law requires that the Department of Revenue determine the
amount of additional revenue collected from the state sales and use tax as a result of any federal law that
expands the state's authority to collect sales and use taxes from out-of-state retailers.

Under the bill, DOR must determine the additional sales and use tax revenue during the period beginning
on October 1, 2018 and ending on September 30, 2019. The Department of Administration, in consultation
with DOR shall determine the new individual income tax rates for the taxable year ending on December 31,
2019, in order to reduce revenue by the same amount as the additional sales and use tax collections.

The bill also provides that the new individual income tax rates based on the determinations would not take
effect automatically in the year following DOR's certification. Instead, DOA, in consultation with DOR,
would determine the new tax rates to take effect for tax year 2019. The Legislative Audit Bureau would
then review the determinations. If LAB's review results in a re-determination of the rates, the Joint
Committee on Finance would determine which rates apply.

Finally, the bill includes in the definition of a “retailer engaged in business in this state” any retailer th-at has
annual gross sales into this state in excess of $100,000 or an annual number of separate sales
transactions into this state of 200 or more.

The current graduated individual income tax rates in statute are 4.0%, 5.84%, 6.27%, and 7.65%. Based

on current projections, if DOR collects an additional $60 million of sales and use tax revenue from out-of-
state retailers during the designated period, the department expects that new individual income tax rates

could be reduced to 3.98%, 5.81%, 6.23%, and 7.61%. The bill resuits in an income tax reduction of $60

million based on the department's estimate of incremental sales tax collections resulting from the Wayfair
decision.

EXPAND ENTERPRISE ZONE TAX CREDIT

The bill eliminates the restriction on the number of enterprise zones the Wisconsin Economic Development
Corporation may designate. ‘

This provision has an indeterminate effect on enterprise zone tax credits. Credit claims will increase to the
extent that WEDC designates additional zones and JCF approves them.

PROHIBIT DEFERENCE

The bill prohibits a court from according deference to agency interpretations of law in certain proceedings.
It also prohibits agencies from seeking deference in any proceeding to agency interpretations of law.

DOR does not anticipate a fiscal effect for this provision.
PUBLIC COMMENT PERIOD FOR PUBLISHED GUIDANCE

The bill establishes requirements with respect to the adoption and use of guidance documents by
agencies, including requirements that agencies must comply with in order to adopt guidance documents.

DOR produces thousands of guidance documents for taxpayers, indljstry groups, assessors, legislators,

and others that may fall under this provision. The Department expects to incur $104,880 of annual
administrative costs to employ staff specifically to coordinate the duties required under this provision.

Long-Range Fiscal Implications
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l. One-time Costs or Revenue Impacts for State and/or Local Government (do not include in

annualized fiscal effect):

The Department expects to incur administrative costs of approximately $704,400 in order to
implement the changes required to allow the pass-through entity taxation election.

ll. Annualized Costs:

Annualized Fiscal Impact on funds from:

Increased Costsl Decreased Costs

A. State Costs by Category

State Operations - Salaries and Fringes

(FTE Position Changes)

State Operations - Other Costs

Local Assistance

Aids to Individuals or Organizations

TOTAL State Costs by Category

B. State Costs by Source of Funds

GPR

FED

PRO/PRS

SEG/SEG-S

lll. State Revenues - Complete this only when proposal will increase or decrease state

revenues (e.g., tax increase, decrease in license fee, ets.)

Increased Rev Decreased Rev
GPR Taxes $|- $
GPR Earned
FED
PRO/PRS
SEG/SEG-S
TOTAL State Revenues $ $
NET ANNUALIZED FISCAL IMPACT
State Local
NET CHANGE IN COSTS $ 9
NET CHANGE IN REVENUE $See Text $
Agency/Prepared By Authorized Signature . Date

DOR!/ Bradley Caruth (608) 261-8984{&

Michael Oakleaf (608) 261-5173; & 12/5/2018




