Johns, Melinda

R AT —— — R
From: Zolik, Nathan J - DOJ
Sent: Tuesday, March 12, 2019 4:45 PM
To: Johns, Melinda
Subject: FW: Draft review: LRB -2194/P3
Attachments: 19-2194/P3.pdf

Hi Melinda: Two more changes:
Page 2, line 5: delete “alleged or suspected”

Page 5, line 20: delete entirety of line 20. Result is that it says, “The department shall promulgate rules to administer
this section.” ’ '

Thank you!

Nate Zolik

Senior Counsel

Wisconsin Department of Justice
17 W. Main Street

Madison, WI 53703

ZolikNJ@doj.state.wi.us

From: LRB.Legal <Irblegal@legis.wisconsin.gov>
Sent: Tuesday, March 12, 2019 1:55 PM

To: Zolik, Nathan J. <ZolikNJ@doj.state.wi.us>
Subject: Draft review: LRB -2194/P3

Following is the PDF version of draft LRB -2194/P3.
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PRELIMINARY DRAFT - NoT READY FOR INTRODUCTION

AN_ACT to repeal 165.77 (7) and 1175.405; to amend 165.79 (1), 165.845 (title),

165.845 (1) (a), 165.845 (1) (b) and 165.845 (2); and to create 165.77 (7g) and
165.775 of the statutes; relating to: storage and analysis of sexual assault kits

and requiring the exercise of rule-making authority.

Analysis by the Legislative Reference Bureau

Under current law, there is no statutory procedure for the collection and
analysis of sexual assault kits. This bill creates procedures for transmission,
analysis, and storage of sexual assault kits. Under the bill, a health care professional
who collects a sexual assault kit must do one of two things: 1) if the victim wants to
report the sexual assault to law enforcement, the health care professional must
notify a law enforcement agency within 24 hours of collecting the kit; or 2) if the
victim does not want to report the sexual assault to law enforcement, the health care
professional must transmit the kit to the state crime laboratories within 72 hours for
long-term storage. Under the bill, once a law enforcement agency has received
notification from a health care professional that a kit has been collected, the law
enforcement agency must take possession of the kit within 72 hours, and must
transmit the kit to the state crime laboratories for analysis within 14 days. If the
victim changes his or her mind about wanting to have his or her kit analyzed after
itis given to a law enforcement agency but before the agency transmits the kit to the
state crime laboratories for analysis, the agency must transmit the kit to the state
crime laboratories for storage rather than for analysis.

Under the bill, once the state crime laboratories takes possession of a sexual
assault kit, it must do one of the following: 1) if it has received the kit of a person who
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has not consented to analysis, securely and confidentially store the kit for a period
of ten years; or 2) if it has received the kit of a person who has consented to analysis,
analyze the kit and then send it to a law enforcement agency to store the kit for a
period of 50 years, or until the date of the expiration of the statute of limitations, or
until the end of a term of 1mpr1sonment or probation of a person prosecuted in the
sexual assault case.

Under current law, local law enforcement agencies report certain crime
statistics to the Department of Justice using forms issued by DOJ. This bill requires
DOJ to collect certain data regarding sexual assault kits collected and analyzed in
Wisconsin in addition to the data currently being collected. This bill also requires
DOJ to maintain a data bank, to be known as the Wisconsin Sexual Assault Kit
Tracking System, for the purpose of providing victims of sexual assault access to -
information about the status of any sexual assault kit he or she has provided.

For further information see the state and local fiscal estlmate which will be
printed as an appendix to this bill.

The people of the state of Wzsconsm, represented in senate and assembly, do
enact as follows:

SECTION 1. 165.77 (7) of the statutes is repealed.
SECTION 2. 165.77 (7g) of the statutes is created to read:
165.77 (7g) The department shall maintain a data bank, which shall be known

as the Wlsconsm Sexual Assault Kit Tracking System, for the purpose of providing

p

victims of f leggﬁ 9{' suspecte-"%exual assault access to information about the status
of any sexual assault kit he or she has provided. The data bank shall use electronic
technologies to allow continuous, ongoing access to do all of the following:

(a) Allow health care professionals collecting sexual assault kits, forénsic
laboratories, law enforcement agencies, prosecutors, aﬁd the department to update
and track the location and status of sexual assault kits throughout the criminal
Justice process, including the initial collection of evidence, receipt and storage at law

enforcement agencies, receipt and analysis at forensic laboratories, and storage and -

any destruction after corﬁpletion of analysis.
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SEcCTION 2

(b) Allow a victim of sexual assault to anonymously track or receive updates
regarding the location and status of his or her sexual 'assault kit throughout the
criminal justice process, including the initial collection in examinations performed
at médical facilities, réceipt and storage at law enforcement agencies, receipt and
analysis at forensic laboratories, and storage and any destruction after completion
of analysis. Notwithstanding s. 165.79 (1), a victim may receive information and
analyses of evidence obtained from his or her sexual assault kit.

SECTION 3. 165.775 of the statutes is created to read:

165.775 Sexual assault kits. (1) In this section:

(a) “Department” means the department of justice.

(b) “Health care professional” has the meaning given in s. 154.01 (3).

(c) “Sex offense” has the meaning glven in s. 949.20 (7).

(d) “Sexual assault forensic examination” means an examination performed by
a health care professional to gather evidence regarding a sex offense.

(e) “Sexual assault kit” means one of the following:

1. An evidence collection kit that is provided by the department and that
contains medical supplies, other necessary items, and forms for a health care
professional to conduct a sexual assault forensic examination on a victim of sexual
assault.

2. An evidence collection kit that may contain forms developed by the
| department for the health care professional and that contains medical supplies and
other necessary items that are provided by a health care professional and that are
used to conduct a sexual assault forensic examination.

#+NOTE: I added a definition of “sexual assault forensic examination.” Please let
me know if this is consistent with your intent.
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SECTION 8

(d) “Wisconsin law enforcement agency” has the meaning given in s. 165.77 (1)
(). | |

(2) Whenever a health care professional collects a sexual assault kit, the health
care professional shall do one of the following:

(é) If the victim chooses .to report the sexual assault to a Wisconsin law
enforcement agency, notify a Wisconsin law enforcement agency within 24 hours
after collecting the sexual assault kit.

(b) If fhe victim chooses not to report the sexual assault to a Wisconsin law
enforcement agency, submit the sexual assault kit to the state crime laboratories for
storage in accordance with the procedures specified in the department’s rules under
sub. (6) within 72 hours after collecting the sexual assault kit.

(3) If a Wisconsin law enforcerﬁent agency receives notification under sub. (2)
(a), it shall do all of the following:

(a) Take possession of the sexual assault kit erm the health care professional
within 72 hours after the ’collection of the sexual assault kit.

(b) Except as provided in par. (¢), submit the sexual assault kit to the state
crime laboratories for analysis in accordance with the procedures specified in the
department’s rulés under sub. (6) within 14 days after taking possession of the sexual
assault kit.

(c) If the Wisconsin law enforcement agency, after taking possession of the
sexual assault kit under par. (a) but before submitting the sexual assault kit for
analysis under par. (b), receives notification from the crime victim thaf the victim
does not want to proceed with the analysis of his or her sexual assault kit, submit the

sexual assault kit to the state crime laboratories for storage in accordance with the
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1 procedures specified in the department’s rules under sub. (6) within 14 days after the
2 collection of the sexual assault kit. |
3 (4) If the state crime laboratories takes possession of a sexual assault kit, it
4 shall do all of the following:
5 (a) If the victim chooses not to report the sexual assault to a Wisconsin law
6 enforcement agency and thusv has not consented to the analysis of his or her sexual
7 assault kit, securely and confidentially store the sexual assault kit for a period of 10
8 years, during wh.iéh time the sexual assault victim may choose to report the assault
9 to a Wisconsin law enforcement agency.
10 (b) If the victim chooses to report the sexual assault to a Wisconsin law
11 enforcement agency and thus has consented to the analysis of his or her sexuai
12 assault kit, follow the procedures in the rules promulgated under sub. (G).
13 (56) If alaw enforcement agency takes possession of a sexual assault kit after
14 it has been analyzed by the state crime laboratories, it shall securely and
15 confidentially store the sexual assault kit for a period of 50 years, or until the date
16 of the expiration of the statute of limitations, or until the end of the term of
17 imprisonment or probation of a person who was convicted in the sexual aseault case,
18 whichever is longer. 0
19 (6) The department shall promulgate rules to administer this sectioxféﬁ
(20) [ including the procedures for analysis and storage of sexual assault kits,

+=NOTE: Do you think there needs to be more detail here as to what the rules )

should contain? There could be an “all of the following” list that the rules must contain /
ifyou would like.

e e

21 SECTION 4. 165.79 (1) of the statutes is amended to read:
22 165.79 (1) Evidence, information, and analyses of evidence obtained from law

23 enforcement officers by the laboratories is privileged and not available to persons
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SEcTION 4

other than law enforcement officers nor is the defendant entitled to an inspection of
information and evidence submitted to the laboratories by the state or of a
laboratory’s findings, or to examine laboratory personnel as witnesses concerning
the same, prior to trial, except to the extent that the same is used by the state at a

preliminary hearing and except as provided in s. 165.775 (5) or 971.23. Upon request

of a defendant in a felony action, approved by the presiding judge, the laboratories .
shall conduct analyses of evidence on behalf of the defendant. No prosecuting officer
is entitled to an inspection of information and evidence submitted to the laboratories
by the defendant, or of a laboratory’s findings, or to examine laboratory personnel as
witnesses concerning thé same, prior to trial, except to the extent that the same is
used by the accused at a preliminary hearing and except as provided in s. 971.28.
Employees who made examinations or analyses of evidence shall attend the criminal
trial as witnesses, without subpoena, upon reasonable written notice from either
party requesting the attendance.

SECTION 5. 165.845 (title) of the statutes is amended to read:

165.845 (title) Collect crime and évidentiary data.

SECTION 6. 165.845 (1) (a) of the statutes is amended to read:

| 165.845 (1) (a) Collect information concerning the number and nature of

offenses known to have been committed in this state, the number and nature of
sexual assault kits, as defined in s. 165.775 (1) (e), collected in this state, and such
other information as may be useful in the study of crime and the administration of
Justice. The department of justice may determine any other information to be

obtained regarding crime, evidence, and justice system data or statistics. The

information shall include data requested by federal agencies under the U.S,
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SECTION 6

department of justice, including but not limited to the federal bureau of investigation

under its system of uniform crime reports for the United States.

SECTION 7. 165.845 (1) (b) of the statutes is amended to read:

165.845 (1) (b) Furnish all reporting officials with forms or instructions or both
that specify the nature of the information required under par. (a), the time it is to be
forwarded, the process for submitting the information, the method of classifying and
any other matters that facilitate collection and compilation. |

SECTION 8. 165.845 (2) of the statutes is amended to read:

165.845 (2) All persons in charge of law enforcement agencies and other
criminal and juvenile justice system agencies shall supply the department of justice
with the information described in sub. (1) (a) on the bas‘is of the forms or instructions
or both to be supplied by the department under sub. (1) {a) (b). The department may
conduct an audit to determine the accuracy‘of the data and other information it
receives from law enforcement agencies and other criminal and juvenile justice
system agencies.

SECTION 9. 175.405 of the statutes is repealed.

SEcTION 10. Nonstatutory provisions.

(1) Within 180 days of the effective date of this subsection, the department of
Jjustice shall promulgate emergency rules unders. 227.24 to implement s.165.775 for
the period before the effective date of the permanent rules but not to exceed the
period authorized under s. 227.24 (1) (c), subject to extension ﬁnder 8. 227.24 (2).
Notwithstanding s. 227.24 1) (a), (2) (b), and (3), the department is not required to
provide evidence that promulgating a rule under this subsection as an emergency

rule is necessary for the preservation of the public peace, health, safety, or welfare
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SECTION 10
and is not required to provide a finding of emergency for a rule. promulgated under
this subsection.

SEcTION 11. Fiscal changes.

(1) WISCONSIN SEXUAL ASSAULT KIT TRACKING SYSTEM.V In the schedule under s.
20.005 (3) for the appropriation to the department of justice under s. 20.455 (2) (a),
the dollar amount for fiscal year 2019-20 is increased by $800,000 to create the data
bank required under s. 165.77 (7g).

SECTION 12. Effective dates. This act takes effect on the day after publication,
except as follows: |

(1) The treatment of ss. 165.77 (7) and (7g), 165.775 (1) to (5), 165.79 (1),
165.845 (title), (1) (a) and (b), and (2), and 175.405 takes effect on the first day of the
7th month beginning after publication.

(END)



Johns,

Melinda

From: Zolik, Nathan J - DOJ

Sent: Friday, March 15, 2019 3:19 PM
To: Johns, Melinda

Subject: further edits to LRB 2194/P4

Hi Melinda — A few more follow ups on the sex assault kit bill draft:

1.

895

For inclusion in the bill description: This bill requires law enforcement agencies to provide additional data to DO)J
regarding sexual assault kits collected and analyzed in Wisconsin. The bill also requires DOJ to report on the status
of the additional data at least annually. ;

- palowves cubs. (2] 1age j"
Then, in Section 8 of the bill, add new sentencefih_eg_nd of . 165_§45(2))The department shall report at Ieast a m/

annually on the status of compliance with the reporting requirements under sub. (1). ﬂ/{ﬁ{? /W /¢/
/"

{

YL

And, new provision on liability exemption for SANE nurse exams:

.539 Civil and criminal liability exemption; sexual assault evidence collection.

(1) In this section:

(a) “Health care professional” has the meaning given in s. 154.01(3).

(b} “Sexual assault forensic examination” has the meaning specified in s. 165.775(1)(d).

(2) Any health care professional performing-a sexual assault forensic examination pursuant to informed consent
or court order is immune from any civil or criminal liability for the act, except for civil liability for negligence in
the performance of the act.

(3) Any employer of the person under sub. (2) or any health care facility where the search is conducted by that
persan has the same immunity from liability under sub. (2).

Thank you!

Nate Zolik

Senior Counsel

Wisconsin Department of Justice
17 W. Main Street

Madison, W1 53703

ZolikNi@doj.state wi.us »
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PRELIMINARY DRAFT - NOoT READY FOR INTRODUCTION

1 AN ACT #o repeal 165.77 (7) and 175.405; to amend 165.79 (1), 165.845 (title),

2 165.845 (1) (a), 165.845 (1) (b) and 165.845 (2); and to create 165.77 (7g) and
T A PSP

3 165.775 of the statutes; relating to: storage and @%o@ sexual assault kits

4 and requiring the exercise of rule-making authority.

e

) e finalysis by the Legislative Reference Bureau
o Under current law, there is no statutory procedure for the collection and
-, @nalysiSjof sexual assault kits. This bill creates procedures for transmission,
 ~analysis,and storage of sexual assault kits. Under the bill, a health care professional
" who collects a sexual assault kit must do one of two things: 1) if the victim wants to
report the sexual assault to law enforcement, the health care professional must
notify a law enforcement agency within 24 hours of collecting the kit; or 2) if the
victim does not want to report the sexual assault to law enforcement, the health care
professional must transmit the kit to the state crime laboratories within 72 hours for
long-term storage. Under the bill, once a law enforcement agency has received
notification from a health care professional that a kit has been collected, the law
enforcement agency must take possession of the kit within 72 hours, and must
transmit the kit to the state crime laboratories f(ﬁf@A@){fﬁiﬁ 14 days. If the
victim changes his or her mind about wanting to have his or her kit analyzed after

it is given to a law enforcement agency but before the agency transmits the kit to the

state crime laboratories for @nalysis gﬁéﬁég ncy must transmit the kit to the state
crime laboratories for storage rathér than for analysis. 0#55n9
Under the bill, once the state crime laboratories takes possession of a sexual

assault kit, it must do one of the following: 1) if it has received the kit of a person who

P
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has not cgnsented to analysis, securely and confidentially store the kit for a period
_ oftenye ; rs; or 2) if it has received the kit of a person who has consented to analysis,
Y analyg@ he kit and then send it to a law enforcement agency to store the kit for a
period of 50 years, or until the date of the expiration of the statute of limitations, or
until the end of a term of imprisonment or probation of a person prosecuted in the
sexual assault case. P\fﬂfeﬁ*f’fé"
Under current law, local law enforcement agencies report cerfain crime jaw - [%g:g
e statistics to the Department of Justice using forms issued by DOJ. This bill requlres/ ayfyees
~(DOJ to collect certain data regarding sexual assault 6151‘98 collected an @}?egﬁ in 5\,()4,(
Wisconsin.in addition to the data currently being @egﬁe "This bill also requires i 4o i
DOJ tormaintain a data bank, to be known as the Wisconsin Sexual Assault Kit
\ M/”“ Tracking System, for the purpose of providing victims of sexual assault access to
wolish 4

V}Wﬁ‘ information about the status of any sexual assault kit he or she has provided.
"\ 00 {aw, For further information see the state and local fiscal estimate, which will be
e st . printed as an appendix to this bill.

L0t [}i‘i‘ﬁe%»éﬁ%’?ﬁfﬁ
i

v\ aﬁ'&[! o, W MfThe people of the state of Wsconsm, represented in senate and assembly, do
o il N,u enact as follows:

=

SECTION 1. 165.77 (7) of the statutes is repealed.

SECTION 2. 165.77 (7g) of the statutes is created to read:

165.77 (7g) The department shall maintain a data bank, Whiéh shall be knownA
as the Wisconsin Sexual Assault Kit Tracking System, for the purpose of providing
victims of sexual assault access to information about the status of any sexual assault
kit he or she has provided. The data bank shall use electronic technologies to allow
continuous, ongoing access to do all of the following: |

(a) Allow health care professionals collecting sexual assault kits, forensic

© 00 2 o Ot ks~ W N

laboratories, law enforcement agencies, prosecutors, and the department to update

ot
(o)

and track the location and status of sexual assault kits throughout the criminal

—d
d

Justice process, including the initial collection of evidence, receipt and storage at law
\/(\ Q\{\b\{ \'(wf{) P

enforcement agencies, receipt and@nalysig/at forensic laboratories, and storage and

. _ 9 pYoess
any destruction after completion ofianalysi3 J
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SECTION 2

(b) Allow a victim of sexual assault to anonymously track or receive updates
regarding the location and status of his or her sexual assault kit throughout the
criminal justice process, iﬁcluding the initial collection in examinations performed

at medical facilities, receipt and storage at law enforcement agenc1es receipt and
D (04, a,i';xﬂ

D r/m{f
v Notw1thsfand1ng s. 165.79 (1), a victim may receive information and

analyses of evidence obtained from his or her sexual assault kit.

SECTION 3. 165.775 of the statutes is created to read:

165.775 Sexﬁal assault kits. (1) In this section:

(a) “Department” means the department of justice.

(b) “Health care professional” has the meaning given in s. 154.01 (3).

(c) “Sex offense” has the meaning given in s. 949.20 (7).

(d) “Sexual assault forensic examination” means an examination performed by
a health care professional to gather evidence regarding a sex offense.

(e) “Sexual assault kit” means one of the following:

1. An evidence collection kit that is provided by the department and that
contains medical supplies, other necessary items, and forms for a health care
professional to conduct a sexual assault forensic examination on a victim of sexual
assault. |

2. An evidence collection kit that may contain forms developed by the

department for the health care professional and that contains medical supplies and

other necessary items that are provided by a health care professional and that are

used to conduct a sexual assault forensic examination.
T ****NOTE I added a definition of “sexual assault forensic examination.” Please let ‘
!ne know if this is consistent with your intent.

N e e . ~ - ) o lk -
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SECTION 3
1 (d) “Wisconsin law enforcement agency” has the meaning given in s. 165.77 (1)
2 ().
3 (2) Whenever a health care professional collects a sexual assault kit, the health
4 care professional shall do one of the following:
5 (a) If the victim chooses to report 'the sexual assault to a Wisconsin law
6 enforcement agency, notify a Wisconsin law enforcement agency within 24 hours
7 after collecting the sexual assault kit.
8 (b) If the victim chooses not to report the sexual assault to a Wisconsin law
9 enforcemenf agency, submit the sexual assault kit to the state crime laboratories for
10 storage in accordance with the procedures specified in the department’s rules under
11~ sub. (6) within 72 hours after collecting the sexual assault kit.
12 (3) If a Wisconsin law enforcement agency receives notification under sub. (2)
13 (a), it shall do all of the following:
14 (a) Take possession of the sexual assault kit from the health care professional
15 within 72 hours after the collection of the sexual assault kit.
16 ‘ (b) Except as provided in par. (c), submit the sexual assault kit to the state

i //\Mv )/f( Mﬂﬂ
( @ crime laboratories for@n ac%ordance With the procedures specified in the - .
18 department’s rules under sub. (6)within 14 days after taking possession of the sexual

19 assault kit.

20 (c) If the Wisconsin law enforcement agency, after taking possession of the
sexual assault kit under par. (a) but before submitting the sexual assault kit @or P
" 22 "’"@under par. (b), receives notification from the crime victim that the victim

\_/ a
23 does not want to proceed with the analysis of his or her sexual assault kit, submit the

24 sexual assault kit to the state crime laboratories for storage in accordance with the
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SECTION 3

procedures specified in the department’s rules under sub. (6) within 14 days after the
collection of the sexual assault kit.

(4) If the state crimbe laboratories takes possession of a sexual assault kit, it
shall do all of the following:

(a) If the victim chooses not to report the sexual assault to a Wisconsin law
enforcement agency and thus has not consented to the analysis of his or her sexual
assault kit, securely and confidentially store the sexual assault kit for a period of 10
years, during which time the sexual assault victim may choose to report the assault
to a Wisconsin law enforcement agency.

(b) If the victim chooses to report the sexual assault to a Wisconsin law
enforcement agency and thus has consented to the analysis of his or her sexual

: 7 w088 Yo il vy derpidatce it
assault kit%@l_l\oj/the procedures in the rules promulgated under sub. (6).
(5) If a law enforcement agency takes possession of a sexual assauit kit after

O COLE S5 R

it has been (:

I}al};zézl’ by the state crime laboratories, it shall securely and
confidentially store the ]sexual assault kit for a period of 50 years, or until the date
of the expiration of the statute of limitations, br until the end of the term of
imprisonment or probation of a person who was convicted in the sexual assault case,
whichever is longer. |

(6) The department shall promulgate rules to administer this section.

SECTION 4. 165.79 (1) of the statutes is amended to read:

165.79 (1) Evidence, information, and analyses of evidence obtained‘from law
enforcement officers by the laboratories is privileged aﬁd not available to persons
other than law enforcement officers nor is the defendant entitled to an inspection of

information and evidence submitted to the laboratories by the state or of a

laboratory’s findings, or to examine laboratory personnel as witnesses concerning
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SECTION 4

the same, prior to trial, except to the extent that fhe same is used by the state at a
preliminary hearing and except as provided in s. 165.775 (5) or 971.23. Upon request

of a defendant in a felony action, approved by the presiding judge, the laboratories

shall conduct analyses of evidence on behalf of the defendant. No prosecuting officer

is entitled to an inspection of information and evidence submitted to the laboratories
by the defendant, or of a laboratory’s findings, or to examine laboratory personnel as
witnesses concerning the same, prior to trial, except to the extent thét the same.is
used by the accused at a preliminary hearing and except as provided in s. 971.23.
Employees who made examinations or analyses of evidence shall attend the criminal
trial as witnesses, without subpoena, upon reasonable written notice from either
party requesting the attendance.

SECTION 5. 165.845 (title) of the statutes is amended to read:

165.845 (title) Collect crime and evidentiary data.

SECTION 6. 165.845 (1) (a) of the statutes is amended to read:

165.845 (1) (a) Collect information concerning the number and nature of
offenses known to have been committed in this state, the number and nature of

sexual assault kits, as defined in s. 165.775 (1) (e), collected in this state, and such

other information as may be useful in the study of crime and the administration of

- Jjustice. The department of justice may determine any other information to be

obtained regarding crime, evidence, and justice system data or statistics. The

information shall include data requested by federal agencies under the U.S.

department of justice, including but not limited to the federal bureau of investigation
under its system of uniform crime reporté for the United States.

SECTION 7. 165.845 (1) (b) of the statutes is amended to read:
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165.845 (1) (b) Furnish all reporting officials with forms or instructions or both
that specify the nature of the information required under par. (a), the time it is to be

forwarded, the process for submitting the information, the method of classifying and

/A\\:my other matters that facilitate collection and compilation.
5 7 SECTION 8. 165.845 (2) of the statutes is amended to read:

6
7

8

9

10

20

21

22

23

24

165.845 (2) All persons in charge of law enforcement agencies and other
criminal and juvenile justice system agencies shall supply the department of justice
with the information described in sub. (1) (a) on the basis of the forms or instructions
or both to be supplied by the department under sub. (1) €a) (b). The department may
conduct an audit to determine the accuracy of the data and other information it
receives from law enforcement agencies and other criminal and Jjuvenile justice
system agencies.

SECTION 9. 175.405 of the statutes is repealed.

(1) Within 180 days of the effective date of this subsection, the department of
Justice shall promulgate emergency rulesunder s. 227 ..24 toimplement s. 165.775 for
the period before the effective date of the permanent rules but not to exceed the
period authorized under s. 227.24 (1) (c), subject to extension under s. 227.24 (2).
Notwithstanding s. 227.24 (1) (a), (2) (b), and (3), the department is not required to
provide evidence that promulgating a rule under this subsection as an emergency
rule is necessary for the preservation of the public peace, health, safety, or welfare
and is not required to provide a finding of emergency for a fule promulgated under
this subsection. |

SEcTION 11. Fiscal changes.
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SECTION 11

(1) WISCONSIN SEXUAL AsSAULT KiT TRACKING SYSTEM. In the schedule under s.
20.005 (3) for the appropriation to the department of justice under s. 20.455 (2) (a),
the dollar amount for fiscal year 2019-20 is increased by $800,000 to create the data
bank required under s. 165.77 (7g). |

SEcTION 12. Effective dates. This act takes effect on the day after publication,
except as follows:

(1) The treatment of ss. 165 77 (7) and (7g), 165. 775 (1) to (5), 165.79 (1),
165.845 (title), (1) (a)’l@ﬁ (b)’/ei;;(i (2), @17 5 405/caki;;ff<;ct oi t:’;le first day of the
7th month beginning after pubhcatlon :

(END)
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INSERT 7-13

SECTION 1. 165.é45 (1) (d) of the statutes is created to read:

165.845 (1) (d) Publish a report at least annually on law enforcement agency
compliance with the reporting requirement under par./(a) relating to sexual assault
kits.

INSERT 7-14

SECTION 2. 895{537 of the statutes is created to read:

895.537 Liability exemption; sexual assault evidence collection. (1) In
this section:

(a) “Health care professional” has the meaning given in s. 15/4.01 (3).

(b) “Sexual assault forensic examination” has the meaning given in s. 16£/5.7 75
(1) ).

(2) Any health care professional conducting a sexual assault forensic
examination pursuant to informed consent or a court order is immune from any civil
or criminal liability for the act, except for civil liability for negligencé in the
perfofmance of the act.

(3) Any employer of the person under sub.) (2) or any héalth care facility where

the sexual assault forensic examination is conducted by that person has the same

immunity from liability under sub (2).



Johns, Melinda

A T
From: ' McKinny, Christopher J - DOJ
Sent: ~ Friday, March 29, 2019 4:12 PM
To: Johns, Melinda
Cc: Zolik, Nathan J - DOJ
Subject: LRB-2194/P5

Hi Melinda,

Thank you very much for all of your help with this bill draft, we really appreciate it. As we discussed, we would like the
language in Section 8 (beginning on p. 7, line 5) of the bill broadened to be inclusive of all of the information collected
under 165.845(1)(a). Here is some proposed language:

“Publish a report or data at least annually on law enforcement agency compliance with the reporting requirements
designated by the department under sub. (1)(a).

In addition, we would like the provisions regarding the tracking system removed from this draft.
If you have any questions please do not hesitate to let me know. Thanks and have a great weekend!

Chris McKinny

Government Affairs Director
Office of the Attorney General
Wisconsin Department of Justice
O: (608) 264-6367

C: (608) 224-9207
MecKinnyCl@doj.state.wi.us
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AN ACT to repeal 165.77 (7) and 175.405; to amend 165.79 (1), 165.845 (title),
165.845 (1) (a), 165.845 (1) (b) and 165.845 (2); and to create 165.77 (7g),
165.775, 165.845 (1) (d) and 895.537 of the statutes; relating to: storage and
processing of sexual assault kits and requiring the exercise of rule—making

authority.

Analysis by the Legislative Reference Bureau
Under current law, there is no statutory procedure for the collection and

- processing of sexual assault kits. This bill creates procedures for transmission,

processing, and storage of sexual assault kits. Under the bill, a health care
professional who collects a sexual assault kit must do one of two things: 1) if the
victim wants to report the sexual assault to law enforcement, the health care
professional must notify a law enforcement agency within 24 hours of collecting the
kit; or 2) if the victim does not want to report the sexual assault to law enforcement,
the health care professional must transmit the kit to the state crime laboratories
within 72 hours for long-term storage. Under the bill, once a law enforcement
agency has received notification from a health care professional that a kit has been
collected, the law enforcement agency must take possession of the kit within 72
hours, and must transmit the kit to the state crime laboratories for processing within
14 days. If the victim changes his or her mind about wanting to have his or her kit
analyzed after it is given to a law enforcement agency but before the agency
transmits the kit to the state crime laboratories for processing, the agency must
transmit the kit to the state crime laboratories for storage rather than for processing.

2019 - 2020 LEGISLATURE LRB-219 4@7%
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Under the bill, once the state crime laboratories takes possession of a sexual
assault kit, it must do one of the following: 1) if it has received the kit of a person who
has not consented to analysis, securely and confidentially store the kit for a period
of ten years; or 2) if it has received the kit of a person who has consented to analysis,
process the kit and then send it to a law enforcement agency to store the kit for a
period of 50 years, or until the date of the expiration of the statute of limitations, or
until the end of a term of imprisonment or probation of a person prosecuted in the
sexual assault case.

Under current law, local law enforcement agencies report certain crime
statistics to the Department of Justice using forms issued by DOJ. This bill requires
law enforcement agencies to provide additional data to DOJ regarding sexual assault
kits collected and processed in Wisconsin in addition to the data currently being
reported. Thisbill also requir sl DOJ to publish an annual report on law enforcement

/ 1s required to maintain @ data bank, to be kiiown as the Wlsconsm Sexual Assault
Kit Tracking System, for the purpose of providing victims of sexual assault access to
information about the status of any sexual assault kit he or she has provided. ..

~—For further information see the state and local fiscal estimate, which W111 be
printed as an appendix to this bill.

‘agency compliance w1tlm eportlng requlremengx(fﬁ addition, under the bill, DOJ }«»’“{7 ~

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 165.7 7 (7 ) of the statutes is repealed
B gljz(;'rm;; 165 7 7 (7 g) of the statutes is created to read

165.77 (7g) The department shall maintain a data bank, which shall be known
as the Wisconsin Sexual Assault Kit Tracking System, for the purpose of providing
victims of sexual assault access to information about the status of any sexual assault
kit he or she has provided. The data bank shall use electronic technologies to allow |
continuous, ongoing access to do all of the following:

(a) Allow health care professionals collecting sexual assault kits, forensic

laboratories, law enforcement agencies, prosecutors, and the department to update

and track the location and status of sexual assault kits throughout the criminal

i
\
\

i
b
|

/

“ Justice process, including the initial collection of evidence, receipt and storage at law //Y
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SECTION 2

i

enforcement agencies, receipt and processing at forensic laboratories, and storage

5 and any destruction after completion of processing.

(b) Allow a victim of sexual assault to anonymously track or receive updates
regarding the location and status of his or her sexual assault kit throughout the
criminal justice process, including the initial collection in examinations performed

at medical facilities, receipt and storage at law enforcement agencies, receipt and

| processing at forensic laboratories, and storage and any destruction after completion

of processing. Notwithstanding s. 165.79 (1), a victim may receive information and

| ‘SECTION 3 165 7 7 5 of the statutes is created to read:

165.775 Sexual assault kits. (1) In this section:

(a) “Department” means the department of justice.

(b) “Health care professional” has the meaning given in s. 154.01 (3).

(c) “Sex offense” has the meaning giVen in s. 949.20 (7).

(d) “Sexual assault forensic examination” means an examination performed by
a health care professional to gather evidence regarding a sex offense.

(e) “Sexual assault kit” means one of the following:

1. An evidence collection kit that is provided by the department and that
contains medical supplies, other necessary items, and forms for a health care
professional to conduct a sexual assault forensic examination on a victim of sexual
assault.

2. An evidence collection kit that may contain forms developed by the
department for the health care professional and that contains medical supplies and
other necessary items that are provided by a health care professional and that are

used to conduct a sexual assault forensic examination.

B e Sy )
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SECTION 3

(d) “Wisconsin law enforcement agency” has the meaning given in s. 165.77 (1)
(c).

(2) Whenever a health care professional collects a sexual assault kit, the health
care professional shall do one of the following:

(a) If the vietim chooses to repoft the sexual assault to a Wisconsin law
enforcement agency, notify a Wisconsin law enforcement agency within 24 hours
after collecting the sexual assault kit.

(b) If the victim chooses not to report the sexual assault to a Wisconsin law
enforcement a§ency, submit the sexual assault kit to the state crime laboratories for
storage in accordance with the procedures specified in the department’s rules under
sub. (6) within 72 hours after collecting the sexual assault kit.

(3) If a Wisconsin law enforcement agency receives notification under sub. (2)
(a), it shall do all of the following:

(a) Take possession of the sexual assault kit from the health care professional
within 72 hours after the collection of the sexual assault kit.

(b) Except as provided in par. (c), submit the sexual assault kit to the state
crime laboratories for processing in accordance with the procedures specified in the
department’s rulesunder sub. (6) within 14 days after taking possession of the sexual
assault kit.

(¢) If the Wisconsin law enforcement agency, after taking possession of the
sexual assault kit under par. (a) but before submitting the sexual assault kit under
par. (b), receives notification from the crime victim that the victim does not Want to
proceed with the analysis of his or her sexual assault kit, sﬁbmit the sexual aséault

kit to the state crime laboratories for storage in accordance with the procedures
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SEcTION 3

specified in the department’s rules under sub. (6) within 14 days after the collection
of the sexual assault kit.

(4) If the state crime laboratories takes possession of a sexual assault kit, it
shall do all of the following:

(a) If the victim chooses not to report the sexual assault to a Wisconsin law
enforcement agency and thus has not consented to the analysis of his or her sexual
assault kit, securely and confidentially store the sexual assault kit for a period of 10
years, during which time the sexual assault victim may choose to report the assault
to a Wisconsin law enforcement agency.

(b) If the victim chooses to report the sexual assault to a Wisconsin law

- enforcement agency and thus has consented to the analysis of his or her sexual

assault kit, process the kit in accordance with the procedures in the rules
promulgated under sub. (6).

(5) If a law enforcement agency takes possession of a sexual assault kit after
it has been processed by the state crime laboratories, it shall securely and
conﬁdentially store the sexual assault kit for a period of 50 years, or until the daté
of the expiration of the statute of limitations, or until the end of the term of
imprisonment or probation of a person who was convicted in the sexual assault case,
whichever is longer.

(6) The department shall promulgate rules to administer this section.

SECTION 4. 165.79 (1) of the statutes is amended to read:

165.79 (1) Evideﬁce, information, and analyses of evidence obtainéd from law
enforcement officers by the laboratories is privileged and not available to persons
other than law enforcement officers nor is the defendant entitled to an inspection of

information and evidence submitted to the laboratories by the state or of a
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SECTION 4
laboratory’s findings, or to examine laboratory personnel as witnesses concerning
the same, prior to trial, except to the extent that the same is used by the state at a
preliminary hearing and except as provided in s. 165.775 (5) or 971.23. Upon request
of a defendant in a felony action, approved by the presiding judge, the laboratories
shall conduct analyses of evidence on behalf of the defendant. No prosecuting officer
is entitled to an inspection of information and evidence submitted to the laboratories
by the defendant,‘ or of a laboratory’s findings, or to examine laboratory personnel as
witnesses conéerning the same, prior to trial, except to the extent that the same is
used by the accused at a preliminary hearing and except as provided in s. 971.23. -
Employees who made examinations or analyses of evidence shall attend the criminal
trial as witnesses, without subpoena, upon reasonable written notice from either
party requesting the attendance.

SECTION 5. 165.845 (title) of the statutes is amended to read:

165.845 (title) Collect crime and evidentiary data.

SECTION 6. 165.845 (1) (a) of the statutes is amended to read:

165.845 (1) (a) Collect information concerning the number and nature of
offenses known to have been committed in this state, the number and nature of
sexual assault kits, as defined in s. 165.775 (1) (e), collected in this state, and such
other information as may be useful in the study of crime and the administration of
Jjustice. The department of justice may determine any other information to be

obtained regarding crime, evidence, and justice system data or statistics. The

information shall include data requested by federal agencies under the U.S,
department of justice, includingbut not limited to the federal bureau of investigation

under its system of uniform crime reports for the United States.

SECTION 7. 165.845 (1) (b) of the statutes is amended to read:
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1 165.845 (1) (b) Furnish all reporting officials with forms or instructions or both
that specify the nature of the information required under par. (a), the time it is to be

forwarded, the process for submitting the information, the method of classifying and

2

3

4 any other matters that facilitate collection and compilation.

5 SECTION 8. 165.845 (1) (d) of the statutes is created to read:
6

165.845 (1) (d) Publish a report at least annually on law en ibforcemeglt agency
0(€%n vmf.@f{ i gﬂdv Pl

CL\\ compliance with the reporting requlrementgunder par. (a) @@gg to sexual assarl)—'f

9 SECTION 9. 165.845 (2) of the statutes is amended to read:
10 165.845 (2) All persons in charge of law enforcement agencies and other
11 criminal and juvenile justice system agencies shall supply the department of justice

12 with the information described in sub. (1) (a) on the basis of the fgrms or instructions

13 or both to be supplied by the department under sub. (1) {a) (b). The department may

14 conduct an audit to determine the accuracy of the data and other information it
15 receives from law enforcement agencies and other criminal and juvenile justice
16 system agencies.
17 SECTION 10. 175.405 of the statutés is repealed.
18 SECTION 11. 895.537 of the statutes is created to read:
19 895.537 Liability exemption; sexual assault evidence collection. (1) In
20 this section: |

21 (a) “Health care professional” has the meaning given in s. 154.01 (3).
22 (b) “Sexual assault forensic examination” has the meaning given in s. 165.775
23 (1) (.
24 (2) Any health care professional conducting a sexual assauit forensic

25 examination pursuant to informed consent or a court order is immune from any civil
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SEcTION 11
or criminal liability for the act, except for civil liability for negligence in the
performance of the act. |

(3) Any employer of the person under sub. (2) or any health care facility where
the sexual assault forensic examination is conducted by that person has the same
immunity from liability under sub (2).

SEcTION 12. Nonstatutory provisions.

(1) Within 180 days of the effective date of this subsection, the department of
Jjustice shall promulgate emergency rules under s. 227.24 toimplement s. 165.775 for
the period before the effective date of the permanent rules but not to exceed the
period authorized under s. 227.24 (1) (c), subject to extension under s. 227.24 (2).
Notwithstanding s. 227.24 (1) (a), (2) (b), and (3), the department is not required to
provide evidence that promulgating a rule under this subsection as an emergency
rule is necessary for the preservation of the public peace, health, safety, or welfare
and is not required to provide a finding of emergency for a rule promulgated l_mder
this subsectlon

T

- SECTION 13 | Fiscal changes.
(1) WISCONSIN SEXUAL ASSAULT Kir TRACKING SYSTEM. In the schedule under s.
20.005 (3) for the appropriation to the department of justice under s. 20.455 (2) (a),

the dollar amount for fiscal year 2019-20 is increased by $800,000 to create the data

bank requlred under s. 165. 7 7 (7 g)

SECTION 14. Effectlve dates. ThlS act takes effect on the day after publication,

except as follows:

)/
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SECTION 14
@ (1) The treatment of ss. 165.77 (7)¢and (7g)} 165.775 (1) to (5), 165.79 (1),

2 165.845 (title), (1) (a), (b), and (d), and (2), 175.405, and 895.537 takes effect on the
3 first day of the 7th month beginning after publication.

4 (END)



Johns, Melinda

e — I
From: Zolik, Nathan J - DOJ

Sent: Monday, April 08, 2019 5:.08 PM

To: Johns, Melinda

Cc: McKinny, Christopher J - DOJ

Subject: RE: further edits to LRB-2194

We're good to go. Ready for P7. Thanks Melindal

From: Johns, Melinda L - LEGIS <Melinda.Johns@Ilegis.wisconsin.gov>
Sent: Monday, April 8, 2019 5:04 PM

To: Zolik, Nathan J. <ZolikNJ@doj.state.wi.us>

Subject: RE: further edits to LRB-2194

Hi Nate,

I can include these changes. With these and the ones | discussed on the phone with Chris last Friday, is it ready to go
ahead to a P7, or will there be more changes coming yet?

Melinda

Melinda L. Johns

Legislative Attorney

Wisconsin Legislative Reference Bureau
P.0. Box 2037

Madison, Wi 53701-2037

{608} 504-5855

From: Zolik, Nathan J - DOJ <zoliknj@doj.state.wi.us>

Sent: Monday, April 08, 2019 3:59 PM

To: Johns, Melinda <Melinda.Johns@legis.wisconsin.gov> _

Cc: McKinny, Christopher J - DOJ <McKinnyCl@doj.state.wi.us>; Viste, Michelle L - DOJ <vistem|@doj.state.wi.us>
Subject: further edits to LRB-2194

Hi Melinda. We have a few more changes:

Section 2. Delete lines 10 — 13, page 2. Delete lines 1 -4, page 3. On page 1, line 9, delete “one of the following” and
after “means” insert “the evidence collected from a sexual assault forensic examination.”

Section 2. Page 3, line 10, after “agency,” and before “notify” insert “or if reporting is required under s.
48.981(2),". Page 3, line 13, after “agency,” and before “submit” insert “and reporting is not required unders.
48.981(2),”.

Questions for us, please let us know.

Thanks again!



Nate Zolik

Senior Counsel

Wisconsin Department of Justice
17 W. Main Street

Madison, WI 53703

ZolikNj@doj.state.wi.us
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PRELIMINARY DRAFT - NoT READY FOR INTRODUCTION

/

AN ACT to repeal 165.77 (7) and 175.405; to amend 165.79 (1), 165.845 (title),

165.845 (1) (a), 165.845 (1) (b) and 165.845 (2); and to create 165.775, 165.845
(1) (d) and 895.537 of the statutes; relating to: storage and processing of sexual

assault kits and requiring the exercise of rule-making authority.

Analysis by the Legislative Reference Bureau

Under current law, there is no statutory procedure for the collection and
processing of sexual assault kits. This bill creates procedures for transmission,
processing, and storage of sexual assault kits. Under the bill, a health care
professional who collects a sexual assault kit must do one of two things: 1) if the
victim wants to report the sexual assault to law enforcement, the health care
professional must notify a law enforcement agency within 24 hours of collecting the
kit; or 2) if the victim does not want to report the sexual assault to law enforcement,
the health care professional musgcftrjqqsml’c the kit to the state crime laboratories
within 72 hours for long-term storage. Uhder the bill, once a law enforcement
agency has received notification from a health care professional that a kit has been
collected, the law ngorce&gé%nt agency must take possession of the kit within 72
hours, and must&ransmitithe kit to the state crime laboratories for processing within
14 days. If the victim changes his or her mind about wanting to have his or her kit
analyzed agfj{gg - it 1s given to a law enforcement agency but before the agency

. {ransmits; Eheklt to the state crime laboratories for processing, the agency must
ctransmibthe kit to the state crime laboratories for storage rather than for processing.
Under the bill, once the state crime laboratories takes possession of a sexual

assault kit, it must do one of the following: 1) if it has received the kit of a person who

e
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has not consented to analysis, securely @nd confidentialliPstore the kit for a period
of ten years; or 2) if it has received the kit of a person who has consented to analysis,
process the kit and then send it to a law enforcement agency to store the kit for a
period of 50 years, or until the date of the expiration of the statute of limitations, or
until the end of a term of imprisonment or probation of a person prosecuted in the
sexual assault case.

Under current law, local law enforcement agencies report certain crime
statistics to the Department of Justice using forms issued by DOJ. This bill requires
law enforcement agencies to provide additional data to DOJ regarding sexual assault
kits collected and processed in Wisconsin in addition to the data currently being
reported. Thisbill also requires DOJ to publish an annual report on law enforcement
agency compliance with DOJ reporting requirements.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 165.77 (7) of the statutes is repealed.

SECTION 2. 165.775 of the statutes is created to read:

165.775 Sexual assault kits. (1) In this section:

(a) “Department” means the department of justice.

(b) “Health care professional” has the meaning given in s. 154.01 (3).

() “Sex offense” has the meaning given in s. 949.20 (7).

(d) “Sexual assault forensic examination” means an examination performed by
a health care professmnal to gather evidence regardmg A sex offense

%M andgloner coflecked Lo

(e) “Sexual assault kit” meani\/ one of the following™-

T

1. An evidence ‘collection kit that is provided by the department and that

contains medical supplies, other necessary items, and forms for a health care /

professional to conduct a sexual assault forensic examination on a victim of sexual’)

e R

assault.

Pt
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SECTION 2

2. An ev1dence collectlon klt that may contaln forms developed by the\

department for: the’ health care professional and that contains medical supplies and

\4 used to condlrct /a sexual assault forensic examination
5 (d) “Wisconsin law enforcement agency” has the meaning given in s. 165.77 (1)
6 (c). WC&@ aa0 /ME a55au [+ %(/MM%/(, "
] (bt
/7 (2) Whenever a health care professional /(collects asexual assault kit, the health@mwz,\, v
8 care professional shall do one of the following:
9 (a) If the victim chooses to report the sexual assault to a Wisconsin law
o oc A\ W Lpoe hm@ (& v 4{)39/"4 \éﬁé‘uwﬁ? 2 4» o ’g? (),})
10 enforcement agency, (notlfy a Wisconsin law enforcement agency within 24 hours
11 after collecting the sexual assault kit.
12 (b) If the victim chooses not to report the sexual assault to a Wisconsin law
avid | Wy ”‘\ 05 not Wegieedd wuder g 48981 [?h i;fﬂw‘f

@ enforcement agency, @Irl/lt he sexual assault kit to the state crime laboratories for

14 storage in accordance with the procedures specified in the department’s rules under
15 sub. (6) within 72 hours after collecting the sexual assault kit.
16 (3) If a Wisconsin law enforcement agency receives notification under sub. (2)

17 (a), it shall do all of the following:

18 (a) Take possession of the sexual assault kit from the health care profess1ona1
-
recedvivg Yae nobification

@ within 72 hours after(the COl_l?Eiﬁ,lﬁ’.nflf the sexual %ssaolt k1 J
@ (b) Except as provided in par. (c), m he sexual assault kit to the state

21 crime laboratories for processing in accordance with the procedures specified in the

22 department’srulesunder sub. (6) within 14 days after taking possession of the sexual

23 assault kit.

24 (c) If the Wisconsin law enforcement agency, after taking possession of the

— . Semenac
( E} sexual assault kit under par. (a) but before( ubmlttmg %he sexual assault kit under
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SECTION 2

1 par. (b), receives notification from the crime victim that the victim jfjs not want to
IS

— )
@ proceed with the analysis of his or her sexual assault kit, @he sexual assault

3 kit to the state crime laboratories for storage in accordance with the procedures
4 specified in the department’s rules under sub. (6) within 14 days after the collection
5 of the sexual assault kit.

6 (4) If the state crime laboratories takes possession of a sexual assault kit, it

7 shall do all of the following:
8 (a) If the victim chooses not to report the sexual assault to a Wisconsin law

9 enforcement agency and thus has not consented to the analysis of his or her sexual

/,Y;;:y—) ku,.{

11 years, during which time the sexual assault victim may choose to report the assault
12 to a Wisconsin law enforcement agency.

13 (b) If the victim chooses to report the sexual assault to a Wisconsin law
14 enforcement agency and thus has consented to the analysis of his or her sexual
15 assault kit, process the kit in accordance with the procedures in the rules

16 promulgated under sub. (6).

17 (5) If alaw enforcement agency takes possession of a sexual assault kit after
Y
( 1,8:> it has been processed by the state crime laboratories, it shall securely

Jlg\% cﬁfﬂﬁen‘ciaﬂy/ tore the sexual assault kit for a period of 50 years, or until the date

20 of the expiration of the statute of limitations, or until the end of the term of
21 impr;sonment or probation of a person who was convicted in the sexual assault case,
22 whichever is longer.

23 (6) The department shall promulgate rules to administer this section.

B 7 [

(20 K\WSECTION 3. 165.79 (1) of the statutes is amended to read:
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R : e ~
1 i 165.79 (1) Evidence, information, and analyses of evidence obtained from law \{
2 enforcement officers by the laboratories is privileged and not available to persons f’
3 other than law enforcement officers nor is the defendant entitled to an inspection of l
4 information and evidence submitted to the laboratories by the state or of a! ‘
5 laboratory’s findings, or to examine laboratory personnel as witnesses concerning]f
6 the same, prior to trial, except to the extent that the same is used by the state at a l&
»
7 preliminary hearing and except as provided in s. 165.775 (5) or 971.23. Upon request \;
8 f of a defendant in a felony action, approved by the presiding judge, the laboratories &1
9 1 shall conduct analyses of evidence on behalf of the defendant. No prosecuting officer \\
10 % is entitled to an inspection of information and evidence submitted to the laboratories \
11 l by the defendant, or of a laboratory’s findings, or to examine laboratory personnel as }
12 ) witnesses concerning the same, prior to trial, except to the extent that the same is
13 ’fi used by the accused at a preliminary hearing and except as provided in s. 971.23.
14 ; Employees who made examinations or analyses of evidence shall attend the criminal ‘
15 f trial as witnesses, without subpoena, upon reasonable written notice from either
16 i party requestmg the attendance. [ "
17 | SECTION 4 165.845 (title) of the statutes is amended to read: “
18 165.845 (title) Collect crime and evidentiary data.
19 SECTION 5. 165.845 (1) (a) of the statutes is amended to read:
20 165.845 (1) (a) Collect information concerning the number and nature of

23
24

25

Cpnce ¥ Pk

et B /)
offenses known to have been committed in this state he numberwandwnature of 7

T Conoerv hg
sexual assault kits, as defined in s. 165.775 (1) (e), collected in this state, and/such

other information as may be useful in the study of crime and the administration of

justice. The department of justice may determine any other information to be

obtained regarding crime, evidence, and justice system data or statistics. The
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SEcCTION 5

information shall include data requested by federal agencies under the U.S.

department of justice, includingbut not limited to the federal bureau of investigation

under its system of uniform crime reports for the United States.

SECTION 6. 165.845 (1) (b) of the statutes is amended to read:

165.845 (1) (b) Furnish all reporting officials with forms or instructions or both
that specify the nature of the information required under par. (a), the time it is to be
forwarded, the process for submitting the information, the method of classifying and
any other matters that facilitate collection and compilation.

SECTION 7. 165.845 (1) (d) of the statutes is created to read:

165.845 (1) (d) Publish a report at least annually on law enforcement agency

compliance with the reporting requlrement@ea gnated by the department under par.
Mld/ll‘/a 4o ¢ Qyum | assankt Kt
(a/
\ SECTION 8. 165.845 (2) of the statutes is amended to read:

165.845 (2) All persons in charge of law enforcement agencies and other
criminal and juvenile justice system agencies shall supply the department of justice
with the information described in sub. (1) (a) on the basis of the forms or instructions
or both to be supplied by the department under sub. (1) (&) (b). The department may
conduct an audit to determine the accuracy of the data and other information it
receives from law enforcement agencies and other criminal and juvenile justice
system agencies.

SECTION 9. 175.405 of the statutes is repealed.

SEcCTION 10. 895.537 of the statutes is created to read:

895.537 Liability exemption; sexual assault evidence collection. (1) In
this section:

(a) “Health care professional” has the meaning given in s. 154.01 (3).
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(b) “Sexual assault forensic examination” has the meaning given in s. 165.775
(D) (d).

(2) Any health care professional conducting a sexual assault forensic
examination pursuant to informed consent or a court order is immune from any civil
or criminal liability for the act, except for civil liability for negligence in the
performance of the act.

(3) Any employer of the person under sub. (2) or any health care facility where
the sexual assault forensic examination is conducted by that person has the same
immunity from liability under sub (2).

SecTION 11. Nonstatutory provisions.

(1) Within 180 days of the effective date of this subsection, the department of
Jjustice shall promulgate emergency rules under s. 227.24 to implement s. 165.775 for
the period before the effective date of the permanent rules but not to exceed the
period authorized under s. 227.24 (1) (¢), subject to extension under s. 227.24 (2).
Notwithstanding s. 227.24 (1) (a), (2) (b), and (3), the department is not required to
provide evidence that promulgating a rule under this subsection as an emergency
rule is necessary for the preservation of the public peace, health, safety, or welfare
and is not required to provide a finding of emergency for a rule promulgated under
this subsection.

SEcTION 12. Effective dates. This act takes effect on the day after publication,

except as follows: v

(1) The treatment of ss. 165.77 (7), 165.775 (1) to (5), 165.845 (title),

(1) (a), (b), and (d), and (2), 175.405, and 895.537 takes effect on the first day of the
7th month beginning after publication.

(END)
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AN ACT #0 repeal 165.77 (7) and 175.405; to amend 165.845 (title), 165.845 (1)
(a), 165.845 (1) (b) and 165.845 (2); and to create 165.775, 165.845 (1) (d) and
895.537 of the statutes; relating to: storage and processing of sexual assault

kits and requiring the exercise of rule-making authority.

G7 o, altest i
Analysis by the/Legislative Reference Bureau ot ¢
Under current law, therg‘fis no statutory procedure for the-collection and
processing of sexual assault kits. This bill creates procedures for transmission,
processing, and storage of /sexual assault kits. Under the bill, a health care
professional who collects a/sexual assault kit must do one of ¢wo things: 1) if the
victim wants to report ;ﬁ e sexual assault to law enforcement, the health care
professional must notify’a law enforcement agency within 24 hours of collecting the
kit; or 2) if the victim /ﬁoes not want to report the sexual assault to law enforcement,
the health care professional must send the kit to the state crime laboratories within
72 hours for long-Ternvstorage. Under the bill, oftte a law enforcement agency has
received notification from a health care professional\that a kit has been collected, the
law enforcement agency must take possession of the kit within 72 hours, and must
send the kit to the state crime laboratories for protessing within 14 days. If the
victim changes his or her mind about wanting to have his or her kit analyzed after
itis given to alaw enforcement agency but before the agency sends the kit to the state
crime laboratories for processing, the agency must send the kit to the state crime
laboratories for storage rather than for processing.
Under the bill, once the state crime laboratories|\ takes possession of a sexual
assault kit, it must do one of the following: 1) if it has re¢eived the kit of a person who
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ot
has not consented to analysis, securely store the kit for a/period of ten years; or 2)
if it has received the kit of a person who has consented fo analysis, process the kit

term of imprisonment or probation of a person pro uted in the sexual assault cas

Under current law, local law enforcement age giesuw certain crime
statistics to the Department of Justice @gjgg@us issued by DOJ? This bill requires
law enforcement agencies to provide additional data to DOJ regarding sexual assault
kits collected and processed in Wisconsin in addition to the data currently being
reported. This bill also requires DOdJ to pubhshﬁfannual report f nlaw enforcement
agency compliance with DOJ reporting requirements. s f

For further information see the state and local fiscal estlmate which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 165.77 (7) of the statutes is repealed.

SECTION 2. 165.775 of the statutes is created to read:

165.775 Sexual assault kits. (1) In this section:

(a) “Department” means the department of justice.

(b) “Health care professional” has the meaning g'iven in s. 154.01 (3).

(c) “Sex offense” has the meaning given in s. 949.20 (7).

(d) “Sexual assault forensic examination” means an examination performed by
a health care professional to gather evidence regarding a sex offense.

(e) “Sexual assault kit” means the evidence collected from a sexual assaul
forensic examination. |

(d) “Wisconsin law enforcement agency” has the meaning given in s. 165.77 (1)
(). |

(2) Whenever a health care professional conducts a sexual assault forensic
examination and collects a sexual assault kit, the health care professibnal shall do

one of the following:

y %\K
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(a) If the victim chooses to report the sexual assault to a Wisconsin law
enforcement agency, or if reporting is required under s. 48.981 (2), notify a Wisconsin
law enforcement agency Within 24 hoursﬂ after collecting the sexual assault kit.

(b) If the victim chooses not to report the sexual aséault to a Wisconsin law
enforcement agency, and reporting is not required under s. 48.981 (2), send the
sexual assault kit to the state crime laboratories for storage in accordance with the
procedures specified in the @mles{undergigj€6) within 72 hours after
collecting the sexual assault kit.

(3) If a Wisconsin law enforcement agency receives notification under sub. (2)
(a), it shall do all of the following:

(a) Take possession of the sexual agsault kit from the health care professional
within 72 hours v‘éfter receiving the notification.

(b) Except as provided in par. (c), send the sexual assault kit to the state crime

laboratories for processmg 1? accordance with the procedures spe01f1ed in the

: 3 L S &
—
( departmggjérules ‘ander sub. (6) within 14 days after taking possessmn of the sexual

assault kit.

(©) If the Wisconsin law enforcement agency, after taking possession of the
sexual assault kit under par. (a) but before sending the sexual assault kit under par.
(b),‘ receives notiﬁcation from the @i}vicmm that the victim does not want to
proceed with the analysis of his or her sexual assault kit, send the sexual assault kit
tothe state crime laboratories for 31:(;&1;%? in accordance with the procecwlu;-res specified
in the @mles /&%ﬁl sub. (6) W1th1n 14 days after Wyéoﬂ;@ﬁa «of the
sexual assault kit.

(4) If the state crime laboratories takes possession of a sexual assault kit, it

shall do all of the following:
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- (a) If the victim chooses not to report the sexual assault to a Wisconsin law
enforcement agency and thus has not consented to the analysis of his or her sexual
assault kit, securely store the sexual assault kit for a period of 10 years, during which
time the sexual assault victim may choose to féport the assault to a Wisconsin law
enforcement agency. |

(b) If the victim chooses to report the sexual assault to a Wisconsin law
enforcement agency and thus has consented to the analysis of his or \geyxgj sqfxual

assault kit, process the kit in accordance with the procedures[ in the rulgs

[P &
o g Fay-4
[ S f3A

promulgated under sub. (6). et T Blse e {
(5) Ifa law enforcement agency takes possession of a sexual assault kit after
ithasbeen procqssed by the state crime laboratories,ét shall securely store the sexual
assault kit for a period of 50 years, or until the date of the expiration of the statute
of limitations, or pntil the end of the term of imprisonment or probation of a person
who was convicted in the sexual assault case, Whiéheyer is longer.

(6) The department shall promulgate rules to administer this section.

SECTION 3. 165.845 (title) of the statutes is amended to read:

st LA VY éﬁfé

165.845 (title) Collect crime and ewides

e

VSECTION 4. 165.845 (1) (a) of the statutes s amendzd to read.:

165.845 (1) (a) Collect information concerning the number and nature of
offenses known to have been committed in this state, concerning sexual assault kits,
as defined in s. 165.775 (1) (e), collected in this state, and concerning such other
information as may be useful in the study of crime and the administration of justice.
The department of justice may determine any other information to be obtained

regarding crime, evidence, and justice system data or statistics. The information

shall include data requested by federal agencies under the U.S. department of
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justice, including but not limited to the federal bureau of investigation under its
system of uniform crime reports for the United States.
| SECTION 5. 165.845 (1) (b) of the statutes is amended to read:

165.845 (1) (b) Furnish all reporting officials with forms or instructions or both
that specify the nature of the information required under par. (a), the time it is to be
forwarded, the process for submitting the information, the method of classifying and
any other matters that facilitate collection and compilation. |

SECTION 6. 165.845 (1) (d) of the statuj;fss is created to read:

165.845 (1) (d) Publish ﬁp@%t%gst;nnually on law enforcement agency

e et

compliance with the reporting requirement under par. (a) relating to sexual assault
kits.

SECTION 7. 165.845 (2) of the statutes is amended to read:

165.845 (2) All persons in charge of law enforcement agencies and other
criminal and juvenile justice system agencies shéll supply the department of justice
with the information described in sub. (1) (a) on the basis of the forms or instructions
or both to be supplied by the department under sub. (1) ¢a) (b). The department may
conduct an audit to determine the accuracy of the data and other information it
receives from law enforcement agencies and other criminal and juvenile justice
system agencies.

SECTION 8. 175.405 of the statutes is repealed.

SECTION 9. 895.537 of the statutes is created to read:

895.537 Liability exemption; sexual assault evidence collection. (1) In
this section:

(a) “Health care profeséional” has the meaning given in s. 154.01 (3).
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SECTION 9

(b) “Sexual assault forensic examination” has the meaning given‘in s.165.775
(1) ).

(2) Any health care professional conducting a sexual assault forensic
examination pursuant to informed consent or a court order is immune from any civil
or criminal liability for the act, except for civil liability for negligence in the
performance of the act.

(3) Any employer of the person under sub. (2) or any health care facility where
the sexual assault forensic examination is conducted by that person has the same
immunity from liability under sub (2).

SEcTION 10. Nonstatutory provisions.

(1) Within 180 days of the effective date of this subsection, the department of
Justice shall promulgate emergency rules under s. 227.24 to implement s. 165.775 for |
the period before the effective date of the permanent rules but not to exceed the
period authorized under s. 227.24 (1) (c), subject to extension under s. 227.24 (2).
NotWithstanding’s. 227.24 (1) (a), (2) (b), and (3), the department is not required to
provide evidence that promulgating a rule under this subsection as an emergency
rule is necessary for the preservation of the public peace, health, safety, or welfare
and is not required to provide a finding of emergency for a rule promulgated under
this subsection.

SectioN 11. Effective dates. This act takes effect on the day after publication,
except as follows:

(1) The treatment of ss. 165.77 (7), 165.775 (1) to (5), 165.845 (title), (1) (a), (b),

“and (d), and (2), 175.405, and 895.537 takes effect on the first day of the 7th month

beginning after publication.

(END)
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