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Shea, Elisabeth

From: Schuliz, Rusty

Sent: Friday, February 01, 2019 11:53 AM

To: Shea, Elisabeth

Subject: wetlands

Attachments: Wetlands Grant Program.pdf; Wetlands permitting changes.pdf

The wetlands grant program attachment is what | would like to see drafted first. For now, let’s assumed the $150k will
come from GPR.

1

Qf( The second attachment is an overview of the second bill we’d like to see drafted. This is draft is a lesser priority at the
moment, but why don’t we plan to touch base after you’ve had time to review.

Thanks for the help,

Rusty Schultz Chief of Staff | Office of the Assembly Majority Leader
Rep. Jim Steineke | (608) 266-2401 | www.RepSteineke.com
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Streamline regulatory approvals for wetland restoration and enhancement and other aquatic habitat
improvements.

Problem statement:

Restaoring wetlands to reduce flooding, improve water quality, and enhance fish and wildlife habitat
often requires work in or near sensitive areas protected under other statutes. Examples include
restoring wetlands adjacent to trout streams, reconnecting rivers to floodplains, restoration work in
ditches with stream history, and restoration of drained lands where some wetland remains.

Ironically, these beneficial restoration projects often trigger regulations designed to protect state waters
from harm. The time and expense required to demonstrate project benefits and secure permits delays
projects, increases costs, and discourages meaningful restoration work.

Current law provides a streamlined process for federally funded wetland restoration projects, but many
of the most urgently needed and potentially beneficial restoration practices are not eligible for
coverage.

Policy recommendation:

Modify Chapter 30.2065 to require WDNR to establish a general permit and streamlined approval
process for voluntary wetland restoration projects where the activity will result in a net increase in
aquatic resource functions and services (i.e., reduce flooding or improve water quality, fish and wildlife
habitat, or watershed health).

Note: A working draft produced in consultation with the state and federal agencies and non-profit
wetland and waterfow! conservation organizations is available upon request.
AN
Brian Vigue
Policy Liaison
Wisconsin Wetlands Association
brian.vigue@wisconsinwetlands.org
Office: (608} 250-9971
Mobile: (608} 843-6355

Wisconsin
Wetlands

ASSOCIATION

214 N. Hamilton St. #201, Madison, Wl 53703 | (608) 250-9971 | www.wisconsinwetlands.org

Helping people care for wetlands
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PRELIMINARY DRAFT - NoT READY FOR INTRODUCTION

| (/}S

AN AcT 7£ting to: a general permit for wetland restoration projects.

/ ﬁ/(/@u‘k{ apnto ot eecs i
Analysis by the Legislative Reference Bureau 9 artivririn

This bill requires the Department of Natural Resources to issue 4 general
permit t;’awﬁéfé“ﬁﬁ w1sh1ng to proceed wf{@ wetland restoration@ctivityy that will
result in a net increase in aquatic resource functions and services. Under current
law, DNR may issue a general permit to a person wishing to proceed with a wetland

restoration activity sponsored by a federal agency. Live
~ Like the existing general permit for wetland é&@on activity, a general
permit issued under the bill is valid for a period of &/ years, except that an activity
that DNR determines is authorized by a general permit remains authorized under
the permit until the activity is completed. Also, like the existing general permit for
/ wetland restoration activity, a general permit issued under the bill is in lieu of any
/ , permit or approval that would otherwise be required for that activity under state
[/ ‘/ navigable water law, water quality law, or wetland law. ... 5.2 cgp |
The bill also allows DNR to jmposel the same condltlons to the new general
permit as it may apply to the current law wetland restoration general permit: 1)
construction and design requirements that are consistent with the purpose of the
activity authorized under the permit; 2) location requirements that ensure that the
activity will not materially interfere with navigation or have an adverse impact on
the riparian property rights of adjacent riparian owneq[ and 3) restrictions to protect
areas of special natural resource interest. <

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SEcTION 1

SECTION 1. 30.2065 (1) of the statutes is repealed.

N
SECTION 2. 30.2065 (2) of the statutes is renumbered 30.2065,and 30.2065 (1)

A
and (2), a renumbered are amended to read: D

£

'30.2065 ssuance; validity., (1) The department may issue a general permit

to a person wishing to proceed with an a wetland restoration activity sponsored by
a federal agency. / %

(Ir) Apermitissued under thissubseetion sub. (1) or (1g) isinlieu of any permit
or approval that would otherwise be required for that activity under this chapter or
s. 31.02, 31.12, 31.33, 281.15, or 281.36. y

2 A general permit issued under this-subseetion sub. (1) or ( 1g/2 is valid for a
period of 5 years except that an activity that the department determines is

authorized by a general permit remains authorized under the permit until the

activity is completed.

e

History: 0974. 391; 2011 a. 167.

SECTION 3. 30.2065 (1g) of the statutes is created to read:

30. 2065 (1g) The department, shall issue a general permit ESE pereoh Wi.shing,f>
i

; P
fppct apatloovizes acttvities

(to”iiféé“&ea with, /gwetland restoratlon@ J;that will result in a net increase in

aquatic resource functions and services. A general permit under this subsection does

not apply to wetland mitigation conducted as required under s. 281.36 (3n) (d).

(END) /
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DRAFTER’S NOTE LRB-1752/P1dn
FROM THE EHS:/..
LEGISLATIVE REFERENCE BUREAU /

czB;S
_—

/

Rusty,

I took a crack at this one based on the information you gave me. Let me know if you
have questions or if this does not quite get at your intent.

Elisabeth Shea

Senior Legislative Attorney

(608) 504-5885
elisabeth.shea@legis.wisconsin.gov



DRAFTER’S NOTE LRB-1752/P1dn
FROM THE EHS:cjs
LEGISLATIVE REFERENCE BUREAU

February 19, 2019

Rusty,

I took a crack at this one based on the information you gave me. Let me know if you
have questions or if this does not quite get at your intent.

Elisabeth Shea
Senior Legislative Attorney
(608) 504-5885

elisabeth.shea@legis.wisconsin.gov



Wxatt-, Zacham

From: Schultz, Rusty

Sent: Monday, April 01, 2019 3:55 PM

To: Wyatt, Zachary

Subject: changes to Ch. 30

Attachments: 2019 restoration permit proposal.docx
Hi Zack,

Thanks again for coming over to sit down to discuss wetlands last week. As a follow-up to our conversation on the
‘permitting of restorative projects, the WWA put together some clarifying thoughts on the changes to chapter 30.

Hopefully this is helpful. Enjoy your spring break!

Rusty Schultz Chief of Staff | Office of the Assembly Majority Leader
Rep. Jim Steineke | (608) 266-2401 | www.RepSteineke.com




Amend Chapter 30.2065 to apply to certain federally sponsored wetland restoration projects.
Create a new section to apply to certain voluntary stream and wetland restoration projects.

(1) Issuance; validity.

/(a) The department shall issue a statewide general permit covering voluntary restoration and management
activities in or near waters of the state that will result in net improvements in hydrologic connections,
conditions, functions. A permit issued under this subsection is available to a person wishing to proceed
with an activity and is in lieu of any permit or approval that would otherwise be required for that activity
under this chapter or s. 31.02, 31.12, 31.33, 281.15, or 281.36. [Note to drafter: We would like to include
some sideboards about the types of activities that should be allowed but there are cons of including a
prescriptive list so are wondering whether somehow defi ning/descril% “net improvements in hydrologic
connections, conditions, and functions” would achieve this goal? ] v

A,

/ (b) A general permit issued under this subsection is valid for a period of 5 years except !

department determines is authorized by a general permit remains authorlzed under t

qunﬁfilntil the
activity is completed.

(c) A general permit issued under this subsection is not valid for compensa ory mltlgatlen activities.

/ (d) To ensure that the activities authorized by a general permit
connections, conditions, and functions, and will not injure publ :
injury to the rights of any riparian owner, the department m poSe/condltlons on the permit that are
not inconsistent with the general conditions attached to the Nationwide Permits issued under Section 404
of the Clean Water Act and Section 10 of the Rlvemgnd H‘ubors Act of 1899 that were in effect on
January 1, 2019. [Note to drafter: This is a clumsy'attempt:to zncorporate existing federal policy by
reference while recognizing that the policy could chang . (thus tying to the general conditions that were in

effect as of a certain date). There are many.s would be too lengthy to include directly. Please advise.]

lt in net 1mprovements in hydrologic
ights or 1nterests or result in material

The permit conditions shall further clarify that:

A. Activities that re-establish or rephcate histaric hydrologic conditions in order to improve water
management, increase infiltration

), reduce downstream flood risks and damages, improve water quality,
and improve or increase fish and w e habitat are presumed to be in the public’s interests and shall not
be considered to materlally interfere wn:h naV|gat|on

Note to drafter: The co to make sure activities aren’t deemed automatically ineligible just b/c
a waterway or Waterfeature ‘has some navigability history or meets some navigability definition, but the
intent is not to allow actlwtles that would prevent navigation on traditional navigable water.

4. Activities.that alter the ﬂow of water in, to, or from areas of special natural resource interest shall be
authorlzed for prOJects that restore or repair historic surface and/or subsurface connections within the

prove hydrologic function in highly altered landscapes.

4. Changes in wetland plant communities that occur when wetland hydrology is altered to restore or replicate
historic conditions are likely to result in a net increase in hydrologic functions.

/5. Activities that convert a stream or wetland to another aquatic habitat type (i.e., wetland to stream or vice
versa) are not authorized, except when the change is needed to restore or replicate historic site hydrology.

6. Monitoring shall only be required when the data is needed to ensure that an innovative restoration practice
results in a net improvement in hydrologic connections, conditions, and functions.



(e) To further streamline the review and approval of voluntary stream and wetland restoration activities, the
department shall:

/1. Limit the review of alternatives to changes in site design that would improve hydrologic connections,
conditions, or functions or ensure compliance with floodplain management laws.

/2. Waive fees, and establish a reporting-only notification process for activities funded by a state or federal
agency.

/3. Waive the wetland delineation requirement and only require wetland determinations when the information is
needed to assess whether the prOJect will result in a net increase in hydrologic conditions, connections, and
functions.

74, Evaluate how the information needs for voluntary stream and wetland restoration projects are dlfferent than
projects with the potential to cause adverse environmental impacts, and adjust submission requlrem 1 ts"’
Y, accordingly.

5. Waive wetland mitigation requirements for impacts incidental to more fully mre’ép ing wetland hyﬁrology.

%) Individual permit in lieu of general permit:

1. The department may decide to require a person who has applied under sub {X‘() for authorlzauon to proceed
under a general permit to apply for and be issued an individual perm1t if e1ther of the following applies:

“ a. The department determines that the proposed activity will-not ;@sult in net 1mpr0vementsv to hydrologic
connections condition, and functions..

0 der to pfevent significant adverse impacts to the
rightgsof any riparian owner.

spec1flc to the site require restrictions on the act1v1t
public rights and interest, or material injury to, the rip

c. The review and approval cannot be completed unds - statutorily prescribed timeframes due to the
complexity of the project or the need for con%ultatlon on compliance with floodplain management laws.

In these cases, the department shall facﬂ:ttate'a j'exped1ted review that still conforms with the condlti(_)ﬁ
under 2(d) and 2(e) of this sectio >

2. A decision by the department to require, ﬂ'?‘indiv‘f“i&ual permit under this subsection shall be in writing.

/(g) Council. The department shnillinppoi , Hydrologic Restoration Practitioner’s Council under s. 15.04 (1)
(c) to advise the department on the admlmstratlon of thlS section, Invited members shall have at least 7

3. At leasg<thi4€é representatives from statewide organizations focused on wetlands, waterfowl, and trout
conservation.

4. At least two pnvat

ctor consultants with experience designing projects to implement watershed scale
restoration pro;ec ‘

/' The council shall also include at least one expert in Wisconsin Water Law.
“The charge of the Council shall include but not be limited to:
/1. Providing input on the terms and conditions of the general permit.

/

2. Making recommendations on and helping implement a dispute resolution process that solicits Council
review and comment on complex restoration plans.

3. Assisting‘ with the planning and implementation of hydrologic restoration trainings for department
regulatory and resource management staff.



4. Advising on other opportunities to streamline review and approval of beneficial stream, wetland, and
habitat restoration projects.
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enumber and amend 30.2065 (2); and to

1 AN ACT ¢to repeal 3022065 (

create 30.2065 (1g) of the statutes; relating to: a general permit for wetland

3 restoration projects.

@*"7\ Analysis by the Legzslatwe Reference Bureau

This bill requires the Department of Natural Resources to issue a gene};T
permit that authorizes wetland restoration activities that will result in a net
increase in aquatic resource functions and services. Under current law, DNR may j

issue a general permit to a person wishing to proceed with a wetland restoration

S S e

Like the ex1st1ng general permlt for wetland restoratlon activity, a general
permit issued under the bill is valid for a period of five years, except that an activity
that DNR determines is authorized by a general permit remains authorized under
the permit until the activity is completed. Also, like the existing general permit for
wetland restoration activity, a general permit issued under the bill is in lieu of any
permit or approval that would otherwise be required for that activity under state
navigable water law, water quality law, or wetland law. B
The bill also allows DNR to apply the same conditions to the new ‘general permit
as it may apply to the current law wetland restoration general permit: 1)
construction and design requirements that are consistent with the purpose of the
activity authorized under the permit; 2) location requirements that ensure that the
act1v1ty will not materlally 1nterfere with nav1gat10n or have an adverse 1mpact ory
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the riparian property rights of adjacent riparian owners; and 3) restrictions to{
@75 02 protect areas of special natural resource interest. S

The people of the state of Wisconsin, represented in senate and assembly, do

e enact as follows:
1 SECTION 1. 30.2065 (1) of the statutes is repealed.
2 SECTION 2. 30.2065 (1g) of the statutes is created to read:
3 30.2065 (lg) ‘The department shall issue a general permlt that authorlzes

wetland restoration activities that will result in a net increase in aquatic resource

functions and services. A general permit under this subsection does not apply to

H
i

(o2 B L

wetland mitigation conducted as required under s. 281.36 (3n) (d).

f—

«»+#NOTE: I assumed becausé you said that the general permit should cover /
“voluntary” projects that you meant it should not apply to mitigation conducted as J
5 ; ““““““ required under a Wetland 1nd1v1dua1 permlt Is that accurate" B e

rfﬂ 7 SECTION 3 30. 2065 (2) of the statutes is renumbered 30.2065, and 30.2065 (1)
hrw 3 )( r“»’ff[)

8 6(2)5(s renumbered are amended to read:

9 30.2065 (1) The department may issue a general permit to a person wishing

10 to proceed with an a wetland restoration activity sponsored by a federal agency.

11 (Ir) A permitissued under-this-subseetion sub. (1) or (1g) is in lieu of any permit
12 or approval that would otherwise be required for that activity under this ‘chapter or
13 s. 31.02, 31.12, 31.33, 281.15, or 281.36 “ z,«/j

14 (2) A general permit issued under this-subseetion sub. (1) or (1g) is rfalid for a
15 period of 5 years except that an activity that the department determines is
16 authorized by a general permit remains authorized under the permit until the

17 activity is completed;

@ ed—

18 ' (END)

L RPizogees (2) (ktle)
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INS A-1

This bill requires the Department of Natural Resources to issue a general
permit that authorizes wetland restoration and management activities that will
result in a net improvement in hydrologic connections, conditions, and functions.
Under current law, DNR may issue a general permit to a person wishing to proceed
with a wetland restoration activity sponsored by a federal agency.

The bill authorizes DNR to apply conditions to the new general permit that are
consistent with conditions applied to federal permits that authorize dredging or
filling navigable waters. The bill requires DNR to apply several conditions to the
new general permit relating to improvement of hydrologic conditions. The bill
authorizes DNR to require an individual seeking approval to conduct activities
under the general permit to apply for an individual permit under certain
circumstances.

INS A-2

The bill creates at DNR a hydrologic restoration practitioner’s council to
provide input, make recommendatiop® and generally assist DNR with the
implementation of the general permit and associated restoration projects.

INS 2-1 : %@iéi{?)j
SEcTION 1. 15.347 (23) of the statutes is created to read:

15.347 (23) HYDROLOGIC RESTORATION PRACTITIONER’S COUNCIL.
(a) There is created in the department of natural resources a hydrologic
restoration practitioner’s council consisting of the following members:

1. One member from the federal fish and wildlife service Partners for Wildlife

program. - /\ |
e A.Q r mQ .
2. One member from the natural resources conservation service.

3. At least 3 members representing statewide organizations focused on
wetlands, waterfowl, or trout conservation.

4. At least 2 members with private sector experience designing projects to
implement watershed scale restoration projects.

5. At least one member with expertise in the water laws of the state.
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- QLN C/lf\
(b) Membersg"‘t;e hydrologic restoration practitioner’s council appointed

under par. (a) shalllhave at least 7 years of experience relevant to tlﬂireﬁ@

of the council under par. (c). ]C{A Ay e ¢

(c) The hydrologicrestoration practitioner’s council shall do all of the following:

1. Provide input on the terms and conditions of the general permit issued under
s. 30.2065 (1g).

2. Make recommendations to the department of natural resources regarding
implementation of a dispute resolution process that solicits review and comment by
the hydrologic restoration practitioner’s council on complex restoration plans.

3. Assist the department of natural resources with the planning and
implementation of hydrolbgic restoration trainings for regulatory and resource

management staff of the department of natural resources. O~

4. Advise the department of natural resources on pther
streamline review and approval of beneficial stfeam, hd, and habitat
restoration projects. |
INS 2-3

 30.2065 (1g) (a) The department shall issue a general permit that authorizes
wetland restoiatibn and management activities that will result in a net
improvement in hydrologic connections, conditions, and functions. To ensure that
the activities authorized by the general permit result in net improvements in
hydrologic connections, conditions, and functions and will not injure public rights or
interests or result in material injury to the rights of any riparian owner, the
department may include condtions under the genei‘al permit that are consistent

\[‘“)t (Ll., f,,,f’fng ,%

with the conditions of] néﬁg&vy ermits issued under 33 USC 403 or 33 USC 1344

and shall include conditions under the general permit that do all of the following:
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*+*NOTE: Regarding your desire to limit the types of activities authorized by this
permit, would it be feasible to capture those concepts broadly and include them as
conditions? This draft already requires a number of conditions under the permit, so it
would be a logical place for any further limitations.

1. Authorize activities to reég;‘glji}sh or replicate historic hydrologic
conditions to improve water managei\i;zilt, increase infiltration, reduce downstream
flood risks and damages, improve water quality, and improve or increase fish and
wildlife habitat if the activities do not materially interfere with navigation.

2. Authorize activities that alter the flow of water in, to, or from an area of
special natural resource interest if the activities restore or repair historic surface or
subsurface connections within the area of special natural resource interest or
between the area of special natural resource interest and other waters of the state.

3. Authorize the use of simple water control and supbly structures to replicate
natural hydrologic conditions or improve hydrologic function in highly altered
landscapes.

4. Authorize alterations to wetland hydrology that alter wetland plant
communities if the alterations to wetland hydrology restore or replicate historic
conditions and are likely to result in a net increase in hydrologic functions.

5. Prohibit activities that convert an aquatic habitat to a different type of
aquatic habitat unless the conversion is necessary to restore or replicate historic
hydrologic conditions.

6. Establish monitoring requirements to the extent necessary to ensure that
activities result in a net improvement in hydrologic connections, conditions, and
functions. pup peech o Lo
(b) Inreviewing activities/g:onducted under a general permit issued under this

subsection, the department shall:
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1. Limit the department’s review of alternatives to changes in site design that
would improve hydrologic connections, conditions, or functions or ensure compliance
with floodplain management requirements.

2. Waive any fees and establish a reporting-only notification process for
activities funded by a state or federal agency. |

3. Waive any requirement related to wetland delineation unless a delineation
is necessary to assess whether activiﬁes result in a net increase in hydrologic
conditions, connections, and functions.

4. Evaluate how the information needs for voluntary restoration projects differ
from information needs for projects with potential adverse environmental impacts
and adjust submission requirements accordingly. ‘ji \:\;;M i s; S4ion

5. Waive any requirement related to wetland mitigation for jmpacts incidental
to more fully restoring wetland hydrology.

(c) The department may notify, in writing, a person who has applied under s.

(/30.206 (3) for authorization to proceed under a general permit{that the person is
required to apply for an individual permit if any of the following apply:
- 1. The department determines that the proposed activity will not result in net
improvements to hydrologic connections, condition, and functions.

2. The department conducts an investigation, including visiting the site of the
proposed activities, and determines that conditions specific to the site require
restrictions on the activities to prevent significant adverse impacts to the public
rights and interest or material injury to the riparian rights of any riparian owner.

3. The department review and approval cannot be completed in the required
timeframe due to the complexity of the project or the need for consultation on

compliance with floodplain management requirements. If the department makes a
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determination under this subdivision, the department shall conduct an expedited

review, subject to pars. (a) and (b).

INS 2-13

{)\except that a general permit issued under sub. (1g) does not apply to wetland

s,

mitigation conducted as required under s. 281.36 (3n) (d)
L /7,

INS 2-17

(3) (intro.) To ensure that the cumulative adverse environmental impact of the
activities authorized by a general permit issued under sub. (1) 1s insignificant and
that theissuance of the general permit will not injure public rights or interests, cause
environmental pollution, as defined in s. 299.01 (4), or result in material injury to the
rights of any riparian owner, the department may impose any of the following

conditions on the permit:

. )% )@)@ﬁ Hoss veclar phad ) Fvwiw; rtjm'we;. - Bn/fz e
%Q»'F"Wﬂzw fops 2l 2

o expedide q revien
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Shea, Elisabeth

From: Schuliz, Rusty

Sent: Tuesday, July 16, 2019 1:10 PM
To: Shea, Elisabeth

Subject: ' LRB 1752/2 - wetlands
Attachments: LRB 1752_P2 comments.docx
Hi Lis,

Hope you’re doing well. Attached please find some feedback provided by the Wetlands Associated on the latest version
of the wetlands permitting bill.

I think they are hoping to have a group meeting to discuss an amended draft in the not-so-distant future. Not sure if it is
most helpful for you to meet prior to amending or after — maybe it will depend on how helpful this document is.

Either way, let me know. Thanks!

Rusty Schultz Chief of Staff | Office of the Assembly Majority Leader
Rep. Jim Steineke | (608) 266-2401 | www.RepSteineke.com




LRB-1752/P2
2019 - 2020 LEGISLATURE

PRELIMINARY DRAFT - NOT READY FOR INTRODUCTION

AN ACT to repeal 30.2065 (1) and 30.2065 (2) (title); to renumber and amend

30.2065 (2); and to create 15.347 (23) and 30.2065 (1g) of the statutes; relating
to: a general permit for wetland-hydrologic restoration projects.

Analysis by the Legislative Reference Bureau

Note to drafters: In case it’s helpful we noted some areas we made some editing suggestions

to the legislative analysis that would reflect some of the major suggested revisions for P3.

This bill requires the Department of Natural Resources to issue a general

permit that authorizes wetland, stream, and floodplain-restoration and management activities that

will result in a net improvement in hydrologic connections, conditions, and functions.

Under current law, DNR may issue a general permit to a person wishing to proceed

with a wetland restoration activity sponsored by a federal agency.

filling navigable-waters—The bill requires DNR to apply several conditions to the

new general permit relating to improvement of hydrologic conditions. The bill
authorizes DNR to require an individual seeking approval to conduct activities
under the general permit to apply for an individual permit under certain

circumstances.

Like the existing general permit for wetland restoration activity, a general

permit issued under the bill is valid for a period of five years, except that an éctivity
that DNR determines is authorized by a general permit remains authorized under
the permit until the activity is completed. Also, like the existing general permit for
wetland restoration activity, a general permit issued under the bill is in lieu of any

permit or approval that would otherwise be required for that activity under state



navigable water law, water quality law, or wetland law.
2019 - 2020 Legislature - 2 - LRB-1752/P2

The bill creates at DNR a hydrologic restoration practitioner's council to
provide input, make recommendations, and generally assist DNR with the
implementation of the new general permit and associated restoration projects.
The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:

SECTION 1. 15.347 (23) of the statutes is created to read:
15.347 (23) HYDROLOGIC RESTORATION PRACTITIONER'S COUNCIL.
(a) There is created in the department of natural resources a hydrologic

restoration and management practitioner's council consisting of at least the following members:

1. One member from the federal fish and wildlife service’s Partners for Wildlife
program.

2. One member from the federal natural resources conservation service.

3. At least 3 members répresenting statewide organizations focused on
wetlands, Waterfowl, or trout conservation.

4. At least 2 members with private sector experience designing projects to
implement watershed scale restoration projects.

5. At least one member with expertise in the water laws of the state.

6. One member from a Wisconsin tribal natural resources department

7. One representative of the WI County Code Administrators

8. One hydrologic engineer who is also a nationally certified Floodplain Manager

(b) Members of the hydrologic restoration practitioner's council appointed
under par. (a)(1.2.4 & 8)-shall each have at least 7 years of experience relevant to the duties of
the council under par. (¢)._Members appointed under para. (a) (5.8) shall be external (i.e., not

WDNR emplovees).

(¢) The hydrologic restoration practitioner's council shall do all of the following:



1. Provide input on the terms and conditions of the general permit issued under

5. 30.2065 (1g)
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2. HelpMake-recommendations-te the department of natural resources establish and implement

regarding implementation-ofa dispute resolution process that solicits review and comment by
the hydrelogicrestorationpraetitioner's-council on complex restoration plans.

3. Assist the department of natural resources with the identification and examination of

programmatic restoration permitting concerns and with the planning and implementation of

trainings on hydrologic restoration and relevant policiestrainings for regulatory and resource

management staff of the department of natural resources, local governments, and restoration

partners.

4. Advise the department of natural resources on other opportunities to streamline the
review and approval of beneficial stream, wetland, and habitat restoration projects.

5. Collaborate with federal agencies and local governments to clarify floodplain restoration

policies and to identify and implement ways to streamline the design and approval of floodplain

restoration projects.

SECTION 2. 30.2065 (1) of the statutes is repealed.

SECTION 3. 30.2065 (1g) of the statutes is created to read:

30.2065 (1g) (a) The department shall issue a general permit that authorizes
wetland-restoration and management activities that will result in a net

‘improvement in hydrologic connections, conditions, and functions. These projects shall be

designed to the extent possible to reestablish or emulate pre-settlement wetland, stream, and

floodplain hydrology in order to: slow the flow of runoff, reduce flood peaks, restore surface and

groundwater interactions, improve water quality, and increase soil retention, groundwater

infiltration, base flow, upper watershed storage and flood resilience.

To ensure that the activities authorized by the general permit result in net improvements in

hydrologic connections, conditions, and functions-and-will-net-injure-public-rights-or



o . C e . . . .. the

shall include conditions under the general permit that do all of the following:
#H**DRAFTER NOTE: Regarding your desire to limit the types of activities authorized by this

permit, would it be feasible to capture those concepts broadly and include them as

conditions? RESPONSE: Yes, see suggestions above and below.

Authorize work in and adjacent to current and historic wetlands, streams, floodplains, and

drainageways for the purpose(s) of reconnecting streams and floodplains, reestablishing healthy

channel form and condition, removing or reducing wetland drainage, restoring or improving

natural flow and movement of water and/or sediment, and reestablishing vegetation to support

site stability and help manage flow and infiltration.

2019 - 2020 Legislature - 4 - LRB-1752/P2
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2. Authorize activities that alter the flow of water in, to, or from an area of

special natural resource interest if the activities restore or repair historic surface or
subsurface connections within the area of special natural resource interest or

between the area of special natural resource interest and other waters of the state.

3. Authorize the use of simple water control and supply structures when needed to replicate
natural hydrologic conditions or improve hydrologic function in highly altered

landscapes. -

4. Authorize alterations to wetland hydrology that alter wetland plant

communities if the alterations to wetland hydrology restore or replicate historic

conditions and are likely to result in a net increase in hydrologic functions.



5. Prohibit activities that-convert an aquatic habitat to a different type of

aquatic habitat unless the conversion is necessary to restore or replicate historic

hydrologic conditions.

6. Authorize the relocation of wetlands and streams on the project site provided there are net

increases in hydrologic resource functions and services.

7. Authorize fish and wildlife habitat enhancement actions as secondary benefits to designs that

achieve outcomes consistent with those described in 30.2065 (1) (a)(1)

8. Clarify that the following practices are not eligible for coverage under this permit:

- construction of artificial wetlands

- construction of stormwater retention or detention ponds

- practices to straighten, berm. dredge, and/or armor stream channels except when proposed as a

necessary element of a larger hydrologic restoration plan.

(b) The department may include other conditions only to the extent needed to ensure the

activities will not injure public rights or interests or result in material injury to the rights of any

riparian owner.

(c) In reviewing activities proposed to bé conducted under a general permit issued under this

subsection, the department shall:

2-1. Waive any fees and establish a reporting-only notification process for activities funded in

whole or in part by a state or federal agency.
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32. Waive any requirement ¢elated to Wet}aﬁd—deﬁﬂeaﬁgﬁcqgc}grrencé 99 wetland boundarieﬁ.
3 4. Evaluate-Identify how the information needs for voluntary wetland and waterway restoration

projects differ from information needs for projects with potential adverse environmental impacts
and adjust submission requirements accordingly.

54. Waive any requirement related to wetland mitigation for impacts incidental

to more fully restoring wetland hydrology.

(de) The department may notify, in writing, a person who has applied under s.

30.206 (3) for authorization to proceed under a genéral permit issued under this

subsection that the person is required to apply for an individual permit if any-of-the

+-Tthe department determines that the applicant did not adequately demonstrate that the
proposed activity will result in net improvements to hydrologic connections, condition, and

functions. The notice must document the findings of fact to support this determination.

**#**NOTE: It is unclear what this provision requires. If DNR determines it cannot

meet the timeframe, how will it then expedite a review? RESPONSE: Rendered moot through

deletion.
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SECTION 4. 30.2065 (2) (title) of the statutes is repealed.

SECTION 5. 30.2065 (2) of the statutes is renumbered 30.2065, and 30.2065 (1),
(2) and (3) (intro.), as renumbered, are amended to read: _

30.2065 (1) The department may issue a general permit to a person wishing

to proceed with as-a wetland restoration activity sponsored by a federal agency.

(1r) A permit issued under this subsection sub. (1) or (1g) is in lieu of any permit

or approval that would otherwise be required for that activity under this chapter or
s.31.02,31.12, 31.33, 281.15, or 281.36, except that a general permit issued under
sub. (1g) does not apply to wetland mitigation conducted as required under 5. 281.36
(3n) (d).

(2) A general permit issued under this subsection sub. (1) or (1g) is valid for a
period of 5 years except that an activity that the department determines is

authorized by a general permit remains authorized under the permit until the

activity is completed.

3) (ihtrd.) To ensure that the cumulative adverse environmental impact of the
activities authorized by a general permit issued under sub. (l)vis insignificant and
that the issuance of the general permit will not injure public rights or interests, cause
environmental pollution, as defined in s. 299.01 (4), or result in material injury to the
rights of any riparian owner, the department may impose any of the following
conditions on the permit:

(END)

OTHER NOTES:

- The conditions recommended for this new hydrologic restoration GP (subsection 1g)

may be redundant to and in paft at odds with those that follow SECTION 5. 30.2065

(3) of current statute as referenced immediately above. If possible we’d like to reconcile

so that the conditions proposed for the restoration GP control for prbiects eligible for




coverage; however, we do not wish to change applicability of current statutory conditions

for activities eligible for coverage under other GPs.

We would like to add a provision somewhere saying that for projects covered by the

hydrologic restoration GP, the applicant has the option to request a pre-application

meeting with the state and local zoning department and that those agencies must

comply within 15 days.

You will see some inconsistency in terminology in these comments where sometimes we

reference “hydrologic” restoration, others “wetland, stream and floodplain” restoration,

and still elsewhere “wetland and waterway” restoration. This was intentional as

different terminology was appropriate in different contexts, but please let us know if it

causes problems.

The comments and recommendations embedded in this document focus on the

substantive goals of the proposed policy. We did not run a thorough check to make sure

all the statutory citations remain accurate (assumed drafters would do that review).
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AN ACT o repeal 30.2065 (1) and 30.2065 (2) (title); fo renumber and amend

30.2065 (2); and to create 15.347 (23) and 30.2065 (1g) of the statutes; relating
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to: a general permit for Wetland fresf‘oratlon prOJects
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Analysis by the Iégzslatwe Reference Bureau

This bill requires the Department of Natural Resources to issue a general
permit that authorizes wetland/restoration and management activities that will
result in a net improvement in"hydrologic connections, conditions, and functions.
Under current law, DNR may issue a general permit to a person W1sh1ng to proceed
with a wetland restoration activity sponsored by a federal agency.

~THe bill authorizes DNRto apply conditions to the new general permit that : arej
consistent with conditions applied to federal permits that authorize dredging or
filling navigable waters, The bill requires DNR to apply several conditions to the
new general permit relating to improvement of hydrologic conditions. The bill
authorizes DNR to require an individual seeking approval to conduct activities
under the general permit to apply for an individual permit under certain
circumstances.

Like the existing general permit for wetland restoration activity, a general
permit issued under the bill is valid for a period of five years, except that an activity
that DNR determines is authorized by a general permit remains authorized under
the permit until the activity is completed. Also, like the existing general permit for
wetland restoration activity, a general permit issued under the bill is in lieu of any
permit or approval that would otherwise be required for that activity under state
navigable water law, water quality law, or wetland law.
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The bill creates at DNR a hydrologic restoration fpractitioner’s council to

provide input, make recommendations, and generally assist DNR with the

implementation of the new general permit and associated restoration projects.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 15.347 (23) of the statutes is created to read:
AND MAANAGE A ENT
15.347 (23) HYDROLOGIC RESTORATIO%RACTITIONER’S COUNCIL,

(a) There is created in the department of natural resources a hydrologic
M/&O( WAL OB I LANT o Levven «,{ g

restoratior%practitionei"’s council consisting of the following members:

1. One member from the federal fish and wildlife service Partners for Wildlife
program.

5

6

7 2. One member from the federal natural resources conservation service.

8 3. At least 3 members representing statewide organizations focused on
9

wetlands, waterfowl, or trout conservation.

10 4. At least 2 members with private sector experience designing projects to
11 implement watershed scale restoration projects.

5. At least one member with expertise in the water laws of the state.

—WAU{ It a0t
(b) Memberg of lthe hydg)logic restoration /@racti’cioner’g council appointed
9 E) Ty A ’
under par. (a)/shall each havgygj:ﬂleastjmﬁars of experience relevant to the duties of

J / b _ ()
the council under par. (c)./X\KLN S 71

—————————— " 4 - 3
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(¢) The hydrologic restoration/\ﬁractitioner’s council shall do all of the following:
i
1. Provide input on the terms and conditions of the general permit issued under

18 s. 30.2065 (1g).
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2. (Make recommendations- tejfthe department of natural resources@@ "

Pa dispute resolutlon process that solicits review and comment by

( %) the hydrologlc Mtlon practrtrenwer'jcounc1l on complex restoration plans.
4 3. Assist the department of natural resources with the planning and

P Mt{;um’ézﬂ/k L)/Wﬂ \ﬂdeNq/tﬂL ol cits
@ implementation othydrolog‘ic restoration (trafrf ngs))for regulatory and resource

Q 'u)/eO(”)L/”//izMnQ /t{j}

(63 . management staff of the department of natural resource % il regdovectineg 7 asten g
(C?) 4. Advise the department of natural resources on, Ppp%rtumtles to streamline
/“\)(\ 8 L‘u } \;re;/iew and approval of beneficial stream, wetland, and habitat restoration projects.
I\’;jj“g - SECTION 2. 30.2065 (1) of the statutes is repealed.
10 SEcCTION 3. 30.2065 (1g) of the statutes is created to read:
11 30.2065 (1g) (a) The department shall issue a general permit that authorizes
P sStream s pud Plood place
{1%) wetland \restoratlon and management activities that Wlll i%s;llt }% a net
13 improvement in hydrologic connections, conditions, and functlons To ensure that
14 the activities authorized by the general permit result in net 1mprovements in o
15 hydrologic connectlons conditions, and functlone éadm;@g{@hé rlghts or\)
16 <§;:i‘71nterests or result in material injury to the rights of any r1par1an owner/Rthe
17 departm(irmﬁa\y include condltlons under the general permlt that are consistenic

18 (W 1th the condltlons of federal permlts 1ssued under 33 USC 403 or 33 USC 1344 and/

19 shall 1nclude condltlons under the general permit that do all of the following:

****NOTE Regarding your desire to hmlt the types of act1v1t1es authorlzed by this ™
/ permlt would it be feasible to capture those concepts broadly and include them as
conditions? This draft already requires a number of conditions under the permit, so 1t
\,_,uld_baauloglcal place for any further hmltatlons .

/Tmhorlze activities to reestablish or repllcate h1stor1c hydrologlc condltlons
21 fto improve water management, increase infiltration, reduce downstream flood risks

22 and damages, improve water quality, and improve or increase fish and wildlife |,

23 habitat if the activities do not materially interfere with Lnavigation.
\..‘/ T
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1 2. Authorize activities that alter the flow of water in, to, or from an area of

2 special natural resource interest if the activities restore or repair historic surface or

3 subsurface connections within the area of special natural resource interest or

4 between the area of special natural resource interest and other waters of the state.

whan wee @i

(@ 3. Authorize the use of simple water control and supply structureito replicate

6 natural hydrologic conditions or improve hydrologic function in highly altered

7 landscapes.

8 4. Authorize alterations to wetland hydrology that alter wetland plant

9 communities if the alterations to wetland hydrology restore or replicate historic
10 conditions and are likely to result in a net increase in hydrologic functions.

11 5. Prohibit activities that convert an aquatic habitat to a different type of

12 aquatic habitat unless the conversion is necessary to restore or replicate historic

13 hydrologic conditions. : )
[— —/ e /

14 //"/ 6. Estabhsh monitoring requlrements to the extent necessary to ensure that w
15 activities result in a net improvement in hydrologic connections, conditions, and

_functions.

(b) In reviewing activities proposed to be conducted under a general permit

18 issued under this subsection, the department shall: - | - | Q .
19 1. )Limitthe depaftmemti};ee to ctteeges in site design thet
20 would improve hydrologic connections, conditions, or functions or ensure compliance
| 21 with floodplain management requirements. |
22 2 Wa;re any f:ees ar;deetabil;h ‘a reportlng-only notlflcatlon };t:ecess for

B pSate ov e G,uw“»’r'

/2(5 > activities fundeé%{)y a state or federal agency.
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7 3 Walve any requlrement related to Zwetland{dehnm dehneatlon

(15 necessary to assess whether activities result in a net increase in hydrologlc /

Lcondltlons -connections, and functlons

Tevtid v
7, /4/ @jhow the 1nformat10n needs for voluntary restoration projects differ

from information needs for projects with potential adverse environmental impacts

6 and adjust submission requirements accordingly.

7 ,/ /5/ Waive any requirement related to wetland mitigation for impacts incidental

8 to more fully restoring wetland hydrology.

9 (c) The department may notify, in writing, a person who has applied under s.
10 30.206 (3) for authorization to proceed under a general permit issued under this

11 subsection that the person is required to apply for an individual permit if &ny oft\l@
,,,,, &) 0
12 (followmg apply: m N

13 ()Gedepartment determines that the proposed activity will not result in net
14 1mprovements to hydrologlc connections, condition, and functlons C |

15 / 2 The department conducts an 1nvest1gat10n including visiting the 51te of the

16 / proposed activities, and determines that conditions specific to the site require

H
H ]
i

17 | restrictions on the activities to prevent significant adverse impacts to the public
18 rights and interest or material injury to the riparian rights of any riparian owner.
19 3. The department review and approval cannot be completed in the required
20 timeframe due to the complexity of the project or the need for consultation on
21 | compliance with floodplain management requirements. If the department makes a

22 | determination under this subdivision, the department shall conduct an expedited
\
i
i

review, subject to pars. (a) and (b).

\\) \\ #+*NOTE: It is unclear what this provision requires. If DNR determines it cannot /
N meet the timeframe, how W111 1t then expedlte areview? ... e
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SECTION 4
SECTION 4. 30.2065 (2) (title) of the statutes is repealed.
SEcTION 5. 30.2065 (2) of the statutes is renumbered 30.2065, and 30.2065 (1),
(2) and (3) (intro.), as renumbered, are amended to read:
30.2065 (1) The department may issue a general permit to a person wishing
to proceed with an a wetland restoration activity sponsored by a federal agency.

- (Ir) Apermitissued under thissubseetion sub. (1) or (1g) isin lieu of any permit
or approval that would otherwise be required for that activity under this chapter or
s. 31.02, 31.12, 31.33, 281.15,'01"281.36, except that a general permit issued under
sub. (1g) does not apply to wetland mitigation conducted as required under s. 281.36

(3n) (d).
(2) A general permit issued under thissubseetion sub. (1) or (1g) is valid for a

period of 5 years except that an activity that the department determines is
authorized by a general permit remains authorized ﬁnder the permit until the
activity ié completed.

(3) (intro.) To ensure that the cumulative adverse environmental impact of the
activities authorized by a general permit issued under sub. (1) is insignificant and
that the issuance of the general permit will not injure public rights or interests, cause
environmental pollution, as defined in s. 299.01 (4), or result in material injury tothe
rights of any riparian owner, the department may impose any of the following
conditions on the permit: |

(END)
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#+NOTE: I am assuming that in your request when|{you added “at least the
following members,” you intended to allow for members whosnot listed below. Is that
correct? If so, do you want to set a maximum number of members? Do you want to specify
that the nonlisted members must have expertise related to the duties of the council?

1 INSERT 2-13

-

2 6. One member from a tribal natural resources department in this state. 7
3 7. One representative of the Wisconsin County Code Administrators. L g

4 8. Omne hydrologic engineer who is also a nationally certified floodplain /
5 manager.

6 INSERT 2-15

7 Members of the hydrologic restoration and management practitioner’s caouncil

8 appointed under par. (a) 5. and 8. may not be department of natural resources/

9 employees )
10 - INSERT 3-9
11 5. Collaborate with federal agencies and local governments fo clarify floodplain
12 restoration policies and to identify and implement ways to streamline the design and
13 approval of floodplain restoration projects.
14

INSERT 3-13 +

1 These activities shall be designed to the extend possible to reestablish or
16 emul.ate preigée/ttlement wetland, stream, and floodplain hydrology in order to slow
17 the flow of runoff, reduce flood peak@vs%;estore surface and groundwater interactions,
18 improve water quality, and increase soil retention, groundwater infiltration, base
19 flow, upper watershed storage, and flood resilience.

20 INSERT 3-20

#+NOTE: In the comments on s. 30.2065 (1g) (a), in the first sentence the word
“wetland” was removed but not replaced with any term, leaving “a general permit that
authorizes restoration and management activities....” However, in the comments on the
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analysis describing the general permit, instead of removing “wetland” the comments
changed it to “wetland, stream, and floodplain.” I chose to err on the side of being more
specific about what type of restoration and management activities the general permit
authorizes, so I included “wetland, stream, and floodplain.”

1. Authorize activities in and adjacent to current and historic wetlands,
streams, floodplains, and drainageways for the purposes of reconnecting streams
and floodplains, reestablishing healthy channel form and condition, removing or
reducing wetland drainage, restoring or improving natural flow and movement of
water or sediment, and reestablishing vegetation to support site stability and help
manage flow and infiltration.

INSERT 4-17

6. Authorize the relocation of wetlands and streams on the project site provided
there are net increases in hydrologic resource functions and services.

"\ 7. Authorize activities that enhance fish and wildlife habitat as a secondary
benefit of designs that achieve outcomes consistent with those under sabd. 1.

. 8. Specify that the general permit does not authorize any of the foHowing
activities:
N a. Construction of artificial wetlands. b

. b. Construction of stormwater retention or detention ponds\.\

S e. Activities that straighten, berm, dredge, or armor stream channels, except

when proposed as a necessary element of a larger hydrologic restoration plan.

= 9. Other conditions only to the extent needed to ensure the activities will not
injure public rights or interests or result in material injury to the rights of any
riparian owner.

INSERT 5-4

#++NOTE: Is this what you meant by “concurrence of wetland boundaries™ I tried
to make it a bit more specifie, in reference to the wetland identification process under s.
23.321 (2). Is the intent to allow wetland consultants who are not on the list of DNR
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assured wetland delineators to delineate wetlands involved in a project under this
general permit?

INSERT 5-23

(d) A person wishing to proceed with an activity that may be authorized by a
general permit under this subsection may request a prepapplication meeting with -
the department and the local zoning authority prior to submitting an application
under s. 30.206 (3) (a). No later than 15 days after receiving a preﬁ/;p/plication
meeting request, the department or the local zoning authority shall meet with the

person.
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The note on page 7 of the comments refers to the conditions under the new hydrologic
restoration GP and the existing GP for wetland restoration under current law, and
whether they might be redundant or at odds. I am not sure I understand the request
that the hydrologic restoration GP “control for projects eligible for coverage.” Could
you clarify this? .
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July 25, 2019

The note on page 7 of the comments refers to the conditions under the new hydrologic
restoration GP and the existing GP for wetland restoration under current law, and
whether they might be redundant or at odds. I am not sure I understand the request
that the hydrologic restoration GP “control for projects eligible for coverage.” Could
you clarify this?
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AN ACT to repeal 30.2065 (1) and 30.2065 (2) (title); to renumber and amend
30.2065 (2); and to create 15.347 (23) and 30.2065 (1g) of the statutes; relating
to: a general permit for hydrologic restoration projects and creating a
hydrologic restoration and management practitioner's council.

Analysis by the Legislative Reference Bureau

This bill requires the Department of Natural Resources to issue a general

permit that authorizes wetland, stream, and floodplain restoration and

management activities that will result in a net improvement in hydrologic
connections, conditions, and functions. Under current law, DNR may issue a general
permit to a person wishing to proceed with a wetland restoration activity sponsored
by a federal agency.

The bill requires DNR to apply several conditions to the new general permit

relating to improvement of hydrologic conditions. The bill authorizes DNR to require
an individual seeking approval to conduct activities under the general permit to

apply for an individual permit under certain circumstances.

Like the existing general permit for wetland restoration activity, a general

permit issued under the bill is valid for a period of five years, except that an activity
that DNR determines is authorized by a general permit remains authorized under
the permit until the activity is completed. Also, like the existing general permit for
wetland restoration activity, a general permit issued under the bill is in lieu of any
permit or approval that would otherwise be required for that activity under state
navigable water law, water quality law, or wetland law.

ZDW&EHS:cjs

The bill creates at DNR a hydrologic restoration and management

practitioner's council to provide input, make recommendations, and generally assist
DNR with the implementation of the new general permit and associated restoration
projects, ’

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

gouNcl, T
(a) There is created in the department of natural resources a hydrologic
restoration and management practitioner's council consisting of no fewer than the

following members:
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JHANOTE: Tam assummg that in your request when you added “at least the

- ’i Formatted: Font: 12 pt

followmg members,” you intended to allow for members who are not listed below. Is that —=
correct? Yes. If so, do you want to set a maximum number of members? We recommend

L - . /
authorizing up to two additional membeys identified and approved by the appointed council i & C% ¥ [/l \ \//
members/ Do you want to specify i
that the nonlisted members must have expertise related to the duties of the council? Yes. e

1. One member from the federal fish and wildlife service Partners for Wildlife

program.

2. One member from the federal natural resources conservation service.

3. Atleast 3 members representing statewide organizations focused on

wetlands, waterfowl, or trout conservation.

4. Atleast 2 members with private sector experience designing projects to

implement watershed scale restoration projects.

5. At least one member with expertise in the water laws of the state.

6. One member from a tribal natural resources department in this state.

7. One representative of the Wisconsin County Code Administrators,

8. One representative of the Wisconsin Association for Floodplain, Stormwater, and Coastal ‘a/'ﬂ
Management who is a hydrologic engineer whe-is-alse-a and a nationally certified floodplain
manager. -
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(b) Members of the hydrologic restoration and management practitioner's

council appointed under par. (a) 1., 2., 4., and 8. shall each have at least 7 years of
experience relevant to the duties of the council under par. (c). Members of the
hydrologic restoration and management practitioner's council appointed under par,

(a) S-and-8: may not be department of natural resources employees. Consultation guesnon for - —[ Formatted: Highlight

et s L £

WDNR is whether they need a formal seat or to be directed to staff the council?

(c) The hydrologic restoration and management practitioner's council shall do
all of the following:

1. Provide input on the terms and conditions of the general permit issued under
s. 30.2065 (1g).

2. Assist the department of natural resources in establishing and

implementing a dispute resolution process that solicits review and comment by the
council on complex restoration plans.

3. Assist the department of natural resources with the planning and
implementation of trainings on hydrologic restoration and relevant policies for
regulatory and resource management staff of the department of natural resources,
local governments, and restoration partners.

4. Advise the department of natural resources on other opportunities to
streamline the review and approval of beneficial stream, wetland, and habitat



restoration projects.

5. Collaborate with federal agencies and local governments to clarify floodplain
restoration policies and to identify and implement ways to streamline the design and
approval of floodplain restoration projects.

30.2065 (1g) (a) The department shall issue a general permit that authorizes
wetland, stream, and floodplain restoration and management activities that will
result in a net improvement in hydrologic connections, conditions, and functions.
These activities shall be designed to the extent possible to reestablish or emulate
presettlement wetland, stream, and floodplain hydrology in order to slow the flow of
runoff, reduce flood peaks, restore surface and groundwater interactions, improve
water quality, and increase soil retention, groundwater infiltration, base flow, upper
watershed storage, and flood resilience. To ensure that the activities authorized by
the general permit result in net improvements in hydrologic connections, conditions,
and functions, the department shall include conditions under the general permit

that do all of the following:

JENOTE: _In the comments on s. 30.2065 (1g) (a), in the first sentence the word
“wetland” was removed but not replaced with any term, leaving “a general permit that
authorizes restoration and management activities....” However, in the comments on the
analysis describing the general permit, instead of removing “wetland” the comments
changed it to “wetland, stream, and floodplain.” I chose to err on the side of being more
specific about what type of restoration and management activities the general permit
authorizes, so I included “wetland, stream, and floodplain.” This makes good sense.

1. Authorize activities in and adjacent to current and historic wetlands,

streams, floodplains, and drainageways for the purposes of reconnecting streams

and floodplains, reestablishing healthy channel form and condition, removing or
reducing wetland drainage, restoring or improving natural flow and movement of

water or sediment, and reestablishing vegetation to support site stability and help
manage flow and infiltration.

2. Authorize activities that alter the flow of water in, to, or from an area of

special natural resource interest if the activities restore or repair historic surface or
subsurface connections within the area of special natural resource interest or

between the area of special natural resource interest and other waters of the state.

2019 - 2020 Legislature - 5 -

to replicate natural hydrologic-conditions or improve hydrologic function in highly
altered landscapes.
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4. Authorize alterations to wetland hydrology that alter wetland plant

communities if the alterations to wetland hydrology restore or replicate historic

conditions and are likely to result in a net increase in hydrologic functions.

5. Prohibit activities that convert an aquatic habitat to a different type of

aquatic habitat unless the conversion is necessary to restore or replicate historic

hydrologic conditions.

6. Authorize the relocation of wetlands and streams on the project site provided

there are net increases in hydrologic resource functions and services.

7. Authorize activities that enhance fish and wildlife habitat as a secondary

benefit of designs that achieve outcomes consistent with those under subd. 1.

8. Specify that the general permit does not authorize any of the following

activities:

a. Construction of artificial wetlands.

b. Construction of stormwater retention or detention ponds.

c. Activities that straighten, berm, dredge, or armor stream channels, except

when proposed as a necessary element of a larger hydrologic restoration plan.

9. Other conditions only to the extent needed to ensure the activities will not

injure public rights or interests or result in material injury to the rights of any / -

riparian owner._To be consistent with items 1-8 you’d need to start this item with a verb (i.c., )
Impose other conditions” except that with this item our recommendation is that the dept “may’ N

impose conditions for this reason rather than shall,

(b) Inreviewing activities proposed to be conducted under a general permit

issued under this subsection, the department shall;

2019 - 2020 Legislature - 6 - LRB-1752/P3 - ’U‘ormatted: Font: 12 pt
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1. Waive any fees and establish a reporting-only notification process for
activities funded in whole or in part by a state or federal agency.

2. Waive any requirement related to the department concurring with wetland
boundaries delineated by a 3rd person.

JHEENOTE: _Is this what you meant by “concurrence of wetland boundaries? -1 tried . - - Formatted; Font: 12 pt

to make it a bit more specific, in reference to the wetland identification process under s.

23.321 (2). Is the intent to allow wetland consultants who are not on the list of DNR

assured wetland delineators to delineate wetlands involved in a project under this -
general permit? No. The intent is to clarify that delineation of wetland boundaries isn’t
necessary for restoration projects. The reason for this is that precise boundary determinations are
needed when calculating mitigation ratios for projects that impact wetlands, but the activities
under this permit will not require mitigation. _Thje applicant will still need to document the type
estimated amount, and condition of wetlands in the project area to ensure eligibility. I
recornmend consulting with WDNR for input on how to waive delineation requirements while
still ensuring they have what they need from applicants.

3. Identify how the information needs for voluntary restoration projects_(suggest making this)

specific to this GP) differ from information needs for projects with potential adverse
environmental impacts and adjust submission requirements accordingly.
4. Waive any requirement related to wetland mitigation for impacts incidental



to more fully restoring wetland hydrology.

(c) The department may notify, in writing, a person who has applied under s.

30.206 (3) for authorization to proceed under a general permit issued under this

subsection that the person is required to apply for an individual permit if the ~
department determines that the proposed activity will not result in net
improvements to hydrologic connections, condition, and functions. (Question for drafter: we had
recommended that the dept be required to document their reasons in this written notification. Is
that implied?)

(d) A person wishing to proceed with an activity that may be authorized by a
general permit under this subsection may request a preapplication meeting with the
department and the local zoning authority prior to submitting an application under
s. 30.206 (3) (a). No later than 15 days after receiving a preapplication meeting
request, the department or the local zoning authority shall meet with the person.

SECTION 4. 30,2065 (2) (title) of the statutes is repealed. __ . - - Formatted: Font: 12 pt

SECTION 5. 30.2065 (2) of the statutes is renumbered 30.2065, and 30.2065 ., - {Formatted: Font: 12 pt

(2) and (3) (intro.), as renumbered, are amended to read:
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30.2065 (1) The department may issue a general permit to a person wishing

to proceed with an a wetland restoration activity sponsored by a federal agency.

(1r) A permit issued under this subsection sub. (1) or (1g) is in lieu of any permit

or approval that would otherwise be required for that activity under this chapter or

5.31.02, 31.12, 31.33, 281.15, or 281.36, except that a general permit issued under

sub. (1g) does not apply to wetland mitigation conducted as required under s. 281.36

(3n) (d).

(2) A general permit issued under this subsection sub. (1) or (1g) is valid for a

period of 5 years except that an activity that the department determines is

authorized by a general permit remains authorized under the permit until the

activity is completed.

(3) (intro.) To ensure that the cumulative adverse environmental impact of the

activities authorized by a general permit issued under sub. (1) is insignificant and

that the issuance of the general permit will not injure public rights or interests, cause
environmental pollution, as defined in s. 299.01 (4), or result in material injury to the

rights of any riparian owner, the department may impose any of the following /
conditions on the permit:_Question for drafter,.. want to make sure this para only applies to ( 1))\

and not to (1g).
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Response to L RB-1752/P3dn - {Formatted: Font: (Default) Times New Roman




Both 30.206(1)(ag) and 30.206(5)(2){(c) of current statute contain language that says to “ensure
_ the cumulative adverse impact of the activities authorized by a GP is insignificant...the
" Department “may” attach conditions to GPs for 3 (the same 3) reasons:

1. _impose construction/design conditions consistent with the purpose of the authorized <= = = - Formatted: Numbered + Level: | + Numbering Style: 1, 2,
PN 3,... +Start at: 1 + Alignment: Left + Aligned at: 0.25" +
activity Indent at: 0.5"

2. impose location requirements to prevent mterference with navigation/or impacts to
riparian property owners
3. protects ASNRIs.

In our drafting suggestions, we intended for the conditions and paraphrased language above o ~ -~ { Formatted: Font: (Default) Times New Roman
continue to apply for activities they apply to now, but to nof apply to the new hydrologic {Fumatted Font: (Default) Times New Roman
restoration permit. . o ‘{Formatted Font: (Default) Times New Roman

IR . ‘[Formatted Font: (Default) Times New Roman, Italic

lnstead for the hydrologic restoration geimit we recommended an alternative set of conditions AN
N (F ormatted: Font: (Default) Times New Roman
N

that the department “shall” follow in their review of these projects. Therein, we recommended

\{ Formatted: Font: (Default) Times New Roman

narrowing the circumstances under which the Department could impose additional conditions

-~ ’{ Formatted: Font: (Default) Times New Roman, Italic

\\ i Formatted: Font: (Default) Times New Roman

Formatted: Font: (Default) Times New Roman, Italic

In our comments on P2 we were trying to make sure this distinction was clear and that the

[FDI matted: Font: (Default) Times New Roman

language was crafted in a way that would be upheld and not ambiguous (i.e., left to the

s Nl A A A N A A

department to interpret whether the more or less restrictive conditions applied).. .. - <{ Formatted: Font: (Default) Times New Romian

What we’re trying to get at in the code for the new hydrologic restoration GPs is a presumption
that the projects improve hydrologic condition and function and thus are not subject to the same

type of review/conditions to avoid and minimize adverse impacts. _If those types of conditions

were needed, the proposed project should be deemed ineligible for the GP.
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