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AN Act ¢, relating to: the budget.

Analysis by the Legislative Reference Bureau

EMPLOYMENT

Under current law, DWD performs various administrative and adjudicatory
functions relating to worker’s compensation, except that the adjudicatory functions -
of DWD relating to disputed worker’s compensation claims are performed the
Division of Hearings and Appeals in DOA (DHA). This bill transfers the adjudicatory
functions of DHA relating to disputed worker’s compensation claims to DWD.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

/ .
- SECTION 1. 40.65 (2) (a) of the statutes is amended to read:
40.65 (2) (a) This paragraph applies to participants who first apply for benefits

before May 3, 1988. Any person desiring a benefit under this section must apply to
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SECTION 1
1 the departrhent of workforce development, which department shall determine
2 whether the 'applicant is eligible to receive the benefit and the participant’s monthly
3 salary. Appeals from the eligibility decision shall follow the procedures under ss.
4 102.16 toi 102.26. If it is determined that an applicant is eligible, the department of
5 workforce development shall notify the department of employee trust funds and
6 shall certify the applicant’s monthly salary. If at the time of application for benefits
7 an applicant is still employed in any capacity by the employer in whose employ the
8 disabling injury occurred or disease was ‘contracted, that continued employment
9 shall not affect that applicant’s right to have his or her eligibility to receive those
10 benefits determined in proceedings before the diws*eﬂ—ef—heaﬁngsﬂand—appe&ls%the
: 11» department-of administration department of workforce development or the labor and
12 industry review commission or in proceedings in the courts. The department of
13 workforce development may promulgate rules needed to administer this paragraph.

ference: See s. 891.45 for provision as to presumption of e\r;zﬂoyment—-connected disease for certain municipal fire fighters,

feference: See also LIRC and ss. ETF 52.01 and HA 4.16, Wi. adm. code.

14 SECTION 2. 40.65 (2) (b) 3. of the statutes is amended to read:

15 40.65 (2) (b) 3. The department shall determine whether or not the applicant
16 is eligible for benefits under this section on the basis of the evidence in subd. 2. An
17 “applicant may appeal a determination under this subdivision to the divisien—of
18 department of workforce
19 development.

istory® 1981 c. 278; 1983 u. 9; 1983 a. 141 5. 20; 1983 a. 191 5. 6; 1983 a. 255; 1985 a. 332 5. 251 (1); 1987 a. 363; 1989 a. 240, 357; 1995 a. 27 5. 9130 (4); 1997 a. 3,
3B, 173, 237, 2007 a. 131; 2009 a. 28; 2015 a. 55; 2017 a. 12, 59,

ross—reference: See s. 891.45 for provision as to presumption jemployment—connected disease for certain municipal fire fighters.
ference: See also LIRC and ss. ETF 52.01 and HA 4.18, Wis. adm. code.

20 SECTION 3. 40.65 (2) (b) 4. of the statutes is amended to read:
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SECTION 3
1~ 4065(2) ()4 In hearing an appeal under subd. 3., the division-of hearings-and
2 appeals-in-the department-of administration department of workforce development

-3 shall follow the procedures under ss. 102.16 to 102.26.

81 c, 278; 1983 a, 9; 1983 a. 141 s. 20; 1983 a. 191 5. 6; 1983a 255; 1985 a. 332 5. 251 (l) 1987 a, 363; 1989 a. 240, 357; 1995 a. 27 5. 9130 (4); 1997 a, 3,
39, 173, 237;2007 a. 131; 2009 a, 28; 2015 a. 55; 2017 a. 12, 59,

eference: See also LIRC and ss. ETF 52.01 and HA 4,16, 5. adm, code.

SECTION 4. 102.01 (2) (ad) of the statutes is repealed.

/
SECTION 5. 102.01 (2) (ar) of the statutes is repealed.

4

5

6 ‘ SECTION 6. 102.01 (2) (dm) of the statutes is amended to read:

7 102.01 (2) (dm) “Order” means any decision, rule, regulation, direction,
8 requirement, or standard of the department er the divisien, or any other
9

determination arrived at or decision made by the department or-the-division.

75 ¢. 147 s5.7 1o 13, 54; 1975 ¢. 200; 1979 c. 89, 278; 1981 c. 92; 1983 a, 98, 189; 1985 a. 83; 1987 a. 179; 1989 a. 64; 1995 a. 27 ss. 3737 to 3741, 9130 (4);
9954 1 7 417; 1997 a. 3; 1999 a. 9, 14; 2001 a. 37; 2003 a. 139; 2007/A. 20; 2015 . 55, 180.

10 SECTION 7. 102.04 (2r) (b) of the statutés is amended to read:

11 102.04 (2r) (b) The franchisor has been found by the department erthe division
12 to have exercised a type or degree of control over the franchisee or the franchisee’s
13 employees that is not customarily exercised by a franchisor for the purpose of
14 protecting the franchisor’s trademarks and brand.

@WS c. 199; 1983 a. 98; 1989 a. 64; 1993 a, 112; 1997 a. 38; 1999 a. 9; 2001 a. 37; 2005 a. 172; 2007 a. 20; 2009 a. 206; 2015 a, 180, 203.

15 SECTION 8. 102.07 (8) (cY of the statutes is amended to read:

16 102.07 (8) (¢c) The division department may not admit in evidence any state or
17 federal law, regulation,-ex document granting operating authority, or license when
18 determining whether an independént contractor meets the conditions specified in

19 par. (b) 1. or 3.

1975 ¢. 147 s. 54 1975 ¢, 224; 1977 c. 29; 1979 c. 278; 1981 c. 325; 1983 a. 27, 98; 1985 a, 29, 83, 135; 1985 a. 150 5. 4; 1985 a, 176, 332; 1987 a, 63; 1989 a.
31, 64 3 1993d 16, 81, 112, 399; 1995 a, 24,77, 96, 117, 225, 281 289,417, 1997 a, 35, 38, 118 1999 a. 14 162 2001 a. 37; 2005 a. 96; 2007 a. 130; 2009 a. 28, 42 288;
2011 a1 23 2013 a, 20; 2015 a. 55, 180, 258, 334; 2017 a. 59.

++NOTE: /Note to edltor The comma before “or license” was 1nserted by 2015 Act
(along with other changes). Does/it belong? —

20 SEcTION 9. 102.11

) (am) 1. of the statutes is amended to read:

Blisce comfirm Hont Fais ponds
s &.f/\(,c:F (7 .
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102.11 (1) (am) 1. The employee is a member of a class of employees that does

the same type of work at the same locétion and, in the case of an employee in the
service of the state, is employed in the same office, department, independent agency,-
authority, institution, association, society, or other body in state government or, if the
department orthe division determines appropriate, in the same subunit of an office,
department, independent agency, authority, institution, association, society, or other

body in state government.

istory: } 1971 c. 148; 1973 c. 150; 1975 c. 147; 1977 c. 195; 1979 ¢, 278; 1981 c. 92; 1983 a. 98; 1985 a. 83; 1987 a. 179; 1989 a. 64; 1991 a. 85; 1993 a. 81, 492; 1995

H
a. 117; 1 a. 38, 253; 2001 a. 37, 107; 2005 a. 172; 2007 a. 185; 2009 a. 206; 2011 a. 123, 183, 257; 2013 a. 165; 2015 a. 55, 180; 2017 a. 364 5. 49.

o

SECTION 10. 102.12"f the statutes is amended to read:

@Qﬂi:: See also s, DWD 80.51, Wis. adm. code, -

9
10
11
12
13
14
15
16
17
18
19
20
21
22

23

102.12 Notice of injury, exception, laches. No claim for compensation may
be maintained unless, within 30 days aftér the occurrence of the injury or within 30
days after the employee knew or ought to have known the nature of his or her
disability and its relation to the employment, actual ndtice was received by the
employer or by an officer, manager or designated representative of an employer. If
no representative has been designated by posters placed in one or more conspicuous
places where notices to employees are customarily posted, then notice received by
any superior is sufficient. Absence of notice does not bar reéovery if it is found that
the employer was not misled by thaf absence. Regardless of whether notice was
received, if no payment of compensation, other than medical treatment or burial
expense, is made, and if no application is filed with the department within 2 years
after the date of the injury or death or the date the eniployee or his or her dependent
knew or ought to have known the nature of the disability and ité relation to the

employment, the right to compensation for the injury or death is barred, except that

‘the right to compensation is not barred if the employer knew or should have known,
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SECTION 10
1 within the 2-year period, that the employee had sustained the injury on which the
2 claim is based. Issuance of notice of a hearing on the motion of the department o=

3 the-division has the same effect for the purposes of this section as the filing of an

4 application. This section does not affect any claim barred under s. 102.17 (4).
@@@ 98 2015 2,55,

5 : SEcTION 11. 102.13 (1) (c{of the statutes is amended to read:

6 102.13 (1) (¢) So long as the employee, after a written request of the employer

7 or insurer that complies with par. (b), refuses to submit to or in any way obstructs

8 the examination, the employee’s right to begin or maintain any proceeding for the

9 collection of | compensation is suspended, except as provided in sub. (4). If the
10 employee refuses to submit to the examination after direction by the department;the
11 division; or an examiner, or in any way obstructs the examination, the employee’s
12 right to the weékly indemnity that accrues and becomes payable during the period
13 of that refusal or obstruction, is barred, except as provided in sub. (4).

e
istory: 1973 c. 272, 282; 1975 c. 147; 1977 ¢. 29; 1979 c. 102 5, 236 (3); 1979 c. 278; 1981 c. 92; 1983 a, 98, 279; 1985 a. 83; 1987 a. 179; 1989 a. 64, 359; 1991 a. 85;
993 a. 8111997 a. 38; 2003 a. 144; 2005 a. 172; 2011 a. 183; 2015 a. 55, 180.

e
14 SEcTION 12. 102.13 (1) (d) 2. of the statutes is amended to read:

15 102.13 (1) (d) 2. Any physician, chiropractor, psychologist, dentist, physician
16 assistant, advanced practice nurse prescriber, or podiatrist who attended a worker’s
17 compensation claimant for any condition or complaint reasonably related to the
18 condition for which the claimant élaims compensation may be required to testify

19 before the division department when the division department so directs.

istory: ™ V973 ¢. 272, 282;°'1975 c. 147; 1977 ¢. 29; 1979 ¢. 102 5. 236 (3); 1979 c. 278; 1981 c. 92; 1983 a. 98, 27Y; 1985 a. 83; 1987 a. 179; 1989 a. 64, 359; 1991 a. 85;
1993 a, 81,1997 a. 38; 2003 a. 144; 2005 a. 172; 2011 a. {83; 2015 a. 55, 180.

20 SEctiON 13. 102.13 (1) (d) 3‘./of the statutes is amended to read:
21 102.13 (1) (d) 3. Notwithstanding any statutory provisions except par. (e), any

22 physician, chiropractor, psychologist, dentist, physician assistant, advanced
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SECTION 13

practice nurse prescriber, or podiatrist attending a worker’s compensation claimant
for any condition or complaint reasonably related to the condition‘for which the
claimant claims compensation may furnish to the employee, employer, worker’s
compensation insurer, or departmént,—er»diﬁsien information and reports relative to

a compensation claim.

1973 c. 272, 282; 1975 c. 147; 1977 ¢. 29; 1979 c. 102 5. 236 (3); 1979 c. 278; 1981 c. 92; 1983 a. 98, 279; 1985 a. 83; 1987 4. 179; 1989a 64, 359; 1991 a. 85;
1993 a-8 ;1997a 38; 2003 a. 144; 2005 a. 172; 2011 a, 183; 2015 a. 55, 180.

SECTION 14. 102.13 (1) (f) of the statutes is amended to read:
102.13 (1) (f) If an employee claims compensation under s. 102.81 (1), the
department er-the-divisien may require the employee to submit to physical or

vocational examinations under this subsection.

ory: /1973 ¢, 272, 282; 1975 c. 147; 1977 c. 29; 1979 ¢, 102 5. 236 (3); 1979 c. 278; 1981 c. 92; 1983 a. 98, 279; 1985 4. 83; 1987 a. 179; 1989 a. 64, 359; 1991 a. 85;

15t
gg4/1997a 38; 2003 a. 144; 2005 a, 172; 2011 a. 183; 2015 a. 55, (80.

SECTION 15. 102.13 (2) (a)/()f the statutes is amended to read:

102.13 (2) (a) An employee who reports an injury alleged to be work-related
or files an application for hearing waives any physician-patient,
psychologist-patient, or chiropractor-patient privilege with respect to any condition
or complaint reasonably related to the condition for which the employee claims
compensation. Notwithstanding ss. 51.30 and 146.82 and any other law, any
physician, chiropractor, psychologist, dentist, podiatrist, physician assistant,
advanced practice nurse prescriber, hospital, or health care provider shall, withiﬁ a
reasonable time after written request by the employee, employer, worker’s
compensation insurer, or department, er-division; or its representative, provide that
person with any information or written material reasonably related to any injury for

which the employee claims compensation.

History? 1973 c. 272, 282; 1975 c. 147; 1977 ¢. 29; 1979 c. 102 5. 236 (3); 1979 c. 278; 1981 c. 92; 1983 a. 98, 279; 1985 a. 83; 1987 a. 179; 1989 a, 64, 359; 1991 a. 85;
993 a-B1; 1997 a. 38; 2003 a. 144; 2005 a. 172; 2011 a, 183; 2015 a. 55, 180.

SECTION 16. 102.13 (3)/<;f the statutes is amended to read:
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102.13 (3) If 2 or more physicians, chiropractors, psychologists, dentists,,or
podiatrists disagree as to the extent of an injured employee’s temporary disability,
the end of an employee’s healing period, an employee’s ability to return to work at
suitable available employment or the necessity for further treatment or for a
particular type of treatment, the department er—th&dwm&ea may appoint another
physician, chiropractor, psychologist, dentist, or podiatrist to examine the employee
and render an opinion as soon as possible. The department or-the-division shall
promptly notify the parties of this appointment. If the employee has not returned
to work, payment for temporary disability shall continue until the department erthe
division receives the opinion. The employer or its insurance carrier, or both, shall
pay for the examination and opinion. The employer or insurance carrier, or both,
shall receive appropriate credit for any oVerpaymént to the employee determined by

the department er-the-division after receipt of the opinion.

story?” 1973 c. 272, 282; 1975 c. 147; 1977 ¢, 29; 1979 c. 102 5, 236 (3); 1979 c. 278; 1981 c. 92; 1983 a. 98, 279; 1985 a. 83; 1987 a, 179; 1989 a. 64, 359; 1991 a. 85;

; 1997 a. 38; 2003 a. 144; 2005 a. 172; 2011 a. 183; 2015 . 55, 180.

SECTION 17. 102.13 (4) of the statutes is amended to read:

102.13 (4) The right of an employee to begin or maintain proceedings for the
collection of compensation and to receive weekly indemnities that accrue and become
payable shall not be suspended or barred under sub. (1) when an employee refuses
to submit to a physical examination, upon the request of the employer or worker’s
compensation insurer or at the direction of the department;the-division; or an
examiner, that would require the employee to travel a distance of 100 miles or ‘more
from his or her place of residence, unless the employee has claimed compensation for
treatment from a practitioner whose office is located 100 miles or more from the
employee’s place of residence or the department;-division; or examiner determines

that any other circumstances warrant the examination. If the employee has claimed
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1 compensation for treatment from a practitioner whose office is located 100 miles or
2 more from the employee’s place of residence, the employer or insurer may request,
3 or the department;the division; or an examiner may direct, the employee to submit
4 to a physical examination in the area where the employee’s treatment practitioner
5 is located.
/‘msmjwi)n c. 272,282, 1975 ¢, 147; 1977 ¢. 29; 1979 ¢, 102 5. 236 (3); 1979 c. 278; 1981 ¢. 92; 1083 a4, U8, 279; 1985 a. 83; 1087 a. 1%9; 1989 a. 64, 359; 1991 a. 85; A
Q9’93g. 5 1997 a, 38; 2003 a. 144; 2005 a. 172; 2011 4. 183; 2015 a. 55, 180.
6 SEcTION 18. 102.13 (5) of the statutes is amended to read:
7 102.13 (8) The department orthe-division may refuse to receive testimony as
8 to conditions determined from an autopsy if it appears that the party offering the
9 testimony had procured the autopsy and had failed to make reasonable effort to
10 notify at least one party in adverse interest or the department or the division at least
11 12 hours before the autopsy of the time and place at which the autopsy would be
12 performed, or that the autopsy was performed by or at the direction of the coroner
13 or medical examiner or at the direction of the district attorney for purposes not

14 authorized under ch. 979. The department er-the-division may withhold findings
15 until an autopsy is held in accordance with its directions.

istori?ﬁ;. 272, 282; 1975 ¢, 147; 1977 ¢. 29; 1979 c. 102 5. 236 (3); 1979 c. 278; 1981 c. 92; 1983 a. 98, 279; 1985 a. 83; 1987 a. 179; 1989 a. 64, 359; 1991 a. 85;
9939‘ 997 a. 38; 2003 a. 144; 2005 a, 172; 2011 a. 183; 2015 a. 55, 80,

16 SECTION 19. 102.14 (title) of the statutes is amended to read:
17 102.14 (title) Jurisdiction of department and divisien; advisory

18 ecommittee council.

Cmsfdr'y: Y075 c. 147 . 54; 1979 c. 278; 2015 a. 55.

19 SECTION 20. 102.14 (1) of the statutes is amended to read:
20 102.14 (1) Except as otherwise provided, this chapter shall be administered by
21 the department and the division.

i
w 1975 c. 147 5, 54; 1979 c. 278; 2015 a, 55.

22 SEcTION 21. 102.14 (2) of the statutes is amended to read:
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1 102.14 (2) The council on worker’s compensation shall advise the department
2 and-the-division in carrying out the purposes of this chapter, shall submit its
3 recommendations with respect to amendments to this chapter to each regular
4 session of the legislature, and shall report its views upon any pending bill relating
5 to this chapter to the prbper legislative committee. At the request of the chairpersons
6 of the senate and éssembly committees on laboi‘, the department shall schedule a
7 meeting of the council with the members of the senate and assembly committees on
8 labor to review and discuss matters of legislative concern arising under this chapter.
9 SECTION 22. 102.15 (1) of the statutes is amended to read:
10 102.15 (1) Subject to this chapter, the divisien department may adeptits own

11 promulgate rules of procedure and-may-change the samefrom-time-to-time.

@: 1977 c. 418; 1989 a. 64; 2015 a. 55.
@;@ See also ch. DWD 80, Wis. adm. code.,

12 — SECTION 23. 102.15 (2) of the statutes is amended to read:
13 102.15 (2) The divisien department may provide by rule the conditions under.
14 which transcripts of testimony and proceedings shall be furnished.

CW c. 9/1/989 a. 64; 2015 a. 55.
< \/

ross—mffi’rfi/i@ See also ch. DWD 80, Wis, adm, code.

15 SECTION 24. 102.16 (1) of the statutes is repealed and recreated to read:

16 102.16 (1) Any controversy concerning compensation or a violation of sub. (3),/
17 including a controversy in which the sfate may be a party, shall be submitted to the
18 department in the manner and with the effect provided in this chapter. Every
19 compromise of any claim for compensation may be reviewed and set aside, modified,
20 or confirmed by the department within one year after the date on which the
21 compromise is filed with the department, the date on which an award has been

22 entered based on the compromise, or the date on which an application for the
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SECTION 24
department to take any of those actions is filed with the department. Unless the
word “compromise” appears in a stipulation of settlement, the settlement shall not
be considered a compromise, and fﬁrther claim is not barred except as provided in
s. 102.17 (4{regardless of whether an award is made. The employer, insurer or
dependent under s. 102.51 (5) shall have equal rights with the employee to have a

compromise or any other stipulation of settlement reviewed under this subsection.

Upon petition filed with the department under this subsection, the department may

set aside the award or otherwise determine the rights of the parties.

«+*NOTE: Please review this. This attempts to return to the pre-2015 Act 55
version of this subsection with the language cleanups.

SECTION 25. 102.16 (1m) (a) of the statutes is amended to read:

102.16 (1m) (a) If an insurer or self-insured employer concedes by compromise
under sub. ‘(1) or stipulatioh under s. 102.18 (1) (a) that the insurer or self-insured
smployer is liable under this chapter for any health services proyidéd to an injured
employee by a health service provider, but disputes the reasonableness of the fee
charged by the health service provider, the department or-the-division may include
in its order confirming the compromise or stipulation a determination made by the
department under sub. (2) as to the reasonableness of the fee or, if such a
determination has not yet been made, the depai‘tment oer-the-division may notify, or
direct the insurer or self-insured employer to notify, the health service provider
under sub. (2) (b) that the reasonableness of the fee is in dispute. The department
er-the-division shall deny payment of a health service fee that the department
determines under sub. (2) to be unreasonable. A health service provider and an
insurer or self-insured employer that.are parties to a fee dispute under this

paragfaph are bound by the department’s determination under sub. (2) on the
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reasonableness of the disputed fee, unless that determination is set aside, reversed,
or modified by the department under sub. (2) (f) or is set aside on Judicial review as

provided in sub. (2) (f).

story; 1975 c. 147, 200; 1977 c. 195; 1981 c. 92, 314; 1983 a. 98; 1985 a. 83; 1989 a. 64; 1991 a. 85; 1993 a. 81; 1995 a. 117; 1997 a. 38; 1999 a. 14, 185; 2001 a. 37;
a-144; 2005 a. 172; 2007 a, 185; 2009 a, 206; 2011 a. 183; 2015 a. 55; 2017 a. 366.

SECTION 26. 102.16 (1m) (b)/())f the statutes is amended to read:

102.16 (1m) (b) If an insurer or self-insured employer concedes by compromise
under sub. (1) or stipulation under s. 102.18 (1) (a) that the insurer or self-insured
employer is liable under this chapter for any treatment provided to an injured
employee by a health service provider, but disputes the necessity of the treatment,
the department or-the-division may include in its order confirming the compromise
or stipulation a‘determination made by the deparf/ment under sub. (2m) as to the
necessity of the treatment or, if such a determination has not yet been made, the
department er-the-division may notify, or direct the insurer or self-insured employer
to notify, the health service provider under sub. (2m) (b) that the necessity of the
treatment is in dispute. Before determining under sub. (2m) the necessity of
treatment provided to an injured employee, the department may, but is not required
to, obtain the opinion of an expert selected by the department who is qualified as
provided in sub. (2m) (c¢). The standards promulgated under sub. (2m) (g) shall be
applied by an expert and by the department in rendering an opinion as to, and in
determining, necessity of treatment under this paragraph. In cases in which no
standards promulgated under sub. (2m) (g) apply, the department shall find the facts
regarding necessity of treatment. The department er—thedivisien shall deny
payment for any treatment that the department determines under sub. (2m) to be
unnecessary. A health service provider and an insurer or self-insured employer that

are parties to a dispute under this paragraph over the necessity of treatment are
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bound by the department’s determination under sub. (2m) on the necessity of the
disputed treatment, unless that determination is set aside, reversed, or modified by

the department under sub. (2m) (e) or is set aside on judicial review as provided in

sub. (2m) (e). ‘

story?~71975 c. 147, 200; 1977 c. 195; 1981 c. 92, 314; 1983 a. 98; 1985 a. 83; 1989 a. 64; 1991 a. 85; 1993 a. 81; 1995 a. 117; 1997 a. 38; 1999 a. 14, 185; 2001 a. 37;

I
2003 a. 14472005 a. 172; 2007 a. 185; 2009 a. 206; 2011 a. 183; 2015 a. 55; 2017 a. 366.

O

o

10
11
12
13
14
15
16
17
18
19
20
21
22

23

SECTION 27. 102.16 (1m) (c) of the statutes is amended to read:

1102.16 (1m) (¢) If an insurer or self-insured employer concedes by compromise
under sub. (1) or stipulation under s. 102.18 (1) (a) that the insurer or self-insured
employer is liable under this chapter for the cost of a prescription drug dispensed
under s. 102.425 (2) for outpatient use by an injured employee, but disputes the
reasonableness of the amount charged for the prescription drug, the department ez
the-division may include in its order confirming the compromise or stipulation a
determination made by the department under s. 102.425 (4m) as to the

reasonableness of the prescription drug charge or, if such a determination has not

* yet been made, the department or the-division may notify, or direct the insurer or

self-insured employer to notify, the pharmacist or bractitioner dispensing the
prescription drug under s. 102.425 (4m) (b) that the reasonableness of the
prescription drug charge is in dispute. The department erthe-division shall deny
payment of a prescription drug charge that the department determines under s.
102.425 (4m) to be unreasonable. A.pharmacist or practitioner and an insurer or
self-insured employer that are parties to a dispute under this paragraph over the
reasonableness of a prescription drug charge are bound by the department’s
determination under s. 102.425 (4m) on the reasonableness of the disputed

prescription drug charge, unless that determination is set aside, reversed, or
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1 modified by the department under s. 102.425 (4m) (e) or is set aside on judicial review

2 as provided in s. 102.425 (4m) (e).

History? 5 ¢. 147, 200; 1977 c. 195; 1981 c. 92, 314; 1983 a. 98; 1985 a, 83; 1989 a. 64; 1991 a. 85; 1993 a, 81; 1995 a. 117; 1997 a. 38; 1999 a. 14, 185; 2001 a. 37,
2003 a, 3 2005 a. 172; 2007 a. 185; 2009 a. 206; 2011 a, 183; 2015 a. 55; 2017 a. 366.

3 SECTION 28. 102.16 (2) (a)/of the statutes is amended to read:
4 102.16 (2) (a) Except as provided in this paragraph, the department has
5 jurisdiction under this subsection, thedep&ﬁmentﬂaﬁd—th&d&ws&eﬂ—hweﬂﬁﬂsdieuen
6 under sub. (1m) (a), and the-division-hasjurisdietionunder s. 102.17 to resolve a
7 dispute between a health service provider and an insurer or self-insured employer
8 over the reasonableness of a fee charged by the health service provider for health
9 services provided to an injured employee who claims benefits under this chapter. A
10 health service provider may not submit a fee dispute to the department under this
11 subsection before all treatment by the health service provider of the employee’s
12 injury has ended if the amount in controversy, whether based on a single charge or
13 ‘a combination of charges for one or more days of service, is less than $25. After all
14 treatment by a health service provider of an employee’s injury has ended, the health
15 service provider may submit any fee dispute to the department, regardless of the
16 amount in controversy. The department shall deny payment of a health service fee
17 that the department determines under this subsection to be unreasonable.
O 0 s S T 5 9 5 75 4
18 SECTION 29. 102.16 (2) (b) of the statutes is amended to read:
19 102.16 (2) (b) An. insurer or self-insured employer that disputes the
20 reasonableness of a fee charged by a health service provider or the department or the

21 division under sub. (1m) (a) or s. 102.18 (1) (bg) 1. shall provide reasonable written
22 notice to the health service provider that the fee is being disputed. After receiving

23 reasonable written notice under this paragraph or under sub. (1m) (a) or s. 102.18



1
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(1) (bg) 1. that a‘health service fee is being disputed, a health service provider may
not collect the disputed fee from, or bring an action for collection of the disputed fee

against, the employee who received the services for which the fee was charged.

History: 75 c. 147, 2005 1977 ¢. 195; 1981 ¢. 92, 314; 1983 a, 98; 1985 a. 83; 1989 a, 64; 1991 a, 85; 1993 a, 81; 1995 a. 117; 1997 a, 38; 1999 a. 14, 185; 2001 a. 37;
2003 a. [44; 2605 a. 172; 2007 a. 185; 2009 a. 206; 2011 a. [83; 2015 a. 55; 2017 a. 366.

4
5
6

10
11
12
13
14
15
16
17
18

19
20
21
22

23

SEcCTION 30. 102.16 (2m) (a)/(;f the statutes is amended to read:

102.16 (2m) (a) Except as provided in this paragraph, the department has

Jjurisdiction under this subsection, the-department-and the-division-have jurisdietion
under sub. (1m) (b), and the-division-has jurisdiction-under s. 102.17 to resolve a

dispute between a health service provider and an insurer or self-insured employer
over the necessity of treatment provided for an injured employee who claims benefits
under this chapter. A health service provider may not submit a dispute over
necessity of treatment to the department under this subsection before all treatment
by the heaith service provider of the employee’s injury has ended if the amount in
controversy, whether based on a single charge or a combination of charges for one or
more days of service, is less than $25. After all treatment by a health service provider
of an employee’s injury has ended, the health service provider may submit any
dispute over necessity of treatment to the department, regardless of the amount in
contfoversy. The department shall deny payment for any treatment that the

department determines under this subsection to be unnecessary.

-

3?9/75 c. 147, 200; 1977 ¢. 195; 1981 ¢. Y2, 314; 1983 a. 98; 1985 a. 83; 1989 a. 64; 1991 a. 85; 1993 a, 81; 1995 a. 117; 1997 a. 38; 1999 a. 14, 185; 2001 a. 37;

istol
2003 2./

3 2005 a, 172; 2007 a. 185; 2009 a. 206; 2011 4. 183; 2015 a. 5577 a. 360.

SECTION 31. 102.16 (2m) (b} of the statutes is amended to read:

102.416 (2m) (b) An insurer or self-insured employer that disputes the
necessity of treatment provided by a health service provider or the department or-the
division under sub. (1m) (b) or s. 102.18 (1) (bg) 2. shall provide reasonable written

notice to the health service provider that the necessity of that treatment is being
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1 disputed. After receiving reasonable written notice under this paragraph or under
2 sub. (Im) (b) or s. 102.18 (1) (bg) 2. that the necessity of treatment is being disputed,
3 a health service provider may not collect a fee for that disputed treatment from, or
4 bring an action for collection of the fee for that disputed treatment against, the
5 employee who received the treatment.
L R e B S R 2
6 SECTION 32. 102.16 (4) of the statutes is amended to read:
7 102.16 (4) The department-and the-divdsion-have has jurisdiction to pass on any
8 question arising out of sub. (3) and to order the employer to reimburse an employee
9 or other person for any sum deducted from wages or paid by him or her in violation
10  of that subsection. In addition to the penalty provided in s. 102.85 (1), any employer
11 violating sub. (3) shall be liable to an injured employee for the reasonable value of
12 the necessary services rendered to that employee under any arrangement made in
13 violation of sub. (3) without regard to that employee’s actual disbursements for those
14 services.
T L i B S T SRS T g 66 9.5 90 1 5 T 9 7
15 SECTION 33. 102.17 (1) (a) 1. of the statutes is amended to read:
16 102.17 (1) (a) 1. Upon the filing with the department by any party in interest
17 of any application in writing stating the general nature of any claim as to which any
18 dispute or controversy may have arisen, the department shall mail a copy of the
-19 application to all other parties in interest, and the insurance carrier shall be

20 considered a party in interest. The department er—the-divisien may bring in

21 additional parties by service of a copy of the application.

istory: 1971 ¢, 148; 1971 c. 213 5. 5; 1973 c. 150, 282; Sup. Ct. Order, 67 Wis, 2d 585, 774 (1975); 1975 c. 147 ss. 20, 54; 1975 c. 199, 200; 1977 c. 29, 195, 273; 1979
c. 278; 1981 c. 92, 3]14; 1981¢.317s. 2202; 1981 c. 380; 1981 ¢, 391 s, 211; 1985 a, 83; 1989 a. 64, 139, 359; 1991 a, 85; 1993 a, 81, 492; 1995 a. 27, {17; 1997 a, 38, 191,
237; 1999 a. 9; 200f a. 37; 2003 a. 144; 2005 a, 172; 2007 a. 185; 2009 a. 18] 206; 2011 a. 183; 2013 a. 36; 2015 a, 55, 180; 5. 35.17 correction in (1) (d) 2.

Cross—reference: See also ch. DWD 80, Wis. adm. code.

22 SECTION 34. 102.17 (1) (a) 2. of the statutes is amended to read:
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1 102.17 (1) (a) 2. Subject to subd. 3., the division department shall cause notice
2 of hearing on the application to be given to each interested party by service of that
3 notice on the interested party personally or by mailing a copy of that notice to the
4 interested party’s last-known address at least 10 days before the hearing. If a party
5 in interest is located without this state, and has no post-office address within this
6 state, the copy of the application and copies of all notices shall be filed with the
7 department of financial institutions and shall also be sent by registered or certified
8 mail to the last-known post-office address of the party. Such filing and mailing shall
9 constitute sufficient service, with the same effect as if served upon a party located

10 within this state.

iStoryr—~1 lg’l’ifii 1971 c. 213 5. 5; 1973 c. 150, 282; Sup. Ct. Order, 67 Wis, 2d 585, 774 (1975); 1975 c. 147 ss, 20, 54; 1975 c. 199, 200; 1977 c. 29, 195, 273; 1979
€. 278; 1981 ¢. 92, 314; 1981 c. 317 s. 2202; 1981 c. 380 1981 c. 391 5. 211; 1985 a. 83; 1989 a. 64, 139, 359; 1991 a. 85; 1993 a. 81, 492; 1995 a. 27, 117, 1967 a, 38,191,
237; 1999 a.9;2 01 a. 37; 2003 a. 144; 2005 a. 172; 2007 . 185; 2009 a. 180, 206; 2011 a. 183; 2013 a. 36; 2015 a. 55, 180; s. 35.17 correction in (1) (d) 2.

Cross~referefice: See also ch. DWD 80, Wis. adm. code.

11 SECTION 35. 102.17 (1) (a) 3. of the statutes is amended to read:

12 102.17 (1) (a) 3. If a party in interest claims that the employer or insurer has
13 - acted with malice or bad faith as described in s. 102.18 (1) (b) 3. or (bp), that party
14 shall provide written notice stating with reasonable specificity the basis for the claim

15 to the employer, the insurer, and the department, and-the division before the division

16 department schedules a hearing on the claim of malice or bad faith.

971 5,488; 1971 c. 213 s. 5; 1973 c. 150, 282; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 147 ss. 20, 54; 1975 c. 199, 200; 1977 c. 29, 195, 273; 1979
o 278 19810 92, 314+-1981 c. 317 s, 2202 1981 c. 380; 1981 ¢, 391 5. 211; 1985 a. 83; 1989 a, 64, 139, 359; 1991 a. 85; 1993 a. 81, 492; 1995 a. 27, 117; 1997 . 38 191,
237, 1999 a, 9; 2004 a, 37 2003 a. 144; 2005 a. 172; 2007 a. 185; 2009 a. 180 206; 2011 a. 183; 2013 a. 36; 2015 a. 55, 180; s. 35. 17 correction in (€3] (d)2

Cross~referpfice: See also ch, DWD 80, Wis. adm. code.

17 SEcCTION 36. 102.17 (1) (a) 4. of the statutes is amended to read:
18 | 102.17"(1) (a) 4. The hearing may be adjourned in the discretion of the division

19 department, and hearings may be held at such places as the divisien department

20 designates, within or without the state. The divisien department may also arrange
21 to have hearings held by the commission, officer, or tribunal having authority to hear

22 cases arising under the worker’s compensation law of any other state, of the District
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1 of Columbia, or of any territory of the United States, with the testimony and
2 proceedings at any such hearing to be reported to the division department and to be
3 made part of the record in the case. Any evidence so taken shall be subject to rebuttal

4 upon final hearing before the division department.

istory:  1%71-¢:148; 1971 c. 213 s, 5; 1973 c. 150, 282; Sup Ct, Order, 67 Wis. 2d585 774 (1975); 1975 c. 147 ss. 20, 54; 1975 c. 199, 200; 1977 c. 29, 195, 273; 1979
c. 278; 1981 c. 92, 314; 1981 c. 317 5. 2202 1981 c. 180 1981 ¢. 391 5. 211; 1985 a. 83; 1989 a. 64, 139, 359; 1991 a. 85; 1993 a. 81,492; 1995 a. 27, 117; 1997 a. 38, 191,
237; 1999 a. 9; 2001 a. 37; 2003 a. 144; 2005 a. 172; 2007 a. {85; 2009 a. 180 206; 2011 a. 183; 2013 a. 36; 2015 a. 55, 180; s. 35.17 correction in (1) (d) 2.

5 S Sszés'lo‘ilgl)vw%g; Wlif)mél T'Ye (1) (b)/of the statutes is amended to read:

6 102.17 (1) () In any dispute or controversy pending before the divisien

7 aepartment, the division department may direct the parties to appear before an

8 examiner for a conference to consider the clarification of issues, the joining of

9 additional parties, the necessity or desirability of amendments to the pleadings, the
10 obtaining of admissions of fact or of documents, records, reports, and bills that may
11 avoid unnecessary proof, and such other matters as may aid in disposition of the
12 dispute or controversy. After that conference the division department may issue an
13 order requiring disclosure or exchange of any information or written material that

14 the division department considers material to the timely and orderly disposition of
15 the dispute or controversy. If a 'party fails to disclose or exchange that information

16 within the time stated in the order, the divisien department may issue an order

17 dismissing the claim without prejudice or excluding evidence or testimony relating
18 to the information or written material. The divisien department shall provide each
19 party with a copy of any order issued under this paragraph.

148, 1971 ¢, 213 s, §; 1973 c. 150, 282; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 147 ss, 20, 54; 1975 c. 199, 200; 1977 c. 29, 195, 273; 1979
7218, I98I c. 92,314, 1981c.317s. 2202 1981 c. 380 1681 c. 391 5. 211; 1985 a. 83; 1989 . 64, 139, 359; 1991 a. 85; 1993 a. 81,492; 1995 a. 27, 117, 1997 4. 38 191,
237 1999 4, 9; 2001 a. 37; 2003 a. 144; 2005 a. 172; 2007 a. 185; 2009 a, 180 206; 2011 a. 183; 2013 4. 36; 2015 a. 55, 180; s. 35, 17 corvection in m 2.

ce: See also ch, DWD 80, Wis. adm. code.

20 SECTION 38. 102.17 (1) (¢) 1. of the statutes is amended to read:
21 102.17 (1) (¢) 1. Any party shall have the right to be present at any hearing,

- 22 in person or by attorney or any other agent, and to present such testimony as may



)
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1 be pertinent to the controversy before thé divisien department. No person, firm, or
2 corporation, other than an attorney at law who is licensed to practice law in the state,
3 may appear on behalf of any party in interest before the division department or any
4 member or employee of the division department assigned to conduct any hearing,
5 investigation, or inquiry relative to a claim for compensation or benefits under this
6 chapter, unless the person is 18 years of age or older, does not have an arrest or
7 conviction record, subject to ss. 111.321, 111.322 and 111.335, is otherwise qualified,
‘8 and has obfained from the @ department a license with authorization to
9 appear in matters or proceedings before the divisien department. Except as provided
10 under pars. (cm), (cr), and (ct), the license shall be issued by the department under
11 rules promulgated by the department. The department shall maintain in its office
12 a current list of persons to whom licenses have been issued.

P{story 974-c. 148; 1971 c. 213 5. 5; 1973 c. 150, 282; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c, 147 ss. 20, 54; 1975 ¢, 199, 200; 1977 c. 29, 195, 273; 1979
78; 1981%¢.92, 314; 1981 c. 317 s. 2202 1981 c. 380 1981 c. 3915, 211, 1985 a, 83; 1989a 64, 139, 359; 1991 a. 85; 1993 a. 81, 492; 19953 27, 117; 1997a 38,191,
237, 1999a ; 2001 a. 37; 2003 a. 144; 2005 a. 172; 2007d 185; 2009 a. 180 206; 2011 a. 183; 2013 a. 36 2015 a. 55, 180; s. 35.17 correction in (1) (d)2

reference: See also ch. DWD 80, Wis, adm. code.

13 SECTION 39. 102.17 (1) (d) I. of the statutes is amended to read:

14 102.17 (1) (d) 1. The contents of certified medical and surgiéal repdrts by
15 physicians, podiatrists, surgeons, dentists, psychologists, physician assistants,
16 -+ advanced practice nurse prescribers, and chiropractors licensed in and practicing in
17 ‘this state, and of certified reports by experts concerning loss of earning capacity
18  unders. 102.44 (2) and (3), presented by a party for compensation constitute prima
19 facie evidence as to the matter contained in those reports, subject to any rules and
20 limitations the division department prescribes. Certified reports of physicians,
21 podiatrists, surgeons, dentists, psychologists, physician assistants, advancéd
22 practice nurse prescribers, and chiropractors, wherever licensed and practicing, who

23 have examined or treated the claimant, and of experts, if the practitioner or expert
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1 consents to being subjected to cross-examination, also constitute prima facie
2 evidence as to the matter contained in those reports. Certified reports of physicians,
3 ‘podiatrists, surgeons, psychologists, and chiropractors are admissible as evidence of
4 the diagnosis, necessity of the treatment, and cause and extent of the disability.
5 Certified reports by doctors of dentistry, physician assistants, and advanced. practice
6 nurse prescribers are admissible as evidence of the diagnosis and necessity of
7 tréatment but not of the cause and extent of disability. Any physician, podiatrist,
8 surgéon, dentist, psychologist, chiropractor, physician assistant, advanced practice
9 : nursé prescriber, or expert who knowingly makes a false statement of fact or opinion
10 in a certified report may be fined or imprisoned, or both, under s. 943.395.

reference: See also ch. DWD 80, Wis. adm. cod

11— SECTION 40. 102.17 @) (d)g of the statutes is amended to read:
12 102.17 (1) (d) 2. The record of a hospital or sanatorium in this state that is

13 satisfactory to the division department, established by certificate, affidavit, or

14 testimony of the supervising officer of the hospital or sanatorium, any other person
15 having charge of the record, or a physician, podiatrist, surgeon, dentist, psychologist,
16 physician assistant, advanced practice nurse prescriber, or chiropractor to be the
17 record of the patient in question, and made in thAe fegular course of examination or
18 treatment of the patient, constitutes prima facie evidence as to the matter contained
19 in the record, to the extent that the record is otherwise competent and relevant.

-148; 1971 ¢, 213 s, 5; 1973 c. 150, 282; Sup. Ct. Order, 67 Wis, 2d 585, 774 (1975); 1975 c. 147 ss. 20, 54; 1975 c. 199, 200; 1977 ¢. 29, 195, 273; 1979
.278 l98! c.192, 314; {981¢.317s. 2202 1981 c. ?80 1981 c. 391 5. 2101; 1985 a. 83; 1989 . 64, 139, 359; 1991 a. 85; 1993 a, 81, 492; 1995s. 27, 117; 1997 a. 38, (91,
37; 1999 a. 932001 a. 37; 2003 4. 144; 2005 a. 172; 2007 a. 185; 2009 a. 180 206; 2011 a, 183; 2013 a. 36; 2015 a. 55, I8[) 5. 35.17 comection in (])(d)2

Cross—réference: See also ch. DWD 80, Wis, adm, code.

20 SECTION 41. 102.17 (1) (d) 3\/of the statutes is amended to read:

21 102.17 (1) (d) 3. The division department may, by rule, establish the

22 qualifications of and the form used for certified reports submitted by experts who
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1 provide information concerning loss of earning capacity under s. 102.44 (2) and (3).
The division department may not admit into evidence a certified report of a
practitioner or other expert or a record of a hospital or sanatorium that was not filed
with the divisien department and all parties in interest at least 15 days before the

- date of the hearing, unless the division department is satisfied that there is good

(=2 T &1 B I

cause for the failure to file the report.
e

istory: c. 148; 1971 c. 213 s. 5; 1973 ¢. 150, 282; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 147 ss. 20, 54; 1975 c. 199, 200; 1977 c. 29, 195, 273; 1979
c/278; 1981 c. 92, 314; 1981 c. 317 s, 2202; 1981 c. 380 1981 ¢, 391 s, 211; 1985 a, 83; 1989 a. 64, 139, 359; 1991 a. 85; 1993 a, 81, 492; 1995 a. 27, 117; 1997 a, 38 191,
fa.37; 2003 a. [44; 2005 a. £72; 2007 a, 185; 2009 a. 180 206, 2011 a. 183; 2013 a. 36 2015 a. 55, I80 5. 35.17 correction in (l) dy2.

rence: See also ch. DWD 80, Wis. adm. code.

7 SECTION 42. 102.17 (1) (d) 4. of the statutes is amended to read:

8 102.17 (1) (d) 4. A report or record described in subd. 1., 2., or 3. that is admitted

9 or received into evidence by the division department constitutes substantial
10 evidence under s. 102.23 (6) as to the matter contained in the report or record.

y: 1 ~148; 1971 ¢. 213 8, 5; 1973 ¢, 150, 282; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 147 ss. 20, 54; 1975 c. 199, 200; 1977 ¢. 29, 195, 273; 1979
c. 278; 1981 ¢. 92,314; 1981 c. 317 s, 2202; 1981 c. 380; 1981 c. 391 5. 211; 1985 a. 83; 1989 a. 64, 139, 359; 1991 a. 85; 1993 a. 81, 492; 1995 a. 27, [17; 1997 a. 38, 191,
237, 1999 a. 9; 200} a, 37; 2003 a. 144; 2005 a. 172; 2007 a. 185; 2009 a. 180 206; 2011 a. 183; 2013 a. 36; 2OISa 55, 180; 5. 35.17 correction in (1) (d)2

eferencé: See also ch. DWD 80, Wis. adm. code.

11 SECTION 43. 102.17 (1) (e) of the statutes is amended to read:

12 102.17 (1) (e) Thedivision deparfment may, with or without notice to any party,
13 cause testimony to be taken, an inspection of the premises where the injury occurred
14 to Be made, or the time books and payrolls of the employer to be examined by any
15 examiner, and may direct any employee claiming compensation to be examined by
16 a physician, chiropractor, psychologist, déntist, or podiatrist. The testimony so
17 taken, and the results of any such inspection or examination, shall be reported to the

18 divisien department for its consideration upon final hearing. All ex parte testimony
19 taken by the division department shall be reduced to writing, and any party shall

20 have opportunity to rebut that testimony on final hearing.

: . 148; 1971 ¢, 213 5. 5; 1973 c. 150, 282; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 147 ss. 20, 54; 1975 c. 199, 200; 1977 ¢. 29, 195, 273; 1979
. 278; 1981 ¢.'Y2, 314 1981 ¢c.317s. 2202 1981 c. 380; 1981 c. 391 s. 211; 1985 a. 83; 1989 a, 64, 139, 359; 1991 a. 85; 1993 a. 81, 492; 1995'a. 27, 117; 1997 a. 38, 191,
237 1999 a, 9; 3001 a. 37; 2003 a. 144; 2005 a. 172; 2007a 185; 2009 a. 180 206; 2011 a. 183; 2013 a. 36; 2015 a. 55, 180 5. 35.17 corection in (1) (d)2.

Cross—refepénce: See also ch. DWD 80, Wis. adm. code.
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SECTION 44. 102.17 (1) (f) 1. of the statutes is amended to read:

102.17 (1) (f) 1. Beyond reach of the subpoena of the division department.

ory: €. 148; 1971 c. 213 5. 5; 1973 c. 150, 282; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 147 ss. 20, 54; 1975 c. 199, 200; 1977 c. 29, 195, 273; 1979
278 1981 ¢. 92, 314; 1981 c. 317 5. 2202 1981 c. 380 1981 c, 391 s, 211; 1985 a. 83; 1989 a, 64, 139, 359; 1991 a. 85; 1993 a. 81, 492; 1995 a, 27, 117; 1997 a. 38, 191,
237 1999 a, 9 001 a. 37; 2003 a. 144; 2005 a. 172; 2007 a. 185; 2009 a. 180 206; 2011 a, 183; 2013 a, 36; 2015 a. 55, 180 5. 35.17 correction in (03] (d)2

vence: See also ch, DWD 80, Wis. adm, code.

SECTION 45. 102.17 (1) (g of the statutes is amended to read:

102.17 (1) (g) Whenever the testimony presented at any hearing indicates a
dispute or creates a doubt as to the extent or cause of disability or death, the-division
department may direct that the injured employee be examined, that an autopsy be
performed, or that an opinion be obtained without examination or autopsy, by or from
an impartial, competent physician, chiropractor, dentist, psychologist or podiatrist
designated by the divisien department who is not under contract with or regularly
employed by a compensation insurance carrier or self-insured employer. The
expense of the examination, autopsy, or opinion shall be paid by the employer or, if
the employee claims compensation under s. 102.81, from the uninsured employers
fund. The report of the examination, autopsy, or opinion shall be transmitted in
writing to the division department and a copy of the report shall be furnished by the
division department to each party, who shall have an opportunity to rebut the report

on further hearing.

is ory 7148; 1971 c. 213 5, 5; 1973 c. 150, 282; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 147 ss. 20, 54; 1975 c. 199, 200; 1977 c. 29, 195, 273; 1979
. 278; 1981 c, 93, 314; 1981 c. 317 s. 2202 1981 c. 380 1981 ¢. 391 s. 211; 1985 a. 83; 1989 a. 64, 139, 359; 1991 a. 85; 1993 a. 81, 492; 1995 'a. 27,117; 1997 a, 38 191,
237; 1999 a. 9; 2001 a. 37; 2003 4, 144; 2005 a. 172; 20074 185; 2009:70 206; 201! a. 183; 20134 36; 2015 a. 55, 180; 5. 35.17 correction in (1) (d)2

Cross—reference: See also ch. DWD 80, Wis. adm. code.

SECTION 46. 102.17 (1) (h) of the statutes is amended to read:

102.17 (1) (h) The contents of certified reports of investigation made by
industrial safety specialists who are employed, contracted, or otherwise secured by
the department erthe-division and ‘vtrho are available for cross-examination, if
served upon the parties 15 days prior to hearing, shall constitute prima facie

evidence as to matter contained in those reports. A report described in this
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1 paragraph that is admitted or received into evidence by the divisien department
2 constitutes substantial evidence under s. 102.23 (6) as to the matter contained in the

3 report.

£.148; 1971 c. 213 5. 5; 1973 c. 150, 282; Sup. CL. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 147 ss. 20, 54; 1975 c. 199, 200; 1977 c. 29, 195, 273; 1979
,314; 1981 c. 317 s. 2202 1981 c. 380 1981 c. 391 s, 211; 1985 a, 83; 19893 64, 139, 359; 1991 a. 85; 1993a 81, 492; 1995 a, 27, 117; 1997 a. 38 191,
01 a. 37; 2003 a. 144; 2005 a. 172, 2007a 185; 2009 a. 180 206; 2011 a, 183; 2013 2. 36; 20153 55, 180; s, 35, 17 correction in (1) (d)2

Cross—refevénce: See also ch. DWD 80, Wis. adm, code.

4 SECTION 47. 102.17 (2) of the statutes is amended to read

5 102.17 (2) If the division department has reason to believe that the payment

6 of compensation has not been made, the division department may on its own motion

7 give notice to the parties, in the manner provided for the service of an application,

8 of a time ahd place when a hearing will be held for the purpose of determining the

9 facts. The notice shall contain a statement of the matter to be considered. All
10 provisions‘ of this chapter governing proceedings on an application shall apply,
11 insofar as applicable, to a proceeding under this subsection. When the division

12 department schedules a hearing on its own motion, the division department does not

13 become a party in interest and is not required to appear at the hearing.

8; 1971 ¢. 213 5, 5; 1973 ¢, 150, 282; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 147 ss, 20, 54; 1975 c. 199, 200; 1977 ¢, 29, 195, 273; 1979
c/278; 1981(, 9, 114 {981 c. 317 s 2202 1981-c. 380 1981 c. 391 8. 211; 1985 a. 83; 1989 a, 64, 139, 359; 1991 a. 85; 1993 a. 81,492 19953 27, 117, !997:1 38 191,
37; 1999 a. 9; 2091 a. 37; 2003 a. 144; 2005 a. 172; 2007 a. 185; 2009 a. 180 206; 2013 a. 183;2013 a. 36 2015 a. 55, 180; s. 35. 17 correction in (1) (d) 2.

e: See also ch. DWD 80, Wis. adm. code.

14 SEcCTION 48. 102.17 (2m) of the statutes is amended to read:

15 102.17 (2m) The divisionor-any Any party, including the department, may
16 require any person to produce books, papers, aﬁd records at the hearing By personal
17 service of a subpoena upon the person along with a tender of witness fees as provided

18 in ss. 814.67 and 885.06. Except as provided in sub. (2s), the subpoena shall be on

19 a form provided by the division department and shall give the name and address of
20 the party requesting the subpoena.

Slorys. 1971 c. 148; 1971 ¢, 213 5. 5; 1973 c. 150, 282; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 147 ss. 20, 54; 1975 c. 199, 200; 1977 ¢. 29, 195, 273; 1979
78; 1981 14; 1981 ¢. 317 5. 2202 1981 c. 380 1981 ¢. 391 s. 211; 1985 a, 83; 1989 a, 64, 139, 359; 1991 a. 85; 1993 a, 81,492, 1995 a. 27, 117; 1997 a. 38 191,
37,1999 a. 9 (001 a. 37; 2003 a. 144; 2005 a. 172; 2007 a. 185; 2009 a. 180 206; 2011 a. 183; 2013 a. 36; 2015 a. 55, 180; s. 35. 17 correction in )2,

Cross—referphce: See also ch, DWD 80, Wis, adm. code.
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SECTION 49

SECTION 49. 102.17 (2S{Of the statutes is amended to read:

102.17 (2s) A party’s attorney of record may issue a subpoena to compel the
attendance of a witness or the production of evidence. A subpoena issued by an
attorney must be in substantially the same form as provided in s. 805.07 (4) and must
be served in the manner provided in s. 805.07 (5). The attorney shall, at the time of
issuance, send a copy of the subpoena to the hearing examiner or other

representative of the-division department responsible for conducting the proceeding.

£
&71c. 148; 1971 c. 213 5. 5; 1973 c. 150, 282; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 147 ss. 20, 54; 1975 c. 199, 200; 1977 c. 29, 195, 273; 1979
c, 78 1981(: 92, 314, 1981 ¢, 317s. 2202 1981 c. 380; 1981 c. 391 5. 211; 1985 a. 83; 1989 a, 64, 139, 359; 1991 a. 85; 1993 a, 81, 492; 19953 27, 117; 1997 a, 38, 191,
37,1999 a, 9; 2001 a. 37,2003 a. 144, 2005 a. 172; 2007:1 185; 2009 a. 180 206; 2011 2. 183; 2013 a. 36; 2015 a. 55, 180; s. 35. 17 correction in (€3] (d)2

(,russ—refe ence: See also ch. DWD 80, Wis. adm. code.

SECTION 50. 102.17 (7) (b) of the statutes is amended to read:

102.17 (7) (b) Except as provided in par. (c), the divdision department shall
exclude from evidence testimony or certified reports from expert witnesses under
par. (a) offered by the party that raises the issue of loss of earning capacity if that
party failed to notify the division department and the other parties of interest, at
least 60 days before the date of the hearing, of the party’s intent to provide the
testimony or reports and of the names of the expert witnesses involved. Except as
provided in par. (c), the division department shall exclude from evidence testimony ;
or certified reports from efcpert witnesses under par. (a) offered by a party of interest
in response to the party that raises the issue of loss of earning capacity if the
responding party failed to notify the diwision department and the other parties of
interest, at least 45 days before the date of the hearing, of the party’s intent to provide

the testimony or reports and of the names of the expert witnesses involved.

i : Y971 c. 148; 1971 c. 213 5. 5; 1973 c. 150, 282; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 147 ss, 20, 54; 1975 c. 199, 200; 1977 c. 29, 195, 273; 1979
. 278; 1981 ¢.\92, 314; 1981 c. 317 s. 2202; 1981 c. 380 1981 c. 391 s. 211; 1985 a. 83; 1989 a, 64, 139, 359; 1991 a. 85; 1993 a, 81,492; 1995 a, 27,117, 1997 a, 38 191,
37 1999a 9; 001 1, 37,2003 a, 144; 2005 2. 172; 2007 4. 185; 2009 a. 18[) 206 2011 a. 183; 2013 a, 36 2015 a, 55, 180; 5. 35.17 correction in (1)(d)2 .

Cross-reference: See also ch. DWD 80, Wis. adm. code.

SEcTION 51. 102.17 (7) (c{of the statutes is amended to read:
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SECTION 51
1 102.17 (7) (¢) Notwithstanding the notice deadlines provided in par. (b), the -
divisien department may receive in evidence testimony or certified reports from
expert witnesses under par. (a) when the applicable notice deadline under par. (b) is

not met if good cause is shown for the delay in providing the notice required under

(%2 SR N R )

par. (b) and if no party is prejudiced by the delay.

Cross—refepénce:’ See also ch, DWD 80, Wis. adm, code.

SEcTION 52. 102.17 (8)\/0f the statutes is amended to read:

6

7  102.17 (8) Unless otherwise agreed to by all parties, an injured employee shall

8 file with the divisien department and serve on all parties at least 15 days before the

9 date of the hearing an itemized statement of all medical expenses and incidental
10 compensation under s. 102.42 claimed by the injured employee. The itemized
11 statement shall include, if applicable, information relating to any travel expenses
12 incurred by the injured employee in obtaining treatment inchiding the injured
13 employee’s destination, number of trips, round trip mileage, and meal and lodging
14  expenses. The divisien department may not admit into evidence any information
15 . relating to medical expenses and incidental compensation under s. 102.42 claimed

16 by an injured employee if the injured employee failed to file with the divisien

17 department and serve on all parties at least 15 days before the date of the hearing
18 an itemized statement of the medical expenses and incidental compensation under

19 s. 102.42 claimed by the injured employee, unless the-division department is satisfied

20 that there is good cause for the failure to file and serve the itemized statement.

%9 lc. 148; 1971 c. 213 5. 5; 1973 c. 150, 282; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 147 ss. 20, 54; 1975 c. 199, 200; 1977 c. 29, 195, 273; 1979
q. 278; 1981 ¢.\92, 314; 1981 c. 317 5. 2202; 1981 c. 380; 1981 c. 391 s. 211; 1985 a. 83; 1989 a. 64, 139, 359; 1991 a. 85; 1993 a, 81, 492; 1995 a. 27, 117; 1997 a. 38, 101,
237, 1999 a. 9; 2001 a, 37; 2003 a. 144; 2005 a. 172; 2007 a. 185; 2009 a. 180, 206; 2011 a, 183; 2013 a. 36; 2015 a. 55, 180; s, 35.17 correction in (1) (d) 2.

Cmss—ref nce: See also ch. DWD 80, Wis. adm. code.

21 - SEcCTION 53. 102.175 (2) of the statutes is amended to read:



2019 - 2020 Legislature - 25 - LRB-1323/?

MED....
SECTION 53
1 102.175 (2) If after a hearing or a prehearing conference the division
2 dep_artmeht determines that an injured employee is entitled to compensation but
3 that there remains in dispute only the issue of which of 2 or more parties is liable for
4 that compensation, the division department may order one or more parties to pay
5 compensation in an amount, time, and manner as determined by the divisien
6 department. If the-division department later determines that another party is liable
7 for compensation, the division department, shall order that other party to reimburse
8 any party that was ordered to pay compensation under this subsection.
c. 278; 1993 a, 81; 2015 a. 55, 180; 5. 35.17 correction in (3) (a).
9 SEcCTION 54. 102.175 (3) (c{of the statutes is amended to read:
10 102.175 (8) (¢) Upon request of the department, thedm&en; the employer, or
11 the employer’s worker’s compensation insurer, an injured employee who claims
12 compensation for an injury causing permanent disabiiity shall disclose all previous
13 findings of permanent disability or other impairménts that are relevant to that
14 injury.

ﬁ:;: 9 c. 278; 1993 a. 81; 2015 a. 55, 180; s, 35.17 correction in\(7) (a).

15 SEcTION 55. 102.18 (1) (b) 1. of the statutes is amended to read:

16 102.18 (1) (b) 1. Withih 90 days after the final hearing and close of the record,
17 the division department shall make and file its findings upon the ultimate facts
18 involved in the controversy, and its order, which shall state the divisien’s
19 department’s determination as to the rights of the parties. Pending the final
20 determination of any controversy before it, the division department, after any

21 hearing, may, in its discretion, make interlocutory findings, orders, and awards,

22 which may be enforced in the same manner as final awards.

1 c. 148; 1973 c. 150; 1975 c. 147; 1977 c. 29, 195; 1979 c. 89, 278, 355; 1981 c. 92; 1983 a. 98; 1985 a. 83; 1987 a. 179; 1989 a. 64; 1997 a. 38; 1999 a. 14;
001 a, 37 2008 a. 144; '20[)54 172; 2007 a. 185; 2015 a. 53, 180.

Cross—reférence: See also LIRC and 5. HA 4.04, Wis. adm. code.
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SECTION 56. 102.18 (1) (b) 2. of the statutes is amended to read:

102.18 (1) (b) 2. The divisien department may include in any interlocutory or
final award or order an order directing the employer or insurer to pay for any future
treatment that may be necessary to cure and relieve the employee from the effects
of the injury or to pay for a future course of instruction or other rehabilitation

training services provided under a rehabilitation training program developed under

s. 102.61 (1) or (1m).

W 1971 c. 148; 1973 c. 150; 1975 c. 147; 1977 c. 29, 195; 1979 ¢. 89, 278, 355; 1981 c. 92; 1983 a. Y8; 1985 a. 83; 1987 a. 179; 1989 a, 64; 1997 a, 38; 1999 a. 14;
32003 a. 144; 2005 a. 172; 2007 a. 185; 2015 a. 55, 180.

Crossoréference: See also LIRC and 5. HA 4.04, Wis. adm. code. \/

SECTION 57. 102.18 (1) (b) 3. of the statutes is amended to read:
© 102.18 (1) (b) 3. If the division department finds that the employer or insurer
has not paid any amount that the employer or insurer was directed to pay in any
interlocutory order or award and that the nonpayment was not in good faith, the
division department may include in its final award a penalty not exceeding 25

percent of each amount that was not paid as directed.

'SECTION 58. 102.18 (1) (bg) 1. of the statutes is amended to read:
102.18 (1) (bg) 1. If the-division department finds under par. (b) that an insurer
or self-insured employer is liable under this chapter for any health services provided

to an injured employee by a health service provider, but that the reasonableness of

may include in its order under par. (b) a determination made by the divisienr
epartm nder s. 102.16 (2) as to the reasonableness of the fee or; if such a

determination has not yet been made, the division department may notify, or direct

‘ STET
the fee charged by the health service provider is in dispute, th@gagtmgm ,
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the insurer or self-insured employer to notify, the health service provider under s.

102.16 (2) (b) that the reasonableness of the fee is in dispute.

48; 1973 c. 150; 1975 ¢, 147; 1977 . 29, 195; 1979 c. 89, 278, 355; 1981 c. 92; 1983 a, 98; 1985 a. 83; 1987 a. 179; 1989 a. 64; 1997 a. 38; 1999 a. 14;

S
01 a. 37 2003 a. 144 2005 a. 172; 2007 a. 185; 2015 a. 55, 180.

Cross-referénce: See aiso LIRC and s. HA 4.04, Wis. adm. code.

SECTION 59. 102.18 (1) (bg) 2\/of the statutes is amended to read

102.18 (1) (bg) 2. If the division department finds under par. (b) that an
employer or insurance carrier is liable under this chapter for any treatment provided
to an injured employee by a health service provider, but that the necessity of the
treatment is in dispute, the division department may include in its order under par.
(b) a determination made by the department under s. 102.16 (2m) as to the necessity
of the treatment or, if such a deterfnination has not yet been made, the division
department may notify, or direct the employer or insurance carrier to notify, the
health service provider under s. 102.16 (2m) (b) that the necessity of the treatment

is in dispute.

48; 1973 c. 150; 1975 c. 147, 1977 c. 29, 195; 1979 c. 89, 278, 355; 1981 c. 92; 1983 a, 98; 1985 a, 83; 1987 a. 179; 1989 a. 64; 1997 4, 38; 1999 a. 14;

[ Yy %]
2001 a '37 2003y, 144 2005 a. 172; 2007d 185; 20153 55, 180

Cross—-refepence: See also LIRC and s, HA 4,04, Wis, adm. cod

SECTION 60. 102.18 (1) (bg) 3\/0f the statutes is amended to read:

102.18 (1) (bg) 3. If the-division department finds under par. (b) that an insurer
or self-insured employer is liable under this chapter fof the cost of a prescription
drug dispensed under s. 102.425 (2) for outpatient use by an injured employee, but
that the reasonableness of the amounf charged for that prescription drug is in
dispute, the divisien department may include in its order under par. (b) a
determination made by the department under s. 102.425 (4m) as to the
reasonableness of the prescription drug charge or, if such a determination has not
yet been made, the division department may notify, or direct the insurer or

self-insured employer to notify, the pharmacist or practitioner dispensing the
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prescription drug under s. 102.425 (4m) (b) that the reasonableness of the

prescription drug charge is in dispute.

971 c. 148 1973 c. 150; 1975 ¢. 147; 1977 ¢. 29, 1955 1979 c. 89, 278, 355; 1981 c. 92; 1983 a. 98; l985d 83; 19878 £79; 1989 a. 64; 1997 a. 38; 1999 a. 14;
a, 144; 2005 2, 172; 2007 a. 185; 2015 a. S5, 180.

¢ 'enw See also LIRC and s. HA 4.04, Wis. adm. code.

SECTION 61. 102.18 (1) (bp)jof the statutes is amended to read:

102.18 (1) (bp) If the division department determines that the employer or
insurance carrier suspended, terminated, or failed to make payments or failed to
report an injury as a result of malice or bad faith, the divisien department may
include a penalty in an award to an employee for each event or occurrence of malice
or bad faith. That penalty is the exclusive remedy against an employer or insurance
carrier for malice or bad faith. If the penalty is imposed for an event or occurrence
of malice or bad faith that causes a payment that is due an injured employee to be
delayed in violation of s. 102.22 (1) or overdue in violation of s. 628.46 (1), the divisien
department may not also order an increased payment under s. 102.22 (1) or the
payment of interest under s. 628.46 (1). The diwsmn department may award aﬁ
amount that the division department considers just, not to exceed the lesser of 200
percent of total compensation due or $30,000 for each event or occurrence of malice
or bad faith. The division department may assess the penalty against the employer,
the insurance carrier, or both. Neither the employer nor the insurance carrier is
liable to reimburse the other for the penalty amount. The division department may,

by rule, define actions that demonstrate malice or bad faith.

i y 19%A] c. 148 1973 c. 150; 1975 ¢. 147; 1977 c. 29, 195; 1979 c. 89, 278, 355; 1981 c. 92; 1983 a. 98; 1985 a. 83; 1987 a. 179; 1989 a, 64; 1997 a. 38; 1999 a, 14;
2001 a, 37; 2003 4. 144, 2005 a. 172; 2007 a. 185; 2015 a. 55, 180,

Cmss—refe énce: See also LIRC and s. HA 4,04, Wis. adm. code.

SECTION 62. 102.18 (1) (bw) of the statutes is amended to read:
102.18 (1) (bw) If an insurer, a self-insured employer, or, if applicable, the

uninsured employers fund pays compensation to an employee in excess of its liability
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1 and another insurer or self-insured employer is liable for all or part of the excess
2 payment, the department er-the-divisien may order the insurer or self-insured
3 employer that is liable for that excess payment to reimburse the insurer or
4 self-insured employer that made the excess payment or, if applicable, the uninsured
5

employers fund.

5 Ic 148; 1973 c. 150; 1975 c. 147; 1977 c. 29, 195; 1979 c. 89, 278, 355; 1981 c. 92; 1983 a, 98; 1985 a. 83; 1987 a. 179; 1989 a. 64; 1997 a. 38; 1999 a, 14;

erente; See also LIRC and s. HA 4.04, Wis, adm. code.

6 SECTION 63. 102.18 (1) (c) of the statutes is amended to read:

7 102.18 (1) (¢) If 2 or more examiners have conducted a formal hearing on a claim
8 and are unable to agree on the order or award to be issued, the decision shall be the
9 decision of the majority. If the examiners are equally divided on the decision, the

10 division department may appoint an additional examiner who shall review the

11 record and consult with the other examiners concerning their impressions of the
12 credibility of the evidence. Findings of fact and an order or award may then be issued
13 by a majority of the examiners.

istory: 1071c. 148; 1973 c, 150; 1975 c. 147; 1977 c. 29, 195; 1979 c. 89, 278, 355; 1981 c. 92; 1983 4, 98; 1985 a. 83; 1987 a. 179; 1989 a. 64; 1997 a, 38; 1999 a. 14;
01 a. 37; 2003 . 144; 2005 a. 172; 2007 a. 185; 2015 a. 55, 180.

Cross—refefence: See also LIRC and s. HA 4.04, Wis. adm. code.

SECTION 64. 102.18 (1) (e/of the statutes is amended to read:

14

15 102.18 (1) (e) Except as provided in s. 102.21, if the department or thedivision
16 orders a party to pay an award of compensation, the party shall pay the award no
17 later than 21 days after the date on which the order is mailed to the last~-known
18 address of the party, unless the party files a petition for review under sub. (3). This
19 | paragraph applies to all awards of compensation ordered by the department or-the
20 division, whether the award results from a hearing, the default of a party, or a

21 compromise or stipulation confirmed by the department er-the division.

71%. 148; 1973 c. 150; 1975 c. 147; 1977 ¢. 29, 195; 1979 ¢. 89, 278, 355; 1981 c. 92; 1983 a. 98; 1985 a. 83; 1987 a. 179; 1989 a. 64; 1997 a. 38; 1999 a. 14;
OOI a, 37 2003 144 2005 a. 172; 2007 a. [85; 2015 a. 55, 180,

Cross—refeyénce: See also LIRC and s. HA 4,04, Wis. adm. code.



